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CHAPTER  II. 

Of  the  Peincipal  Kulbs  of  Pleading. 

The  principal  rules  of  pleading  have  been  classified  and  ex- 
pounded by  Mr.  Stephen  with  such  felicity,  that  any  considerable 
departure  from  his  plan  would  be  doing  an  injustice  to  the 
student.  To  that  plan,  therefore,  it  is  designed  to  adhere,  with 
such  occasional  modifications  and  additions  as  in  the  progress  of 
the  subject  may  seem  to  be  called  for. 

It  will  be  remembered  that  in  the  beginning  of  the  discussion 
of  the  pursuit  of  remedies  through  the  medium  of  an  action  at 
common  law,  it  was  proposed  first  to  state  the  proceedings  in  ac- 
tions from  beginning  .to  end,  (^:^nte,  p.  698),  with  the  purpose  of 
afterwards  setting  fqrtli.  the  principal  rules  of  pleading,  as  the 
second  and  last  st,ep  in  the  exposition  of  the  topic.  To  that 
second  part  we  are  flow  come,  and  wUl  proceed  to  unfold  it  as 
briefly  as  may  be: 

2^.  The  Principal  Eules  of  Pleading. 

As  preliminary  to  the  development  in  detail  of  the  rules  of 
pleading,  it  -will  be  desirable  to  consider  again  the  nature  and  ob- 
jects thereof,  to  which  it  will  be  found  that  the  rules  have  a  direct 
relation.  And  it  may  be  observed  that  in  the  systematic  classi- 
fication of  these  rules,  the  student  will  find  great  advantage  in 
the  familiarity  which  it  is  hoped  he  has  acquired  with  the  pro- 
ceedings in  an  action  as  set  forth  in  the  preceding  chapter. 
Much  that  he  has  there  learned  will  now  be  brought  into  re- 
quisition, and  it  will  be  prudent  to  recur  continually  to  the  ex- 
planations which  have  been  there  given,  not  only  when  they 
are  particularly  referred  to,  but  whenever  the  necessary  brevity 
in  this  part  of  the  subject  shall  occasion  any  obscurity. 

As  the  object  of  all  pleading,  or  juridical  altercation,  is  to 
ascertain  the  subject  for  decision,  so  the  main  object  of  the  com- 
mon law  system  of  pleading  is  to  ascertain  it  by  the  produc- 
tion of  an  issue,  a  question  either  of  fact  or  law,  mutually  pro- 
posed and  accepted  bj'  the  parties  as  the  subject  for  determina- 
tion. This  appears  to  be  peculiar  to  that  system,  being  un- 
known in  the  present  practice  of  any  other  plan  of  judicature. 
In  all  courts  indeed,  the  particular  subject  for  decision  must,  of 
course,  in  some  manner  be  developed  before  the  decision  can 
take  place,  but  the  methods  generally  adopted  for  this  purpose 
differ  widely  from  that  of  the  common  law.  (St.  PI.  124-5  ; 
Id.  (Tyler,)  148.) 

Ey  the  general  course  of  all  other  judicatures,  the  parties 
make  their  statements  at  large,  and  with  no  view  to  the  extrica- 
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tion  of  the  precise  guestimi  in  conti'oversy ;  and  it  consequently 
becomes  necessary,  before  the  court  can  proceed  to  a  decision, 
for  itself,  or  for  some  officer,  or  for  the  counsel  on  both  sides, 
to  review,  collate,  and  consider  the  opposite  effect  of  the  dif- 
ferent statements, — to  distinguish  and  extract  the  points  mu- 
tually admitted,  and  those  which,  though  undisputed,  are  im- 
material; and  thus,  by  throwing  ofE  all  unnecessaiy  matter,  to 
arrive  at  length  at  the  required  selection  of  the  point  to  be  de- 
termined. The  common  law  differs  from  this  method  in  ohliff- 
ing  the  parties  to  come  to  issue  ;  that  is,  so  to  plead  as  to  de- 
velope  some  question  (or  issue)  hy  the  effect  of  their  own  allega- 
tions, and  to  agree  upon  this  question  as  the  point  of  decision  in 
the  cause;  thus  rendering  unnecessary  any  retrospective  inspec- 
tion of  the  pleadings,  for  the  purpose  of  ascertaining  the  matter 
in  controversy.     (St.  PI.  125-'6;  Id.  (Tyler,)  148-'9.) 

Mr.  Stephen  ascribes  this  peculiai'ity  in  common  law  plead- 
ing to  three  causes,  namely: 

(1),  The  practice  of  oral  pleading  which  long  prevailed  in 
the  English  courts;  because  this  method  was  very  much  less 
burdensome  to  the  memory  than  to  retain  the  whole  tenor  of 
the  altercation,  and  to  make  a  retrospective  summary  of  it. 
(St.  PI.  126;  Id.  (Tyler,)  149.) 

(2),  The  variety  of  tnodes  of  decision  prevailing  at  common 
law;  as  questions  of  law  by  tlie  court,  and  questions  of  fact 
usually  by  a  jury ;  but  in  certain  eases  in  other  manners.  Thia 
variety  made  it  needful  to  discriminate  the  exact  point  of  the 
controversy,  in  order  that  it  might  appear  which  of  the  modes 
of  decision  was  to  be  employed.  (St.  PI.  127-8:  Id.  (Tyler,) 
149-'50;  The  King  v.  Cooke,  2  B  &  Cr.  (9  E.  C.L.)  871.) 

(3),  The  general  prevalence  of  jury  trial  in  respect  to  ques- 
tions of  fact;  for  although  there  are  various  other  modes  of  de- 
ciding questions  of  fact  in  particular  cases,  the  trial  by  jury  is. 
incomparably  the  most  highly  esteemed  by  the  common  law, 
and  the  most  frequent  in  practice.  But  the  trial  by  jury  is 
futile,  unless  the  point  or  points  which  the  jurors  are  to  try 
shall  be  plainly  agreed  upon  and  set  before  them.  (St.  PL 
133;  Id.  (Tyler)  152.)  And  moreover,  the  jury  consisted  an- 
ciently of  persons  who  were  personally  cognizant  of  the  facts,, 
as  witnesses  thereto ;  and  the  issue,  therefore,  was  necessarily 
characterized  by  great  certainty  or  particularity,  or  else  the 
sheriff  would  have  no  guide  in  summoning  the  jurors. 

But  whilst  the  prodihction  of  an  issue  has  been  not  only  the 
constant  effect,  but  the  professed  aim  and  object  of  common  law 
pleading  from  the  earliest  period  of  the  history  of  the  common 
law,  yet  it  is  not  the  only  object.  The  point  on  which  the  cause 
is  to  turn,  as  Mr.  Stephen  shows,  must  be  material,  single,  and 
certain,  and  must  be  arrived  at  without  obscurity  or  confusion, 
and  with  as  little  of  prolixity  and  delay  &s  possible.  He  conceives^ 
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therefore,  the  chief  objects  of  pleading  to  be  these:  that  the 
parties  be  brought  to  issue ;  that  the  issue  so  produced  be  mate- 
rial, single,  and  certain  in  its  quality;  and  that  there  be  an 
.  avoidance  of  obscurity  and  confusion,  and  of  prolixity  and  de- 
lay. Accordingly,  he  classifies  the  rules  of  pleading  under  these 
several  heads  following,  corresponding  to  the  objects  of  pleading 
just  stated,  viz : 

I.  Rules  which  tend  simply  to  the  production  of  an  issue. 

II.  Rules  which  tend  to  secure  the  materiality  of  the  issue. 

III.  Rules  which  tend  to  produce  singleness  en'  unity  in  the 
issue. 

IV.  Rules  which  tend  to  produce  certainty  or  particularity  in 
the  issue. 

V.  Rules  which  tend  to  prevent  obscurity  and  confusion  in 
pleading. 

VI.  Rules  which  tend  to  prevent  prolixity  and  delay  in  plead- 
ing. 

VII.  Certain  miscellaneous  rules.  < 

See  St.  PI.  129  &  seq;  Id.  (Tyler)  151  &  seq. 

Section  i. 

Of  Hules  which  tend  to  the  Production  of  an  Issue. 

W.  C. 

1^.  Rules  which  tend  to  the  Production  of  an  Issue. 

Upon  examination  of  the  system  of  allegations,  as  already 
explained  in  the  preceding  chapter,  whereby  the  parties  are 
brought  to  issue,  it  is  found  to  resolve  itself  into  the  following 
fundamental  rules  or  principles,  namely':  First,  that  after  the 
declaration,  the  parties  must,  at  each  stage,  demur,  or  plead  by 
way  of  traverse,  or  by  way  of  confession  and  avoidance.  Second, 
that  upon  a  traverse,  issue  must  be  tendered ;  and  lastly,  that 
the  issue,  when  well  tendered,  must  be  accepted.  It  is  mani- 
fest that,  by  an  adherence  to  these  rules,  an  issue  must,  in 
every  case,  soon  be  reached;  and  these  rules,  therefore,  will 
form  the  subject  of  the  present  section.  (St.  PI.  137;  Id. 
(Tyler)  156.) 
W.  C. 
1".  RULE  I. — Aftek  the  deolakation,  the  paeties  must  at 

EACH    stage    DEMUE,  OE    PLEAD  BY  WAT    OF    TEAVEESE,    OE    BY 
WAY  OF  CONFESSION  AND  AVOIDANCE. 

This  rule  has  two  branches, — 

(1),  The  party  must  demur  or  plead.  If  he  does  neither, 
but  confesses  the  right  of  the  adverse  party,  or  says  nothing, 
the  court  immediately  gives  judgment  for  his  adversary ;  in 
the  former  case,  as  by  confession  ;  in  the  latter,  by  non-pros, 
or  nil  dicit ; 

(2),  If  the  party  pleads,  it  must  be  either  by  way  of  tra- 
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verse,  or  of  confession  and  avoidance.  If  his  pleading  amount 
to  neither  of  these  modes,  it  is  open  to  demurrer  on  that 
ground.  But  a  third  topic  must  also  be  discussed  in  this  con- 
nexion, namely : 

(3),  Certain  exceptions  to  the  general  principle  which  re- 
quires a  party  either  to  demur,  or  to  plead  as  above  described; 
W.  0. 
1*.  Demurrer. 

"We  are  to  observe,  (1),  The  nature  and  properties  of  a 
demurrer ;  (2),  The  effect  of  pleading  over  without  a  de- 
murrer;   and  (3),  The  considerations  which  determine  a 
pleader's  choice  to  demur  or  to  plead; 
W.  0. 
1^.  The  Nature  and  Properties  of  a  Demurrer. 

The  nature  and  properties  of  a  demurrer  will  lead  us  to 
discuss,  (1),  The  nature  of  a  demurrer ;  (2),  The  form  of  a 
demurrer;  and  (3),  Its  effect; 
W.  C. 
1*.  The  Nature  of  a  Demurrer. 

A  demurrer  proposes  to  stay  (demorari,  Fr.  demorrer), 
upon  the  adversary's  pleading,  and  not  to  answer  its  aver- 
ments, because  the  case  shown  by  it  is  essentially  insuffi- 
cient, or  because  it  is  stated  in  an  inartificial  manner  ;  for 
the  law  requires  in  every  pleading  two  things :  the  one, 
that  it  be  in  matter  sufficient ;  the  other,  that  it  be  de- 
duced and  expressed  according  to  the  form  of  law ;  and 
if  either  of  these  be  wanting  it  is  cause  of  demurrer ; 
and  it  may  be  observed  further,  that  a  violation  of  any 
of  the  rules  of  pleading  to  be  hereafter  stated  is  in  gen- 
eral, ground  for  demurrer ;  and  such  fault  occasionally 
amounts  to  matter  of  substance,  but  usually  to  matter  of 
form  only.  (St.  PL  139,  44  ;  Id.  (Tyler),  157,  82.) 
2'.  The  Form  of  a  Denmrrer. 

Let  us  take  notice  of  the  form  of  a  demurrer,  (1),  At 
common  law ;  and  (2),  By  statute  ; 
W.  C. 
1^.  Form  of  a  Demurrer  at  Cmnmon  Law. 

The  common  law,  as  we  have  seen,  never  requires  a 
demurrer  to  specify  the  objection  which  the  demurrant 
proposes  to  make,  however  trifling  or  formal,  save  only 
the  objection  of  duplicity  of  allegation,  (1  Chit.  PI.  701 ; 
Cunningham  v.  Smith,  10  Qrat.  257 ;  Ante,-^. 619,  &c.) ;  so 
that  upon  a  mere  general  allegation  that  a  pleading  is  "not 
sufficient  in  law^^  the  party  is  at  liberty  by  the  common 
law  to  insist  upon  any  defect  whatever,  except  duplicity 
of  averment,  or  departure  from  the  singleness  required. 
28.  Form  of  Demurrer  since  the  Statutes  27  Eliz.  c.  5,  & 
4  Anne,  c.  16,  and  the  corresponding  Virginia  statutes. 
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These  two  statutes  of  27  Eliz.,  and  4  Anne,  by  re- 
quiring that  the  court  should  give  judgment  according 
to  the  very  right  of  the  cause,  without  regarding  any 
imperfection,  omission,  or  want  of  form,  except  those  only 
which  the  demurrant  shall  specially  set  down  and  ex- 
press, together  with  his  demurrer,  as  causes  thereof,  first 
gave  rise  to  the  distinction  between  general  and  special 
demurrer ; 
W.  C. 
l*".  General  Demurrer. 

Under  those  statutes  of  27  Eliz.,  and  4  Anne,  a  gen- 
eral demurrer,  (that  is,  a  demurrer  which  does  not 
specify  the  objection  to  the  pleading),  lies  for  matter  of 
substance  only  ;  that  is,  for  matter  or  defect  such  that, 
in  consequence  of  it,  the  court  cannot  see  how  to  give 
judgment  according  to  the  very  right  of  the  cause.  (St. 
PI.  14:0-'141 ;  Id.  (Tyler),  158  ;  Ante,  p.  619,  &c.) 

And  in  Virginia,  prior  to  1850,  there  was  a'statute 
corresponding  very  accurately  in  substance  to  those 
English  statutes ;  but  now,  since  1850,  it  is  enacted, 
that  "on  a  demurrer,  (unless  it  be  to  &plea  in  abate- 
ment), the  court  shall  not  regard  any  defect  or  imper- 
fection in  the  declaration  or  pleadings,  whether  it  has 
heretofore  beeii  deemed  mis-pleading,  or  insufficient 
pleading,  or  not,  unless  there  be  omitted  something  so 
essential  to  the  action  or  defence  that  judgment  accord- 
ing to  law,  and  the  very  right  of  the  cause  cannot  he 
given."  And  it  is  added  that  no  demurrer  shall  be  sus- 
tained because  of  the  omission  in  any  pleading  of  the 
words,  "  This  he  is  ready  to  verify,"  or  "  This  he  is 
ready  to  verify  by  the  record,"  or  "  as  appears  by  the 
record ;"  but  the  opposite  party  may  be  excused  from 
answering  any  pleading  which  ought  to  have,  but  has 
not,  such  words  therein,  until  they  be  inserted.  (Y. 
C.  1873,  c.  167,  §  32 ;  Ante,  p.  620,  &c.) 
S'".  Special  Demurrer. 

A  special  demurrer  (which  specifies  the  precise  objec- 
tion meant  to  be  insisted  on),  is,  as  we  have  seen,  the 
creature  of  the  statutes  of  27  Eliz.  c.  5,  and  4  Anne,  c. 
16.  Those  statutes  forbade  the  courts  to  notice  any 
defect  or  imperfection  in  any  pleading,  unless  it  was 
specially  stated,  which  was  so  merely  matter  of  form 
that  it  did  not  prevent  the  court  from  seeing  how  to 
give  judgment  according  to  law  and  the  very  right  of 
the  cause.  And  such  defects  are  now  in  Virginia  no 
ground  of  demurrer  at  all,  although  they  be  specified, 
except  as  to  pleas  in  abatement  {supra) ;  so  that  our 
courts  are  deprived  of  all  power  (save  as  to  dilatory 


892  VINDICATING.  ETC.,  RIGHTS  VIOLATED.  |  BOOK  IV. 

pleas,)  to  preserve  the  accustomed  forms  of  pleading 
from  troublesouie  and  useless  innovations !  {Ante,  p.  620,. 
&c.)  Dilatory  pleas  are  still  demurrable  for  defects  of 
form,  being  regarded  with  no  favor.  See  Mantz  v. 
Headley,  2  H.  &  M.  314  ;  1  Crompton,  174;  Lloyd  v. 
Williams,  2  M.  &  S.  485. 

The  form  of  a  demurrer  at  common  law  is  verbose 
and  cumbrous  (3  Chit.  PI.  1245),  and  in  Virginia  has 
been  by  statute  (in  imitation  of  the  Rules  of  Court  of 
Hil.  Term,  1834,)  abbreviated  to  the  utmost  extent.  It 
is  as  follows  :  "  The  d^endant  {or  plaintiff)  says  that 
the  said  declaration  (or  other  pleading)  is  not  sufficient 
in  law ;"  to  which  the  joinder  it  equally  brief :  "And 
the  said  defendant  (or  the  said  plaintiff^  &sljs  that  the 
said  declaration  (or  other  pleading)  is  sufficient  in  law."^ 
(V.  C.  1873,  c.  167,  §  3 ;  Ante,  p.  621,  &c.) 
3'.  The  Effect  of  Demurrer. 

The  effect  of  a  demurrer  is,  (1),  That  it  admits  as  true 
all  such  matters  of  fact  as  are  sufficiently  pleaded ;  and 
(2),  That  upon  a  demurrer  the  court  wiU  consider  the 
whole  record,  and  give  judgment  for  the  party  who,  on 
the  whole,  appears  to  be  entitled  to  it ; 
W.  C. 
1^.  A  Demurrer  admits  as  true  all  such  Matters  of  Fact  aa 
are  Sufficiently  Pleaded. 

It  is  laid  down  as  a  general  uncontested  rule,  that  a 
demurrer  admits  all  such  matters  of  fact  as  are  sufficiently^ 
pleaded,  (Bac.  Abr.  Pleas,  &c  ,  (N)  3 ;  Com.  Dig. 
Pleader,  (Q.  5) ;  and  this  rule  is  a  necessary  consequence 
of  that  whicli  requires  singleness  of  issue.  The  demurrer 
being  thus,  by  implication,  an  admission  that  the  facts 
alleged  are  true,  it  submits  to  the  court  the  only  remain- 
ing question,  whether  tliey  in  law  sustain  the  case  of  the 
party  by  whom  they  are  brought  forward.  It  will  be 
observed,  however,  that  the  rule  is  laid  down  with  the 
obvious  qualification  that  the  matter  of  fact  be  suffici- 
ently pleaded;  for  matters  not  sufficiently  pleaded  are 
not  admitted  to  be  true  by  a  demurrer ;  that  is,  not  suf- 
ficiently pleaded  so  as  to  be  demurrable  under  the  sta^ 
tutory  provisions  above  mentioned.  (St.  PI.  143 ;  Bac. 
Abr.  Pleas,  &c.,  (IST)  3;  Heard  v.  Baskervile,  Hob.  233 
a ;  Hancocke  v.  Prowd,  1  Saund.  337  b,  n  (3).) 

In  Virginia  this  rule,  though  not  abolished,  is  very 
materially  qualified  by  statute,  and  also  by  a  rule  of 
practice,  to  be  hereafter  mentioned,  which  latter  prevails 
in  England  also. 

(1),  It  is  provided  by  statute  that,  in  any  action,  the 
defendant  may  plead  as  many  several  matters,  whether 
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of  law  or  fact,  as  he  shall  think  necessary.     (V.  C.  1873, 
c.  167,  §  24.) 

It  will  be  observed,  that  this  privilege  is  confined  in 
terms  to  the  defendant,  and  is  conceded  to  him  at  one 
stage  only  of  the  altercation,  namely,  in  making  his  an- 
swer to  the  plaintiff's  declaration  ;  but  it  permits  him  to 
rely  at  the  same  time  on  matter  of  law  and  matter  of 
fact,  and  does  not  oblige  him,  like  the  corresponding 
English  statute,  (4  &  5  Anne,  c.  16,)  to  plead  matters 
of  fact  only  at  the  same  time,  and  to  put  in  such  pleas 
alone  as  the  court  shall  approve.  (Waller's  Ex'or  v. 
Elhs,  &c.  2  Munf .  101 ;  Vaiden,  &c.  v.  Bell,  3  Rand. 
448 ;  Furmiss  v.  Ellis,  2  Brock.  14 ;  Stone  &  Co.  v. 
Patterson,  6  Call.  71.)  But  the  plaintiff,  whilst  he  may 
give  one  answer  to  each  plea,  cannot  at  once  reply  and 
demur,  nor  otherwise  give  several  answers  to  the  same 
plea.     (Lang  v.  Lewis,  1  Rand.  277.) 

The  statute  in  question,  therefore,  whilst  it  repeals 
some  of  the  consequences  of  the  common  law  doctrine, 
leaves  \he  principle  thereof  untouched. 

It  would  seem  that  a  plea  in  bar,  and  a  plea  in  abate- 
ment, might,  under  this  statute,  be  put  in  at  the  same 
time,  if  the  former  plea  were  in  season.  (Jas.  River  & 
Ka.  Co.  V.  Robinson,  16  Grat.  440  ;  Ante,  p.  614.) 

(2),  The  practice  of  the  courts,  above  alluded  to,  also 
modifies  the  doctrine  under  consideration,  by  allowing  a 
demurrer,  where  the  opinion  of  the  court  has  been  ex- 
pressed to  overrule  it,  to  be  withdrawn  by  leave  of  the 
court,  provided  the  application  is  made  before  the  judg- 
ment is  consummated  by  the  close  of  the ,  term  when  it 
is  pronounced.  (Currie  v.  Henry,  3  Johns.  (N.  T.)  140; 
Maggort  V.  Harnsbarger,  8  Leigh,  532.)  And  we  have 
seen  that,  even  in  an  appellate  court,  this  privilege  of 
withdrawing  a  demurrer  which  has  been  overruled  will 
be  respected,  and  provision  be  made  for  its  exercise. 
[Ante,  p.  877  ;  Hamtramck  v.  Selden,  12  Grat.  28.) 

It  should  be  noted  that,  where  there  is  a  demurrer  and 
a  plea  both  to  the  declaration,  the  demurrer  should,  as  a 
general  rule,  be  first  determined,  since,  if  it  be  sus- 
tained, it  renders,  or  may  render  the  trial  of  the  issue  in 
fact,  upon  the  plea,  unnecessary.  (Bac.  Abr.  Pleas,  &c. 
(E)  1;  Burdett  v.  Colman,  13  East.  27,  41,  47;  Green 
V.  Dulaney,  2  Munf.  518;  Jones  v.  Stevenson,  5  Munf. 
7.)  And  if  the  demurrer  be  overruled,  judgment  should 
not  be  entered  thereon  until  the  issue  joined  upon  the 
plea  has  been  tried  and  disposed  of.  (Waller's  Ex'ors 
V.  Ellis,  2  Munf.  88.) 
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28.  Oa  Demurrer  the  Court  will  consider  the  whole  record, 
and  give  judgment  for  the  party  who,  on  the  whole,  ap- 
pears to  be  entitled  to  it. 

Thus,  on  demurrer  to  the  replication,  if  the  court 
thinks  the  replication  bad,  but  perceive  a  substantial 
f&ult  in  the  plea,  it  will  give  judgment,  not  for  the  de- 
fendant, but  tbe  plaintiff,  provided  the  declaration  be 
good ;  but  if  the  declaration  also  be  bad  in  substance, 
then,  upon  the  same  principle,  judgment  would  be  given 
for  the  defendant.  (Com.  Dig.  Pleader,  (M.  1),  (M.  2), 
(M.  3);  St.  PI.  144:  Bonham's  Case,  8  Co.  120  b; 
Smith  V.  Walker,  1  Wash.  135-'6.) 

This  rule,  however,  is  subject  to  the  three  exceptions 
following,  namely: 

(1),  If  the  plaintiff  demur  to  a  plea  in  abatement,  or 
to  any  dilatory  plea,  and  the  court  decide  against  the 
plea,  it  will  give  judgment  of  respondeat  ouster  against 
the  defendant,  without  regard  to  any  defect  in  the  de- 
claration. (St.  PI.  144;  Hastrop  v.  Hastings,  1  Salk. 
212.) 

(2),  Though  on  the  whole  record  the  right  may  ap- 
pear to  be  with  the  plaintiff,  the  court  will  not  adjudge 
in  favor  of  such  right  unless  the  plaintiff  have  himself 
put  his  action  on  that  ground. 

Thus,  where,  on  a  covenant  to  perform  an  award,  and 
not  to  prevent  the  arbitrators  from  making  an  award, 
the  plaintiff  declared  in  covenant,  and  assigned  as  & 
breach  that  the  defendant  would  not  pay  the  sum 
awarded,  and  the  defendant  pleaded  that,  before  the 
award  was  made,  he  revoked,  by  deed,  the  authority  of 
the  arbitrators,  to  which  the  plaintiff  demurred,  the 
court  held  the  plea  good,  as  being  a  sufficient  answer  to 
the  ireach  alleged,  and,  therefore,  gave  judgment  for  the 
defendant ;  although  they  also  were  of  opinion  that  the 
matter  stated  in  the  plea  would  have  entitled  the  plain- 
tiff to  maintain  his  action,  if  he  had  alleged,  by  way  of 
breach,  that  the  defendant  j^reuen^eJ  the  arbitrators  from 
making  their  award.  (St.  PL  145 ;  Marsh  v.  Bnlteel,  5 
B.  &  Aid.  (7  E.  C.  L.)  507.) 

(3),  The  court,  in  examining  the  whole  record,  in 
order  to  adjudge  according  to  the  apparent  right,  will 
consider  only  the  right  in  matter  of  substance,  and  not 
in  respect  of  mere  form,  such  as  should  have  been  for- 
merly the  subject  of  special  demurrer. 

Hence,  where  the  declaration  was  open  to  an  objection 
of  form,  such  as  should  (as  the  law  then  was)  have  been 
brought  forward  by  special  demurrer — the  plea  bad  in 
substance — and  the  defendant  demurred  to  the  replica- 


PT.  11,  DIT.  IV,  OH.  n,  SBC.  i.]  EULES  TENDING  TO  PRODUCE  AN  ISSUE.  '  895 

tion,  judgment  was  given  for  the  plaintiff  in  respect  of 
the  insufficiency  of  the  plea,  without  regard  to  the  for- 
mal defect  in  the  declaration.    (St.  PI.  145.) 

Practically,  the  rule  is  to  give  judgment  against  him 
who  made  the  first  mistake  in  pleading,  as  the  illustra- 
tions stated  above  show;  unless  such  first  mistake  has 
been  aided  by  the  adversary  having  pleaded  over  without 
demurring.  (Roane's  Adm'r  v.  Drummond's  Adm'r,  6 
Eand.  182;  Burnett's  Ex'or  v.  Lloyd,  6  Leigh,  316; 
Grigg  V.  Bank  of  Mount  Pleasant,  10  Pet.  264.) 

If  the  declaration  contains  several  counts,  the  defend- 
ant should  demur  to  such  of  them  severally  as  are  sup- 
posed to  be  bad,  as  well  as  to  the  whole  declaration,  for 
if  the  demurrer  be  to  the  whole  declaration,  and  any 
one  count  is  good,  it  is  obvious  that,  as  an  integral  part 
of  the  complaint  is  sustained,  the  demurrer  to  the  whole 
must  be  overruled.  (Hollingsworth  v.  Milton,  8  Leigh, 
50;  Henderson  v.  Stringer,  6  Grat.  133;  Smith  v. 
Lloyd,  16  Grat.  309  &  seq.) 

The  same  rule  applies,  and  for  the  same  reason,  where 
there  is  a  single  count  containing  several  breaches,  some 
well  and  others  ill  assigned,  or  where  there  is  a  single 
count  any  otherwise  containing  a  demand  of  several 
matters  which  in  their  own  nature  are  divisible,  and  of 
which  some  are  well  and  others  ill  claimed.  The  de- 
murrer in  these  cases  ought  to  be  to  the  several  breaches, 
and  to  the  several  statements  of  the  distinct  claims;  for 
else,  if  it  were  only  to  the  whole  declaration,  as  a  sub- 
stantive part  of  the  declaration  is  good,  the  demurrer 
cannot  be  sustained.  (Henderson  v.  Stringer,  6,  Grat. 
134;  Wright  v.  Michie,  6  Grat.  354;  Smith  v.  Lloydj 
16  Grat.  309  &  seq.)  On  the  other  hand,  where  the 
objection  is  to  a  misjoinder  of  actions,  a  demurrer  to  the 
whole  declaration  is  proper;  and  if  there  be  such  mis- 
joinder, the  demurrer  must  be  sustained.  (Henderson  v. 
Stringer,  6  Grat.  134.) 
2®.  The  effect  of  pleading  over,  without  demurrer. 

The  effect  of  pleading  over,  without  demurrer,  tends 
often  to  make  faults  in  pleading,  which  might  have  been 
originally  the  subject  of  just  exception,  unavailable.  It  is 
true  that,  although  a  demurrer  admits  the  matters  of  fact 
sufficiently  pleaded  to  be  true,  yet  it  cannot  be  said  e  con- 
verso,  that  it  is  the  effect  of  pleading  to  admit  the  suffi- 
ciency in  law  of  the  facts  adversely  alleged.  On  the  con- 
trary, we  have  lately  seen  {Ante,  p.  894)  that  upon  a  de- 
murrer arising  at  a  subsequent  stage  of  the  pleading,  the 
court  will  sometimes  take  into  consideration,  retrospec- 
tively, the  sufficiency  in  law  of  matters  to  which  an  answer 
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in  fact  had  beeu  given.  And  in  the  preceding  chapter,  it 
■was  shown  (Ante,  p.  704  &  seq,  770  &  seq,  772  &  seq,  870 
&  seq,)  that  even  after  an  issue  in  fact,  and  verdict  there- 
on, the  court  is  bound  to  give  judgment  on  the  whole  re- 
cord, and,  therefore,  to  examine  the  sufficiency  in  law  of 
all  allegations  through  the  whole  series  of  the  pleadings ; 
and  accordingly,  that  advantage  may  occasionally  be  taken 
by  either  party,  of  a  legal  insufficiency  in  the  pleading  on 
the  other  side,  either  by  motion  in  arrest  of  judgment,  or 
motion  for  judgment  non  obstante  veredicto,  or  motion  for 
a  repleader,  or  by  writ  of  error,  according  to  the  circum- 
stances of  the  case.  And*  thus,  in  some  cases,  a  party, 
though  he  has  pleaded  over  without  demun-ing,  may  never- 
theless, afterwards  avail  himself  of  an  insufficiency  in  his 
adversary's  pleadings.  But  this  is  far  from  being  uni- 
versally, or  at  present,  even  generally  true.  For  (1),  Faults 
in  pleading  are,  in  some  cases,  aided  iy pleading  over;  (2), 
In  other  cases,  they  are  aided  by  a  verdict;  and  (3),  at 
certain  stages  of  the  cause,  all  objections,  except  those  of 
the  most  radical  character,  are  cured  by  the  statute  of  jeo- 
fails and  amendments  ; 
W.  C. 
1*.  Pleading  over  without  Demurrer  aids  some  faults  in 
Pleading. 

Thus,  if  in  an  action  of  covenant  the  breach  of  cove- 
nant is  badly  assigned,  and  the  defendant  not  demurring, 
pleads  non  est  factum,  the  defective  assignment  of  the 
breach  is  aided;  for  the  defendant,  by  his  plea,  admits 
the  breach,  if  it  was  his  deed,  which  is  the  only  thing  he 
controverts.  (Com.  Dig.  Pleader,  (C.  85),  (E.  37) ;  Mus- 
cot  V.  Ballet,  3  Cro.  (Jac.)  370;  Anon.  2  Salk.  219; 
-  Fowle  V.  Welsh,  1  B.  &  Cr.  (8  E.  C.  L.)  29 ;  St.  tl. 
147.)  And  with  respect  to  all  objections  of  form,  it  is 
laid  down  by  Lord  Holt  as  a  general  proposition,  that 
"  if  a  man  pleads  over,  he  shall  never  take  advantage  of 
any  slip  committed  in  the  pleadings  of  the  other  side, 
which  he  could  not  take  advantage  of  upon  a  general  de- 
murrer." (St.  PI.  147 ;  Bac.  Abr.  Pleas,  &c. ;  Anon.  2 
Salk.  519.) 
2'.  Faults  in  Pleading  are  in  some  cases  aidsd  by  Verdict. 
Thus,  if  tjie  grant  of  a  reversion,  a  rent  charge,  a 
right  of  way,  a  franchise,  or  any  other  hereditament  which 
_  lies  in  grant,  and  can  be  conveyed  by  deed  only,  be  pleaded, 
it  ought  to  have  been  alleged  to  have  been  made  by  deed; 
and  if  not  so  alleged,  it  is  ground  of  demurrer.  But  if 
the  opposite  party,  instead  of  demurring,  pleads  over,  and 
issue  be  taken  upon  the  grant,  which  the  jury  finds  was 
made,  the  verdict  cures  the  imperfection  in  the  pleading. 
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(St.  PI.  148 ;  Stennell  v.  Hogg,  1  Saund.  228  a,  n  (1).) 
In  Jackson  v.  Pesked,  1  M.  &  Selw.  236,  the  principle 
and  extent  of  aider  hy  verdict  is  thus  explained  :  "  Where 
a  matter  is  so  essentially  necessary  to  be  proved,  that  had 
it  not  been  given  in  evidence  the  jury  could  not  have 
given  such  a  verdict,  there  the  want  of  stating  that  matter 
in  express  terms  in  a  declaration,  provided  it  contains 
terms  sufficiently  general  to  comprehend  it  in  fair  and 
reasonable  intendment,  will  be  cured  by  a  verdict ;  and 
where  a  general  allegation  must,  in  fair  construction,  so 
far  require  to  be  restricted  that  no  judge  and  no  jury 
could  have  properly  treated  it  in  an  unrestrained  sense,  it 
may  be  reasonably  presumed,  kf  ter  verdict,  that  it  was  so 
restrained  at  the  trial."  And  so  that  great  authority  in 
matters  of  pleading,  Mr.  Sergeant  Williams,  says,  in 
Stennell  v.  Hogg,  1  Saund.  228,  n  (1),  "  Where  there  is 
any  defect,  imperfection,  or  omission  in  any  pleading, 
whether  in  substance  or  form,  which  would  have  been  a 
fatal  objection  upon  demurrer,  yet  if  the  issue  joined  be 
such  as  necessarily  required,  on  the  trial,  proof  of  the 
facts  so  defectively  or  imperfectly  stated  or  omitted,  and 
without  which  it  is  not  to  be  presumed  that  either  the 
judge  would  direct  the  jury  to  give,  or  the  jury  would 
have  given  the  verdict,  such  defect,  imperfection  or  omis- 
sion is  cured  by  the  verdict,  by  the  common  law;"  or  in 
the  plirase  of  Westminster  Hall,  such  defect  is  not  any 
jeofail  after  verdict !  But  it  is  only  where  such  fair  and 
reasonable  intendment  can  be  applied  that  a  verdict  will 
cure  the  objection.  If  a  necessary  allegation  be  omitted 
altogether  in  the  pleading,  or  if  the  pleading  contain  mat- 
ter adverse  to  the  right  of  the  party  by  whom  it  is  alleged, 
and  so  clearly  expressed  that  no  reasonable  construction 
can  alter  its  meaning,  a  verdict  will  not  aid.  After  ver- 
dict, every  thing  will  be  intended  which  the  averments  of 
the  record  require  to  he  proved,  but  nothing  more.  (St. 
PI.  149;  Jackson  v.  Pesked,  1  M.  &  S.  238-'9  ;  Nerot 
V.  Wallace,  3  T  R.  25  ;  Barber  v.  Fox,  2  Saund.  136.) 
3^.  At  certain  stages  of  the  cause  all  Objections  of  Form,  and 
most  of  substance,  are  cured  iy  the  Statute  of  Jeofails 
and  Amendments. 

The  eflt'ect  of  the  statute  of  jeofails,  &c.,  is  to  provide 
that  no  judgment  shall  be  arrested  for  certain  enumerated 
irregularities  in  the  proceedings  as  recorded  by  the  clerk, 
nor  as  to  the  pleadings,  for  "  any  defect,  imperfection,  or 
omission  in  the  pleadings,  which  could  not  be  regarded 
on  demurrer,  or  for  any  other  defect,  imperfection, 
or  omission  which  might  have  been  taken  advantage  of 
on  a  demurrer,  but  was  not  so  taken  advantage  of."    (Y. 

Vol.  IV.— 67 
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C.  1873,  c.  177,  §  3.)     For  the  details  of  the  statute  and 
its  effect,  see  Ante,  p.  765  &  seq. 
3®.  The  Considerations  which  determine  the  Pleader's  Choice 
to  demur  or  to  plead. 

The  considerations  which  determine  the  pleader's  choice 
to  demur  or  to  plead  have  been  already  sufficiently  set 
forth.  Ante,  p.  623-4:,  to  which  reference  is  here  made. 

See  St.  PI.  151;  Id.  (Tyler,)  165;  Y.  C.  1873,  c.  181,  § 
8,  11;  Wood's  Ex'or  v.  Garnett,  6  Leigh,  277. 
2^.  Pleading. 

The  party  having  determined  to  plead,  must  in  the  main 
(with  a  few  exceptions)  plead  by  way  of  traverse  (or  denial) 
of  the  adversary's  allegations,  or  by  way  of  confession  and 
avoidance  thereof.  Let  us,  therefore,  advert  to  (1),  Plead- 
ing by  way  of  traverse;  (2),  Pleading  by  way  of  confession 
and  avoidance;  and  (3),  The  nature  and  properties  of 
pleading  in  general; 
W.  C. 
1*.  Pleading  by  way  of  Traverse. 

We  are  to  observe  (1),  The  several  kinds  of  traverse ; 
and  (2),  The  rules  applicable  to  traverses  in  general; 
W.  C. 
1^  The  several  Kinds  of  Traverse. 

The  several  kinds  of  traverse  are  (1),  The  common 
traverse;  (2),  The  general  traverse,  or  general  issue;  (3), 
The  special  traverse;  and  (4),  The  traverse  de  injuria; 
W.  C. 
Is.  The  Common  Traverse. 

The  common  traverse  is  characterized  by  a  direct 
denial  of  the  adversary's  allegation  in  the  very  terms  of 
the  allegation  itself.  If  in  an  action  of  covenant,  the 
plaintiff  avers  that  the  defendant  broke  his  covenant  hy 
revoking  the  authority  of  arbitrators,  the  defendant  in 
his  plea  traverses  in  the  common  form,  by  alleging  that 
he  did  not  revoke  such  authority.  K  the  defendant 
pleads  the  statute  of  limitations,  averring  that  the  cause 
of  action  did  not  accrue  within years,  the  time  pre- 
scribed by  the  statute,  the  plaintiff  in  his  replication, 
traverses  in  common  form,  by  averring  that  the  cause  of 

action   did  accrue   within years.     Of    this   kind, 

several  examples  occurred  in  the  preceding  chapter,  as 
especially  in  connexion  with  replications  to  pleas  of  the 
statute  of  limitations,  {Ante,  p.  670  &  seq) ;  and  it  will  be 
found  that  where  the  allegation  is  affirmative,  the  tra- 
verse, must  of  course  be  in  the  negative,  and  vice  versa, 
when  the  allegation  is  negative,  the  traverse  is  affirma- 
tive. By  way  of  example,  let  us  take  a  plea  of  the  two 
yeari  statute  of  limitations  to  actions  for  articles  charged 
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in  a  store-account,  (V.  C.  1873,  c.  146,  §  8),  which  it  will 
be  remembered  is  construed  to  mean  a  retail  store-ac- 
count, where  the  promise  is  not  express,  but  merely  imr 
plied  from  the  purchase  of  the  articles,  and  observe  the 
manner  of  the  replication  thereto,  by  way  of  common 
traverse. 

Plea 

Op  the  Two  Yeabs'  Statute  op  Limitations. 
In  Assumpsit. 
[Omitting  the  title  of  the  court  and  the  rules,  <fec.] 

And  the  said  defendant,  by  his  attorney,  comes  and  says  that  the  said  supposed 
cause  of  action  in  the  said  declaration  mentioned,  is  for  articles  cha/rged  in  a  store- 
account,  and  that  the  same  did  not  accrue  to  the  said  plaintiff  at  any  time  within 
two  years  next  lefore  the  commencement  of  this  suit.  And  this  said  defendant  is 
ready  to  verify. 

To  this  plea  the  plaintiff  might  reply  either  by  deny- 
ing (traversing)  that  the  action  was  for  articles  charged 
in  a  store-account  (a  replication  which  would  be  sus- 
tained by  showing  that  it  was  not  a  retail  account,  or 
that  there  was  an  express  promise  to  pay  it),  or  by  deny- 
ing that  two  years  had  elapsed  since  tlie  accrual  of  the 
action. 

Replication, 
Tbateksino  that  the  Action  was  fob  Abtigles  Chaboed  ik  a  Stobe-Aooount. 
[Omitting  the  title  of  the  court,  <£c.] 

And  the  said  plaintiff,  by  his  attorney,  comes  and  says  that  the  said  cause  of  ac- 
tion in  the  said  declaration  mentioned,  is  not  for  articles  charged  in  a  store-account, 
in  manner  and  form  as  the  said  defendant  hath  in  his  said  plea  alleged.  And  this 
he  prays  may  be  inquired  of  by  the  country. 

Replication,   • 
Teatebsinq  that  two  Teaes  had  elapsed  since  the  Action  Aocbtjed. 
And  the  said  plaintiff,  by  his  attorney,  comes  and  says  that  the  said  cause  of  ac- 
tion in  the  said  declaration  mentioned,  did  accrue  within  two  years  next  before  the 
.commencement  of  this  suit.     And  this  he  prays  may  be  inquired  of  by  the  country. 

It  will  be  observed  that  this  sort  of  traverse  is  always 
accompanied  by  what  is  called  a  tender  of  issue,  which 
by  the  plaintiff  is  as  above,  "And  this  he  prays  may  be 
inquired  of  by  the  country;"  and  by  the  defendant,  is 
"And  of  this  he  puts  himself  upon  the  country;"  wliich 
discrimination,  however,  is  merely  a  matter  of  form,  and 
to  interchange  the  expressions  is  not  error.  (St.  PI. 
231 ;  Weltale  v.  Glover,  10  Mod.  167.) 
2^.  The  General  Traverse,  or  General  Issue. 

In  most  of  the  usual  actions,  there  is  a  fixed  and  ap- 
propriate form  of  plea  for  traversing  the  declaration,  in 
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cases  where  the  defendant  means  to  deny  its  whole  alle- 
gations, or  the  principal  fact  on  which  it  is  founded. 
This  form  of  plea  or  traverse  has  been  usually  denomi- 
nated the  general  issue  in  the  particular  action  ;  and  it 
appears  to  have  been  so  called,  because  the  issue  that  it 
tenders,  involving  the  whole  declaration,  or  the  principal 
part  of  it,  is  of  a  more  general  and  comprehensive  kind 
than  that  usually  tendered  by  a  common  tra%'erse.  This 
kind  of  traverse  occurs  only  in  the  plea,  and  at  no  sub- 
sequent stage  of  the  altercation.  From  the  examples 
which  have  been  givenrf)f  it  in  the  preceding  chapter 
Jinte,  p.  633,  &  seq),  the  student  will  perceive,  that  not 
only  in  extent  or  comprehensiveness,  but  in  point  of 
form  also,  it  differs  somewhat  from  a  common  traverse; 
for  though  like  that  it  tenders  issue,  yet  in  several  in- 
stances, it  does  not  contradict  in  terms  of  the  allegation 
traversed,  but  in  a  more  general  form  of  expression,  as 
especially  in  the  general  issues  of  non  est  factum,  and 
not  guilty.     (St.  PI.  155.) 

The  doctrine  touching  the  general  issue  in  Virginia 
has  been  very  fully  expounded  {Ante,  p.  633,  &  seq,  640 
<fe  seq),  and  cannot  now  be  repeated.  The  student  should 
here  carefully  review  that  exposition.  It  must  suffice  in 
this  place,  in  order  to  facilitate  such  review,  to  present 
the  bare  analysis  of  the  discussion,  &c.,  noting,  (1),  Why 
the  general  issue  is  so  called ;  (2),  The  forms  of  the 
general  issue  in  various  actions;  and  (3),  The  proof  ad- 
mitted under  the  general  issue  in  the  several  actions; 
W.  C. 
I''.  Why  the  General  Issue  is  so  called. 

Seeanfe,p.633;  Supra;  St. PI.  155;  Id. (Tyler),  168. 
'H^.  The  Forms  of  the  General  Issue  in  Various  Actions. 
See  Ante,  p.  640,  &  seq ;  St.  PL  156  &  seq,  162,  n 
(20);  Id.  (Tyler),  169-'70. 
9".  The  Proof  admitted  under  the  General  Issue,  in  the 
Several  Actions  ;  W.  C. 
1'.  Proof  admitted  linder  the  General  Issue,  in  Actions 
Generally. 

See  Ante,  p.  634,  640,  &  seq;  St.  PI.  162,  n  (20); 
1  Sand.  PI.  &  Ev.  106  &  seq.  140  &  seq,  153  &  seq, 
344  &  seq,  352,  393  &  seq,  434  &  seq ;  2  Sand.  PI. 
&  Ev.  856,  865  &  seq ;  2  Greenl.  Evid.  §  5  &  seq. 
■2\  Proof  admitted  under  the  General  Issue,  in  an  Ac- 
tion of  Deli  on  a  Sealed  Instrument,  or  in  an  Action 
of  Covenant. 

See  Ante,  p.  640,  643 ;  1  Chit.  PI.  518  &  seq. 
3'.  Proof  admitted  under  the  General  Issue,  in  an  Ac- 
tion of  Belt  on  a  Simple  Contract. 
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See  Ante,  p.  64-1,  &  seq;  1  Chit.  PI.  516  &  seq. 
4'.  Proof  admitted  under  the  General  Issue,  in  Trespass 
on  the  case  in  Assumpsit. 

See  Ante,  p.  644,  &  seq;  1  Chit.  PI.  511  &  seq ; 
2  Greenl.  Ev,  §  135  &  seq ;  2  Stark.  Ev.  101  &  seq; 
St.  PL  162,  n  (20  ) 
5'.  Proof  admitted  under  the  General  Issue,  in  Trespass 
on  the  Case  in  Tort. 

See  Ante,  p.  646;  1  Chit.  PI.  527  &  seq;  2  Greenl. 
Evid.  §  231  &  seq;  2  Stark.  Ev.  392  &  seq;  St.  PL 
162,  n  (20.) 
6*.  Proof  admitted  under  the  General  Issue,  in  Trespass 
vi  et  armis. 

See  Ante,  p.  647;  1  Chit.  PL  538  &  seq,  546  &  seq; 
2  Greenl.  Ev.  §  625  ;  3  Stark.  Ev.  1118  &  seq. 

The  action  of  ejectment,  it  will  be  remembered,  is 
in  its  nature  and  origin  a  personal  action  of  trespass 
vi  et  armis,  quare  clausum  f regit.  Its  general  issue, 
therefore,  not  unnaturally,  as  in  other  actions  of  tres- 
pass vi  et  armis,  is  not  guilty ;  and  although  by  our 
statutes  all  fictions  in  ejectment  are  abolished,  yet  the 
general  issue  is  still  not  guilty  ;  under  which  the  same 
evidence  and  proceedings  are  admissible  as  under  the 
same  plea  at  common  law,  with  a  few  exceptions.  And 
the  defendant  may  also  give  in  evidence  under  it  what- 
ever would  bar  a  writ  of  right.  (V.  C.  1873,  c.  131, 
§  13 ;  Ante,  p.  695  ) 

Certain  equitable  defences  also  are  by  statute  allowed 
to  be'  made  under  this  general  issue,  although  inadmis- 
sible at  common  law,  for  which  reference  is  made  to 
V    C.  1873,  c.  131,  §  20  to  22,  and  to  p.  596-'7,  ante. 
3s,  The  Traverse  de  injuria. 

The  traverse  de  injuria  sua  propria,  absque  tali  causa, 
is  applicable  only  by  way  of  replication,  and  only  to 
pleas  in  excuse,  (and  not  by  way  of  title,  interest,  corn- 
mandment,  or  authority,  &c.,)  in  actions  of  trespass  and 
trespass  on  the  case.  It  always  tenders  issue  ;  but,  like 
most  of  the  general  issues,  differs  from  the  common 
form  of  traverse  by  denying  in  general  and  summary 
terms,  not  in  the  words  of  the  allegation  traversed, 
{Ante,  p.  671-'2 ;  St.  PL  163  ;  1  Chit.  PL  638,  &c.) 
4^.  The  Special  Traverse,  or  Traverse  with  an  absque  hoc. 
This,  the  last  species  of  traverse,  has  been  already  ad- 
equately explained,  {Ante,  p.  647  &  seq.)  At  present 
the  prominent  points  connected  with  it  will  be  presented 
analytically,  leaving  the  explanations  under  them  re- 
spectively to  be  derived,  for  the  most  part,  from  the 
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passage  just  cited,  and  from  Mr.  Stephen's  exquisite  ex- 
position of  the  subject. 

Let  us  take  notice  of  (1),  The  nature  and  form  of 
of  a  special  traverse;  (2),  The  objects  of  a  special  tra- 
verse ;  and  (3),  The  principles  regulating  pleading  by 
way  of  special  traverse; 
W.  C. 
I''.  The  Form  and  Nature  of  a  Special  Traverse. 

Let  us  observe,  (1),  The  parts  of  which  special  tra- 
verse consists ;  and  (2),  The  proper  conclusion  thereof. 
!'•  The  parts  of  which  a  ^ipecial  Traverse  consists. 

In  the  former  discussion  of  the  subject  we  saw  that 
a  special  traverse  consists  (besides  the  conclusion)  of 
two  parts,  namely:   (1),  The  inducement;   (2),  The 
absque  hoc  ; 
W.  0. 
I''.  The  Inducement. 

The  inducement  is  the  affirmative  part  of  the  spe- 
cial traverse,  and  contains  the  explanation  of  the  cir- 
cumstances under  which  the  subsequent  categorical 
denial  or  traverse  is  made.  By  the  introduction  of 
this  qualifying  and  explanatory  matter,  the  vai-ious 
objects  are  attained-  which  are  presently  to  be  men- 
tioned. Thus,  under  the  influence  of  such  explana- 
tory averments,  matters  may  appear  to  be  travers- 
able which  otherwise  the  party  would  be  estopped  to 
deny ;  secondly,  the  copiousness  of  the  explanatory 
statement  may,  and  probably  will,  develope  any  latent 
question  of  law,  and  so  oblige  the  adversary  either 
to  dem^ur,  and  so  admit  the  I'acts,  or  to  plead  to  the 
facts,  and  so  admit  the  law ;  and  thirdly,  the  affir- 
mative averments  contained  in  the  inducement  will 
give  the  party  so  pleading  the  affirmative  of  the 
issue,  and,  therefore,  (in  England)  the  commence- 
ment and  conclusion  of  the  cause.  {Ante,  p.  647-8  ; 
St.  PI.  166,  177  &  seq.) 
2*^.  The  Absque  hoc. 

The  absque  hoc  is  the  negative  or  traversing  part 
of  the  special  traverse,  following  upon  the  induce- 
ment, with  the  barbarous  phrase,  without  this,  which 
introduces  the  traverse  or  denial  of  the  adversary's 
allegation,  of  which  the  inducement  contains  only 
an  indirect,  or  as  it  is  called  in  pleading,  an  argu- 
mentative denial.  By  a  rule,  which  will  be  consid- 
ered in  its  proper  place  hereafter,  all  argumentative 
pleading  is  prohibited ;  and  hence,  to  avoid  this  fault 
of  argumentativeness,  the  inducement  is  followed  up 
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by  the  categorical  denial  under  the  absque  hoc.   {Ante, 
p.  64:8;  St.  PI.  179.) 
2'.  The  Conclusion  of  a  Special  Traverse. 

The  conclusion  of  a  special  traverse  is  to  be  con- 
sidered .as  it  is,  (1),  At  common  law ;  and  (2),  By 
statute. 
W.  C. 
I''.  Conclusion  at  Gommon  Law. 

At  common  law  the  conclusion  of  a  special  tra- 
verse, like  that  of  all  pleadings  containing  new  mat- 
ter, is,  with  verification,  and  this  he  is  ready  to  verify. 
(St.  PI.  181-'2,  233;  1  Saund.  103  a,  n  (3).)  And 
thus  the  issue  is  postponed  one  stage,  which  occasioned 
the  special  traverse  to  be  viewed  with  disfavor  by 
•  the  courts,  as  a  dilatory  method,  and  led  at  length  to 
the  change  contained  in  the  Rules  of  Court  of  Hil- 
ary Term,  1834,  providing  that  its  conclusion  should 
thereafter  be  to  the  country.  (St.  PI.  181-'2.) 
2^^.  Conclusion  iy  Statute  in  Virginia. 

The  statute,  adopted  from  the  Rules  of  Court  of 
Hillary  Term,  1834,  enacts  that  all  special  traverses, 
or  traverses  with  an  inducement  of  affirmative  matter, 
shall  conclude  to  the  country.  But  this  regulation 
shall  not  preclude  the  opposite  party  from  pleading 
over  to  the  inducement  when  the  traverse  is  imma- 
terial. (V.  C.  1873,  c.  167-,  §  27 ;  Ante,  p.  617.) 
2*^.  The  Objects  of  a  Special  Traverse. 

The  objects  of  a  special  traverse  may  be  enumerated 
thus,  namely,  (1 ),  To  evade  some  positive  rule  of  law 
which  forbids  a  direct  or  unexplained  denial ;  (2),  To 
separate  questions  of  law  from  questions  of  fact  by  more 
definite  and  detailed  averments ;  and  (3),  To  get  the  af- 
firmative of  the  issue,  and  thus  obtain  the  opening  and 
conclusion  of  the  cause ; 
W.  C. 
1^  To  evade  some  positive  Rule  of  Law  which  forbids  a 
direct  or  unexplained  Denial. 

This  use  of  the  special  traverse  is  sufficiently  ex- 
plained and  illustrated,  Ante,  p.  648.     See  St.  PL  166 
&  seq,  176. 
2\  To  separate  questions  of  Law  from  questions  of  Fact, 
by  more  definite  and  detailed  averments. 

This  second  instance  of  the  employment  of  the 
special  traverse  is  also  explained  and  illustrated.  Ante 
p.  648-'9.     See  St.  PI.  177-'8. 

Another  illustration  may  be  added  to  that  at  page 
648,  namely,  the  case  of  a  bond  executed  by  one  on 
the  day  preceding  the  twenty-first  anniversary  of  his 
birth. 
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To  an  action  on  such  a  bond,  the  defendant  may  be 
supposed  to  plead  infancy.  Supposing  the  only  ques- 
tion to  be  as  to  the  infancy,  the  most  obvious  replica- 
tion would  be  by  way  of  traverse,  namely,  that  defen- 
dant was  not  an  infant  ;■  but  that  would  submit  to  the 
jury,  not  only  the  fact  as  to  when  the  bond  was  really 
executed,  but' also  the  subtle  law  question,  whether,  if 
executed  the  day  before  the  twenty-iirst  anniversary 
of  defendant's  birth,  he  was  then  under  age  or  not. 
(1  Insts.  Com.  &  Stat.  Law,  472.)  If  the  plaintiff  was 
desirous  to  plead  so  as  s^  take  this  law  question  from^ 
the  jury,  and  bring  it  before  the  court,  he  would  re- 
sort to  the  special  traverse,  setting  forth  in  the  induce- 
ment a  particular  averment  that  the  bond  was  executed 
on  the  day  before  the  twenty-first  anniversary  of  de- 
fendant's birth,  and  following  that  with  a  direct  tra^ 
verse  of  the  fact  of  infancy  under  the  absque  hoc — 
^^  without  this  that  the  said  defendant  was  then  anin- 
fantr 
3'.  To  get  the  affirmative  of  the  Issue,  and  thus  to  obtain 
the  opening  and  conclusion  of  the  argument  before  the 

jury- 

An  excellent  illustration  of  this  use  of  the  special 
traverse  is  afforded  by  the  case  of  Cross  Keys  Bridge 
Co.  V.  Rawlings,  3  Bing.  N.  C.  (32  E.  C.L.)  71,  which 
is  stated  at  large.  Ante,  p.  649,  and  to  that  passage 
reference  is  made  without   repeating ;    the  student,, 
however,  being  asked  to  remember  that  the  advantage 
of  thus  opening  and  concluding  the  cause  would  not 
be  gained  in  Virginia  by  the  defendant  in  any  case 
where  the  plaintiff  had  any  thing  to  prove,  although 
it  were  only  damages.     {Ante,  p.  649 -'50.) 
3^.  The  Principles  regulating  Pleading  by  way  of  Special 
Traverse ;  W.  C. 
1\  The  Inducement  should  of  itself  amount  to  a  suffi- 
cient, although  an  indirect,  answer  to  the  adversary's 
pleading. 

See  St.  PI.  183^'4;  Id.  (Tyler,)  195  &  seq ;  Com. 
Dig.  Pleader,  (G.  20) ;  Foster  v.  Crabb,  12  Com.  B. 
(74  E.  C.  L.)  395  &  seq;  Smith  v.  Lovell,  10  Com.B. 
(70  E.  C.  L.)  22,  23. 
2'.  The  Inducement  must  not  contain  a  direct  Denial  of 
the  Adversary's  Pleading. 

See  St.  PI.  184-'5  ;  Id.  (Tyler,)  196-'7. 
3*.  The  Inducement  must  not  be  ly  way  of  Confession 
and  Avoidance  of  the  Adversary's  Allegation. 
See  St.  PL  184-'5 ;  Id.  (Tyler,)  197. 
4'.  The  Inducement  must  not  he  traversed  by  the  Adver- 
sary, for  that  would  be  a  traverse  on  a  traverse. 
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See  St.  PI.  186-'7;  Id.  (Tyler),  197-'8. 
5*.  The  Inducement  must  not  be  pleaded  to  by  way  of 
Confession  and  Avoidance. 

See  St.  PI.  188  ;  Id.  (Tyler),  199. 
6'.  The  Adversary  inay  JDemur  to  the  wliole  Special 
Traverse,  for  any  Insufficiency  in  the  Inducement. 
See  St.  PL  188  ;  Id.  (Tyler),  199. 
7\  The  Only  Way  in  which  the  Adversary  can  answer  a 
good  Special  Traverse,  is  by  Accepting  the  Issue  which 

See  St.  PL  189 ;  Id.  (Tyler),  199 ;  V.  C.  1873,  c. 
167,  §  27. 

The  special  traverse  is  often  called  by  text-writers 
formal  traverse,  and  sometimes  simply  traverse.  The 
best  explanation  is  that  given  by  Mr.  Stephen ;  but  as 
it  may  be  sometimes  needful  to  consult  other  elemen- 
tary wi-iters,  reference  is  made  to  1  Chit.  PL  653 ;  1 
Tidd's  Pract.  684:,  685,  n  (a) ;  Gould's  Pleading,  c. 
vii,  §  6,  &c.;  Tyrwhitt's  Mod.  PL  102 ;  1  Saund.  103  a, 
note. 

Among  the  later  cases  where  the  special  traverse 
has  been  employed,  the  following  may  be  cited:  Cross 
Key's  Bridge  Co.  v.  Eawlings,  3  Bing.  IST.  C.  (32  E. 
C.  L.,  A.  D.  1836),  71 ;  Craven  v.  Saunderson,  4  Ad. 
&  EL  (31  E.  C.  L.,  A.  D.  1836),  666;  Gough  v. 
Bryan,  2  M.  &  Wels.  (1837),  770  ;  Harrington  &  al„ 
V.  "Bishop  of  Litchfield,  4  Bing.  N.  C.  (38  E.  C.  L., 
A.  D.  1837),  77 ;  Pearson  v.  Rogers,  9  Ad.  &  EL 
(36  E.  C.  L.,  A.  D.  1838),  303 ;  Wilson  v.  Craven,  8- 
M.  &  Welsh.  (1841),  593. 
2^.  The  Kules  applicable  to  Traverses  in  General. 

The  rules  applicable  to  traverses  in  general  may  be 
stated  as  follows,  viz :  (1),  A  traverse  pnts  the  adversary 
to  prove  his  allegations  in  manner  and  form  as  they  are 
made ;  (2),  A  traverse  must  not  be  taken  on  matter  of 
law,  unless  it  be  mixed  with  fact;  (3),  A  traverse  must 
not  be  taken  on  matter  not  alleged,  unless  it  be  necessa- 
rily implied ;  and  (4),  A  party  to  a  deed  can  traverse  its 
contents  no  otlierwise  than  by  the  plea  of  non  est  fac- 
tum ; 
W.  C. 
le.  A  Traverse  puts  the  Adversary  to  prove  his  Allegations 
in  Manner  and  Form  as  he  makes  them. 

It  is  the  nature  of  a  traverse  to  deny  the  adversary's 
allegation  in  m.anner  and  form  as  it  is  made ;  and,  there- 
fore, to  put  the  opposite  party  to  prove  it  to  be  true  in 
*  manner  and  form,,  as  well  as  in  general  effect.     And 

hence,  as  we  have  seen,  the  pleader  is  often  exposed  at 
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the  trial,  to  the  danger  of  a  variance  for  a  deviation  in 
his  evidence  from  his  allegation.  The  doctrine  of  vari- 
ance, as  well  as  the  modes  whereby  advantage  may  be 
taken  of  a  variance,  and  the  very  liberal  allowance  of 
amendments  of  the  pleading  so  as  to  obviate  the  diffi- 
culty, has  been  already  adequately  explained.  {Ante,  p. 
731,  &seq;  See  St.  PI.  190.) 
2^.  A  Traverse  must  not  be  taken  on  Matter  of  Law,  un- 
less it  be  mixed  with  fact. 

A  denial  of  the  law  involved  in  the  preceding  plead- 
ing is  within  the  scope  and  proper  province  of  a  der 
murrer,  and  not  ot  a  traverse.  Thus,  where  in  an  ac- 
tion on  a  covenant,  whereby  defendant  agreed  that  he 
had  not  done,  nor  permitted  to  be  done,  any  act  to  charge 
or  incumber  an  estate,  the  plaintiff  assigned  as  a  breach 
the  execution  of  a  certain  conveyance  by  the  defendant, 
whereby  the  estate  was  incumbered,  to  which  the  defen- 
dant pleaded  that  he  had  indeed  executed  the  conveyance 
referred  to,  but  traversed  that  the  estate  was  therdry  in- 
cumbered, it  was  held  to  be  a  bad  traverse,  for  that  the 
effect  of  the  conveyance  is  matter  of  law,  and,  therefore, 
not  traversable.  (Hobson  v.  Middleton,  6  B.  &  Cr.  (13 
E.  C.  L.),  295,  297 ;  Eichardson  v.  Mavor,  &c.,  of  Ox- 
ford, 2  H.  Bl.  186 ;  Com.  Dig.  Pleader,'  (G-.  5).)  Upon 
the  same  principle,  viz:  that  matter  in  law  shall  not  be 
put  in  issue,  to  be  tried  by  the  country,  (for  the  rule  is, 
as  Lord  Coke  says,  quod  quisque  novit  in  hoc  se  exerceat), 
if  a  matter  be  alleged  in  pleading  "  by  reason  whereof  " 
(virtute  cujus),  a  certain  legal  inference  is  drawn — as 
that  plaintiff  was  "  seised  in  fee,"  or  the  defendant  "  be- 
came liable,"  no  traverse  to  the  virtute  cujus  is  allow- 
able, for  the  conclusion  imported  by  it  is  a  conclusion  of 
law.  (Priddle  &  tapper's  Case,  11  Co.  10  b,  &  n  (B) ; 
Beal  V.  Simpson,  1  Ld.  Eaym.  410 ;  King  v.  Mayor  of 
York,  5  T.  K.  70.)  If  it  be  intended  to  question  the 
facts  from  which  the  seisin  or  liability  is  deduced,  the 
traverse  should  be  applied  to  the  facts,  and  to  them  only ; 
and  if  the  legal  inference  be  doubted,  the  course  is  to  de- 
mur.    (St.  PL  192.) 

But  where  an  allegation  is  mixed  of  law  and  fact,  it 
may  be  traversed.  For  example,  in  answer  to  an  alle- 
gation that  a  man  was  "taken  out  of  prison  hy  virtus  oi 
a  certain  writ  of  habeas  corpus,"  it  may  be  traversed 
that  he  was  taken  out  of  prison  "Si/  virtue  of  that  writ." 
(St.  PI.  192-'3;  Beal  v.  Simpson,  1  Ld.  Eaym.  413; 
Poster  V.  Jackson,  Hob.  54  c;  1  Saund.  23,  &  n  (5)  ; 
(irocer's  Co.  v.  Archbishop  of  Cant.  2  "W.  Bl.  776;  S. 
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C.  3  Wils.  234);  Lucas  v.  ISTockells  4  Bingh.  (15  E.  C. 
L.),  729.) 
3s.  A  traverse  must  not  be  taken  on  Matter  not  Alleged  ; 
unless  it  be  necessarily  implied. 

This  rule  is  recognized  by  numerous  autliorities,  (Com. 
Dig.  Pleader,  (G.  8) ;  1  Chit.  PI.  644 ;  1  Saund.  312  d, 
&  n  (4) ;  1  St.  PI.  193 ;  Powers  v.  Cook,  1  Ld.  Eaym.  64; 
S.  C.  1  Salk.  298 ;  Tuller  v.  Cook,  1  Salk,  297 ;  Gilbert  v. 
Parker,  2  Salk.  629  ;  Kex  v.  Jordan,  Cas.  Temp.  Hardw. 
255) ;  and  is  so  obviously  reasonable  that  it  is  needful  only 
to  submit  an  illustration  or  two  of  its  application.  Thus, 
in  Powers  v.  Cook,  3  Ld.  Kaym.  64,  (cited  supra,)  an  action 
of  debt  on  a  bond  having  been  brought  by  P.  against  C, 
as  executrix  of  J.  S.,  deceased,  C.  pleaded  in  abatement 
that  she  was  administratrix,  and  not  executrix  of  J.  S., 
to  which  P.  demurred,  because  he  said  C.  ought  to  have 
traversed  that  she  meddled  as  executrix  de  son  tort  (as 
of  her  own  wrong),  with  the  estate  of  J.  S.  before  she 
became  administratrix.  But  the  court  held  that  it  was 
not  necessary  so  to  traverse.  And  Lord  Holt  said  that 
if  C.  had  taken  such  traverse,  it  would  have  made  her 
plea  vicious,  for  it  would  have  been  to  traverse  what  was 
not  alleged  in  the  plaintiff's  declaration,  which  would  be 
against  a  rule  of  law,  that  a  man  shall  never  traverse 
that  which  his  adversary  has  not  alleged.  So  in  tres- 
pass for  cutting  down  trees,  if  the  defendant  says  that 
the  bailiff  appointed  the  taking  of  trees  for  repairs,  for 
which  he  took  those  trees,  traverse  that  the  bailiff  did 
not  appoint  the  trees  which  were  taken,  is  bad,  for  that 
was  not  alleged.     (Com.  Dig.  Pleader,  (G.  8).) 

The  qualification  to  the  rule,  .namely,  that  a  traverse 
may  be  taken  upon  matter  which,  though  not  expressly 
alleged,  is  necessarily  implied,  is  not  less  established 
than  the  rule  itself.  (St.  PI.  195  ;  Com.  Dig.  Pleader, 
(G.  3);  1  Chit.  PL  644;  1  Saund.  312  d,  n  (4) ;  2  Do. 
10,  n  (14) ;  Gilbert  v.  Parker,  2  Salk.  629.)  Thus  the 
allegation  that  "  A  is  seised  of  a  close,"  implies  that  he 
was  sole-seised,  and  therefore  it  may  be  answered  that  B 
was  seised  of  a  third  part,  or  that  A  and  B  were  jointly 
seised,  with  a  traverse  that  A  alone  was  seised.  (1 
Chit.  PI.  644 ;  Gilbert  v.  Parker,  2  Salk.  629 ;  Jeffre- 
son  V.  Morton,  2  Saund.  10,  &  n  (14).) 

This  rule  being  not  of  substance  but  of  form  only,  a 
violation  of  it  can  be  taken  advantage  of  only  by  special 
demurrer,  and,  therefore,  in  Virginia,  cannot  be  taken 
advantage  of  at  all.  (1  Chit.  PI.  644;  1  Saund.  312  d, 
n  (4);  y.  C.  1873,  c.  167,  §  32.) 
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4^.  A  Party  to  a  Deed  can  Traverse  its  Contents  no  other- 
wise than  by  a  Plea  of  Non  est  Factum.. 

This  rule  depends  upon  the  doctrine  of  estoppel; 
which  is  where  one  is  precluded  in  law  from  alleging  or 
denying  a  fact  in  consequence  of  his  own  previous  act^ 
allegation,  or  denial  to  the  contrary.  Such  estoppel 
may  arise  either  (1),  From  matter  of  record;  (2),  From 
the  deed  of  the  party;  or  (3),  From  matter  in  pais,  that 
is,  matter  oi  fact.  Thus,  any  confession  or  admission 
made  in  pleading  in  a  court  of  record,  whetlier  it  be  ex- 
press, or  implied  from  pleadjpg  over  without  a  traverse, 
will  preclude  the  party  from  afterwards  contesting  the 
same  fact  in  the  same  (or  indeed  in  any  other)  siiit. 
(Com.  Dig.  Estoppel,  (A.  1);  St.  PI.  197,  217-'18; 
Downman  v.  Downman,  2  Call.  507;  Fairfax  v.  Muse,  4 
Munf.  124;  Eppes  v.  Smith,  4  Munf.  466;  Preston's- 
Case,  Gilm.  235;  Dnpuy  v.  Southgates,  11  Leigh,  92; 
Jones  V.  Myrick,  8  Grat.  179;  Cook  v.  Hays,  9  Grat. 
143 ;  Vaughn's  Case,  17  Grat.  386 ;  Calwell's  Case,  Id. 
391;  Lee  Co.  Justices  v.  Fulkerson,  21  Grat.  182; 
Vooght  V.  Winch,  2  B.  &  Aid.  (4*  E.  C.  L.)  668  & 
seq  )  This  is  an  estoppel  by  matter  of  record.  An  in- 
stance of  an  estoppel  hy  deed  is  where  a  bond  or  other  in- 
strument under  seal  recites  a  certain  fact  as  the  basis,  or  a 
part  of  the  stipulation  contained  therein ;  the  obligor  is 
estopped  from  afterwards  denying  the  fact  so  recited. 
(Taylor  v.  King,  6  Munf.  358 ;  Wynn  v.  Harman,  5 
Grat.  157;  Griffin  v.  Macaulay,  7  Grat.  476;  Emerick 
V.  Tavener,  9  Grat.  220;  Cox  v.  Thomas,  9  Grat.  312; 
Cordle  v.  Burch,  10  Grat.  480;  Franklin  v.  Depriest, 
13  Grat.  257;  Monteith  v.  Com'th,  15  Grat.  170;  Gib- 
son V.  Beckham,  16  Grat.  321 ;  Supervisors  v.  Dunn,  27 
Grat.  608;  Bower  v.  McCormick,  23  Grat.  310;  Bonner 
V.  Wilkinson,  5  B.  &  Aid.  (7  E.  C.  L.)  682;  Baker  v. 
Dewey,  1  B.  &  Cr.  (8  E.  C.  L.)  704;  Com.  Dig.  Es- 
toppel, (A.  2) ;  1  Greenl.  Ev.  §  22  &  seq. ;  2  Insts.  Com. 
&  Stat.  Law,  588.)  An  example  of  an  estoppel  by  mat- 
ter in  pais,  occurs  where  one  man  has  accepted  rent  of 
another.  He  will  be  estopped  from  afterwards  denying, 
in  any  action  with  that  person,  that  he  was  at  the  time . 
of  such  acceptance,  his  tenant.  (Com.  Dig.  Estoppel, 
(A.  3);  3  Th.  Co.  Lit.  430-'31.)  See  Davis  v.  Thomas, 
5  Leigh,  1 ;  Boiling  v.  Mayor  of  Petersburg,  3  Band. 
576;  Feazle  v.  Dillard,  5  Leigh,  35-'6;  Pettit  v.  Jen- 
nings, 2  Bob.  685,  &c.,  704;  Phelps  v.  Seely,  22 
Grat.  584.) 

Fi-om  this  doctrine  of  estoppel,  the  rule  under  con- 
sideration seems  to  have  proceeded,  (which  it  will  be 
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observed  applies  as  well  to  estoppels  of  record  and  by 
other  matter  in  pais,  as  by  deed.)  For  though  a  party 
against  whom  a  deed  is  alleged  is  not  estopped  to  say 
that  the  deed  is  not  his, — non  est  factum, — he  is  pre- 
cluded by  the  doctrine  in  question  from  denying  its  effect 
or  operation,  as  that  he  did  not"  lease  or  did  not  grant,  or 
did  not  promise,  contrary  to  the  tenor  of  his  own  deed. 
But  as  estoppels  do  not  hold  with  strangers,  there  is  no- 
thing to  preclude  them,  from  controverting  the  effect  of 
the  most  solemn  instruments.  (St.  PI.  197-'8 ;  Com.  Dig. 
Estoppel,  (C);  3  Th.  Co.  Lit.  4:30  &  seq;  Taylor  v. 
ISTeedham,  2  Taunt.  278.) 
S"*.  Pleadings  by  way  of  Confession  and  Avoidance. 

We  may  advert  to,  (1),  The  division  proper  to  be  made 
oi pleas  by  way  of  confession  and  avoidance  ;  (2),  The 
form  of  such  pleadings;    and  (3),  The  qualit}-  of   such 
pleadings ; 
W.  C. 
1*.  Division  of  Pleas  by  way  of  Confession  and  Avoidance. 
Pleas  by  way  of  confession  and  avoidance,  that  is,  the 
defendants  answer  to  the  declaration,  are,  (1),  Pleas  in 
justification  or  excuse  ;  and  (2),  Pleas  in  discharge  of  the 
action ; 
W.  C. 
1^.  Pleas  in  Justification  or  Excuse. 

The  effect  of  pleas  in  justification  or  excuse  is  to  show 
that  the  plaintiff  never  had  any  right  of  action,  because 
the  act  charged  was  lawful.  Of  this  character  is  the 
plea  ot  son  assault  demesne  {Ante,  p.  672),  and  the  plea 
of  justification  tiled  by  the  church-warden  in  the  case  of 
Hawe  V.  Planner,  being  number  two  of  the  illustrations 
of  pleading  {Ante,  p.  558). 
2^.  Pleas  in  Discharge. 

The  effect  of  pleas  in  discharge  is  to  show  that  though 
the  plaintiff  had  once  a  right  of  action,  it  is  discharged 
or  released  by  some  matter  subsequent,  such  as  a  release, 
payment,  set-off,  statute  of  limitations,  &c.  {Ante,  p. 
655,  666,  668,  669.) 
3'.  The  Form  of  Pleadings  by  way  of  Confession  and  Avoid- 
ance. 

With  respect  to  the  form  of  pleadings  by  way  of  con- 
fession and  avoidance,  it  must  suffice  to  refer  the  student 
to  the  examples  given  in  the  preceding  chapter,  and 
cited  in  the  last  papagraph  preceding  {Ante,  p.  652,  666, 
668,  669) ;  and  to  observe  that  they  always  conclude  with 
a  verification,  because  they  state  iiew  matter.  {Ante,  p. 
'653,  639  ;  St.  PI.  199.) 
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3'.  The  Quality  of  Pleadings  by  way  of   Confession  and 
Avoidance. 

It  is  of  the  essence  of  pleadings  by  way  of  confession 
and  avoidance,  impliedly  to  confess  the  truth  of  the  alle- 
gation which  they  propose  to  avoid,  not  indeed  absolutely 
and  to  all  purposes,  but  yet  so  far  as  to  give  color,  as  it  is 
called,  that  is,  an  apparent  or  prima  facie  right  to  the  ad- 
versary. (St.  PL  200  &  seq ;  1  Chit.  PI.  657  &  seq  j 
Ante,  p.  650,  &c.) 

The  color  which  must  characterize  all  pleadings  by 
way  of  confession  and  avoidance,  is  either,  (1),  Implied ; 
or  (2),  Express ;  * 

W.  C. 
1^.  Implied  Color. 

Jmplied  color,  as  we  formerly  said,  is  that  which  is  in- 
herent in  all  pleadings  which  are  properly  by  way  of 
confession  and  avoidance.  Thus  payment,  infancy,  re- 
lease, duress,  accord  and  satisfaction,  the  statute  of  lim- 
itations, &c.,  all  acknowledge,  by  necessary  implication, 
the  adversary's  averment  which  they  seek  to  avoid. 
{Ante,  p.  650 ;  1  Chit.  PI.  559  &  seq ;  St.  PI.  203,  &c.> 
26.  Express  Color. 

Express  color,  it  will  be  remembered,  is  ra&\X&)L  feigned 
■  hy  the  defendant  in  his  plea,  in  the  actions  of  assize^ 
trespass,  and  trespass  on  the  case,  imputing  to  the  plain- 
tiff a  fictitious  title,  which  on  its  face  is  voidable,  but  is 
sufficient  to  give  him  a  colorable  right  of  possession,  the 
object  being  to  enable  the  defendant  to  plead  by  way  of 
confession  and  avoidance  his  own  true  title.  (St.  PI. 
206  &  seq  ;  Bac.  Abr.  Trespass,  (I)  4  ;  Ante,  p.  650  j 
1  Chit.  PL  560  &  seq.) 

The  alternative  mode  of  pleading,  which  is  also  the 
most  direct  and  obvious,  is  by  way  of  traverse.  It  will 
assist  the  comprehension  to  contrast  the  two  modes  of 
setting  out  the  defendant's  case,  by  placing  them  side 
by  side  in  parallel  columns,  which  will  moreover  have 
the  effect  of  illustrating  the  explanation  of  the  same  sub- 
ject. Ante,  p.  650-'51. 


By  way  of  Traverse. 

Plf.  Deft,  broke  my  close  to 
my  damage  $1,000. 

Deft.  Not  guilty,  and  issue  ten- 
dered. 

Plf.  Issue  joined." 


By  Confession  and  Avoidance 
with,  Express  Color. 

Plf.  Deft,  broke  my  close,  to  my 
damage  $1,000. 

Deft.  One  Z  was  seised  of  the 
close  in  question,  and  before 
the  alleged  trespass,  by  con- 
veyance duly  executed,  trans- 
ferred the  land  to  Y  in  fee. 
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from  whom  it  lawfully  de- 
scended to  the  defendant  as  his 
son  and  heir.  And  the  plaintiff 
claiming  the  said  close  by  color 
of  2,  parol  demise  for  his  life,  by 
the  said  Z,  made  to  him  long 
before  the  conveyance  afore- 
said by  Z  to  Y,  entered  on  the 
premises,  and  was  possessed  of 
the  same;  and  the  defendant 
afterwards  entered  upon  the 
plaintiff's  possession  as  law- 
fully he  might,  and  that  is  the 
trespass  complained  of. 

Plf.  Deft,  is  not  son  and  heir  to 
T,  and  issue  tendered. 

Deft.  Issiie  accepted. 

By  pleading  thus  by  way  of  confesssion  and  avoid- 
ance, the  plaintiff  gains  these  several  advantages  : 

(1),  He  spreads  his  title  on  the  record,  and  obliges  the 
plaintiff,  if  he  regards  it  as  not  a  lawful  title  as  thus  ex- 
hibited, to  demur  and  present  the  question  to  the  court, 
instead  of  its  going  mixed  with  all  the  facts  to  the  jury, 
as  it  must  have  done  upon  the  plea  by  way  of  traverse ; 

(2),  It  obliges  the  plaintiff  to  traverse  but  07i6  of  the 
degrees  or  steps  in  defendant's  title ;  and  by  the  rules  of 
pleading  to  admit  all  the  rest  ; 

(3),  It  gives  in  England  the  opening  and  conclusion  of 
the  discussion  to  the  defendant,  because  he  has  the  affir- 
mative of  the  issue.  In  Virginia,  it  could  seldom,  if 
ever,  have  that  effect  in  the  only  actions  to  which  express 
color  is  applicable,  the  plaintiif  having  generally,  if  not 
always,  to  prove  damages,  at  least  in  those  actions;  and 
according  to  our  practice,  the  plaintiff  having  always 
the  opening  and  conclusion,  if  he  has  anything,  even 
damages,  to  prove.     {Ante,  p.  649-'50.) 

The  plaintiff,  in  his  replication,  is  not  allowed  to  tra- 
verse the  fictitious  matter  suggested  by  way  of  color, 
not  only  for  the  reason  stated  by  Mr.  Stephen,  (St.  PI. 
212),  namely,  that  as  the  only  object  of  the  fiction  is  to 
prevent  a  difficulty  of  form,  such  a  traverse  would  be 
foreign  to  the  real  merits  of  the  cause,  and  would  only 
serve  to  frustrate  a  useful  device,  which  the  courts  have 
long  persistently  maintained,  but  for  the  further  techni- 
cal reason,  that  if  he  should  traverse  the  fiction,  he  would 
admit  the  defendants  title.     (St.  PI.  217.) 

Let  us  advert  to,  (1),  The  form  of  giving  express  color; 
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(2),  The  objects  of  express  color ;  (3),  In  what  actions 
the  giving  of  express  color  is  applicable ;  and  (4),  What 
color  may  be  suggested ; 
W.  C. 

V'.  The  Form  of  giving  Express  Color. 

The  form  of  giving  express  color  is  very  well  illus- 
trated, ante,  p.  910.    See  also  St.  PI.  207  &  seq,  213-'14. 

2^.  The  Objects  of  Express  Color. 

The  objects  of  express  color  have  been  just  above 
stated,  (Supra,  p.  911),  and  may  also  be  found  Ante, 
650-'51.     See  St.  PI.  209^  &c. 

S"".  In  what  Actions  the  giving  of  Color  is  Applicable. 
Authorities  are  not  wanting  which  confine  the  prac- 
tice of  giving  express  color  to  the  real  actions  of  assize, 
and  writ  of  entrv,  and  the  personal  action  of  trespass, 
(St.  PI.  213;  3  Reeves'  Hist.  Eng.  Law.  438);  but  a 
number  of  eases,  ancient  as  well  as  modem,  ascertain 
that  express  color  is  used  in  trespass  on  the  case,  as 
well  as  in  trespass,  writ  of  entry,  and  assize.  Thus,  ex- 
press color  was  allowed  in  trespass  on  the  case  in  tro- 
ver, in  Eockwood  v.  Frazer,  1  Cro.  (Eliz.)  262 ;  Wade 
V.  Blunt,  do.  146 ;  Kynnersley  v.  Barnard,  2  Cro.  fEliz.) 
554;  Holter  v.  Bush.  1  Salk,  394;  Morant  v.  Sign,  2 
ilees.  &  W.  95;  Ashton  v.  Brevitt,  14  M.  &  W.  105; 
Acraman  v.  Cooper,  10  M.  &  "W.  585. 

4''.  What  Color  may  be  Suggested. 

Originally,  various  suggestions  of  apparent  right 
might  have  been  adopted,  according  to  the  fancy  of  the 
pleader ;  and  although  the  same  latitude  is,  perhaps, 
still  allowable,  yet  in  practice,  it  is  nnnsual  to  resort  to 
any  except  certain  known  fictions  which  long  usage  has 
applied  to  the  particular  case.  Thus,  in  trespass  to 
land,  the  color  universally  given  until  the  enactment  of 
the  statute  of  grants,  (V.  C.  1873,  c.  112,  §  4),  was  that 
of  a  cTuirterr  of  demise  of  b.  freehold  estate,  without  livery 
of  seisin,  which  operated  to  pass  nothing.  Since  the 
statute  of  grants  such  a  charter  would  operate  as  a 
grant,  to  pass  the  estate  mentioned  in  it,  and  is  there- 
fore no  longer  fit  for  the  purpose.  Bfit  a  parol  de- 
mise for  a  freehold  estate,  or  for  a  term  exceeding  five 
Tears,  would,  under  our  statute  of  conveyances,  pass 
nothing,  (Y.  C.  1873,  c.  112,  §1);  and  would,  there- 
fore, be  well  adapted  to  take  the  place  in  the  fiction,  of 
the  charter  of  demise. 

In  trespass,  and  trespass  on  the  case  for  taking  goods, 
the  usual  color  is,  that  the  defendant  delivered  the 
goods  to  a  stranger,  who  delivered  them  to  the  plaintiff, 
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from  whom  the  defendant  took  them.  (8t.  PL  213-'14 ; 
Morant  v.  Sign,  2  Mees.  &  W.  95.) 

The  qualities  which  ought  to  characterize  the  form 
of    giving   color  are   stated    in  detail  in  1  Chit.  PI. 
562-'3. 
3°.  The  Nature  and  Properties  of  Pleading  in  Oeneral. 

The  nature  and  properties  of  pleading  in  general,  with- 
out reference  to  the  quality  as  being  by  way  of  traverse,  or 
of  confession  and  avoidance,  may  be  ranged  under  the  two 
heads,  that  (1),  Every  pleading  must  answer  the  whole  of 
the  adversary's  allegations;  and  (2),  Every  pleading  admits 
such  traversable  matter  alleged  by  the  adversary  as  it  does 
not  traverse; 

W.  C.  . 

1'.  Every  Pleading  must  answer  the  whole  of  the  Adver- 
sary's Allegations,  or  as  much  as  it  professes  to  answer. 
If  a  plea  proposes  to  answer  the  whole  action,  and 
really  answers  but  a  part,  it  is  demurrable.  (Hunt's 
Ad'mr  v.  Martin's  Ad'mr,  8  Grat.  578.)  And  if,  with  a 
proper  commencement,  proposing  to  answer  so  much  only 
as  it  actually  does  answer,  it  then  answers  only  a  part, 
the  plaintiff  should  take  judgTnent  as  by  default,  for  the 
part  unanswered ;  and  if  he  fails  to  do  so,  the  whole  action 
is  discontinued.  And  although  at  the  next  term  of  the 
court  the  discontinuance  may  be  set  aside,  yet  the  cause 
cannot  be  heard  at  such  next  term  without  the  defendant's 
consent,  but  at  his  instance  must  be  continued.  (South- 
all's  Adm'r  v.  Exchange  Bank,  12  Grat.  3l4-'15;  Ante, 
654,  &c.;  St.  PL  216-'17.) 
2*.  Every  Pleading  is  understood  to  admit  such  traversable 
matter  alleged  by  the  adversary,  as  it.  does  not  traverse. 

This  doctrine,  reasonable  enough  if  restrained  within 
reasonable  limits,  we  have  met  with  before,  and  have  had 
occasion  to  observe  the  very  awkward  way  in  which  its 
effects  have  been  obviated,  {Ante,  p.  616-'17);  effects  not 
so  much  due  to  the  doctrine  itself,  as  to  the  irrational 
and  needless  extent  to  which  it  was  carried.  It  is  mani- 
fest that  the  rule  requiring  singleness  of  issue,  and  there- 
fore singleness  of  averment,  would  be  vain,  if  the  pleader 
were  not  understood  to  admit  constructively,  for  ^e  pur- 
poses of  the  pending  action,  such  of  his  adversary's-  aver- 
ments as  he  does  not  deny;  but  it  is  difficult  to  discern 
what  consideration  of  policy,  justice,  or  reason  demands 
that  he  should  admit  such  matters  absolutely,  and/b?"  all 
purposes,  in  future  actions  as  well  as  in  the  one  then  in 
progress. 

Furthermore,  the  expedient  resorted  to,  {oi protestation), 
explained  Ante,  p.  616,  is  as  lame  and  imperfept  as  the 

Vol.  IV.— 68 


914:  VINDIOATING,  ETC.,  EIGHTS  VIOLATED.  [bOOK  IV. 

principle  itseK  is  irrational  and  arbitrary.  By  the  use  of 
the  protestation,  the  pleader  did  indeed  "  exclude  the 
conclusion"  that  the  matters  not  traversed  were  trpe,  and 
were  admitted  by  him,  provided  he  succeeded  on  the  issue 
which  he  actually  joined;  but  if  on  that  issue  he  was  so 
unfortunate  as  to  miscarry,  his  protestation  ■v^^ent  for 
nothing,  and  he  was  absolutely  concluded  as  to  all  those 
matters,  in  all  future  actions,  and  for  all  time  to  come ! 

It  might  have  been  hoped  that  the  judges  of  England, 
when  framing  their  "Kules  of  Court  of  Hilary  Term, 
1834,"  with  full  power  from  parliament  to  deal  with  the 
subject;  and  that  afterwards  when,  in  1849,  our  own 
legislature,  armed  with  plenary  and  independent  autho- 
rity in  the  premises,  came  to  revise  the  work, of  the  Eng- 
lish judges,  the  doctrine  would  have  been  put  upon  a 
footing  of  good  sense  Yet  the  English  rule  of  court, 
and  our  own  statute  adopted  from  them,  merely  say  that 
"no  party  shall  be  prejudiced  iy  omitting  a  protestation 
in  any  pleading."  (V.  C.  1873,  c.  167,  §  26.)  The 
pleader  is  excused  from  making  protestation  (which  is 
conferring  a  very  small  boon),  but  he  is  still  in  as  bad  a 
plight  as  if  he  had  made  it,  should  the  issue  be  decided 
against  him! 

It  would  seem  that  the  reform  should  have  gone  to  the 
root  of  the  mischief,  and  provided  that  passing  by  any 
traversable  matter  alleged  by  the  adversary,  without 
traversing  it,  should  be  understood  to  admit  it  so  far  only 
as  concerns  that  suit. 

See  1  Chit.  PL  649;  Philips'  Case,  19  Grat.  510. 
3*.  Exceptions  to  the  Principle  which  requires  a  Party  (if 
he  does  not  demur)  to  plead  by  way  of  Traverse,  or  by  way 
of  Confession  and  Avoidance. 

These  exceptions  embrace  the  cases  of  (1),  Dilatory  pleas; 
(2),  Pleadings  in  estoppel;  (3),  New  assignments;  and  (4), 
Where  a  mere  traverse  is  not  sufficient; 
W.  C. 
1".  In  case  of  Dilatory  Pleas,  but  not  of  answers  thereto. 

Dilatory  pleas  oppose  merely  a  matter  of  form  to  the 
declaration,  (as  will  abundantly  appear  by  recurring  to  the 
description  of  the  nature,  and  to  the  forms  of  such  pleas  in 
the  preceding  chapter,  {Ante,  p.  624  &  seq),  and  do  not 
tend  either  to  deny  or  confess  its  allegations.  But  replica- 
tions and  subsequent  pleadings  following  on  dilatory  pleas, 
are  not  within  the  exception.  (St.  PL  219.) 
2®.  In  Case  of  Pleadings  in  Estoppel. 

Pleadings  in  estoppel  neither  confess  nor  deny  the  mat- 
ter of  fact  adversely  alleged,  but  rely  merely  on  some  mat- 
ter of  estoppel,  (the  nature  of  which  has  been  considered, 
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Ante  p.  908,)  as  a  ground  for  excluding  the  opposite  party 
from  the  allegation  of  the  fact.  Like  other  pleadings, 
they  have  a  formal  commencement  and  conclusion  to  mark 
their  special  character  and  quality,  and  to  distinguish  them 
from  pleadings  in  bar.  (St.  PI.  219-'20  ;  1  Chit.  PL  502, 
634  &  seq.)  Such  pleadings  seldom  occur  in  &plea  or  an- 
swer to  a  declaration,  but  more  frequently  in  replications 
and  subsequent  pleadings;  and  the  matter  must  he  pleaded 
in  estoppel,  or  else  cannot  operate  as  such.  (1  Chit.  PL 
502,  &  n  (C) ;  Yooght  v.  Winch,  2  B.  &  Aid.  (4*  E.  C.L.) 
668  &  seq ;  Hooper  v.  Hooper,  McCleland  &  Younge,  513  ; 
Davis  V.  Thomas,  5  Leigh,  1.)  The  following  replication 
will  exemplify  this  manner  of  pleading : 

Replication  in  Estoppel. 
[Omitting  title  of  court  and  rules.^  And  the  said  plaintiff  says  that  the  said  de- 
fendant o-ught  not  to  be  admitted  or  receiiied  to  plead  the  plea  by  him  above  pleaded, 
because  he  says  that  [state  the  previous  act,  allegation,  or  denial  of  the  opposite  partif 
upon  which  the  estoppel  is  supposed  to  arise,  and  then  conclude  thus']  :  and  this  the 
said  plaintiff  is  ready  to  Terify.  Wherefore  he  prays  judgment  if  the  said  defen- 
dant ougJit  to  be  admitted  or  received  to  his  said  plea,  against  the  said  record,  [or 
against  his  own  acknowledgment  by  his  deed  aforesaid;  or  against,  dtc,  as  the  case 
maybe.]  (St.  PI.  220;  3  Chit.  PI.  1143-'44 ;  Took  v.  Glascock,  1  Saund.  257; 
Piummer  v.  Woodbume,  4  B.  &Cr.  (10  E.  G.  L.)  625.) 

3".  In  Case  of  New  Assignments. 

It  has  been  seen  that  declarations  are  frequently  con- 
ceived in  very  general  terms;  a  quality  which  they  derive 
from  their  adherence  to  the  tenor  of  those  simple  and  .ab- 
siract  formulce,  the  original  writs  by  which  all  suits  were 
in  ancient  times  commenced.  The  effect  of  this  is,  that  in 
some  cases  the  defendant  is  not  sufficiently  guided  by  the 
declaration  to  the  real  cause  of  complaint,  and  is  therefore 
led  to  apply  his  plea  to  a  different  matter  from  that  which 
the  plaintiff  has  in  view.  A  new  assignment  is  a  method 
of  pleading  to  which  the  plaintiff  in  such  cases  is  obliged 
to  resort  by  way  of  replication,  or  more  properly  of  a  new 
declaration,  for  the  purpose  of  setting  the  defendant  right. 
Thus  the  plaintiff  may  have  been  twice  assaulted  by  the 
defendant,  omi&  justifiably,  because  in  self-defence,  but  the 
other  time  without  legal  excuse.  Supposing  the  plaintiflf 
to  bring  his  action  for  the  latter.^  the  declaration  will  be 
couched  in  terms  so  general  as  not  to  indicate  to  which  of 
the  two  assaults  it  relates,  as  is  apparent  from  the  form  an- 
nexed. (St.  PL  38  ;  2  Chit.  PL  846,  850 ;  1  Chit.  PL 
659,  &c.) : 

Declaration  foe  an  Assault,  &c. 
^Omitting  title  of  court  and  rules.  ] 
C.  0.  complains  of  D.  D.  of  a  plea  of  trespass,  for  this,  to  wit:  That  the  said  de- 
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f endant  heretofore,  to  wit,  on  the day  of ,  in  the  year  of  our  Lord, , 

with  force  and  arms,  made  an  assault  upon  the  said  plaintiff,  and  beat,  wounded, 
and  ill-treated  him,  so  that  his  lite  was  despaired  of,  and  other  wrongs  to  the  said 
plaintiff  did,  against  the  peace  of  the  Commonwealth,  and  to  the  damage  of  the 
said  plaintiff  of  $ ,  and  therefore  he  brings  his  suite. 

•  The  defendant  may  therefore  suppose,  or  affect  to  sup- 
pose, that  the  first  is  the  assault  intended,  (tlie  day  alleged 
in  the  declaration  for  the  commission  of  the  assault  being 
not  material  to  be  proved,)  and  will  plead  son  assault  de- 
mesne, as  follows  (St.  PI.  163 ;  3  Chit.  PL  1067,  &c.) : 

Plea  of  Son  Assault  Demesne. 
[Orrdtting  title  of  court  and  rules.} 

And  for  a  further  plea  in  this  behalf  [the  general  issue  of  not  guilty  usually  pre- 
ceding the  plea  of  son  assault,  &c.],  the  said  defendant  says  that  the  said  plaintiff, 
just  before  the  said  time  when,  &c. ,  to  wit,  on  the  day  and  year  aforesaid,  with 
force  and  arms,  made  an  assault  upon  him,  the  said  defendant,  and  would  then 
.  and  there  have  beaten  and  iU-treated  the  said  defendant,  if  he  had  not  immediately 
defended  himself  against  the  said  plaintiff  ;  wherefore  the  said  defendant  did  then 
and  there  defend  himself  against  the  said  plaintiff,  as  he  lawfully  might,  for  the 
cause  aforesaid ;  and  in  so  doing  did  necessarily  and  unavoidably  a  little  beat, 
wound,  and  ill-treat  the  said  plaintiff ;  doing  no  unnecessary  damage  to  the  said 
plaintiff  on  the  occasion  aforesaid.  And  so  the  said  defendant  says,  that  if  any 
hurt  or  damage  then  and  there  happened  to  the  said  plaintiff,  the  same  was  oc- 
casioned by  the  said  assault  so  made  by  the  said  plaintiff,  on  him  the  said  defendant, 
and  in  the  necessary  defence  of  himself,  the  said  defendant,  against  the  said  plaintiff  ; 
which  are  the  supposed  trespasses  in  the  introductory  part  of  this  plea  mentioned, 
and  whereof  the  said  plaintiff  hath  above  complained.  And  this  the  said  defen- 
dant is  ready  to  veiify. 

This  plea  the  plaintiff  cannot  safely  traverse,  because  as 
an  assault  was  in  fact  committed  by  the  defendant,  under 
the  circumstances  of  excuse  here  alleged,  the  defendant 
-would  have  a  right,  under  the  issue  joined  upon  such  tra- 
verse, to  prove  those  cu-cumstances,  and  to  presume  that 
fiuch  assault,  and  no  other,  is  the  cause  of  action.  And  it 
is  evidently  reasonable  that  he  should  have  this  right ;  for 
if  the  plaintiff  were,  at  the  trial  of  the  issue,  to  be  allowed 
to  set  up  a  different  assault,  the  defendant  might  suffer  by 
a  mistake  into  which  he  had  been  led  by  the  generality  of 
the  plaintiff's  declaration.  The  plaintiff,  therefore,  in  the 
case  supposed,  not  being  able  safely  to  traverse,  and  hav- 
no  ground  either  for  demurrer,  or  for  pleading  in  confes- 
sion and  avoidance,  has  no  course  but  by  a  new  pleading  to 
correct  the  mistake- occasioned  by  the  generality  of  the  de- 
claration, and  to  declare  that  he  brought  his  action,  not  for 
the  first,  but  for  the  second  assault;  and  this  is  called  a 
new  assignment.     He  may,  to  be  sm-e,  guard  himself  lay 
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anticipation  against  the  necessity,  in  the  particular  case 
supposed,  by  charging  the  defendant  in  the  declaration  with 
hotJh  the  assaults,  which  (in  the  form  of  different  counts)  is 
allowable;  and  if  both  assaults  are  thus  charged,  the  de- 
fendant must  of  course  answer  both  in  his  plea,  and  the 
reason  for  the  new  assignment  then  fails.  The  form  of  the 
new  assignment  in  the  instance  under  consideration  would 
be  as  follows;  (St.  PI.  221  &  seq,  &  n  (S) ;  3  Chit,  PL 
1213): 

Replication  by  Way  of  New  Assignment, 
To  the  foregoing  plea  of  son  assault  demesne. 

[Omitting  title  of  court  and  rules.'] 

And  the  said  plaintiff  says  that  he  brought  this  action,  not  for  the  trespasses  in 
the  said  second  plea  acknowledged  to  have  been  done,  but  for  that  the  said  defen- 
dant heretofore,  to  wit,  on  the day  of ,  in  the  year  of  our  Lord  , 

with  force  ar^d  arms,  upon  another  and  different  occasion,  and  for  another  and  dif- 
ferent purpose  than  in  the  second  plea  mentioned,  made  another  and  different  as- 
sault upon  the  said  plaintiff  than  the  assault  in  the  said  second  plea  mentioned, 
and  then  and  there  beat,  woimded,  and  iU-treated  him  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  complained ;  which  said  trespasses  above  newly 
assigned  are  other  and  different  trespasses  than  the  said  trespass  in  the  said  second 
plea  acknowledged  to  have  been  done.  And  this  the  said  plaintiff  is  ready  to 
verify. 

The  mistake  being  thus  set  right  by  the  new  assignment, 
it  remains  for  the  defendant  to  plead  such  matter  as  he 
may  have  in  answer  to  the  assault  last  mentioned,  the  first 
being  now  out  of  the  question. 

By  way  of  further  example  may  be  mentioned  a  case 
that  arises  in  trespass  quare  clausum  fregit,  and  was  for- 
merly of  frequent  occurrence.  In  this  action,  if  the  plain- 
tiff declares  for  breaking  his  close  in  a  certain  county,  with- 
out naming  or  otherwise  describing  the  close,  if  the  defen- 
dant happen  to  have  any  freehold  land  in  the  same  county, 
he  may  be  supposed  to  mistake  the  close  in  question  for 
his  own,  and  may,  tlierefore,  plead  what  is  called  the  com- 
mon bar,  viz :  that  the  close  in  which  the  trespass  was  com- 
mitted is  his  own  freehold,  which  yet  he  is  not  bound  par- 
ticularly to  describe.  And  then,  upon  the  piinciple  already 
explained,  it  will  be  necessary  for  the  plaintiff  to  new  as- 
sign, alleging  that  lie  brought  liis  action  in  respect  of  a 
different  close  from  that  claimed  by  the  defendant  as  his 
freehold.  (St.  PI.  223;  3  Chit.  Pl.'l216;  Bac.  Abr.  Tres- 
pass, (I),  2 ;  Thoroughgood's  Case,  2  Co.  6  a,  n  (D) ;  Bald- 
win's Case,  Id.  18  b;"  1  Saund.  299  &  seq,  n  (6) ;  Martin  v. 
Kesterton,  2  W.  Bl  1089  ;  Hawke  v.  Bacon,  2  Taunt.  156; 
Tribble  v.  Frame,  7  Monr.  (Ky.)  530.) 

The  plaintiif,  in  this  case  also,  may  obviate  the  necessity 
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*  for  a  new  assignment  by  describing  his  close  by  name,  or 
by  abuttals,  or  boundaries,  so  as  to  identify  it  reasonably; 
and  if  he  describe  it  by  name,  he  may  at  the  trial  prove  a 
trespass  done  to  any  close  in  his  possession  of  that  name 
in  the  county,  notwithstanding  the  defendant  may  have  in 
the  county  a  close  bearing  the  same  name.  (3  Chit.  PI. 
"  1216  &  n  (i);  Bac.  Abr.  Trespass,  (I),  2;  Corker  v. 
Crompton,  1  B.'&  Cr.  (8  E.  C.  L.)48;  Richards  v.  Peake, 
2  B    &  Cr.  (9  E.  0.  L.)  918.)' 

The  examples  of  new  assignment  thus  far  given  consist 
of  cases  where  the  defendaflt  in  his  plea  wholly  mistakes 
the  subject  of  complaint.  But  it  may  also  happen  that 
the  plea  correctly  applies  \,o  part  of  the  injuries,  while  ow- 
ing to  a  misapprehension  occasioned  by  the  generality  of 
the  statement  in  the  declaration,  it  fails  to  cover  the  whole. 
Thus  in  trespass  quare  clausum,  fregit  for  repeated  tres- 
passes, the  declaration  usually  states  that  the  defendant,  on 
divers  days  and  times  before  the  commencement  of  the 
suit,  broke  and  entered  the  plaintiff's  close,  and  trod  down 
the  soil,  &c.  without  setting  forth  more  specifically  in  what 
parts  of  the  close  or  on  what  occasions  the  defendant  tres- 
passed. Now  the  case  may  be  that  the  defendant  claims 
a  right  of  way  over  a  certain  part  of  the  close,  and  in  exercise 
of  that  right  has  repeatedly  entered  and  walked  over  it; 
but  has  also  entered  and  trod  down  the  soil,  &c.  on  other 
occasions  and  in  parts  out  of  the  supposed  line  of  way;  and 
the  plaintiff  not  admitting  the  right  claimed,  may  have 
intended  to  point  liis  action  both  to  the  one  set  of  tres- 
passes and  to  the  other.  But  from  the  generality  of  the 
declaration  the  defendant  is  'entitled  to  suppose  that  it  re- 
fers only  to  his  entering  and  walking  in  the  line  of  way. 
He  may,  therefore,  in  his  plea  allege,  as  a  complete  answer 
to  the  whole  complaint,  that  he  has  a  right  of  way  by  grant, 
&e.  over  the  said  close ;  and  if  he  does  this,  and  the  plain- 
tiff confines  himself  in  his  replication  to  a  traverse  of  that 
plea,  and  the  defendant  at  the  trial  proves  a  right  of  way 
as  alleged,  the  plaintiff  would  be  precluded  (upon  the  prin- 
ciple already  explained,)  from  giving  evidence  of  any  tres- 
passes committed  out  of  the  line  or  track  in  which  the  de- 
fendant should  thus  appear  entitled  to  pass.  JBLis  course 
of  pleading  therefore,  in  such  a  case,  is  both  to  traverse  the 
plea  and  also  to  new  assign,  by  alleging  that  he  brought 
his  action  not  only  for  those  trespasses  supposed  by  the  de- 
fendant, but  for  others  also  committed  on  other  occasions, 
and  in  other  parts  of  the  close  out  of  the  supposed  way, 
which  is  usually  ,called  a  new  assignment  extra  viarrt ;  or  if 
he  means  to  admit  the  right  of  way,  he  may  new  assign 
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simplj',  without  the  traverse.  (St.  PI.  324-'5  &  seq ;  .9 
Wentw.  PL  323,  396.) 

As  the  object  of  a  new  assignment  is  to  correct  a  mistake 
occasioned  by  the  generality  of  the  declaration,  it  always 
occurs  in  answer  to  a  plea,  and  is,  therefore,  in  the  nature 
of  a  replication,  or  perhaps  it  would  be  more  accurate  to 
say  of  a  new  declaration.  It  is  not  used  in  any  other  part 
of  the  pleading,  because  the  statements  subsequent  to  the 
declaration  are  not  in  their  nature  such,  when  properly 
framed,  as  to  give  rise  to  the  kind  of  mistake  which  re- 
quires to  be  corrected  by  a  new  assignment. 

A  new  assignment  is  most  likely  to  occur  in  an  action 
of  trespass ;  but  it  may  take  place  in  all  actions  wherein 
the  form  of  the  declaration,  by  its  generality,  makes  the 
reason  of  the  practice  equally  applicable.  Thus,  in  an  ac- 
tion on  the  case,  for  the  publication  of  a  libel,  without 
naming  the  person  to  whom  the  publication  was  made,  if 
the  defendant  pleads  that  he  published  it  lawfully,  as  to 
members  of  a  committee  of  the  legislature,  whereas  the 
complaint  designed  is  of  a  publication  to  other  persons,  the 
plaintiff  ought  to  new  assign,  stating  such  illegal  publica- 
tion. So,  in  an  action  of  assumpsit  for  goods  sold,  &c., 
where  the  defendant  pleaded  a  judgment  recovered,  and  the 
plaintiff  has  in  point  of  fact  obtained  a  judgment  in  a 
former  action  for  goods  sold,  &c.,  but  for  different  causes 
of  action,  the  plaintiff'  ought  not  to  reply  nul  tiel  record; 
for  in  such  case  he  would  be  defeated  by  the  production  of 
the  record,  which  lie  could  neither  controvert  nor  explain; 
but  he  should  reply  that  the  action  is  brought  for  different 
promises  from  those  causes  of  action  for  wliich  the  former 
judgment  was  recovered.  (1  Chit.  PL  672 ;  3  Chit.  PL 
1213;  St.  PL  227,  n  (22).) 

Several  new  assignments  may  occur  in  the  course  of  the 
same  series  of  pleadings.  Thus,  in  the  first  of  the  fore- 
going examples,  if  it  be  supposed  that  three  different  as- 
saults had  been  committed,  two  of  which  were  justifiable, 
the  defendant  might  plead  to  the  declaration  as  above  ex- 
plained, and  then,  by  way  of  plea  to  the  new  assignment, 
he  might  again  justify  in  the  same  manner  another  assault, 
upon  which  it  would  become  necessary  for  the  plaintiff  to 
new-assign  a  third  time,  and  this  upon  the  same  principle 
by  which  the  first  new  assignment  was  required.  (St.  PL 
227.) 

A  new  assignment  is,  as  we  have  seen,  sometimes  said 
to  be  in  the  nature  of  a  replication,  or  more  properly  of  a 
new  declaration;  that  is,  a  repetition  of  the  declaration, 
with  a  more  particular  detail  of  the  circumstances  of  the 
cause  of  action,  so  as  to  clear  up  the  mistake  into  which 
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the  defendant  in  his  plea,  has  fallen,  or  pretended  to  fall. 
It  is  therefore  to  be  fi'amed  with  as  much  certainty  or 
specification  of  the  new  circumstances  as  the  declaration  it- 
self. Indeed,  it  should  be  a  little  more  particular,  in  order 
to  avoid  the  necessity  of  another  new  assignment.  Thus, 
where  in  an  action  of  trespass  quare  clausum  fregit,  the 
plaintiff  has  omitted  to  name  his  close,  or  to  describe  it,, 
and  is  obliged  consequently  to  new  assign,  the  defendant 
pleading  the  comrn.on  bar,  he  is  required  in  his  new  assign- 
ment adequately  to  describe  his  close,  either  by  name  or 
boundaries, — abuttals  as  thsy  are  often  called.  (St.  PL 
■  227-8  ;  1  Chit.  PI.  673 ;  Com.  Dig.  Pleader,  (3  M.  34)  j 
Bac.  Abr.  Trespass,  (I)  2;  1  Saund.'299  c,  n  (6) ;  Helvis 
V.  Lambe,  2  Salk.  453.) 

The  new  assignment,  it  will  be  observed,  impliedly  ad- 
mits the  justification  or  defence  set  forth  in  the  defendant's 
plea,  and  operates  therefore  as  an  entire  waiver  or  aban- 
donment of  that  particular  wrong,  to  which  the  plain tifl: 
cannot  again  recur.  And  the  new  assignment  must  not  be 
negatively,  that  the  cause  of  action  mentioned  in  the  plea 
is  not  the  same  as  that  for  which  the  plaintiff  complains; 
but  affirmatively,  that  there  are  other  and  different  causes 
of  action  to  which  the  complaint  refers.  (1  Chit.  PL  663, 
673  ;  3  Do.  12,  13  &  seq.) 
4^.  In  case  where  a  mere  Traverse  is  not  Sufficient. 

It  is  implied  in  the  rule,  the  exceptions  to  which  are 
under  discussion,  that  as  the  proceeding  must  either  be  by 
demurrer,  traverse,  or  confession  and  avoidance,  so  any  of 
these  forms  of  opposition  to  the  last  pleading,  is,  in  itself, 
sufficient. 

There  is,  however,  an  exception  to  this  in  a  class  of 
cases  which,  we  are  told,  is  anomalous  and  solitary,  in  which' 
it  is  not  sufficient  merely  to  traverse  the  adversary's  plead- 
ing, but  in  order  to  give  to  the  issue  that  certainty  cund_ 
definiteness  which  the  rules  of  pleading  require,  some  ad- 
ditional particulars  must  be  set  forth.  Thus,  in  an  action 
of  debt  on  a  bond  conditioned  to  perform,  an  award,  if  the 
defendant  pleads  "«o  award  m,ade,"  and  the  plaintiff,  in 
his  replication,  avers  that  '■^  an  award  was  rrbade,"  (which 
being  a  traverse  of  the  plea,  would,  according  to  the  rule, 
be  sufficient),  he  must  also  proceed  to  state  a  breach  of  the 
award,  and  without  stating  such  breach,  the  replication  is 
bad.  For,  if  the  plaintiff  should  confine  himself  to  a  mere 
traverse  of  the  defendant's  averment  of  no  award,  the 
issue  in  terms  would  be,  whether  or  not  there  was  an  award'y 
whereas  the  proper  development  of  the  merits  of  the  cause 
requires  that  the  fm-ther  fa.ct  should  be  inquu-ed  into, 
whether  the  award  had  been  violated.     But  if  the  issue 
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upon  the  mere  traverse,  embraces  that  inquiry  at  all,  it 
does  so  very  obscurely  and  vaguely ;  and  so  the  plaintiff,  in 
order  to  impart  to  his  pleading  the  necessary  certainty, 
must  supplement  his  traverse  by  alleging  a  hreach  of  the 
award.     And  so  again,  if  to  an  action  of  debt  on  a  bond 
conditioned  to  perform  a  multiplicity  of  stipulations,  the 
defendant  pleads  (as  in  such  case  in  order  to  avoid  undue 
prolixity  he  may),  ^^ conditions  performed  "in  general  terms, 
it  is  not  enough  for  the  plaintiff  merely  to  traverse  the  aver- 
ment with   ^^  conditions  not  performed,"  but  he  must  pro- 
ceed also  to  show  in  detail  the  various  particulars  wherein 
the  defendant  has  failed  to  comply  with  the  terms  of  the 
condition;  and   if  this  were   not  required   and  observed, 
there  would  result  an  issue  so  vague  and  indefinite  as  not 
a  little  to  embarrass  the, trial  of  the   cause.     Several  in- 
stances of  this  exceptional  mode  of  pleading  are  mentioned 
by   Mr.   Stephen    in    connexion  with   the   quality  of  cer- 
tainty.    (St.  PI.  233-4,  336-'7);  and  will  be  hereafter  ex- 
plained more  copiously. 
2".  KULE  II.     Upon' A  Tkaveese,  Issue  must  be  Tendeeed. 
In  the  account  formerly  given  of  traverses,  it  was  shown 
that  the  different  forms  thereof  all  involve  a  tender  of  issue. 
{Ante,  p.  640  &  seq) ;  and  the  rule  under  consideration  pre- 
scribes this  as  a  necessary  incident  to  them,  and  establishes  it 
as  a  general  principle,  that  wherever  a  traverse  or  denial  of 
a  fact  occurs  in  pleading,  issue  ought  at  the  same  time  to  be 
tendered  as  to  the  fact  denied,  for  the  end  of  the  altercation 
is  reached.     (St.  PI.  230.) 

The  formuloe  of  tendering  an  issue  in  fact  vary,  of  course, 
according  to  the  mode  of  trial  proposed.  Let  us,  therefore, 
notice  (1),  The  formulas. oi  tendering  an  issue  to  be  tried  by 
a  jury;  (2),  By  the  record;  (3),  By  certificate  or  witnesses; 
and  (4),  By  wager  of  law;  and  finally  observe,  (5),  The  gen- 
eral rule  touching  the  tender  of  issue.  And  the  student  should 
keep  in  mind  that  (2)  and  (3)  are  not  fitly  described  as  modes 
of  trial,  but  should  rather  be  denominated  modes  of  proof; 
W.  C. 
1*.  Tender  of  Issue  to  ie-  Tried  hy  a  Jury. 

The  tender  of  an  issue  to  be  tried  by  a  jury  is  by  a  for- 
mula called  the  conclusion  to  the  country,  which,  it  will  be 
remembered,  varies  according  as  it  is  tendered,  (1),  By  the 
plaintiff ;  and  (2),  By  the  defendant ; 
W.  C. 
1".  Tender  of  Issue  to  be  tried  by  a  Jury,  on  the  part  of  the 
Plaintiff. 

The  formula  is  as  follows  :  "And  this  the  said  plaintiff 
prays  may  be  inquired  of  hy  the  country."     (1  Chit.  PL 
678;  3  Chit.  PL  1145  ;  Ante,  p.  670-'71.) 
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2®.  Tender  of  Issue  to  be  tried  by  a  Jury,  on  the  part  of  the 
Defendant. 

The  formula  manifests  submission  indeed,  to  the  ap- 
pointed arbitrament,  but  no  eagerness,  such  as  is  exhibited 
by  the  plaintiff 'sjoraymp'  for  an  inquiry.  It  is,  "And  of 
this  the  said  defendant  ^wfo  himself  on  the  country."  (1 
Chit.  PI.  589  ;  3  Do.  907 ;  Ante,  p.  640  &  seq.)  But  let 
it  be  observed,  that  the  use  of  one  of  those  formula  for 
the  other  is  not  ei-ror  of  which  any  advantage  can  be  taken, 
even  by  special  demui'rer.  (J  effries  v.  Dee,  1  Lev.  281 ; 
Weltale  v.  Glover,  10  Mod.  1©8.) 
2*.  Tender  of  Issue  to  be  tried  Tyy  the  Mecord. 

As  to  the  contents  of  a  record  there  can  be  no  dispute. 
The  record  speaks  for  itself,  and  in  the  absence  of  fraud  in 
the  making  of  it  up,  is  conclusive  of  what  is  found  in  it. 
If,  however,  when  a  record  is  vouched,  the  adversary  con- 
ceives that  it  does  not  warrant  what  has  been  deduced  from 
it,  he  may  affirm  that  there  is  no  such  record  {^nul  tiel  re- 
cord), thus  tendering  an  issue  which  the  court  is  to  try  upon 
an  inspection  of  the  record,  which  is  very  inaccurately  styled 
a  trial  hy  the  record. 

The  manner  of  it  will  best  be  understood  by  an  example 
of  a  plea  of  a  former  judgment  recovered,  vouching  the  re- 
cord (that  is,  tendering  an  issue  to  be  tried  by  it),  and  a 
replication  of  nul  tiel  record.   (St.  PL  231 ;  3  Chit.  PL  299.) 

Plea  of  Judgment  Recovered, 
In  Assumpsit. 
{Omitting  the  title  of  the  court  and  the  rules.~\ 

And  the  said  defendant,  by  Ids  attorney,  says,  that  the  said  plaintiff,  heretofore, 

to  wit,  on  the day  of ,  in  the  year  of  our  Lord ,  in  the  circuit  court, 

then  holden  for  the  county  of  A. ,  impleaded  the  said  defendant  in  a  certain  plea 

of  trespass  on  the  case  on  promises,  to  the  damage  of  the  said  plaintiff  of  $ -,, 

for  the  not  performing  the  very  same  identical  promises  and  undertakings,  and 
each  and  every  of  them  in  the  said  declaration  mentioned ;  and  such  proceedings 
were  thereupon  had  in  the  said  court  in  that  plea,  that  afterwards,  to  wit,  on  the 
• day  of ,  in  the  year  of  our  Lord ,  the  said  plaintiff,  by  the  considera- 
tion and  judgment  of  the  said  court,  recovered  in  the  said  plea,  against  the  said 
defendant doUars,  for  his  damages  which  he  had  sustained,  as  well  on  oc- 
casion of  the  not  performing  of  the  same  identical  promises  and  undertakings  in 
the  said  declaration  mentioned,  as  for  his  costs  and  charges  by  him  about  his  suit 
in  that  behalf  expended,  whereof  the  said  defendant  was  convicted,  as  by  the  re- 
cord and  proceedings  thereof,  still  remaining  in  the  said  court,  more  fully  appears ; 
which  said  judgment  still  remains  m  full  f o*ce  and  effect,  in  no  wise  reversed,  sat- 
isfied, or  made  void.  And  this  the  said  defendant  is  ready  to  ver^y  by  the  said 
record. 

Replication. 
{Omitting  the  title  of  the  court,  <fc.] 

And  the  said  plaintiff  says,  that  there  is  vM  any  record  of  the  said  supposed  re- 
covery in  the  said  plea  mentioned,  remaining  in  the  said  court,  in  maimer  and  form 
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as  the  said  defendant  hath  above  in  his  said  plea  alleged ;  and  this  the  said  plaintiff 
is  ready  to  verify,  when,  where,  and  in  such  manner  as  the  court  here  shall  order, 
direct,  or  appoint.  [And  this  repUoation  is  followed  continuously,  by  an  entry  to 
the  effect  that  "because  the  court  here  wiU  advise  itself  upon  the  inspection  and 
examination  of  the  said  record,  by  the  said  defendant  in  his  said  plea  alleged,  a 

day  is  given  to  the  parties  aforesaid  before  the  court  here,  until  the day  of 

next,  [or  until  the  next  term  of  {this  court,]  to  hear  the  judgment  of  the  court 

thereupon,  for  that  the  court  here  is  not  yet  advised  thereof,  &c.]  (St.  PI.  232 ; 
3  Chit.  PI.  1157.) 

3*.  Tender  of  an  Issue  to  be  tried  by  Certificate,  or  by  Witnesses. 
The  tender  of  an  issue  to  be  decided  by  certificate,  or  by 
witnesses  (the  trial  in  both  cases  being  really  hy  the  court, 
upon  inspection  of  the  certificate,  or  by  hearing  the  wit- 
nesses), is  according  to  the  following  formula :  "And  this 
the  said  plaintiff  "  (or  defendant)  "is  ready  to  verify,  when, 
where,  and  in  such  manner  as  the  court' here  shall  order,  di- 
rect, or  appoint."     (St.  PL  232-'3.) 

4*.  Tender  of  Issue,  to  be  tried  by  Wager  of  Law. 

This  mode  of  trial  was  abolished  in  England  in  1834,  by 
Stat.  3  &  4  Wm.  IV,  c.  42,  and  is  believed,  if  it  ever  had 
any  practical  existence  in  Virginia,  to  have  been  done  away 
with  by  Art.  11  of  the  Bill  of  Rights,  adopted  in  1776,  and 
now  constituting  §  13,  Art.  I  of  the  present  constitution, 
which  provides,  that  in  controversies  respecting  property, 
and  in  suits  between  man  and  man,  the  trial  by  jury  is  pre- 
ferable to  any  other,  and  ought  to  be  held  sacred.  In  Barry 
V.  Eobinson,  1  Bos.  &  P.  (S".  E..)  293,  (1805),  its  effect  was 
in  England  practically  acknowledged,  and  in  King  v.  Wil- 
liams, 2  B.  &  Cr.  (9  E.  C.  L.)  538,  in  1824,  it  was  admitted, 
with  marks  of  not  a  little  disgust,  to  be  still  an  existing 
mode  of  trial,  although  upon  the  defendant's  moving  the 
court  to  assign  the  number  of  compurgators,  with  whom  the 
defendant  should  come  to  perfect  his  law,  the  books  leaving 
it  doubtful  whether  it  should  be  six  or  eleven,  the  court  de- 
clined to  give  any  aid  in  the  matter,  saying  that  the  defen- 
dant milf t  determine  for  himself,  and  at  his  own  peril,  what 
was  the  proper  number,  and  come  provided  accordingly. 
Whereupon,  says  the  reporter,  the  defendant  prepared  to 
bring  eleven,  and  the  plaintiff  abandoned  his  action,  pro- 
bably renewing  his  suit  in  the  form  of  assumpsit. 

The  tender  of  issue  to  be  tried  in  this  way  accompanies 
the  pleas  of  nil  debet  and  non  detinet,  the  whole  plea  in  an 
action  of  debt,  running  thus, — 

"And  the  said  defendant,  in  his  own  person,  comes  and  defends  the  wrong  and 
injury,  when,  &c. ,  and  says  that  he  does  not  owe  to  the  said  plaintiff  the  said  sum 

of  $ above  demanded,  or  any  part  thereof,  in  manner  and  form  as  the  said 

plaintiff  has  above  complained  against  him  ;  and  this  he  is  ready  to  defend  against 
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the  said  plaintiff  and  his  suite,  however  the  court  here  shall  consider, "  &a.    (3  Chit 
Pl.'954  ;  3  Th.  Co.  Lit.  453  ;  Co.  Ent.  119  a;  Lib.  Ent.  467.) 

S*.  General  Rule  Touching  the  Tender  of  Issue. 

The  general  rule  touching  the  tender  of  issue,  or  more 
properly  touching  the  conclusion  of  pleadings  generally,  is,, 
that  upon  a  negative  and  affirmative,  the  pleading  shall  con- 
clude to  the  country ;  but  otherwise,  with  a,  verification,,  but 
with  this  exception,  that  where  new  matter  is  introduced  the 
pleading  should  always  conclude  with  a  verification.  (St. 
PI.  233 ;  Id.  (Tyler)  230  ;  Saund.  103  a,  n.  (3) ;  Com.  Dig. 
Pleader,  (E.  32).) 

New  matters  may  sometimes  be  introduced  upon  a  tra- 
verse, as  in  case  of  a  replication  to  a  plea  of  "  conditions 
performed,"  as  above  explained,  {Ante,  p.  921);  when  it 
must  conclude,  as  by  this  rule  appears,  with  a  verification,. 
to  which  defendant  must  rejoin  according  to  the  fact. 

It  was  in  pursuance  of  this  rule  that  a  special  traverse  at 

common  law  concluded  with  a  verification;  because  in  the 

inducement  it  states  new  matter.     It  will  be  remembered 

that  now,  in  order  more  speedily  to  reach  an  issue,  a  special 

traverse  concludes  to  the  country.   (Y.  C.  1873,  c.  167,  §  27;. 

Ante,  p.  802.) 

3°.  RULE  III.  Issue  when  Well  Tendered  must  be  Accepted. 

If  the  issue  be  well  tendered,  both  in  point  of  substance  and 

in  point  of  form,  nothing  remains  for  the  opposite  party  but 

"to  accept  or  join  in  it ;  and  he  can  neither  demur,  traverse, 

nor  plead  in  confession  and  avoidance,  although  he  may  plead 

in  estoppel.     (St.  PI.  236-7.) 

The  acceptance  of  the  issue  in  case  of  a  conclusion  to  the 
cotmtry,  i.   e.  of  trial  hy  jury,  is  called  the  similiter,  that 
word,  when  the  pleadings  were  in  Latin,  being  a  prominent 
one  in  the  formula;  and  when  the  issue  tendered  is  one  of 
law,  in  consequence  of  a  demurrer,  the  acceptance  of  it  is 
known  as  a,  joinder  in  demurrer. 
W.  C. 
1*.  The  Similiter.  ^ 

As  the  party  has  no  option  in  accepting  the  issue,  when 
well  tendered,  and  as  the  svmiliter  may,  in  that  case,  be 
added  for  him,  the  acceptance  of  the  issue,  when  well  ten- 
dered, is  so  much  a  matter  of  form  that,  by  the  statute  of 
jeofails,  the  omission  of  a  similiter  is,  as  we  have  seen,  after 
verdict  cured,  (Y.  C.  1873,  c.  177,  §  3) ;  and  perhaps  it  is 
so  at  common  law,  independently  of  any  statute.  (Bennett 
V.  Holbech,  3  Saund.  319  a,  n  (6);  Sayer  v.  Pocock,  Cowp. 
407;  Grundy  v.  Mell,  1  Bos.  &  Pul.  (JST.  R.)  28;  Naden- 
bousch  V.  McRae,  Gilm.  230.)  It  will  be  remembered  also, 
that  in  order  to  prevent  needless  delays  in  the  maturing  of 
causes,  it  is,  in  Yirginia,  enacted  by  statute,  that  when  the 
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plaintiff  takes  issue  on  the  defendant's  pleading,  or  traverses 
the  same,  or  demurs,  so  that  the  defendant  is  not  let  in  to 
allege  any  new  matter,  the  plaintiff  may,  without  giving  a 
a  rule  to  rejoin,  proceed  as  if  there  were  a  similiter,  or  a 
joinder  in  demurrer,  (V.  C.  1873,  c.  167,  §  28  ;  Ante,^.  617.) 

It  will  be  observed  that  the  rule  expresses  that  the  issue 
must  be  accepted  only  when  it  is  well  tendered.  For  if  the 
opposite  party  thinks  the  traverse  bad  in  substance  or  in 
form,  or  objects  to  the  mode  of  trial  proposed,  in  either  case 
he  is  not  obliged  to  add  the  similiter,  but  may  demur.  (St. 
PL  238.) 

The  similiter  serves  a  two-fold  pui-pose.  It  not  only 
marks  the  acceptance  of  the  question  it&elf,  but  also  of  the 
mode  of  trial  proposed.  It  seems  to  have  been  introduced 
originally  with  a  view  to  the  latter  point  only;  for  in  an- 
cient times  the  resort  to  a  jury  could,  in  general,  be  had 
only  by  the  mutual  consent  of  each  party,  and  the  similiter 
imported  that  consent.  Accordingly,  no  similiter,  or  other 
acceptance  of  issue,  is  necessary  when  recourse  is  had  to  any 
of  the  other  modes  of  trial,  and  the  rule  in  question  does 
not  extend  to  these.  Thus,  when  issue  is  tendered  to  be 
tried  by  the  record,  as  in  the  example.  Ante,  p.  922-'3,  the 
plaintiff  is  entitled  to  consider  the  issue  as  complete  upon 
such  tender,  and  no  acceptance  of  it  on  the  other  side  is 
essential.  (St.  PI.  238-9.) 
2'^.  Joinder  in  Demurrer. 

The  rule  under  consideration  extends  to  an  issue  in  law, 
as  well  as  an  issue  in  fact ;  for  by  analogy,  it  would  seem  to 
the  similiter,  the  party  whose  pleading  is  opposed  by  a  de- 
murrer is  required  formally  to  accept  the  issue  in  law  which 
it  tenders  by  the  formula  above  mentioned,  called  a  joinder 
in  demurrer,  of  which  we  have  met  with  numerous  examples. 
However,  it  differs  in  this  respect  from  the  similiter,  that 
whether  the  issue  in  law  be  well  or  ill-tendered,  in  proper 
form  or  not,  the  opposite  party  is  equally  bound  to  join  in 
demurrer.  For  it  is  a  rule  that  there  can  he  no  demurrer 
upon  a  demurrer.  (Bac.  Abr.  Pleas,  &c.  (N.)  2  ;  St.  PI. 
239-'40.) 

Section  ii. 
Of  Rules  which  Tend  to  Secure  the  Materiality  of  the  Issue. 

2*.  Kules  which  tend  to  secure  the  Materiality  of  the  Is&ue. 

It  is  very  obvious,  that  in  order  to  decide  a  cause,  the  point  on 
which  the  parties  mutually  agree  to  rest  it  (that  is,'the  issue), 
must  be  material.  But  in  order  that  the  issue  may  be  mate- 
rial, it  is  of  course  requisite,  that  at  every  step  in  the  series  of 
pleadings  which  lead  to  it,  there  should  be  some  pertinent  and 
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material  allegation  or  denial  of  fact.  On  this  subject,  there- 
fore, a  single  general  rule  may  be  propounded  in  the  following 
form: 

KULE. — All  Pleadings  must  Contain  Matteh  Peetinent 

AJSTD  MaTEEIAL. 

Thus,  if  to  an  action  of  assumpsit  against  an  administratrix,, 
laying  promises  by  the  intestate,  she  pleads  that  she,  the  de- 
fendant, (instead  of  the  intestate),  did  not  promise,  the  plea, 
is  obviously  immaterial  and  bad.  So  for  the  most  part,  place 
and  time,  as  alleged  by  the  adversary,  otherwise  than  as  mat- 
ter of  description,  are  not  matei'ial,  and  therefore  ought  not  to 
be  made  part  of  the  issue  by  traversing  them.  (St.  PI.  241 ; 
Com.  Dig.  Pleader,  (E.  8) ;  3  Saund.  317 ;  Jones  v.  Powell,  5- 
B.  &  Cr.  (12  E.  C;  L.)  647.) 

With  respect  to  traverses  in  particular,  this  general  doctrine 
is  illustrated  by  subordinate  rules  of  a  more  special  kind. 
Thus  it  is  laid  down,  (1),  That  a  traverse  must  not  betaken  on 
an  immaterial  point;  and  (2),  That  a  traverse  must  not  be  too- 
large,  nor  on  the  other  hand,  too  narrow  ; 
W.  C. 
1°.  A  Traverse  must  not  he  taken  on  an  Immaterial  Point. 

This  rule  may  be  presented  under  several  aspects  as,  (1), 
To  prohibit  a  traverse  upon  a  point  wholly  immaterial ;  (2), 
Upon  an  allegation  prematurely  made ;  (3),  Of  matter  of 
,  aggravation ;  and  (4),  Of  matter  of  inducement.     And  in  the 
same  connexion  it  must  be  observed,  (5),  That  where  there  are 
several  material  allegations  it  is  in  the  pleader's  option   to 
traverse  which  he  pleases.     (Com.  Dig.  Pleader,  (R.  8),  (G 
10) ;  Bac.  Abr.  Pleas,  &c.  (H),  6) ; 
W.  C. 
1*.  A  Traverse  is  not  Admissible  upon  a  Point  in  itself  wholly 
ImTnaterial. 

Thus,  where  in  an  action  of  trespass  for  assault  and  bat- 
tery, the  defendant  pleaded  that  a  judgment  had  beeii  re- 
j  covered,  and  an  execution  issued  thereupon  against  a  third 
person,  and  that  the  plaintiff  attempted  by  force  to  rescue 
that  person's  goods  taken  under  the  execution  from  the 
sheriff's  officer  ;  and  that  in  aid  of  the  officer,  and  hy  his 
command,  the  defendant  gently  laid  his  hands  {moUiter  ma- 
nus  imposuit)  upon  the  plaintiff,  to  prevent  his  rescue  of  the 
goods,  it  was  hold  en  that  a  traverse  of  the  command  of  the 
officer  was  bad ;  for  even  without  such  command,  the  defen- 
dant might  lawfully  interfere  to  Tprevent  a  rescue,  which  is  a 
breach  of  the  peace.  (St.  PI.  242 ;  Com.  Dig.  (G,  12) ; 
Bac.  Abr.  Pleas,  &c.  (H),  5;  Bridgwater  v.  Bythway,  3 
Lev.  113.)  It  would  have  been  otherwise  if  the  act  had 
not  been  done  to  prevent  a  rescue.  The  command  of  the 
officer  is  then  essential  to  the  validity  of  the  defence,  and 
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may  therefore  be  properly  traversed.      (Button  v.  Cole,  1 
Ld.  Eaym.  309 ;  S.  C.  1  Salk.  409.) 
2"'.  A  Traverse  is  not  Admissible  upon  an  Allegation  Premor 
turely  Made. 

Thus,  if  in  debt  on  a  bond  the  plaintiff  declare  that  at  the 
time  of  sealing  and  delivery  the  defendant  was  of  full  age, 
the  defendant  should  not  traverse  this,  because  it  VF&&j>rema- 
ture  to  allege  it  in  the  declaration ;  though  if  in  fact  he  was 
a  minor,  he  might  plead  his  infancy,  to  which  the  plaintiff 
might  then  reply  the  same  matter,  viz :  that  he  was  of  age, 
or  rather  traversing  the  infancy.  (St.  PL  242  ;  Bovy's 
Case,  1  Vent.  217.) 
3*.  A  Traverse  is  not  Admissible  of  Matter  of  Aggravation. 

Matter  which  tends  only  to  increase  the  amount  of  dam- 
ages, and  does  not  concern  the  right  of  action  itself,  is  known 
as  matter  of  aggravation,  and  is  not  traversable.  Thus,  in 
trespass  for  chasing  the  plaintiif 's  sheep,^er  quod  the  sheep 
died,  the  dying  of  the  sheep  being  aggravation  only,  ought 
not  to  be  traversed.  (Leach  v.  Midgly,  1  Lev.  283  ;  St.  PI. 
243 ;  1  Chit.  PL  645.) 
4*.  A  Traverse  is  not  Admissible  of  Matter  of  Inducement. 

Matter  of  inducement,  that  is,  matter  brought  forward 
only  by  way  of  explanatory  introduction  to  the  main  allega- 
tions, is  for  the  most  part  not  traversable.  This,  however, 
is  open  to  many  exceptions,  for  it  not  unfrequently  happens 
that  introductory  matter  is  in  itself  essential,  and  of  the  sub- 
stance of  the  case,  and  in  such  instances,  though  in  the  na- 
ture of  inducement,  it  may  nevertheless  be  traversed.  (St. 
PL  243  ;  Com.  Dig.  Pleader,  (G.  14) ;  Kimersly  v.  Cooper, 
1  Cro.  (Eliz.)  169 ;  Smith  v.  Hitchcock,  1  Cro.  (Ehz.)  201 ; 
Bateman  v.  EUman,  2  Cro.  (Eliz.)  866  ;  Gladstone  v.  Hewitt, 
1  Crompt.  &  J.  569,  &c.) 
5''.  "Where  there  are  Several  Material  Allegations  it  is  iri  the 
Option  of  the  Pleader  to  Traverse  which  he  Pleases. 

Thus  in  trespass,  if  the  defendant  pleads  that  A  was 
seised  and  demised  to  him,  the  plaintiff  may  traverse  either 
the  seisin  or  the  demise.  And  so  if  in  trespass,  the  de- 
fendant pleads  that  A  was  seised  and  enfeoffed  B,  who  de- 
vised to  C,  from  whom  the  land  descended  to  D,  who  granted 
it  to  the  defendant,  the  plaintiff  may  traverse  which  of  the 
transfers  he  thinks  fit.  (St.  PL  243-'4 ;  Com.  Dig.  Pleader, 
(G.  10) ;  Bac.  Abr.  Pleas.  &c. ,  (H.)  5 ;  1  Chit.  PL  644  &  seq.) 

The  reason  of  this  principle  is  sufficiently  obvious.     If  a 
case  is  built  upon  several  allegations,  each  of  which  is  essen- 
tial to  its  support,  it  is  as  effectually  destroyed  by  the  de- 
molition of  any  one  of  these  parts,  as  of  all.     (St.  PL  244.) 
2°.  A  Traverse  must  not  le  too  Large  nor  on  the  other  hand  too 
Narrow. 
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As  a  traverse  must  not  be  taken  on  an  immaterial  allega- 
gation,  so  when  applied  to  a  material  averment,  it  ought  in 
general  to  take  in  no  more  and  no  less  of  that  allegation  than 
is  material.  If  it  involve  more  the  traverse  is  said  to  be  too 
large ;  if  less,  too  narrow  ;  (1  St.  PI.  244  ;  Com.  Dig.  Pleader, 
(G.  15),  (G.  16) ;  1  Saund.  268,  n  (1),  269  a,  n  (2) ) ; 
W.  C. 
1*.  A  Traverse  must  not  he  too  Large. 

A  traverse  may  be  too  large  by  involving  in  the  issue, 
quantity,  time,  place  or  other  circumstances,  which,  though 
they  form  part  of  the  allegation  traversed,  are  immaterial  to 
the  merits  of  the  cause.  We  may  note  (1),  What  is  meant 
by  the  traverse  being  too  large,  together  with  instances 
thereof ;  and  (2),  The  principle  upon  which  a  traverse  must 
not  be  too  large ; 
W.  0. 
1".  What  is  meant  by  a  Traverse  being  too  Large,  together 
with  Instances  thereof 

What  is  meant  by  a  traverse  being  too  large  has  been 
just  above  explained.  It  remains  to  state  some  instances 
thereof.  If  in  an  action  on  the  case  for  stopping  three 
lights  the  defendant  traverse  that  he  stopped  the  said  three 
lights,\X  is  bad, for  if  he  stopped  any  of  them  the  action  lies. 
(Com.  Dig.  Pleader,  (G.  15) ;  Newhall  v.  Barnard,  Yelv. 
225.)  So  in  an  action  on  a  policy  of  insurance  of  a  ship 
and  tackle,  if  the  traverse  be  of  the  loss  of  the  ship  and 
tackle,  it  is  bad  as  being  too  large,  for  it  ought  to  be  in 
the  disjunctive,  (ship  or  tackle,)  inasmuch  as  the  plaintiff  is 
entitled  to  recover  for  any  part  lost.  (Com.  Dig.  Pleader, 
(G.  15) ;  Goram  v.  Sweeting,  3  Saund.  205,  207,  &  n  (24); 
Osborne  v.  Rogers,  1  Saund.  267.) 

Again  in  Dimmett  v.  Eskridge,  6  Munf.  308,  Esk- 
ridge  brought  an  action  against  Dimmett  and  others, 
for  cutting  down  his  mill-dam.  The  defendants  pleaded, 
amongst  other  defences,  that  the  plaintiff's  dam  was  erected 
without  due  authority  of  law,  and  obstructed  a  public  road 
and  ford,  so  that  the  citizens  of  the  commonwealth  could  no 
longer  use  the  same,  as  they  were  accustomed  to  do.  To 
this  the  plaintiff  replied,  that  the  mill-dam  did  not  entirely 
obstruct  the  public  road  and  ford,  and  that  the  citizens  of  the 
commonwealth  were  not  altogether  prevented  from  using  the 
same.  This  was  held  to  be  too  wide  or  too  large  a  traverse, 
tending  as  it  did,  to  raise  an  immaterial  issue  upon  the  mere 
extent  of  the  obstruction,  whereas  any  obstruction  at  all  was 
illegal,  and  justified  the  defendant's  conduct. 

In  Moore  v.  Eoulcott,  1  Bing.  IST.  C.  (27  E.  C.  L.)  404 
an  action  was  brought  on  an  attorney's  bill.  Defendant 
pleaded  that  the  biU  was  for  work  as  an  attorney  at  law  and 
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in  equity,  and  that  the  action  had  been  commenced  within 
less  than  one  month  after  the  delivery  of  the  bill,  contrary 
to  an  English  statute,  which  requires  that  at  least  one  month 
shall  elapse  after  the  bill  is  delivered,  before  any  action 
upon  it  shall  be  instituted.  Plaintiff  replied  that  the  bill 
was  not  for  work  at  law  and  in  equity.  The  court  of  C. 
B.  held  the  traverse  to  be  too  wide,  and  therefore  bad,  be- 
cause it  would  have  raised  an  immaterial  issue  whether  the 
work  was  in  law  arid  equity  both,  whereas  the  statute  applied 
if  it  was  in  either. 

In  Stubbs  V.  Lainson  &  al,  1  Mees.  &  W.  728,  the  action 
was  against  the  sheriffs  of  London,  for  a  false  return  on  an 
execution,  under  which  the  plaintiff  averred  they  had  seized 
and  levied  {%.  e.  made)  the  money  thereout.  To  this  the  de- 
fendants pleaded  that  they  did  not  seize  the  goods  and  levy 
the  money  thereout,  in  manner  and  form  as  the  plaintiff  said. 
On  demurrer,  the  court  of  exchequer  held  the  traverse  too 
wide ;  it  being  immaterial  to  the  legal  merits  whether  the 
defendants  levied  the  money  or  not,  if  they  Seized  the  goods. 
See  also  Bradley  v.  Bardsley,  14  Mees.  &  W.  873 ;  Smith 
V.  Lovell,  10  Com.B.  (70  E.  C.  L.)  23,  24. 

Oa  the  other  hand,  however,  a  m,aterial  allegation  of  title 
or  estate  may  be  traversed,  in  general,  to  the  extent  to  which 
it  is  alleged,  though  it  need  not  have  been  alleged  to  that  ex- 
tent;  and  such  traverse  will  not  be  considered  too.  large. 
Thus,  if  A  alleges  that  he,  being  seised  in  fee,  put  his  cattle 
into  the  close  in  question,  the  defendant  may  traverse  the  seisin 
in  fee ;  though  any  estate  for  life  or  years,  at  will,  or  a 
license  from  the  owner,  would  enable  him  to  put  his  cattle 
there.  (Com.  Dig.  Pleader,  (G.  16),  (G.  10) ;  Leke's  Case, 
2  Dy.  365  a ;  Tatem  v.  Perient,  Yelv.  195  a,  &  n  (1) ;  3 
Saund.  206,  n  (22) ;  Id.  207  a,  n  (24).) 
2".  The  Principle  upon  which  a  Traverse  m,ust  not  be  too 
large. 
The  student  can  hardly  be  at  a  loss  to  see  that  the  prin- 
ciple which  forbids  too  wide  a  traverse  is  that  it  involves  in 
the  issue  what  is  immaterial.  Hence,  where  several  facts 
combine  to  constitute  one  proposition,  it  is  no  violation  of 
the  rule  to  traverse  all,  for  all  must  be  proved.  (Robinson 
V.  Ealey.  1  Burr.  316  ;  O'Bryan  v.  Saxon,  1  B.  &  Cr  (9 
E.  C.  L.)  908.) 
2*.  A  Traverse  must  not  be  too  Narrow. 

Let  us  take  notice  of,  (1),  What  is  meant  by  a  traverse  be- 
ing too  narrow,  with  instances  thereof;  and  (2),  The  princi- 
ple upon  which  a  traverse  must  not  be  too  narrow ; 
W.  C. 
1«.  What  is  meant  by  the  Traverse  being  too  Narrow,  and  in- 
stances thereof. 
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A  travei'se  is  too  narrow  when  it  fails  to  answer  fully  the 
whole  of  the  adversary's  allegation,  which  it  proposes  to  an- 
swer. Thus,  if  to  an  action  on  the  case  for  slander,  charg- 
ing the  words  to  have  been  spoken  at  S,  on  a  day  named, 
the  defendant  pleads  that  he  spoke  the  words  imputed  to 
him  at  W,  as  counsel  in  a  judicial  proceeding,  absque  hoc 
that  he  spoke  the  words  at  S,  hefore  or  after  the  day  men- 
tioned in  the  declaration,  by  which  he  excluded  the  day 
itself,  and  answered  not  to  it,  the  traverse  is  too  narrow, 
and  for  that  reason  is  bad.  (Com.  Dig.  Pleader,  (G.  16) ; 
Burkley  v.  Wood,  4  Co.  14  b.)  So  in  an  action  of  assumpsit 
to  recover  a  recompense  for  service  from  March  21,  1647,  to 
November  1, 1664,  the  defendant  pleaded  that  the  defendant 
left  the  service  on  the  31  st  December,  1658 ;  without  this  that 
the  plaintiff  served  until  November  1,  1664,  and  it  was 
held  to  be  too  narrow  a  traverse,  and  therefore  insufficient, 
because  the  plaintiff  was  entitled  to  recover  in  proportion 
to  the  time  he  served.  (Com.  Dig.  Pleader,  (G.  16) ;  Os- 
borne V.  Rogers,  1  Saund.  269  a,  &  n  (2),  268,  n  (1).) 

In  Buckenham  v.  Francis  &  als,  11  Moore,  (22  E.  C.  L.) 
40,  which  was  an  action  of  trespass  for  ireaking  open  the 
outer  doors  of  the  plaintiff's  dwelling-house,  the  defendants 
pleaded  that  they  were  sherift''s  officers,  and  that  an  execu- 
tion of  fieri  facias  upon  the  plaintiff's  goods  came  to  their 
•  hands  as  such  officers,  by  virtue  of  which  they  entered  the 
house.  The  court  of  C.  B.  held  the  plea  bad,  because  it 
did  not  answer  the  hreaMng,  and  therefore  tended  to  raise 
an  immaterial  issue  ;  and  so  far  it  well  illustrates  the  prin- 
ciple, but  as  the  plea  was  by  way  of  confession  and  avoid- 
ance, and  not  by  way  of  traverse,  the  case  cannot  properly 
be  ranked  with  instances  of  too  narrow  a  traverse.  The 
books  abound  in  similar  instances  of  like  pleas  held  bad, 
because  they  gave  only  partial  answers  to  declarations 
whilst  professing  to  answer  the  whole  of  them.  Amoqgst 
others  may  be  mentioned  Barnard  v.  Duthy,  5  Taunt,  (1 
E.  C.  L.)  27  ;  Lees  v.  Wright,  1  D.  &  Ey.  (16  E.  C.  L.) 
391;  Peploe  v.  Galliers,  4  Moore,  (16  E.  C.  L.)  163; 
Clarkson  v.  Lawson,  6  Bingh.  (19  E.  C.  L.)  266;  Clark 
V.  Logams,  2  Man.  &  Gr.  (40  E.  C.  L.)167;  Stemmers, 
V.  Tearsley,  10  Bingh.  (25  E.  C.  L.)  35;  Davis  v.  Gary 
15  Q.  B.  (69  E.  C.  L.)  418. 

An  application  of  the  doctrine  to  a  traverse,  however,  is 
afforded  by  the  cases  of  Davies  v.  Aston,  1  Man.  Gr.  & 
Scott,  (50  E.  C.  L.)  746 ;  and  Hammond  v.  Colls,  1  Man. 
Gr.  &  S.,  (50  E.  C.  L.)  916.  In  Davies  v.  Aston  the  ac- 
tion was  trover  for  the  value  of  cattle  and  goods  of  plain- 
tiff, to  wit :  beasts  of  the  plough,  implements  of  husbandry, 
looks,  hedsteads,  &c.     Defendant  by  his  plea  justified  the 
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seizure  as  for  distress,  for  rent  in  arrear.  Plaintiff  replied 
that  he  was  an  husbandinan,  and  that  the  goods  men- 
tioned in  the  court  were  beasts  of  the  plough  and  imple- 
ments of  husbandry,  there  being  then  on  the  premises  other 
available  distress.  This  replication  was  held  bad  as  being 
too  narrow,  not  traversing  the  legality  of  the  distress 
as  to  the  books  and  bedsteads,  although  it  professed  to 
answer  the  whole  plea.  Hammond  v.  Colls  was  an  ac- 
tion of  trespass  quare  clausum /regit,  for  breaking  plain- 
tiff's close.  The  plea  of  the  defendant  states  that  defen- 
dant was  his  lessee  of  the  locus  in  quo,  and  that  in  the  lease 
was,  amongst  others,  a  condition  that  lessee  should  not  as- 
sign in  any  way,  which,  notwithstanding,  lessee  had  done 
in  a  particular  manner  which  was  specified.  Plaintiff  re- 
plied, that  he  had  not  assigned  in  that  manner.  The  repli- 
cation was  held  to  be  bad,  because  it  limited  the  denial  to 
the  specific  mode  stated  in  the  plea. 

See  also  Jones  v.  Stevenson,  5  Munf.  1. 
2".  The  Principle  upon  which  a  Traverse  inust  not  he  too 
Narroojo. 

The  'principle  which  forbids  too  narrow  a  traverse  is  the 
same  as  that  which  requires  that  every  pleading  shall  really 
answer  as  mnch  of  the  adversary's  allegation  as  it  professes 
and  undertakes  to  answer,  of  which  mention  has  been  al- 
ready made.  (St.  PI.  215-'16 ;  Ante  p.  653-'4,  &c.;  Bucken- 
ham  v.  Francis  et  als,  11  Moore,  (22  E.  C.  L.)  40  ;  Clark- 
son  v.  Lawson,  6  Bingh.  (19  E.  C.  L  )  266 ;  Stammers  v. 
Yearsley,  10  Bingh.  (25  E.  C.  L.)  35;  and  other  cases 
swpra^ 

Section  iii. 

Of  Rules  which  Tend  to  Produce  Singleness  in  the  Issue. 

S^.  Rules  which  Tend  to  Produce  Singleness  in  the  Issue. 

The  following  rules  enforce  singleness  in  the  method  of 
pleading  or  allegation,  and  by  consequence  tend  tcT  produce  a 
single  issue ;  namely :  (1),  Pleadings  must  not  be  double ;  and 
(2),  It  is  not  allowable  at  common  law  both  to  plead  and  to 
demur  to  the  same  matter ; 
W.  C. 
1".  RULE  I.  Pleadings  must  not  be  Double. 

The  general  proposition  that  pleadings  must  not  be  double, 
will  lead  to  the  discussion  of  the  topics  following,  namely, 
(1),  The  nature  of  the  rule  against  duplicity;  (2),  The  object 
of  the  rule ;  (3),  When  the  rule  is  relaxed  at  common  law  ; 
(4),  Rules  touching  the  doctrine  of  duplicity ;  and  (5),  The 
modes  of  practice  whereby  the  rule  which  forbids  duplicity 
is  avoided  ; 

w.  c. 
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1*.  The  nature  of  the  Eule  against  Duplicity. 

The  rule  applies  both  to  the  declaration  and  to  the  sub- 
sequent pleadings ;  and  accordingly  we  may  regard  it,  (1), 
As  it  respects  the  declaration  ;  and  (2),  as  it  respects  the 
subsequent  pleadings ; 
W.  C. 
1'*.  The  nature  of  the  Rule  against  Duplicity  in  respect  to  the 
Declaration. 

The  rule  against  duplicity  forbids,  not  only  mere  douhle- 
ness  of  allegation  or  answer  in  pleadings,  but  that  there 
should  be  more  than  07ie  allegation  or  answer,  whether  two 
or  more.  So  far  as  the  rule  relates  to  the  declaration  it  forbids, 
the  statement  of  several  distinct  matters  in  support  of  an 
avowedly  single  demand ;  e.  g.,  several  breaches  (at  com- 
mon law)  to  one  bond  in  a  penalty  ;  for  as  one  breach  at 
common  law  entitles  the  plaintiff  to  the  wJiole  penalty,  the 
averment  of  more  than  one  would  be  assigning  several 
grounds  for  one  cause  of  action.  It  is  otherwise  in  Vir- 
ginia, under  our  statute  touching  penal  bonds  and  bonds  on 
condition.  (V  C.  18Y3,  c.  1T3,  §  16,  17  ;  Acts  1874-'5, 
p.  58,  c.  77 ;  St.  PI.  252.) 

But  it  will  be  observed,  that  by  means  of  several  counts, 
several  causes  of  action,  really  or  ostensibly  different,  may 
be  presented  in  the  same  declaration,  {Ante,  p.  365,  576 
<feseq,579  &  seq;  Pos^, p. 940, &c.);  and  of  course  each  de- 
fendant, if  there  are  several,  may  give  a  distinct  answer  to 
each  cause  of  action  or  count.  Whilst,  therefore,  the  com- 
mon law  deprecates  a  multiplicity  of  issues,  it  did  not 
■wholly  eschew  it,  nor  insist  invariably  upon  an  absolute 
singleness  of  issue. 
2^.  The  nature  of  the  Rule  against  Duplicity  in  respect  to  the 
Pleadings  Subsequent  to  the  Declaration. 

Duplicity  in  the  pleadings  subsequent  to  the  declaration 
will  of  course  as  surely  result  in  a  multiplicity  of  issues  as 
■duplicity  in  the  declaration  itself,  and  is  therefore  as  much 
"to  be  avoided.  Let  us  observe  the  application  of  the  prin- 
ciple in  respect  to,  (1),  Pleas  dilatory  ;  (2),  Pleas  in  bar; 
and  (3),  Replications  and  subsequent  pleadings  ; 
W.  C. 
1*.  In  Respect  to  Pleas  Dilatory. 

The  rule  against  duplicity  forbids  several  causes  for 
■controverting  the  jurisdiction  of  the  court,  or  for  quash- 
ing the  declaration  or  writ,  to  be  set  fortli  in  one  plea  ; 
but  several  such  pleas  may  be  filed  at  once,  it  is  supposed, 
under  our  statute,  allowing  the  defendant  to  plead  as 
many  several  matters,  whether  of  law  or  fact,  as  he  shall 
think  necessary.  (Y.  C.  1873,  c.  167,  §  24  ;  3  Th.  Co.  Lit. 
406-7.)     And  it  may  be  said  with  confidence,  under  this 
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Statute,  that  a  dilatory  plea  may  be  filed  at  the  same  time 
with  a  plea  in  bar,  always  supposing  the  dilatory  plea  to 
be  in  time.  (Jas.  Riv.  &  K.  Co.  v.  Robinson,  16  G-rat. 
440.) 

The  objection  of  duplicity  in  any  manner  of  pleading  can 
be  taken  advantage  of,  even  at  common  law,  only  by  special 
demurrer,  (CJom.  Dig.  Pleader,  (E.  2) ;  1  Chit.  PI.  565) ; 
and  therefore  in  Virginia  cannot  be  taken  advantage  of 
at  all,  except  as  to  dilatory  pleas.  (V.  C.  1873,  c.  167, 
§  32.) 

2'.  In  respect  to  a  Plea  in  Bar. 

The  plea,  says  Lord  Coke,  that  contains  duplicity  or 
multiplicity  of  distinct  matter  to  one  and  tlie  same  thing, 
whereunto  several  matters  (admitting  each  of  them  to  be 
good,)  are  required,  is  not  allowable  in  law.  (3  Th.  Co. 
Lit.  406;  Com.  Dig.  Pleader,  (E.  2);  1  Chit.  PL  564.) 
Thus,  a  release  and  807i  assault  demesne  cannot  be  con- 
tained in  one  plea  to  the  same  trespass,  as  either  would 
defeat  the  action.  But  the  defendant  may  introduce  sev- 
eral facts  into  one  plea,  if  they  be  constituent  parts  of  the 
same  entire  defence,  or  be  alleged  as  inducement  to,  or  as 
a  consequence  of  another  fact.  (1  Chit.  PI.  564 ;  Com. 
Dig.  Pleader.  (E.  2).)  The  defendant  may  also  plead 
different  pleas  to  different  parts  of  the  declaration.  (1 
Chit.  PI.  564-'5 ;  Com.  Dig.  Pleader,  (E.  1).) 

3*.  In  respect  to  a  Replication. 

A  plaintiff  may  no  more  reply  two  matters,  one  whereof 
goes  to  the  whole,  than  a  defendant  may  plead  them. 
Substantially  the  same  rule  prevails  at  iDOth  stages  at 
common  law,  although  by  statute  tlie  rule  as  to  pleas  has 
been  greatly  relaxed,  as  we  have  seen.  Duplicity  in  the 
replication  may  be  thus  exemplified :  H  brought  an  ac- 
tion of  trespass  against  C  for  breaking  and  entering  his 
stable,  cutting  a  beam  and  throwing  down  tiles  from  the 
roof;  C  justified  as  servant  to  o,  and  pleaded  that  Gwas 
seised  of  a  wall  in  fee-simple,  and  because  the  beam  was 
placed  on  G's  wall  without  his  consent,  the  defendant,  as 
his  servant,  in  order  to  remove  the  beam,  did  enter  the 
stable  and  cut  the  beam  as  near  to  the  wall  as  he  could, 
doing  as  little  damage  as  he  could,  and  thereby  the  tiles 
were  thrown  down.  The  plaintiff  replied,  traversing  that 
the  wall  was  G's,  and  then  further  pleaded  that  the  de- 
fendant of  his  own  wrong  did  throw  down  the  tiles  for  the 
cutting  of  the  beam.  The  first  traverse  being  a  complete 
answer  to  the  whole  plea,  the  second  made  the  replica- 
tion double.  (St.  PI.  254  ;  Humphreys  v.  Churchman, 
Gas.  Temp.  Hardw.  289.) 
2*.  The  Object  of  the  Rule  against  Duplicity. 
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The  object  of  the  rule  against  duplicity  in  pleading,  as  we 
have  seen,  is  to  enforce  a  single  issue  upon  a  single  subject 
of  claim  or  defence;  nor  is  the  rule  carried  farther  than  is 
necessary  to  secure  this  object.  Hence  there  may  be  intro- 
duced into  a  declaration  several  distinct  demands;  into  the 
plea  an  answer  to  each  one  of  such  demands ;  or  where  there 
are  several  defendants,  and  they  choose  to  sever  in  their 
defence,  an  answer  by  each  defendant;  and  in  the  replica- 
tion, a  reply  to  each  several  plea,  or  to  each  several  defen- 
dant, &c.  (1  Chit.  PL  259-'60;  St.  PI.  255.) 
3'^.  When  at  Common  Law,  the  Rule  against  Duplicity  is  Re- 
laxed. 

The  rule  against  duplicity  is  at  common  law  relaxed,  as  has 
just  been  intimated,  (1),  Where  the  subjects  of  demand  or  of 
defence  are  several  and  distinct ;  and  (2),  Where  there  are 
several  defendants  who  choose  to  answer  severally  ; 
W.  C. 
1*.  Relaxation  of  the  Rule  against  Duplicity,  where  the  sub- 
jects of  Demand  or  of  Defence  are  several. 

In  respect  to  the  declaration  we  may  find  an  illustration 
of  this  principle  in  an  action  of  assumpsit,  where  the  plain- 
tiff (as  set  forth  ante,  p.  581,  and  J90S^,  p.  942-3'),  alleges  va- 
rious subjects  of  indebtedness,  such  as  goods  sold,  work 
done,  money  lent,  money  paid,  &c.,  as  grounds  in  the  ag- 
gregate of  one  promise ;  and  also  in  an  action  of  covenant, 
where  plaintiff  avers  sevei'al  breaches  of  the  covenant,  and 
claims  damages  therefor ;  and  also  in  the  action  of  debt  on 
bond  with  collateral  condition,  where  the  plaintiff  is  by 
statute  (Y.  C.  18T3,  c.  173,  §  17,)  allowed  and  required  to 
assign  as  many  breaches  as  he  shall  think  fit,  for  which  a 
jury  assesses  the  damages  in  its  discretion.  (St.  PI.  255.) 
In  respect  to  a  plea,  we  find  an  illustration  of  the  excep- 
tion to  the  rule  excluding  duplicity  in  any  case  where  there 
are  several  distinct  demands.  An  answer  is  allowed  to  each 
demand.  And  also  where  there  are  several  defendants  who 
offer  separate  defences,  a  plea  may  be  put  in  by  each. 

And  in  respect  to  a  replication,  wherever  the  pleas  are 
several,  the  replication  may  be,  or  rather  must  be,  applicable 
to  each  separately.  Nay,  though  the  plea  be  single,  yet  the 
replication  may  give  as  to  one  portion  of  it  one  reply,  and  as 
to  another  portion  may  give  a  different  reply.  Thus,  if  an  ac- 
tion be  brought  for  trespasses  in  closes  A  and  B,  and  the  de- 
fendant pleads  a  single  matter  of  defence  applying  to  both 
closes,  the  plaintiff  is  at  liberty,  in  his  replication,  to  give 
one  answer  as  to  so  much  of  the  plea  as  applies  to  close  A, 
and  another  answer  as  to  so  much  of  the  plea  as  applies  to 
close  B.     (St.  PI.  255  to  258.) 

If  the  defendants  have  once  united  in  the  plea,  they  can- 
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not  afterwards  sever  at  the  rejoinder,  or  other  later  stage 
of  the  pleadina;.  (St.  PL  258;  Morrow  v.  Belcher,  4  B. 
&  Cr.  (10  E.  C.  L.)  704.) 

The  student  can  hardly  fail  to  see  that  where,  in  respect 
of  several  subjects,  or  several  defendants,  a  severance  has 
tlms  taken  place  in  the  pleading,  this  may,  of  course,  lead 
to  a  corresponding  severance  in  the  whole  subsequent  series; 
and  (as  the  ultimate  effect)  to  the  production  of  several 
issues.  And  where  there  are  several  issues,  they  may  re- 
spectively be  decided  in  favor  of  different  parties ;  and  the 
judgment  will  follow  the  same  division.  (St.  PI.  258.) 
2".  Relaxation  of  the  Kule  against  Duplicity  where  there  are 
Several  Defendants  who  choose  to  answer  severally. 

The  exposition  of  this  ease  of  relaxation  of  the  rule  has 
been  anticipated   under  the  preceding  head,  and  nothing 
more  need  be  said  in  relation  to  it. 
4*.  Rules  touching  the  Doctrine  of  Duplicity  of  Pleading. 

Such  as  above  explained  being  in  general  the  nature  of 
duplicity,  the  following  rules  or  propositions  will  tend  to  its 
further  illustration,  namely  :  (1),  A  pleading  is  double  that 
contains  several  answers,w]iatevev  be  the  class  or  quality  of 
the  answer ;  (2),  Matter  may  suffice  to  make  a  pleading 
double,  though  it  be  ill-pleaded ;  (3),  Matter  immaterial  can- 
not operate  to  make  a  pleading  double ;  (4),  No  matter  will 
operate  to  make  a  plea  double  that  is  pleaded  only  as 
necessary  inducement  to  another  allegation;  and  (5),  ISTo 
matters,  however  multifarious,  will  operate  to  make  a  plead- 
ing double  that  together  constitute  but  one  connected  pro- 
position or  entire  point ; 
W.  C. 
1''.  A  Pleading  is  Double  which  contains  Several  Answers  to 
the  Adversary  Averments,  whatever  be  the  class  or  quality 
of  the  Answer. 

Thus,  a  pleading  is  double  which  contains  several  mat- 
ters in  abatement,  or  several  matters  in  bar ;  or  which  con- 
tains one  matter  in  abatement,  and  one  in  bar ;  or  several 
matters  in  bar,  whether  l)y  way  of  traverse,  or  by  way  of 
confession  and  avoidance,  or  one  by  way  of  traverse  and 
another  by  way  of  confession  and  avoidance.  (St.  PL 
258-'9  ;  Com.  Dig.  Pleader,  (E.  2) ;  Bac.  Abr.  Pleas,  &c. 
(K.)*l,  2 ;  1  Chit.  PL  259,  491,  564,  687.) 
2".  Matter  may  suffice  to  make  a  Pleading  Double,  though 
it  ie  ill-pleaded. 

Thus,  in  an  action  of  trespass  for  an  assault  and  battery, 
if  the  defendant  pleads  that  for  a  justifiable  cause  he  gently 
laid  his  hands  on  the  plaintiff,  and  also  a  release  from  the 
plaintiff,  without  alleging  either  that  it  was  by  deed,  or 
founded  on  a  valuable  consideration,  (Lodge  v.  Dicas,  3  B. 
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&  Aid.  (5  E.  C.  L.)  611,  615  ;  Add.  Contr.  2),  the  plea  is 
double,  the  justifiable  cause  and  the  release  being  each  a 
matter  of  defence.  And  though  the  release  was  insuffi- 
ciently pleaded,  yet  as  it  was  a  matter  upon  which  a 
material  issue  might  have  been  taken,  it  sufficed  to  make 
the  plea  double.  (Com.  Dig.  Pleader,  (E.  2) ;  Bac.  Abr. 
Pleas,  &c.,  (K.)  2;  St.  PL  259.) 
3"-  Matter  immaterial  cannot  operate  to  make  a  Pleading 
Double. 

The  cases  which  are  commonly  cited  to  illustrate   this 

principle  are  Executors  of  Greenlife  v.  W ,  1  Dy.  426, 

and  Countess  of  Northumbefland's  Case,  5  Co.  98  a ;  but 
without  stating  their  import  it  will  suffice  to  desire  the 
student  to  observe  that  the  doctrine  above  stated,  that  a 
plea  may  be  rendered  double  by  matter  ill-pleaded,  but 
not  by  immaterial  matter,  quite  accords  with  the  object  of 
the  rule  against  duplicity,  as  formerly  explained.  {Ante, 
p.  934).  That  object  is  the  avoidance  of  several  issues. 
Now,  whether  a  matter  be  well  or  ill-pleaded,  yet  if  it  be 
sufficient  in  substance,  so  that  the  opposite  party  may  go 
to  issue  upon  it,  if  he  chooses  to  plead  over  without  taking 
the  formal  objection,  such  matter  tends  to  the  production 
of  a  separate  issue ;  and  is,  on  that  ground,  held  to  make 
the  pleading  double.  On  the  other  hand,  if  the  mat- 
ter be  immaterial,  no  issue  can  properly  be  taken  upon  it; 
it  does  not  tend,  therefore,  to  a  separate  issue,  nor,  conse- 
quently, fall  within  the  rnle  against  duplicity. 
4^.  No  Matter  will  Operate  to  make  a  Pleading  Double  that  is 
Pleaded  only  as  Necessary  Inducement  to  another  Allegation. 

Thus  it  may  be  pleaded  without  duplicity,  that  after  the 
cause  of  action  accrued,  the  plaintiff  (a  woman)  took  hus- 
band, and  that  tlie  husband  afterwards  released  tlie  defend- 
ant; for  though  the  coverture  is  itself  a  defence  {in  a}>at&- 
ment),  as  the  release  is  in  har,  yet  the  averment  of  the 
coverture  is  not  in  this  case  intendfed  as  a  defence,  but  is 
merely  a  necessary  introduction  to  that  of  the  release. 
(Com.  Dig.  Pleader,  (E.  2);  Bac.  Abr.  Pleas.  &c.,  (K)  2; 
St.  PI.  262 ;  Kowles  v.  Lusty,  4  Bingh.  (13  E.  C.  L.)  428.) 

This  exception  to  the  general  rule  is  prescribed  by  an 
evident  principle  of  good  sense  and  justice  ;  for  the  party 
has  a  right  to  rely  on  any  single  matter  that  he  pleases  in 
preference  to  another,  as  in  this  instance,  on  the  release  in 
preference  to  the  coverture;  but  if  a  necessary  inducement 
to  the  matter  on  which  he  relies,  when  itself  amounts  to  a 
defence,  were  held  to  make  his  pleading  double,  the  effect 
would  be  to  exclude  him  from  this  right,  and  compel  him 
to  rely  on  the  inducement  only.  Furthermore,  the  induce- 
ment not  being  stated  nor  relied  on  as  a  defence,  is  not 


.>^-^ 
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traversable,  nor  capable  of  having  an  issue  joined  upoDj 
and  the  case,  therefore,  is  not  within  the  reason  of  the  rule 
against  duplicity,  which,  it  will  be  remembered,  is  to  pre- 
vent a  multiplicity  of  issues.  (St.  PI.  262.) 
6®.  No  Matters,  however  Multifarious,  will  Operate  to  make 
a  Pleading  Double,  that  together  Constitute  hut  One  con- 
nected Proposition  or  entire  Point. 

Thus,  to  an  action  for  assault  and  imprisonment,  if  the 
defendant  plead  that  he  arrested  the  plaintiff  on  suspicion 
of  felony,  he  may  set  forth  any  number  of  circumstances 
of  suspicion,  though  each  circumstance  may  be  alone  suffi- 
cient to  justify  the  arrest,  for  all  of  them  taken  together  do 
but  amount  to  one  connected  cause  of  suspicion.  (St.  PL 
232-'3;  Vin.  Abr.  Double  Pleas,  (A.  7).) 

This  qualiiication  of  the  rule   against  duplicity  applies 
\^  not  only  to  pleadings  in  confession  and  avoidance,  but  to 

^  traverses  also,  so  that  one  may  deny   as  well  as  affirm,  in 

■^  pleading,  any  number  of  circumstances  tliat  together  form 

but  a  single  point  or  proposition.  Thus,  in  an  action  of 
trespass  for  breaking  the  plaintiff's  close,  and  depasturing 
it  with  cattle,  the  defendant  pleaded  a  right  of  common  in 
the  close  for  the  said  cattle,  being  his  own  commonable 
!>      ,  cattle,  levant  and  couchant  upon  the  premises.     The  plain- 

As^  tiff  in  his  replication  traversed  each  of  these  averments 

.-  severally,  namely :  that  the  cattle  were  the  defendant's  own 

cattle,  that  they  were  levant  and  couchant  upon  the  pre- 
mises, and  that  they  were  comrn.onable  cattle.  To  this  re- 
plication the  defendant  demurred  for  duplicity,  for  that  to 
deny  either  of  the  three  circumstances  alleged  would  have 
been  a  sufficient  answer.  The  coart,  however,  overruled 
the  demurrer,  because  the  point  of  the  defence  made  by 
the  plea  was  that  the  cattle  in  question  were  entitled  to  com- 
mon ;  and  this  point  was  single,  though  it  involved  the 
three  several  facts  that  the  cattle  were  the  defendants  own, 
that  they  were  levant  and  couchant  on  the  land,  and  that 
they  were  commonable  cattle.  It  was  held,  therefore,  that 
the  replication  traversing  these  facts,  in  effect  only  brought 
in  issue  the  single  point,  whether  the  cattle  were  entitled 
to  common,  and  was  consequently  not  open  to  the  objec- 
tion of  duplicity.  (St.  PI.  263 ;  Robinson  v.  Ealey,  1 
Burr.  319-'20.)  A  more  familiar  illustration  is  the  case  of 
Patcher  v.  Sprague,  2  Johns.  (JST.  T.)  462.  It  was  an  ac- 
tion of  trespass  for  taking  plaintiff's  goods.  Defendant 
pleaded  that  the  goods  were  seized  by  a  sheriif's  officer  un- 
der a  lawful  warrant  (setting  forth  the  proceedings),  and 
that  defendant  acted  in  aid  and  by  command  of  the  officer, 
and  it  was  held  that  as  all  the  several  matters  set  out  in 
the  plea  made  up  but  one  defence,  the  plea  was  not  double. 


:^ 
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The  most  frequent  instance  of  this  cumulative  traverse, 
as  it  may  be  called,  occurs  in  the  case  of  the  replication 
de  injuria  absque  tali  causa.  This  replication,  it  will  be 
remembered,  alleges  that  the  defendant  did  the  act  (the 
subject  of  complaint)  of  his  own  wrong,  and  '■'■without  the 
cause  alleged;^''  and  this  cause  frequently  consists  of  sev- 
eral connected  circumstances,  of -which  the  example  for- 
merly given  {A'nte,  p.  671-'2,)  may  serve  as  an  illustration. 
Another  example  is  afforded  by  the  ease  of  O'Brien  v. 
Saxon,  2  B.  &  Cr.  (9  E.  C.  L.)  908,  which  was  an  action 
on  the  case  for  maliciously  suing  out  a  commission  of 
bankruptcy  against  the  plaintiff,  to  wliich  the  defendant 
pleaded  that  the  plaintiff  was  a  trader,  and  indebted  to  him 
in  £100  and  upwards,  and  became  bankrupt,  whereupon 
the  defendant  sued  out  the  commission.  The  plaintiff  re- 
plied de  injuria  absque  tali  causa,  to  which  the  defendant 
demurred,  assigning  for  cause  that  the  plaintiff  was  at- 
tempting thereby  to  put  in  issue  three  distinct  allegations 
contained  in  the  defendant's  plea,  viz :  the  plaintiff's  trad- 
ing, his  bankruptcy,  and  the  petitioning  creditor's  debt. 
But  it  was  adjudged  that  these  facts  together  constitiited 
but  one  proposition,  viz  :  that  the  plaintiff  duly  became 
bankrupt,  and  that  the  replication  was  therefore  good.  See 
a  discussion  of  the  abstract  propriety  of  thus  allowing  these 
distinct  matters  to  be  all  put  in  issue  together,  in  Selby  v. 
Bardons,  3  B.  &  Ad.  (23  E.  C.  L.)  2,  especially  Lord  Ten- 
terden's  dissenting  opinion. 

It  must  be  remembered,  however,  that  a  restriction  ex- 
ists in  the  use  of  the  replication  de  injuria,  that  it  cannot 
be  applied  so  as  to  include  in  the  traverse  any  matter  al- 
leged on  the  other  side,  in  the  nature  of  title  or  interest, 
commandment,  authority  from  the  adverse  party,  or  matter 
of  record.  If,  therefore,  any  such  matter  be  contained  in 
the  plea,  and  the  plaintiff  wishes  to  deny  it,  such  matter 
must  be  traversed  separately  ;  or  if  he  chooses  not  to  point 
the  denial  to  this,  but  to  other  matters  in  the  plea,  these 
other  matters  must  separately  form  the  subject  of  traverse. 
In  the  former  case  the  denial  is  in  the  common  form,  in 
the  words  of  the  allegation ;  in  the  latter,  the  pleading 
may  be  with  an  admission  of  part  of  the  matter  alleged, 
and  a  traverse  de  injuria  absque  residue  causce,  thus  :  "  the 
said  plaintiff  says  that,  although  true,  it  is  that  the  said  de- 
fendant is  seised,  &c.,  for  replication,  nevertheless  in  this 
behalf  the  said  plaintiff  says,  that  the  said  defendant,  of  his 
own  wrong,  and  without  the  residue  of  the  cause  in  his  said 
plea  alleged,  broke  and  entered  the  said  close,"  &c.  (St. 
PL  265 ;  3  Chit.  PL  1204 ;  9  Wentw.  PL  327 ;  Lucas  v. 
Nockells,  2  You.  &  Jerv.  304.) 
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The  form  of  thus  pleading,  as  given  in  Chitty  &  Went- 
worth,  is  to  introduce  the  traverse  absque  residuo  causce, 
with  a  protestation,  thus :  The  plaintiff  ought  not  to  be  barred, 
because  ''protesting  that  the  said  defendant  is  not  seised, 
&c. ;  for  replication  nevertheless,"  &c.  But  it  being  now 
provided  by  statute  (V.  C.  1873,  c.  167,  §  26),  that  "  no 
party  shall  be  prejudiced  iy  omitting  a  protestation  in  any 
pleading,"  an  ad'tnission  may  be  in  some  cases  adopted  ac- 
cording to  the  form  above,  or  the  matter  may  perhaps 
better  be  passed  by  in  silence.  (St.  PL  265,  n  (q) ;  Philips' 
Case,  19  Grat.  510.) 

It  is  to  be  observed,  that  the  restriction  above  noticed, 
whereby  matter  oi  title  or  interest,  coinmand')nent,  authority 
from  the  adverse  party,  or  record,  is  required  to  be  sepa- 
rately traversed,  is  not  to  be  taken  as  applicable  merely  to 
the  use  of  the  replication  de  injuria,  but  extends,  it  seems, 
to  all  cases  of  cumulative  traverse ;  so  that  it  may  be  said 
to  be  generally  true  that  where  any  such  matter  is  alleged 
in  connection  with  other  circumstances,  it  is  not  a  cjase  in 
which  it  is  competent  to  the  other  party  to  traverse  cumu- 
latively ;  and  that  if  he  include  all  these  circumstances  in 
the  same  traverse,  his  pleading  will  be  double.  (St.  PI. 
266.) 

Lastly,  upon  this  subject  of  duplicity  of  pleading,  it  is  to 
be  noted,  that  it  is  not  an  error  of  substance,  notwithstand- 
ing it  is  so  calculated  to  embarrass  the  determination  of 
causes;  and  is,  therefore,  i\\e&VL\>]e(itovly  oi  special  demurrer . 
(1  Chit.  PI.  261 ;  1  Saund.  337  a,  &  n  (3);  Lanplough  v. 
Shortridge,  1  Salk.  219  ;  Ryley  v.  Parkhurst,  1  Wils.  219  ; 
Smith  v.^ Clench,  2  Ad.  &  El.  N.  S.  (42  E.  C.  L.)  836.) 
This  being  the  case,  it  would  appear  that  the  objection 
■cannot  be  taken  advantage  of  in  Virginia  at  all,  except 
as  to  dilatory  pleas,  (Y.  C.  1873,  c.  167,  §  32)  ;  a  re- 
sult which,  in  the  opinion  of  the  writer,  makes  still  more 
to  be  deplored  the  policy  contained  in  the  statute  just 
cited,  and  brings  our  law  witliin  the  censure  of  Lord  Ho- 
bart,  who  commends  what '  he  calls  the  moderation  of  the 
statute  of  37  Eliz.  c.  5,  in  that  "  it  does  not  utterly  reject 
form,  for  that  were  a  dishonor  to  the  law,  and  to  make  it 
in  effect  no  art ;  but  it  requires  only  that  it  he  discovered 
{i.  e.  the  objection  be  disclosed),  and  not  used  as  a  secret 
snare  to  entrap."     (Heard  v.  Baskerville,  Hob.  232  a.) 

Having  thus  set  forth  the  rule  against  duplicity  of  plead- 
ing, together  with  its  meaning,  object,  extent  and  applica- 
tion, we  are  next  to  advert  to  certain  modes  of  practice 
whereby  the  effect  of  the  rule  is  materially  qualified,  namely, 
the  use  of  several  counts,  and  the  allowance  of  several 
pleas. 
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5''.  Certain  Modes  of  Practice  whereby  the  Rule  against  Du- 
plicity is  evaded. 

The  modes  of  practice  whereby  the  rule  against  duplicity 
is  evaded  are,  (1),  By  several  counts  in  the  declaration ;  and 
(2),  By  several  pleas,  or  answers  to  the  declaration ; 
W.  C. 
1".  By  Several  Counts  in  the  Declaration. 

Let  us  advert  to  the  use  of  several  counts,  (1),  Where 
there  are  several  causes  of  action  actually  distinct ;  and  (2), 
Where  one  cause  of  action  is  stated  in  different  aspects; 
W.  C.  , 

1'.  Where  there  are  Several  Causes  of  Action  actually  Dis- 
tinct. 

Where  a  plaintiff  has  several  distinct  causes  of  action, 
he  was  always  allowed  to  pursue  them  cumulatively  in 
the  same  suit^  subject  to  certain  rnles  which  the  law  pre- 
scribes as  to  joining  such  demands  only  as  are  of  similar 
quality  or  character,  and  as  to  whicli  the  same  judgment 
is  to  be  given.  (St.  PL  267 ;  Bac.  Abr.  Actions,  (C).) 
Thus  he  may  join  a  claim  of  debt  on  bond,  with  a  claim 
of  debt  on  simple  contract,  and  also  on  a  judgment,  and 
pursue  his  remedy  for  all  three  by  the  same  action  of 
debt.  So  if  several  distinct  trespasses  have  been  com- 
mitted, these  may  all  form  the  subject  of  one  declaration 
in  trespass ;  Init  on  the  other  hand,  a  plaintiff  cannot  join 
in  the  same  suit  a  claim  of  debt  on  a  bond,  and  a  com- 
plaint of  trespass,  these  being  dissimilar  in  kind.  Such 
different  claims  or  complaints,  when  capable  of  being 
joined,  constitute  different  parts  or  sections  of  the  decla- 
ration, and  are  known  in  pleading  by  the  description  of 
several  counts. 

An  example  or  two  will  give  the  reader  an  exact  idea 
of  the  nature  of  several  counts,  if  indeed  he  has  not 
already  derived  it  from  former  references  to  the  subject. 
■{Ante,  p.  365  &  seq,  576  &  seq,  579  &  seq.) 

If  we  suppose  that  tlie  plaintiff  has  to  complain  of 
several  assaults,  he  may  thus  frame  his  declaration  : 

Dbolaeation  in  Trespass, 

For  Assault  and  Battery. 
Title  of  Court.  Circuit  Court  of  A.  County,  to  wit ; 
Rules.  Rules, 


Queritur.  C.  C.  complains  of  D.  D.  of  a  plea  of  trespass,  for  this,  to-wit  r 

Statement  of    that  the  said  defendant  heretofore,  to-wit,  on    the  day  of 

Cause  cf         ,  in  the  year  of  our  Lord,  with  force  and  arms,  made  an 

Actvm.  assault  upon  the  said  plaintiff,  and  beat,  wounded,  and  ill-treated 

\st  Count.  him,  so  that  his  life  was  despaired  of. 
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2nd  Count. 


■Conclusion. 


And  also  for  this,  that  heretofore,  to-wit :  on  the  day  and  year 
aforesaid,  the  said  defendant  made  another  assault  upon  the  said 
plaintiff,  and  again  beat,  wounded,  and  iU-treated  him,  so  that  his 
life  was  despaired  of,  and  other  wrongs  to  him  then  and  there  did, 
against  the  peace  of  the  Commonwealth,  and  to  the  damage  of  the 
said  plaintiff  of  $ ;  and  therefore  he  brings  his  suite. 


So  if  the  plaintiff  has  a  claim  against  the  defendant  for 
a  debt  due  by  bond,  and  another  due  by  promissory  note, 
he  may  put  them  both  into  one  declaration,  thus: 


Title  of  Court, 
and  Rules. 
Queritur. 


Statement  of 
KJmtse  of 
Action. 
Xat  Count 
Bond. 


2nd  Count, 
rom.  Mote, 


Breach. 


Conclusion. 


Deolakation  in  Debt, 
On  Bond,  and  on  Promissory  Note. 
Circuit  Court  of  A.  county,  to-wit : 
Biules,  

C.  C.  complains  of  D.  D.  of  a  plea  that  he  render  under  unto  him 

dollars  [aggregate  of  amount  claimed  in  botTtt  counts']  which  to 

him  he  owes,  and^from  him  unjustly  detains ;  for  this,  to-wit,  that 

heretofore,  to  wit :  on  the day  of ,  in  the  year  of  our  Lord, 

,the  said  defendant,  by  his  certain  writing  obligatory, sealed  with 

his  seal,  and  to  the  court  now  here  shown,  the  date  whereof  is  the  day 
and  year  aforesaid,  acknowledged  himself  to  be  bound  to  the  said 

plaintiff  in  the  sum  of  dollars,  parcel  of  the  said  sum  of 

dollars  above  demanded,  to  be  paid  to  the  said  plaintiff  when  the 
said  defendant  should  be  thereunto  afterwards  requested  [or  acamd- 
ing  to  tJie  terms  of  the  iond.~\ 

And  for  this  also,  that  heretofore,  to-wit,  on  the day  of , 

in  the  year  of  our  Lord ,  the  said  defendant  made  his  certain 

note  in  writing,  commonly  called  a  promissory  note,  signed  by  him, 

by  which  he  promised  to  pay  to  the  said  plaintiff  the  sum  of 

dollars  another  part,  and  the  residue  of  the  said  sum  of dollars, 

first  above  demanded,  whenever  the  said  defendant  should  be  there- 
unto afterwards  requested,  [or,  according  to  the  term^  of  the  note.] 

And  the  said  plaintiff  says,  that  although  the  said  defendant  has 
been  often  requested,  he  has  not,  as  yet,  paid  to  the  said  plaintiff 
either  of  the  said  sums  of  money  above  demanded,  or  any  part  of 
either,  but  the  same  to  pay  has  hitherto  wholly  refused,  and  still 

does  refuse,  to  the  damage  of  the  said  plaintiff  of  dollars  ; 

and,  therefore,  he  brings  his  suite. 


Single  Cause 


of  Action  is  stated   in   Different 


'.  Where  a 
Aspects. 

It  will  be  remembered,  that  we  formerly  saw  that  seve- 
eral  distinct  causes  of  action  do  not  always  form  the  sub- 
ject of  several  counts,  {Ante,  pp.  576  &  seq.,  579  &  seq.); 
but  that  the  counts  are  often  only  different  phases  of  the 
same  case,  being  resorted  to  with  a  view  to  avoid  the  dan- 
ger of  a  variance  in  the  proof,  when  some  doubt  exists  as 
to  how  the  evidence  will  turn  out  at  the  trial.  Thus,  if 
suit  is  to  be  brought  on  such  a  writing  as  the  following : 
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$1,000. 

On  demand,  I  promise  to  pay  to  0.  C,  one  thousand  dollars. 
Witness  my  hand,  &c.  D.  D.      ^bal!)  ; 

an  inexperienced  practioner  might  hesitate  to  pronounce 
whether  it  was  a  iond  or  a  promissory  note,  and  then  he 
would  avoid  all  risk  of  mistake  by  having  two  counts  in 
the  declaration,  in  one  of  which  it  should  be  treated  as  a 
sealed,  and  in  the  other  as  an  unsealed  instrument. 

A  conspicuous  instance  of  the  use  of  several  counts  oc- 
curs, or  within  the  memory  of  the  writer,  was  wont  to  occur 
in  actions  of  assumpsit  and  of  debt  (when  there  was  no 
specialty),  and  especially  where  the  object  of  the  action  was 
to  recover  on  a  general  account,  say  for  goods  sold,  work 
done,  or  services  rendered,  money  advanced,  &c.  In  such 
cases„no  less  than  seven  counts  were  often  employed,  which, 
because  they  were  of  frequent  occurrence,  are  called  com- 
mon counts,  namely: 
(1),  The  count  of  indebitatus  assumpsit  (or  in  debt,  the 
indebitatus  count.) 

This  count  sets  out  that,  before  the  bringing  of  the  action, 
and  at  that  time,the  defendant  was  indebted  to  the  plaintiff  in  a 
named  sum,  for  some  specified  transaction,  as  goods  sold  and 
delivered,  work  done,  or  services  rendered,  &c.,  and  that, 
being  so  indebted,  he  undertook  and  promised  (or  in  debt 
simply  averring  the  indebtedness  as  above,  or  if  anything 
like  a  promise  is  stated,  using  the  word  agreed  instead  of 
the  word  xindertooh,  &c.,  1  Chit.  PI.  394)  in  consideration 
thereof  to  pay,  &c.  i^Ante,  p.  579.) 
(2),  The  count  of  quantum  valebant. 
This  is  appropriate  only  for  goods  sold  and  delivered. 
It  sets  out  that  plaintiff  had  sold  defendant  certain  goods, 
and  delivered  them,  for  which  defendant  promised  to  pay 
as  much  as  they  were  reasonably  worth ;  and  that  they  were 
reasonably  worth  a  sum  named,  of  which  defendant  was 
notified.     {Ante,  p.  580.) 

(3),  The  quantum  meruit  count. 

This  is  appropriate  only  where  the  demand  is  for  work 
done,  or  services  rendered. 

It  sets  out  that  plaintiff  had  done  certain  -work,  or  ren- 
dered certain  services  to  the  defendant  at  his  request,  for 
which  defendant  promised  to  pay  as  much  as  the  plaintiff 
reasonably  deserved  to  have  therefor,  and  that  he  reasonably 
deserved  to  have  therefor  a  named  sum,  of  which  defendant 
was  notified.  {Ante,  p.  580.) 
.  (4),  The  count  of  indebitatus  assumpsit  (or  in  debt,  in- 
debitatus count,)  for  money  lent  and  advanced. 

This  count  differs  from  the  first  only  in  the  subject-mat- 
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ter  of  indebtedness ; — there  it  was  goods  sold,  or  work  done, 
&c. ; — here  it  is  money,  and  money  lent  and  advanced  by 
plaintiff  to  defendant.     {Ante,  p.  580.) 

(5),  The  count  of  indehitatus,  &c.,  for  money  paid,  laid 
out  and  expended. 

This  count  diflfers  from  the  preceding  only  in  alleging  the 
cause  of  indebtedness  to  be  mxmey  paid,  laid  out  and  ex- 
pended by  the  plaintiff  for  the  defendant,  and  at  his  request. 
{Ante,  p."  580.) 

(6),  The  count  of  indebitatus,  &c.,  for  maney  had  and  re- 
ceived. 

This  is  of  a  similar  character  to  the  two  next  preceding, 
only  alleging  the  indebtedness  to  arise  out  of  money  had 
and,  7'eceived  by  defendant  to  the  use  of  the  plaintiff.  {Ante, 
p.  580.) 

(7),  The  count  of  account  stated. 

This  count  sets  out  that  the  plaintiff  and  defendant  ac- 
counted together  oi  and  concerning  various  sums  of  money 
before  that  time  due  and  owing  by  the  defendant  to  the 
plaintiff;  and  that  upon  such  accounting,  the  defendant  fell 
into  arrears  with  the  plaintiff  a  sum  named;  and  in  conside- 
ration thereof  promised  to  pay,  or  in  debt,  averring  that 
thereby  an  action  hath  accrued  to  the  plaintiff  to  demand 
the  same.     (2  Chit.  PI.  387 ;  Ante,  p.  580-'81.) 

The  ith,  5th  and  6th  counts,  of  which  the  substance  is 
stated  above,  are  known  as  "  the  money  counts,^''  and  can  only 
be  employed  wliere  there  is  that  in  the  transaction  to  which 
they  may  be  fitly  applied  according  to  their  terms.  Thus, 
if  the  transaction  had  no  connection  with  money  lent,  or 
paid,  or  had  and  received,  the  money  counts  are  not  rele- 
vant, and  may  be  omitted.  And  so,  when  it  was  customary 
to  use  the  quantum  meruit  and  the  quantum  valebant  counts, 
they  seldom  occurred  in  the  same  declaration,  the  quantum 
meruit  being  applicable  to  work  and  labor,  and  the  quantum 
valebant  to  goods  sold. 

However,  it  is  conceivable  that  one  count  might  embrace 
both  goods  sold  and  work  done,  as  where  a  merchant  had 
also  a  blacksmith's  or  carpenter's  or  tailor's  shop,  and  ren- 
dering accounts  to  his  customers,  included  the  shop  and 
store  accounts  in  one  statement. 

In  process  of  time  it  was  perceived  that  the  motive  which 
led  to  the  use  of  the  quantum  meruit  and  quantum  valebant 
counts,  namely,  that  in  the  indebitatus  count  it  was  requisite 
to  prove  the  precise  amount  of  indebtedness  alleged,  neither 
less  nor  more,  was  fallacious  ;  and  then  the  quantum  meruit 
and  quantum  valebant  counts  were  generally  abandoned;  and 
thus  the  number  of  counts  usually  inserted  in  a  declara- 


944r  VINDICATING,  ETC.,  EIGHTS  VIOLATED.  [bOOK  IV. 

tion,  in  such  a  case  as  is  supposed,  were  the  five  following, 
namely : 

1,  Indebitatus  count  ybr  goods  sold,  &c.; 

2,  Indebitatus  count  for  money  lent ; 

3,  Indebitatus  count  for  money  paid  ; 

4,  Indebitatus  count  for  m,oney  had  and  r'xeived  ; 

5,  Indebitatus  count  of  account  stated. 

And  these  are  all  mentioned  by  Mr.  Stephen  in  the  earlier 
editions  of  his  work,  and  are  re-produced  in  Mr.  Tyler's  edi- 
tion, p.  256,  ante,  p.  581. 

The  next  step  was  to  observe  that  the  money  counts  were 
only  indebitatus  counts,  with  a  difference  in  the  subjectr^nat- 
ter  of  the-  indebtedness,  it  being  money  in  the  latter,  instead 
of  goods  sold  and  work  done,  as  it  was  in  the  ordinary  in- 
debitatus count;  and  that  being  so,  that  all  the  subjects  might 
be  very  well  embraced  in  one  count,  which  should  set  forth 
as  many  of  such  causes  as  exist,  goods  sold,  work  done,  or  ser- 
vices rendered,  money  lent,  &c.,  money  paid,  &c.,  and  money 
had  and  received,  and  then  aver  a  promise,  in  consideration 
thereof,  to  pay  the  whole.  Thus,  as  but  one  promise  (which 
is  the  gist  of  the  action^  is  alleged,  the  rule  against  duplicity 
is  not  violated,  while  all  the  elements  of  indebtedness  are 
introduced. 

Thus,  the  three  '■'■money  counts^''  being  merged  in  the  in- 
debitatus count,  the  five  were  finally  reduced  to  tioo,  which 
are  now  customarily  employed,  namely,  the  indebitatus 
count,  and  the  count  of  account  stated.     {Ante  p.  £81.) 

The  count  of  account  stated  is  frequently  so  useful  that 
wherever  it  is  supposed  that  evidence  can  be  given  of  a  set- 
tlement of  accounts  had  between  the  parties  it  is  prudent  to 
insert  it.  Thus,  a  statute  provides,  as  we  have  seen,  that 
"  in  every  action  of  assumpsit  the  plaintiff  shall  file  with  his 
declaration  an  account,  stating  distinctly  the  several  items  of 
his  claim,  unless  it  be  plainly  described  in  the  declaration." 
(V.  C.  1873,  c.  167,  §  13) ;  and  notwithstanding  the  Kberal 
construction  adopted  by  the  courts  that  this  requirement  is 
satisfied  where  the  account  filed  describes  the  items  merely 
as  contained  in  a  bill  previously  rendered;  (Moore  v.  Maurb, 
4  Eand.  488  ;  Robinson  v.  Burks,  12  Leigh,  378  ;  Fitch  v. 
Leitch,  11  Leigh;  471.;  4  E,ob.  Pr.  893,)  it  is  yet  some- 
times inconvenient  or  expensive  to  file  a  bill  of  particu- 
lars, extending  possibly  through  many  folios  of  a  merchant's 
ledger.  If  in  such  a  case,  there  be  a  count  of  account  stated, 
as  the  gist  of  the  demand  set  out  in  that,  is  the  settlement 
between  the  parties,  the  ascertainment  of  the  balance  and 
the  plaintiff's  promise  to  pay  it,  all  of  which  are  "■plainly 
described  in  the  declaration,^^  it  is  believed  that  no  bill  of 
particulars  is  necessary,  if  the  evidence  is  adapted  to  prove 
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that  count.     (Fitch  v.  Leiteh,  11  Leigh,  471 ;  but  see  4 
Eob.  Pr.  893.) 

Before  passing  away  from  the  doctrine  touching  a  WZ  of 
particulars,  (for  so  it  is  usual  to  designate  this  account  of 
items,)  the  student's  attention  should  be  directed  to  the  fact 
t,hat  the  statute  applies  in  terms  only  to  the  action  of  as- 
sumpsit ;  and  an  interesting  question  presents  itself  whether 
the  equity  of  the  provision  extends  to  an  action  of  debt 
which  might  have  been  brought  for  the  same  cause?  It 
is  believed  the  statute  applies,  according  to  its  terms,  to  the 
action  of  assumpsit  alone.  However,  it  is  so  essential  that 
a  defendant  should  be  informed  of  what  he  is  charged  with, 
that  it  has  long  been  the  practice  in  England,  whensoever 
the  declaration  is  conceived  in  terms  so  general  as  not  fully 
to  apprise  the  opposite  party  of  the  demand  which  on  the 
trial  will  be  set  up  against  him,  to  permit  the  latter  to  call 
upon  his  adversary  for  a  more  detailed  and  particular  state- 
ment. (Le  Breton  v.  Braham,  3  Burr.  1389;  Lovelook  v. 
Cheveley,  1  Holt.  (3  E.  C.  L.)  552 ;  Kitchen  v.  Blenchard, 
1  Bos.  &  Pul.  378 ;  Wade  v.  Beesley,  4  Esp.  7 ;  Webster 
V.  Jones,  7  Dowl.  &  Ry.  (16  E.  C.  L.)  774 ;  4  Rob.  Pract. 
886  &  seq.)  And  the  revisers  introduced  into  the  Code  of 
1849  a  prudent  provision,  which  seems  to  have  been  gen- 
erally overlooked,  and  which  yet  might  often  be  made  very 
useful,  not  only  in  the  case  under  consideration  but  in  others 
also.  It  is  the  provision  that  "z?z  any  action  or  motion 
the  court  may  order  a  statement  to  be  filed  of  the  particu- 
lars of  the  claim,  or  of  the  ground  of  defence;  and  if  a  party 
fail  to  comply  with  such  order,  may,  when  the  case  is  tried 
or  heard,  exclude  evidence  of  any  matter  not  described  in 
the  notice,  declaration,  or  other  pleading  of  such  party  so 
plainly  as  to  give  the  adverse  party  notice  of  its  character." 
(V.  C.  1873,  c.  172,  §  49.) 

If  the  cause  of  action  is  such  as  cannot  be  fitly  set  forth 
in  the  terms  of  these  common  counts,  resort  must  be  had, 
as  we  have  seen,  to  special  ones  adapted  to  the  nature  of 
the  case,  of  which  Mr.  Ohitty's  great  work  on  pleading 
affords  copious  illustrations.  (2  Chit.  PL  116  to  383.) 
Thus,  the  common  counts  are  plainly  not  suitable  to  promis- 
sory notes,  bills  of  exchange,  warranties  of  title  or  quality 
of  chattels  sold,  not  accepting  goods  sold,  &c.,  for  which, 
as  well  as  in  a  multitude  of  other  cases,  special  forms  of  de- 
claring must  be  used.  See  1  Chit.  PI.  316  to  372 ;  Ante 
p.  575  &c.  , 

The  joinder  of  several  distinct  causes  of  action  in  one 
declaration  (in  separate  counts  of  course),  sometimes  pre- 
sents a  practical  diflBculty.     The  pleader  may  be  occasionally 
at  some  loss  to  determine  when  the  joinder  may  be  made. 
Vol.  rv.— 60 
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The  best  general  rule  seems  to  be  that  which  has  been  al- 
ready stated,  (Ante  p.  365)  namely,  that  wherever  the 
causes  of  action  are  of  the  same  nature,  and  the  same  Judg- 
ment is  to  be  given  in  all,  they  mkylbe  joined  in  one  decla- 
ration, though  the  pleas  he  different,  as  in  ease  of  a  bond, 
promissory  note,  open  account  and  judgment,  all  of  which 
may  be  joined  in  different  counts  of  one  declaration  ;  whilst 
on  the  other  hand,  a  count  against  a  party  in  his  own  right 
cannot  be  joined  with  one  against  him  as  executor  or  admin- 
istrator, because,  although  the  demands  may  be  of  the  same 
nature,  the  same  Judgment  cannot  be  given ;  for  against  the 
party  in  his  own  right  the  judgment  is  de  bonis  propriis, 
whilst  against  him  in  his  representative  character,  it  is  de 
bonis  testatoris,  &c.     (1  Chit.  PI.  229.) 

In  actions  ex-contractu,  the  plaintiff  may  join  as  many  dif- 
ferent counts  as  he  has  causes  of  action  of  the  same  nature, 
provided  only  the  Judgment  will  be  the  same.  Hence,  as 
we  have  seen,  not  only  may  debt  on  bond  be  joined  with 
debt  on  simple  contract,  but  it  may  be  joined  with  debt  on 
Judgment.  (Union  Cot.  Fact.  v.  Lobdell,  13  Johns.  (N.  Y.) 
462 ;  See  2  Saund.  117  f,  note ;  Kinnaird  v.  Jones,  9  Grat. 
183.) 

So  in  actions  ex-delicto,  several  distinct  trespasses  may  be 
joined  in  one  declaration,  always  supposing  that  the  Judg- 
ment is  to  he  the  same.  And  several  causes  of  action  in  case 
may  be  joined  with  counts  in  trover.  Thus,  case  against  a 
common  carrier  for  losing  goods  committed  to  him  as  such, 
or  against  a  bailee  for  immoderately  riding  a  horse,  may  be 
joined  with  trover      (1  Chit.  PI.  230.) 

But  it  is  always  improper  to  join  any  tort,  considered  as 
such,  with  contract.     (Creel  v.  Brown,  1  Eob.  266.) 

Where  there  are  several  counts  in  a  declaration,  and  one 
or  more  be  good,  although  the  rest  be  faulty,  we  have  seen 
{Ante  p.  895),  that  the  demurrer  ought  to  be,  not  to  the 
whole  declaration,  but  to  the  count  or  counts  supposed  to 
be  defective.  This  is  upon  the  principle  that  a  demurrer 
raises  the  question  whether  or  no  there  be  matter  in  the  de- 
claration sufficient  to  maintain  the  action.  If,  therefore, 
there  be  several  counts,  and  any  one  be  good,  it  follows  that 
there  is  matter  enough  to  maintain  the  action,  and  so  a  de- 
murrer to  the  whole  declaration  must  be  overruled.  And  it 
will  be  remembered  that  the  same  rule,  founded  on  the 
same  principle,  applies  wherever  any  integral  part  of  the 
declaration  is  sufficiently  set  forth,  although  there  may  be 
other  integral  parts  defectively  stated  ;  as  for  example,  seve- 
ral breaches  of  condition  or  of  covenant,  any  one  of  which 
is  well  assigned,  or  several  matters  of  distinct  demand,  any 
one  of  which  is  well  claimed.     (Roe  v.  Crutchfield,  1  H.  & 
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M.  361 ;  Martin  v.  Sturm,  5  Eand.  693 ;  Power  v.  Ivie, 
7  Leigh,  147 ;  HoUingsworth  v.  Milton,  8  Leigh,  50 ; 
Henderson  v.  Stringer,  6  Grat.  130;  Wright  v.  Michie, 
Id.  354;  Smith  v.  Lloyd,  16  Grat.  295.) 

It  should  be  remarked,  that  with  us  the  defendant  is 
allowed,  instead  of  demurring,  to  ask  the  court  at  the 
trial  to  disregard  the  faulty  count.  And  even  if  entire 
damages  be  given,  yet  if  any  one  count  be  good,  the  ver- 
dict shall  stand.     (V.  C.  1873,  c.  173,  §  12.) 

If  indeed  the  objection  be  that  there  is  a  misjoinder  of 
actions  or  counts,  a  demurrer  to  the  whole  declaration  is 
proper,  the  objection  being  not  more  to  one  count  than 
another.     (Henderson  v.  Stringer,  6  Grat.  134.) 

Finally  upon  this  topic,  let  it  be  observed,  (what  should 
have  been  mentioned  before),  that  sincq  the  Code  of  1849 
declares  that  "  in  any  case  in  which  an  action  of  trespass 
will  lie,  there  may  be  maintained  an  action  of  trespass  on 
the  case,"  (V.  C.  1873,  c.  145,  §  6,)  counts  in  trespass  may 
be  joined  to  counts  in  case,  in  an  action  on  the  case.  (Par- 
sons V.  Harper,  16  Grat.  64.) 
2".  The  Mode  of  Evading  the  Rule  against  Duplicity  hy 
Several  Pleas. 

We  have  already  seen  i^Aiite,  p.  934,)  that  the  rule 
against  duplicity  has  never  been  understood  to  prevent 
several  defendants  from  severing  in  their  defence,  and  filing 
several  pleas  ;  nor  to  prevent  a  defendant  from  giving  dis- 
tinct answers  to  diiferent  claims  or  complaints  on  the  part 
of  the  plaintiff.  The  objection  at  common  law  was  to 
allow  a  defendant  to  give  several  distinct  answers  to  the 
same  claim  or  complaint.  Let  us  take  notice  then  of,  (1), 
Several  pleas  by  each  of  several  defendants,  or  in  answer 
to  distinct  demands  in  the  declaration  ;  and  (2),  Several 
pleas  in  answer  to  a  single  demand ; 
W.  C. 
1*.  Several  Pleas  by  each  of  Several  Defendants,  or  in  an- 
swer to  Distinct  Demands  in  the  Declaration. 

Where  there  are  several  defendants,  each  may  plead  a 
several  plea ;  and  where  there  are  distinct  demands  set  up 
in  the  declaration,  the  defendant  may  at  common  law 
plead  a  separate  plea  to  each.  Thus,  in  an  action  of  debt 
against  two  persons,  one  may  plead  non  est  factum,  and 
the  other  payment  ;  and  in  an  action  of  trespass  for  two 
assaults,  (in  diflferent  counts,  as  we  have  seen),  the  defen- 
dant may  plead  as  to  the  first  count,  not  guilty ;  and  as  to 
the  second,  the  statute  of  limitations,  namely,  that  the 
cause  of  action  did  not  accrue  within  one  year  before  the 
beginning  of  the  suit,  as  in  the  following  example  : 
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Pleas, 

In  Trespass  for  Assault  amd  Battery. 

And  the  said  defendant,  by  Ms  attorney,  comes  and  says,  that 

First  plea  to      as  to  the  first  count  of  the  said  declaration,  he  is  not  guilty  of  the 

first  count,         said  trespass  therein  mentioned,  or  any  part  thereof,  in  manner  and 

Not  guilty.         form  as  the  said  plaintiff  hath  aboTC  thereof  complained.     And  of 

this  the  said  defendant  puts  himself  upon  the  country. 
Second  plea  to       And  as  to  the  second  count  of  the  said  declaration,  the  said  def  en- 
second  count,     dant  says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his 
Stat,  limi'tions  action  aforesaid  thereof  against  him,  because  he  says  that  the  said 
supposed  cause  of  action  in  the  said  second  count  mentioned,  did  not 
accrue  to  the  said  plaintiff  within  one  year  next  before  the  com- 
mencement of  this  suit.     And  this  the  said  defendant  is  ready  to 
verify.     Wherefore  he  prays  judgment,  if  the  said  plaintiff,  as  to 
the  said  second  count  of  the  said  declaration,  ought  to  have  or 
maintain  his  action  aforesaid  thereof  against  him.     See  2  Saund. 
63  c,  n  (1);  Roberts  v.  Read,  16  East.  215;  Dyster  v.  Battye,  3 
B.  &  Aid.  (5  E.  C.  L.)  448. 

Nor  is  the  defendant,  in  pleading  different  pleas  to  dif- 
ferent parts  of  the  declaration,  confined  to  pleas  of  the 
same  kind.  Thus,  he  may  plead  in  abatement  to  one  part, 
and  in  in  bar  to  another.  (St.  PL  270-'7l ;  3  Saund. 
209  e,  n  (1).) 
2'.  Several  Pleas  in  answer  to  a  Single  Demand. 

It  may  happen  that  the  defendant  may  have  se%''eral 
distinct  answers  to  give  to  the  same  claim  or  complaint. 
Thus,  to  an  action  of  trespass  for  an  assault  and  battery, 
he  may  have  ground  to  deny  the  trespass,  and  also  to  al- 
lege that  it  did  not  accrue  within  one  year,  the  period 
within  which  the  action  is  limited  by  the  statute  of  limi- 
tations. But  at  common  law,  it  was  not  competent  to  him 
to  plead  these  several  answers,  because  that  would  have 
infringed  the  rule  against  duplicity.  The  defendant, 
therefore,  was  obliged  to  elect  between  his  different  de- 
fences, where  he  had  several,  and  to  rely  on  that  which, 
in  point  of  law  or  fact,  he  might  deem  most  impregnable. 
But  as  a  mistake  in  that  selection  might  occasion  the  loss 
of  the  cause,  contrary  to  its  real  merits,  this  restriction 
against  the  use  of  several  pleas  to  the  same  matter,  after 
being  for  ages  observed  in  its  original  severity,  was  at 
length  deemed  so  adverse  to  the  principles  of  justice  as 
to  warrant  the  alternative  of  perplexing  the  jury  with  a 
multiplicity  of  issues,  and  was  accordingly  relaxed  by  the 
statute  4  Anne,  c.  16.  That  statute  enacts  that  "  it  shall 
be  lawful  for  any  defendant  or  tenant  in  any  action  or 
suit,  or  for  any  plaintiff"  in  replevin,  in  any  court  of  record 
(the  plaintiff  in  replevin  being  virtually  the  defendant  in 
the  suit),  with  leave  of  the  court,  to  plead  as  many  several 
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matters  thereto  as  he  shall  think  necessary  for  his  de- 
fence." 

Under  this  act  the  course  is  for  the  defendant,  if  he 
wishes  to  plead  several  matters  to  the  same  subject  of  de- 
mand or  complaint,  to  apply  previously  for  a  rule  of  court 
permitting  him  to  do  so,  and  upon  this,  a  rule  is  accord- 
ingly dravra  np  for  that  purpose. 

The  form  of  pleading  several  pleas  under  this  statute, 
(and  the  same  form  is  employed  under  the  corresponding 
statute  in  Virginia,  notwithstanding  our  statute,  unlike 
that  of  4  Anne,  requires  no  leave  of  court,)  is  exemplified 
as  follows : 

Pleas, 
In  Trespass  for  Assault  and  Battery. 
First  plea,  And  tlie  said  defendant,  by  his  attorney,  comes  and  says,  that  he 

Not  guilty.        is  not  guilty  of  the  said  trespass  above  laid  to  his  charge,  or  any 
part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above 
thereof  complained. 
Second  plea.  And  for  a  further  plea  in  this  behalf,  the  said  defendant  says, 

Stat,  lim'tions.  that  the  said  supposed  cause  of  action  in  the  said  declaration  men- 
tioned, did  not  accrae  within  one  year  before  the  commencement  of 
this  suit.     And  this  the  said  defendant  is  ready  to  verify. 

See  2  Saund.  63  c.  n  (1) ;  Roberts  v.  Eead,  16  East.  215 ;  Dyster 
V.  Battye,  3  B.  <fe  Aid.  (5  E.  C.  L.)  448. 

The  corresponding  statute  in  Virginia  is  still  more  lib- 
eral to  the  defendant.  (V.  C.  1873,  c.  167,  §  24.)  It 
allows  him  to  ^^ plead  as  many  several  matters,  whether  of 
law  or  fact,  as  he  shall  think  necessary."  No  leave  of 
com't  is  required,  and  the  matters  of  defence  may  be  at 
once  of  law,  (by  way  of  demurrer),  and  of  fact,  (by  way 
of  plea.) 

It  may  not,  perhaps,  be  necessary,  strictly  speaking,  to 
put  in  the  pleas  at  the  same  time,  but  it  is  usual  and  pru- 
dent so  to  do;  and  indeed, it  can  hardly  be  supposed  that 
the  legislature  designed  to  divest  the  courts  of  all  control 
over  tlie  time  of  filing  defences,  so  that  a  defendant,  at 
ever  so  advanced  a  period  of  the  action,  may,  by  tiling  a 
new  plea,  oblige  the  plaintiff  to  continue  the  cause.  (1 
Rob.  Fr.  (1st  ed.)  231 ;  Jas.  Riv.  &  Ka.  Co.  v.  Robinson, 
16  Grat.  440.)  Nor  does  there  seem  to  be  any  sufficient 
reason  to  forbid  a  defendant  to  plead  at  the  same  time,  in 
abatement  and  in  bar  of  the  action,  supposing  the  former 
plea  to  be  tiled  in  time.  (Jas.'  Riv.  &  Ka.  Co.  v.  Rob- 
inson, 16  Grat.  438.) 

When  several  pleas  are  pleaded,  either  to  different 
matters,  as  at  p.  948,  or  by  virtue  of  the  statute,  to  the 
same  matter,  as  in  the  last  example,  p.  949,  the  plaintiff 
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may,  according  to  the  nature  of  his  case,  either  demur 
to  the  whole,  or  demur  to  one  plea  and  reply  to  the  other, 
or  make  a  several  replication  to  each  plea ;  and  in  the  two 
latter  cases,  the  result  may  be  a  corresponding  severance 
in  the  subsequent  pleadings,  and  the  production  of  several 
issues.  But  whether  one  or  more  issues  be  produced,  if 
the  decision,  whether  in  law  or  in  fact,  be  in  the  defend- 
ant's favor  as  to  any  one  or  more  pleas,  he  is  entitled  to  judg- 
ment, though  he  fail  as  to  the  remainder ;  that  is,  he  is  en- 
titled to  judgment  in  respect  to  that  subject  of  demand  or 
complaint  to  which  the  succQgsf  ulplea  relates ;  and  if  it  were 
pleaded  to  the  whole  declaration,  to  judgment  generally, 
though  the  plaintiff  should  succeed  as  to  all  the  other  pleas. 
(St.  PI.  273.) 

The  use  of  several  pleas  was  probably  designed  by  the 
statute,  for  those  cases  only  where  there  are  i-eally  several 
grounds  of  defence,  (Lord  Clinton  v.  Morton,  2  Stra. 
1000,)  but  in  practice  it  is  often  carried  further.  Thus, 
the  general  issue  is  usually  pleaded  along  with  a  special 
plea,  whether  thei-e  be  any  real  ground  for  denying  the 
declaration  or  not,  for  thereby  the  plaintiff  is  put  to  the 
proof  of  the  declaration,  or  the  material  part  of  it,  before 
the  defendant  can  be  required  to  establish  his  special  plea ; 
and  thus  the  defendant  has  the  chance  of  succeeding,  not 
Only  by  the  strength  of  his  own  case,  but  by  the  failure  of 
the  plaintifPs  proof.  Some  efforts  were  at  one  time  made 
under  the  statute  of  Anne,  to  restrain  this  apparent  abuse 
of  the  indulgence  which  the  statute  conferred.  For  that 
leave  of  the  court  which  was  expressly  required  was  for- 
merly often  refused  when  the  proposed  subjects  of  plea 
appeared  to  be  inconsistent ;  and  on  this  ground,  leave 
has  been  refused  to  plead  to  the  same  trespass,  not  guilty, 
and  accord  and  satisfaction,  or  non  est  factum  and  pay- 
ment to  the  same  demand.  (Com.  Dig.  Pleader,  (E.  2); 
St.  PI.  274.)  But  in  modern  English  practice  such  pleas, 
notwithstanding  the  apparent  repugnancy  between  them, 
are  permitted,  unless  under  special  circumstances,  (Rama 
Chitty  V.  Hume,  13  East.  255);  and  the  only  pleas,  per- 
haps, which  have  been  uniformly  disallowed  on  the  mere 
ground  of  inconsistency  are  those  of  the  general  issue  and 
a  tender.  (St.  PI,  275.  But  see  Shaw  v.  Lord  Alvanley, 
2  Bingh.  (9  E.  C.  L.)  325 ;  Le  Conte  v.  Pendleton,  1 
Johns.  Cas.  104;  1   Chit.  PL  593  &  seq.  &  notes.) 

Our  statute,  like  that  of  4  Anne,  extends  not  to  any 
pleading  subsequent  to  the  plea,  and  therefore  not  to  the 
replication,  rejoinder,  &c.  At  those  subsequent  stages  of 
the  altercation,  if  a  demurrer  is  first  put  in,  it  may,  upon 
being  overruled,  be  withdrawn  by  leave  of  court,  and  the 
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pleading  be  answered  in  point  of  fact ;  and  if  that  be  not 
done  before  the  end  of  that  term  of  the  court,  final  judg- 
ment must  be  entered  against  the  demurrant.  (Maggort 
V.  Harnsbarger,  8  Leigh,  532.)  The  legislative  provision 
allowing  several  pleas  was  confined  to  that  stage  of  the 
altercation  under  the  impression,  probably,  that  it  was  in 
that  part  of  the  pleading  that  the  hardship  of  the  rule 
against  duplicity  was  most  seriously  and  frequently  felt, 
and  that  the  multiplicity  of  issues  which  would  be  occa- 
sioned by  a  further  extension  of  the  enactment  would  be 
attended  with  inconvenience  and  expense  more  than  equi- 
valent to  the  advantage.  The  effect  of  this  state  of  the 
law  is  no  doubt  often  to  put  the  plaintiff,  in  his  replication 
particularly,  at  a  disadvantage ;  but  it  is  a  disadvantage 
which  is  unavoidable  without  incurring  a  much  more  se- 
rious disadvantage  on  the  other  side,  in  the  multiplicity  of 
issues  which  would  result. 

No  lepve  of  court  being  required  under  our  statute  in 
order  to  file  several  pleas,  there  is  nothing  to  prevent  the 
most  inconsistent  ones  from  being  put  in  at  the  same 
time,  except  the  apprehension  of  the  damaging  effect 
which  grossly  incompatible  defences  may  have  on  the 
minds  of  the  jury  which  tries  the  cause.  (Walker's  Ex'or 
V.  Ellis,  2  Munf.  101 ;  Syme  v.  Griflin,  4  H.  &  M.  277.) 

Mr.  Stephen  observes  (St.  PI.  276,)  that  the  power  of 
pleading  several  matters  extends  in  England,  to  pleas  in 
iar  only,  and  not  to  those  of  the  dilatory  class.  In  Vir- 
ginia, the  statute  makes  no  discrimination,  nor  does  it  em- 
power the  court  to  make  any.  Hence,  with  us  the  de- 
fendant has  a  right  to  plead  several  dilatory  matters  at 
the  same  time,  and  probably,  as  we  have  seen,  to  plead  a 
dilatory  and  peremptory  plea  together,  if  the  former  be  in 
season.  (1  E,ob.  Pr.  (1st  ed.)  331 ;  Jas.  Kiv.  &  Ka.  Co. 
V.  Eobinson,  16  Grat.  440.) 
2".  RULE  II. — It  is  not  allowable  to  Plead  and  to  Demue 

TO  THE  SAME  MatTER. 

This  rule  depends  on  the  same  principles  as  the  last.  'As 
it  is  not  allowable  io  plead  double,  lest  several  issues  in  fact 
in  respect  of  the  same  matter  should  arise  ;  so  it  is  not  per- 
mitted both  to  plead  and  demur  to  the  same  matter,  lest  an 
issue  in  fact  and  an  issue  in  law,  in  respect  of  a  single  sub- 
ject, should  be  produced.  The  party,  therefore,  must  at  com- 
mon law  make  his  election.  It  is,  however,  wortli  observing, 
that  to  allow  one  to  plead  and  to  demur  at  the  same  time  is 
likely  to  lead  to  far  less  confusion  and  inconvenience  than 
the  pleading  of  several  matters  of  fact,  the  issues  upon  which 
must  be  tried  by  a  jury,  indeed,  the  issue  of  law  arising 
upon  a  demurrer,  tried  as  it  is  by  the  court,  would  never  oc- 
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casion  any  embarrassment  at  all,  nor  necessarily  any  delay. 
There  seems,  therefore,  no  reason  of  sound  policy  why  the 
privilege  of  demurring  and  pleading  to  the  same  matter  at 
the  same  time,  should  not  be  extended  to  every  stage  of  the 
altercation. 

The  rule,  it  will  be  observed,  only  prohibits  the  pleading 
and  demurring  to  the  same  matter.  It  does  not  forbid  this 
course  as  applicable  to  distinct  statements.  Thus,  a  party  may 
plead  to  one  count,  or  one  plea,  and  demur  to  another.  The 
reason  of  this  distinction  is  apparent  from  the  fojregoing  dis- 
cussion upon  the  subject  of  duplicity  in  pleading. 

The  statute  of  4  Anne,  it  is  to  be  remarked,  does  not  affect 
this  rule  at  any  stage  of  the  pleading ;  but  with  us,  in  so  far 
as  it  respects  the  defendant's  answer  to  the  plaintiff''s  decla- 
ration, the  rule  is  obviated  expressly  by  the  statute  allowing 
the  defendant  to  plead  as  many  several  matters,  whether  of 
law  or  fact,  as  he  shall  think  necessary.  (V.  C.  1873,  c.  167, 
§  24 ;  Stone  &  Co.  v.  Patterson,  6  Call.  71 ;  "V^^aller's  Ex'ors  v. 
Ellis  &  als,  2  Munf .  88  ;  Lyons  y.  Griffin,  4  H.  &  M.  277 ; 
Furniss  v.  Ellis  &  al,  2  Brock.  14.)  But  at  subsequent  stages 
of  the  pleading — as,  for  instance,  at  the  replication,  &.C.,  the 
rule  is  still  applicable  as  it  was  at  common  law.  (See  Jones 
V.  Stevenson,  5  Munf.  1 ;  Lang  v.  Lewis,  1  Kand.  277.).  The 
plaintiff  can  give  one  answer,  either  of  law  or  of  fact,  but  no 
more,  to  each  plea,  &c. 

This  inconvenience,  however,  may  be  evaded,  as  we  have 
seen,  in  the  replication  and  subsequent  stages  of  the  alterca- 
tion, by  demurring  to  the  adversary's  pleading;  and  if  the 
demurrer  be  overruled,  obtaining  leave  from  the  court  (which 
is  conceded  as  of  course)  to  withdraw  the  demurrer,  and  to 
answer  in  point  of  fact. 

Section  iv. 
Of  Hules  which  tend  to  Produce  Certainty  or  Particularity  in  the 

Issue. 

4*.  Rules  which  tend  to  Produce  Certainty  or  Particularity  in 
the  Issue. 

The  rules  tending  to  produce  certainty  in  the  pleadings,  and 
by  consequence  certainty  in  the  issue,  are  very  numerous,  and 
in  their  nature  do  not  easily  admit  of  methodical  arrangement. 
Mr.  Stephen's  enumeration  of  such  of  them  as  appear  to  be 
of  principal  importance,  is,  however,  eminently  clear  and  sat- 
isfactory, and  in  substance  will  be  now  presented  under  the 
igh  following  heads,  with  several  subordinate  divisions  in 
connection  with  each,  namely,  (1),  Pleadings  must  have  cer- 
tainty of  place  ;  (2),  Pleadings  must  have  certainty  of  time; 
(3),  Pleadings  must  specify  qxiantity,  quality,  and  value  ;  (4), 
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Pleadings  must  specify  the  names  of  persons ;  (5),  Pleadings 
must  show  title;  (6),  Pleadings  must  show   authority;  (7), 
In  general,  whatever  is  alleged  in  pleading  must  he  alleged 
with  certainty  ;  and  (8),  Rules  of  a  subordinate  kind,  in  limi- 
tation and  restriction  of  the  principal  rules  touching  certainty  ; 
W.  C. 
1".  KULE  I.  The  Pleadings  must  have  Ceetainty  of  Place. 
The  thoughtful  reader  will  naturally  conceive  that  the  sole 
object  and  effect  of  this  rule  is  to  require  that  all  pleadings- 
shall  specify,  with  reasonable  certainty,  the  place  where  the 
facts  happened  which  the  pleadings  set  forth,  in  those  cases 
where  the  locality  of  the  facts  is  an  essential  part  thereof; 
and  that  the  rule  would  not  call  for  a  statement  of  the  place 
where  the  locality  was  non-essential  to  the  merits.     This  is, 
indeed,  the  present  state  of  the  law  with  us  and  in  England, 
but  it  has  been  arrived  at  by  very  slow  degrees,  and  is  very 
far  from  what  the  common  law  was,  or  from  the  law  of  either 
country  prior  to  1834  in  England,  or  1850  in  Virginia.    Nor 
can  the  student  have  an  adequate  idea  of  the  subject,  without 
tracing  the  history  of  the  doctrines  relating  to  it  from  the 
•beginning. 

Let  us  then  examine,  (1),  The  reasons  originally  for  re- 
quiring pleadings  to  have  certainty  of  place  ;  (2),  The  origi- 
nal doctrine  touching  the  venue  in  the  action;  (3),  The  doc- 
trine touching  the  venue  in  the  hody  of  the  pleading  to  the 
fact  alleged  ;  (4),  The  modification  occasioned  by  16  and  17 
Car.  II,  c.  8,  and  by  4  Anne,  c.  16  ;  (5),  The  doctrine  as  to  the 
instances  where  the  place  must  be  stated  truly ;  and  (6),  The 
doctrine  touching  a  change  of  venue  ; 
W.  C. 
1*.  The  Reasons  Originally  for  Requiring  Pleadings  to  have 
Certainty  of  Place. 

We  have  seen  that  originally  jurors  were  not  triers  of  the 
matter  in  controversy,  from  the  testimony  laid  before  them, 
as  in  modern  times,  but  were  recognitors  or  witnesses,  in 
some  measure  at  least,  cognizant,  of  their  own  knowledge, 
of  the  matter  in  dispute.  (Ante,  p.  574.)  Hence,  they 
were  of  course  to  be  summoned  in  general  from  the  particu- 
lar place  or  neighborhood  where  the  fact  happened ;  and  in 
order  to  know  into  what  county  the  writ  of  vinire  facias  for 
summoning  them  should  be  sent,  and  to  enable  the  sheriff  to 
execute  that  writ,  it  was  necessary  that  the  issue,  and  there- 
fore the  pleadings  out  of  which  it  arose,  should  show  par- 
.  ticularly  what  that  place  or  neighborhood  was ;  not  the 
county  merely,  but  the  parish,  town,  or  hamlet  as  well. 
Such  place  or  neighborhood  was  called  the  venue  or  visne 
(from  the  Latin  vicinetum),  and  the  statement  of  it  in  the 
pleadings  obtained  the  same  name  ;  to  allege  the  place  be- 
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ing,  in  the  language  of  pleading,  to  lay  the  venue.  (St.  PI. 
280 ;  Com.  Dig.  Pleader,  (C.  20) :  3  Th.  Co.  Lit.  464  & 
seq,  &  n  (8) ;  Bac.  Abr.  Visne  or  Venue,  (A),  (B),  (D) ; 
nderton  v.  Ilderton,  2  H.  Bl.  161.) 

It  "was  accordingly  the  rule  at  common  law,  that  every 
allegation  in  the  pleadings  upon  which  issue  could  be  taken, 
that  is,  every  material  and  traversable  allegation,  (supposing 
it  to  be  in  the  affirmative  form),  should  be  laid  with  a  venue; 
that  is,  state  the  place,  (including  the  parish,  town  or  hamlet, 
as  well  as  the  county*,  at  which  the  alleged  fact  happened. 
(Th.  Co.  Lit.  464,  &  n  (8) ;  Com.  Dig.  Abatement,  (H.  13); 
Id.  Pleader,  (C.  20).) 
2*.  The  Original  Doctrine  touching  the  Venue  in  the  Action. 

Besides  the  venue  laid  with  each  traversable  fact,  a  venue 
was  also  laid  in  the  margin  of  the  declaration,  at  its  com- 
mencement, by  inserting  there  the  name  of  the  county  in 
which  the  several  facts  mentioned  in  the  body  of  the  decla- 
ration, or  some  principal  part  of  them,  occurred.  This  was 
styled  the  venue  in  the  action  ;  and  the  action  was  said  to  be 
laid  or  brought  within  that  county,  because  it  was  always 
the  same  county  as  that  into  which  the  original  writ  -had 
issued  at  the  commencement  of  the  suit,  and  because  the 
action  was  always  tried  by  a  jury  of  that  county,  unless  a 
new  and  different  venue  happened  to  be  laid  to  some  tra- 
versable fact  in  the  subsequent  pleadings  on  which  issue  was 
joined.  (St.  PI.  381.) 
3*.  The  Doctrine  touching  tJie  Venue  in  the  Body  of  the  Plead- 
ing, to  the  Fact  Alleged. 

The  venue  in  the  T)ody  of  the  pleading,  to  each  traversable 
fact  alleged,  seems  to  have  been  unquestionably  the  original 
practice,  in  order  to  subserve  the  purpose  of  determining 
the  place  whence  the  jurors  should  be  summoned,  in  case 
the  issue  should  be  one  of  fact  to  be  tried  by  a  jury.  Thus, 
in  an  action  of  debt  on  a  bond,  if  the  declaration  alleged 
the  bond  to  have  been  made  at  Westminster,  in  the  county 
of  Middlesex,  (which  is  the  venue  in  the  action),  and  the  de- 
fendant pleaded  a  release,  he  would  lay  this  new  traversable 
averment  with  a  venue,  (the  venue  in  the  hody  of  the  plead- 
ings) ;  and  if  this  venue  happened  to  differ  fi^m  that  in 
the  declaration,  being  laid  for  example  at  Oxford,  in  the 
county  of  Oxford,  and  issue  were  taken  on  the  plea,  such 
issue  by  the  ancient  practice  would  be  tried  by  a  jury  from 
Oxford,  and  not  from  Westminster,  the  form  of  the  writ  of 
venire  facias  being  "  venire  facias  duodecim  liberos  et  legates 
homines  de  vicineto  de  0,  {i.  e.  the  parish,  town  or  hamlet,  as 
well  as  the  county),  per  quos  rei  Veritas  melius  sciri  poterit," 
&c.  (St.  PI.  282-'3 ;  Com.  Dig.  Action,  (N.  12) ;  3  Eeeves' 
Hist.  E.  L.  110;  1  Saund.  246  b.) 
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But  this  ancient  practice  in  time  underwent  very  con- 
siderable changes.  When  the  jury  began  to  be  summoned 
no  longer  as  witnesses,  but  as  judges,  to  determine  the  fact 
from  the  testimony  of  others  judicially  examined  before 
them,  the  reason  for  summoning  them  from  the  immediate 
neighborhood  ceased  to  apply,  so  that  at  length  it  came  to 
be  considered  a  sufficient  compliance  with  the  writ,  (whose 
form  was  still  preserved)  to  summon  as  many  as  two  hun- 
dredors,  instead  of  the  whole  panel  from  the  same  hundred 
in  which  the  place  laid  fof  venue  was  situated.  (St.  Fl. 
284.) 
4*.  The  Modification  occasioned  by  16  &  17  Car.  11,  c.  8,  and 
by  4  Anne,  c.  16. 

Whilst  the  law  was  in  the  state  pointed  out  just  above,  the 
statute  16  &  17  Car.  II,  c.  8,  was  enacted,  by  which  it  was 
provided,  that  "  after  verdict,  judgment  shall  not  be  stayed 
or  reversed,  for  that  there  is  no  right  venue,  so  as  the  cause 
were  tried  by  a  jury  of  the  proper  county  or  place  where 
the  action  is  laidP  This  provision,  which  was  intended 
to  cure  what  had  before  been  an  error,  namely,  the  sum- 
moning of  the  jurors  from  the  venue  in  the  action,  instead 
of  from  the  venue  laid  to  the  fact  in  issue,  produced  the  re- 
markable effect  of  converting  the  error  into  a  regular  and 
uniform  practice  ;  so  that  thenceforth,  where  the  venue  to  the 
action  differed  from  the  venue  to  the  fact  in  issue,  the  juries 
were  constantly  summoned,  not  from  the  latter  venue,  but 
from  the  venue  of  the  action.  (St.  PI.  284-'5  ;  1  Saund. 
247,  n  (1) ;  2  Saund.  5,  n  (3).) 

Another  change  was  afterwards  wrought  by  the  statute 
4  Anne,  c.  16.  This  act  provided,  that  "  every  venire  facias 
for  the  trial  of  any  issue  shall  be  awarded  of  the  iody  of 
the  proper  county  where  such  issue  is  triable,"  instead  of 
being  awarded,  (as  in  the  ancient  form  of  the  writ,)  of  the 
particular  parish,  town  or  hamlet.  From  this  time,  there- 
fore, the  form  of  the  writ  has  been  changed,  and  commands 
the  sheriff  to  summon  twelve  good  and  lawful  men,  &c., 
"from  the  hody  of  his  county."     (St.  PI.  285-'6.) 

In  this  altered  state  of  things  there  was  no  longer  any 
real  utility  in  the  practice  of  laying  a  venue  to  each  tra- 
versable fact  in  the  body  of  the  pleadings.  The  practice 
continued,  howeverj  to  be  insisted  on  in  England,  until  the 
Rules  of  Court  of  Hilary  Term,  4  Wm.  IV,  (1834) ;  and  in 
Yirginia,  until  the  revisal  of  1850  introduced  provisions 
bringing  about  a  similar  result  as  the  English  rules  of  1834. 
The  Yirginia  statute  enacts  that  ''  it  shall  not  be  necessary 
in  any  declaration  or  other  pleading,  to  set  forth  the  place  in 
which  any  contract  was  made,  or  act  done,  unless  when, 
from  the  nature  of  the  case,  the  place  is  material  or  tra- 
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versable ;  and  then  the  allegation  may  be,  as  to  a  deed,  note,, 
or  other  writing  bearing  date  at  any  place,  that  it  was  made 
at  such  place,  or  as  to  any  other  act  according  to  the  fact,, 
without  averring  or  suggesting  that  it  was  at  or  in  the 
county  or  corporation  in  which  the  action  is  brought,  unless 
it  was  in  fact  therein."  (Y.  C.  1873,  c.  167,  §  8.)  And  as 
a  pendant  or  corollary  to  that  general  proposition,  it  is  pro- 
vided also,  that- "  it  shall  not  be  necessary  in  any  action  to 
aver  that  the  cause  of  action  arose,  or  that  the  matter  is 
within  the  jurisdiction  of  the  court."     (V.  C.  1873,  c.  167, 

'  §  9  )  And  furthermore,  that  "^all  allegations  which  are  not 
traversable,  and  which  the  party  could  not  be  required  to 
prove,  may  be  omitted,  unless  when  they  are  required  for;  the 
right  understanding  of  allegations  that  are  material."  (V. 
0.  1873,  c.  167,  §  10.) 

5*.  The  Doctrine  as  to  the  Instances  where  the  Place  must  he 
Stated  Truly. 

Before  the  daange  in  the  constitution  of  juries  above 
mentioned,  the  venue  was  of  course  always  to  be  laid  in 
the  true  place  where  the  fact  arose,  for  so  the  reason  of  the 
law  of  venue  evidently  required.  But  when,  in  consequence 
of  that  change,  this  reason  ceased  to  operate,  the  law  began 
to  distinguish  between  cases  in  which  the  truth  of  the  venue 
was  material,  or  of  the  substance  of  the  issue,  and  cases  in 
which  it  was  not  so.  A  difference  began  now  to  be  recog- 
nized between  local  and  transitory  matters.  The  former 
consisted  of  such  facts  as  carried  with  them  the  idea  of  some 
certain  place,  comprising  all  matters  relating  to  the  realty, 
and  a  few  others ;  the  latter  consisted  of  such  facts  as  might 
be  supposed  to  have  happened  anywhere,  and  therefore 
comprised  debts,  contracts,  and  generally  all  matters  relating 
to  the  person  or  personal  property.  With  respect  to  the  for- 
mer, it  was  held,  that  if  any  local  fact  were  laid  in  pleading 
at  a  certain  place,  and  issue  was  taken  on  that  fact,  the 
place  formed  part  of  the  substance  of  the  issue,  and  must 
therefore  be  proved  as  laid,  or  the  party  would  fail  as  for 
want  of  proof.  But  as  to  transitory  facts,  the  rule  was  that 
they  might  be  laid  (under  a  videlicet)  as  having  happened 
at  one  place,  and  might  be  proved  on  the  trial  to  have  oc- 
curred at  another.     (St.  PL  288.) 

Henceforth  actions  were  divided  into,  (1),  Local ;  an.d  (2), 
Transitory  ;  and  must  accordingly  be  discijssed  with  refer- 
ence to  that  distribution ; 
W.  C. 
1®.  Local  Actions. 

An  action  is  local  if  all  the  principal  facts  on  which  it 
is  founded  be  local,  as  above  explained  ;  and  transitory  if 
any  principal  fact  be  of  the  transitory  kind.     In  a  local  ac- 
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tion  it  is  a  rule  that  the  plaintiff  must  lay  the  venue  in  the 
action  truly,  for  it  must  be  proved  as  laid.  The  local  ac- 
tions embrace  all  real  and  mixed  actions  for  the  recovery 
of  land,  and  at  common  law  those  personal  actions  (although 
brought  merely  for  damages,  or  other  pecuniary  redress,) 
which  are  designed  to.  redress  injuries  to  real  property,  as 
trespass  quare  claumim  f regit.,  case  for  nuisance  or  waste,  or 
for  torts  connected  with  rights  of  common,  ways,  water- 
courses, &c. ;  for  rent  due  and  in  arrear,  provided  the  ac- 
tion is  founded,  not  on  the  contract  itself,  which  is  transi- 
tory, but  on  the  privity  of  estate.  Thus,  if  the  lessor  sues 
the  lessee,  whether  in  debt,  covenant,  or  assumpsit,  the 
action  is  transitory  ;  but  if  the  lessor  sues  the  assignee  of  the 
te7'm,  the  action  being  founded  on  privity  of  estate,  is  local. 
(1  Chit.  PI.  298-'9,  300,  301  &  seq;  1  Saund.  241  d, 
n  (5).) 

From  this  state  of  the  law  it  follows  that,  at  common  law, 
if  an  action  be  local,  and  the  facts  arose  out  of  the  country, 
such  action  cannot  be  maintained  at  all ;  that  is,  not  in  a 
home  tribunal,  for  as  the  venue  in  the  action, in  the  -margin, 
is  to  be  laid  truly,  there  is  no  county  in  which,  consistently 
with  the  rule,  it  can  be  laid.  Although  it  is  said  that  if 
there  be  no  court  of  justice  to  which  the  plaintiff  may  re- 
sort in  the  country  in  which  the  wrong  is  alleged  to  have 
occurred,  the  truth  of  the  venue  in  the  action  is  then  not 
allowed  to  be  controverted.  (St.  PI.  289  ;  1  Chit.  PL  299 ; 
Doulson  V.  Matthews,  4  T.  K.  503-'4r ;  Shelling  v.  Farmer, 
1  Stra.  646 ;  Mostyu  v.  Fabrigas,  Cowp.  180-'81  ;  Living- 
ston V.  Jefferson,  1  Brock.  Cir.  Ct.  K.  206  &  seq.) 

The  distinction  between  actions  local  and  transitory,  ex- 
ists in  Virginia ;  but  with  us,  whilst  all  real  and  mixed  ac- 
tions, and  they  alone,  are  local,  and  must  be  brought  in  the 
county  or  corporation  where  the  land,  or  any  part  thereof, 
may  be,  (Y.  C.  1873,  c.  165,  §  1,  (cl.  3),)  all  personal  ac- 
tions, on  the  other  hand,  are  transitory.  (Y.  C.  1873,  c. 
165,  §  1,  (cl.  1,  2,  4,  6).) 
2".  Transitory  Actions. 

A  transitory  action  has  already  been  explained  to  be  one 
in  which  any  principal  fact  is  of  the  transitory  kind,  as 
above  described.  In  such  an  action,  therefore,  the  venue 
in  the  action  may  be  laid  in  any  county  that  the  plaintiff 
pleases,  notwithstanding  the  facts  really  occurred  abroad ; 
and  upon  issue  joined,  the  writ  of  venire  facias  is  sent  into 
the  county  where  the  venue  in  the  action  is  laid.  And  such 
accordingly  is  at  common  law  the  rule,  under  the  practice 
which  allowed '  the  venue  in  the  action,  rather  than  the 
venue  in  the  iodyofthe  pleadings,  to  the  point  in  issue,  to  de- 
termine the  county  to  which  the  writ  oi  venire  facias  should 
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be  sent,  and  the  trial  should  take  place.  But  this  rule  i& 
subject  to  a  check  interposed  by  another  regulation,  which 
is  said  to  have  been  established  by  the  coarts  about  the 
time  of  James  I,  {per  Holt,  C.  J.,  Knight  v.  Farnaby,  2 
Salk.  670),  viz :  that  which  relates  to  the  changing  of  the 
venue,  whereby  defendants  are  enabled  to  protect  them- 
selves from  any  inconvenience  they  might  apprehend  from 
the  venue  being  laid  contrary  to  the  fact,  and  enforce,  if 
they  please,  a  compliance  with  the  stricter  and  more  an- 
cient system.  By  this  practice,  when  the  plaintiff  in  a 
transitory  action  lays  a  false  venue,  the  defendant  is  en- 
titled to  move  the  court  to  have  the  venue  changed  ;  i.  e., 
altered  to  the  right  place ;  and  the  court,  upon  affidavit 
that  the  cause  of  action  arose  wholly  in  the  county  to  which 
it  is  proposed  to  change  the  venue,  will  in  most  cases  grant 
the  application,  and  oblige  the  plaintiff  to  amend  his  de- 
claration in  this  particular,  unless  he,  on  the  other  hand, 
will  undertake  to  give  at  the  trial  some  material  evidence 
arising  in  the  county  where  the  venue  was  laid.  (St.  PI. 
289-'90.) 

In  Virginia,  as  we  have  seen,  all  persoiial  actions  are 
transitory  ;  but  they  are  not  therefore  allowed  to  be  brought 
in  whatsoever  county  or  corporation  the  plaintiff  may  be 
pleased  to  elect.  On  the  contrary,  the  statutes  lay  down 
stringent  rules  by  which  the  determination  of  the  county 
or  corporation  where  the  suit  is  to  be  instituted,  shall  be 
regulated.  The  most  prominent  general  rules  prescribed, 
amongst  several  others,  (all  of  which  have  been  described. 
Ante,  p.  526  -'7),  are  that  the  suit  shall  be  brought  in  the 
county  or  corporation  wherein  any  of  the  defendants  may 
reside,  or  where  the  cause  of  action,  or  some  part  thereof, 
arose.     (V.  0.  1873,  c.  165,  §  1,  (cl.  1)  &  seq.) 

Hitherto  the  rule  as  to  the  averment  of  place  in  the 
pleadings  has  been  considered,  well  nigh  exclusively,  in 
reference  to  the  ancient  and  nearly  extinguished  learning 
of  venue.  But  it  is  to  be  observed,  that  in  some  cases 
place  is  alleged  in  pleading  without  reference  to  the  ob- 
ject of  determining  whence  the  jurors  are  to  come,  and 
merely  to  give  a  reasonable  certainty  and  clearness  to  the 
general  statement  of  facts.  Thus,  where  the  plaintiff  com- 
plains of  a  trespass  to  his  close,  or  the  defendant  claims  a 
right  of  way  over  the  plaintiff's  close  from  one  terminus 
to  another,  the  declaration,  for  greater  certainty,  must  state 
the  name  of  the  close,  and  of  the  county  or  corporation 
where  it  is  situated,  and  the  plea  must  set  forth  the  termini 
of  the  way. 

The  allegation  of  place  in  such  cases  was  always  neces- 
sary in  point  of  due  particularity,  and  as  matter  of  local 
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description ;  and  it  still  continuesto  be  so,  as  indeed  the 
terms  of  the  statute  import,  notwithstanding  the  provision 
already  referred  to  (ante,  p.  955-'6),  declaring  that  it  "  shall 
not  be  necessary  in  any  declaration  or  other  pleading  to  set 
forth  the  place  in  which  any  contract  was  made,  or  act  done, 
unless  when,  from  the  nature  of  the  case,  the  place  is  ma- 
terial or  traversable."     (Y.  C.  1873,  c.  167,  §  8.) 

Another  provision  is  contained  in  the  same  section,  which 
requires  some  explanation,  namely,  that  "the  allegation 
may  be  as  to  a  deed,  note,  or  other  writing,  iearing  date  at 
any  place,  that  it  was  made  at  such  place,  or  as  to  any  other 
act,  according  to  the  fact,  without  averring  or  suggesting 
that  it  was  at  or  in  the  county  or  corporation  in  which  the 
action  was  brought,  unless  it  was  in  fact  therein."  (V.  C. 
1873,  c.  167,  §  8.)  This  enactment  refers  to  a  require- 
ment of  the  common  law,  that  even  in  transitory  actions, 
where  the  fact  is  inseparably  connected,  so  far  as  concerns 
the  proof,  with  the  place  where  it  occurs,  (as  where  an  in- 
strument of  writing  bears  date  at  a  certain  place),  the  true 
place  shall  be  stated,  for  the  sake  of  accuracy  of  description ; 
and  if  that  place  differ  from  the  venue  in  the  action,  in  order 
to  reconcile  the  discrepancy,  that  there  shall  be  introduced 
an  averment  under  a  videlicet,  that  that  place  is  the  venue 
in  the  action.  Thus,  if  a  bond,  or  note  in  writing,  on 
which  suit  is  brought,  bears  date  at  "  New  Orleans,"  the 
common  law,  if  the  suit  were  brought  in  the  circuit  court 
for  tlie  county  of  Albemarle,  requires  that  the  declaration 
should  aver  it  to  have  been  made  "at  the  city  of  New 
Orleans,  in  the  State  of  Louisiana,  to  wit,  at  the  said  county 
of  Albemarle."  (Shaver  v.  White,  6  Munf.  112 ;  Ante, 
p.  592 ;  Com.  Dig.  Action,  (N.  7) ;  Dutch  W.  Ind.  Co.  v. 
Hehriques,  1  Stra.  612.)  The  statute  above  cited  was  de- 
signed to  supersede  the  occasion  for  so  awkward  a  device, 
and  for  a  phraseology  so  objectionable. 

It  remains  only  to  add  that,  whilst,  where  the  place  being 
not  material  to  the  merits,  is  stated  under  a  videlicet,  it 
need  not  be  proved,  yet  where  it  is  alleged  as  matter  of 
description,  it  must  in  all  cases,  (notwithstanding  any  vide- 
licet) be  stated  truly  and  according  to  the  fact,  under  peril 
of  a  variance,  if  issue  should  be  joined  thereon.  (St.  PL 
291-'2  ;  Ante,  591;  1  Chit.  PI.  350.) 
6''.  The  Doctrine  Touching  Change  of  Venue. 

It  may  be  added  to  what  was  before  said  touching  a 
change  of  venue,  (Ante,  p.  675-'6,)"to  which  reference  is 
here  made,  that  an  application  to  change  the  venue  on  the 
ground  that  general  prejudices  exist  against  the  applicant 
in  the  county  or  corporation  where  the  cause  is  pending, 
should  be  supported  by  the  affidavits  of  disinterested  indi- 


960  VINDICATING,  ETC.,  BIGHTS  VIOLATED.  [bOOK  IV. 

viduals  (Boswell  v.  Flockhart,  8  Leigh,  364) ;  and  it  is  a 
rule  that  the  notice  given  to  the  opposite  party  must  state  the 
ground  which  is  to  be  assigned  for  the  application.     (Reg. 
Generalise  2  Va.  Cas.  88.) 
2°.  E.ULE  II.  Pleadings  must  have  Ceetaintt  of  Time. 

In  personal  actions  (but  not,  it  is  said,  in  such  as  are  real 
or  mixed,)  the  pleadings  must,  at  common  law,  allege  the  time, 
that  is,  the  day,  month,  and  year,  when  each  traversable  fact, 
occurred ;  and  when  there  is  occasion  to  mention  a  continuous 
act,  the  period  of  its  duration  ought  to  be  shown.  Let  us 
observe,  (1),  The  extent  of  the  rule ;  and  (2),  How  far  the 
proof  must  conform  to  the  time* stated.  (St.  PI.  292  ;  1  Chit. 
PI.  287  &  seq.) 
W.  C. 
V^.  The  Extent  of  the  Rule. 

It  extends  to  traversable  facts  only,  and  not  to  matter  of 
inducement  or  aggravation ;  and  it  will  be  remembered,  that 
in  continuous  acts  the  period  of  duration  should  be  stated. 
(St.  PI.  292  ;  1  Chit.  PI.  287  &  seq ;  Com.  Dig.  Pleader, 
(C.  19).) 
2*.  How  far  tlie  Time  Stated  must  be  Proved. 

Let  us  note,  (1),  The  general  doctrine  applicable  to  the 
statement  of  time ;  (2),  The  restrictions  upon  the  pleader's 
freedom  of  option  in  stating  it ;  (3),  Where  the  time  is 
immaterial,  and  not  required  to  be  proved;  and  (4),  That 
the  rule  applies  only  to  personal,  and  not  to  real  and  mixed 
actions ; 
W.  C. 
1*-  The  General  Doctrine  applicable  to  the  Statement  of 
Time. 

The  time,  generally,  forms  no  rnaterial part  of  the  issue, 
and  if  stated  under  a  videlicet,  need  not  ie  proved  as  laid. 
The  pleader,  therefore,  assigns  any  time  he  pleases  to  a 
given  fact,  so  that  it  be  not  on  its  face  impossible  or  in- 
congruous.  (St.  PL  292  ;  1  Chit.  PL  287  &  seq.)  Hence, 
agreeably  to  a  provision  of  our  Virginia  statutes,  tinie 
may,  as  a  general  rule,  be  omitted  altogether. 

The  statute  referred  to  declares,  that  "  all  allegations 
which  are  not  traversable,  and  which  the  party  would  not 
be  required  to  prove  may  be  omitted,  unless  when  they  are 
required  for  the  right  understanding  of  allegations  that  are 
material."  (V.  C.  1873,  c.  167,  §  10.)  This  is  the  gen- 
eral doctrine,  but  the  student  must  observe,  that  it  carries 
with  it  the  restrictions,  presently  to  be  mentioned,  or  at 
least  two  of  them,  whilst  the  third  restriction  is  also  to  be 
regarded,  as  will  be  explained  in  that  connection. 
2^.  Restrictions  upon  the  Pleader's  Freedom  of  Option  in 
Stating  the  Time. 
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These  restrictions  require,  (1),  That  the  time  should  be 
stated  under  a  videlicet ;  (2),  That  a  time  should  not  be 
laid  which  is  intrinsically  impossible  or  inconsistent  with 
the  fact  to  which  it  relates ;  and  (3),  That  the  time  should 
not  be  material  to  the  merits ; 
W.  C. 
1*.  The  Time  should  be  Stated  under  a  Videlicet. 

Whilst  our  statute  in  Virginia  dispenses  with  the  state- 
ment of  time  altogether,  when  it  is  neither  directly  nor 
indirectly  concerned  with  the  merits.  Yet  if  the  pleader 
chooses  to  state  it,  otherwise  than  under  a  videlicet,  it  is 
believed  that  he  will  have  to  prove  it,  although  in  itself 
immaterial.  (St.  PI.  293;  1  Chit.  PI.  350;  2  Saund. 
291  c,  n  (1) ;  Skinner  v.  Anderson,  1  Saund.  169-'70,  & 
n  (2) ;  Bishop  of  Lincoln  v.  Wolferston,  1  W.  Bl.  495.) 
2^  Time  should  not  be  Laid  which  is  intrinsically  Impos- 
sible, or  is  Inconsistent  with  the  Facts  to  wjiich  it  Re- 
lates. 

This  qualification  supposes  that  the  time  is  not  laid 
under  a  videlicet,  for  the  use  of  that  phrase  is  a  sign  that 
the  pleader  does  not  design  to  bind  himself  to  the  proof 
of  the  time  as  averred,  and  whether  it  be  not  true,  or  in- 
trinsically impossible,  or  inconsistent  with  the  fact  to 
"which  it  relates,  it  is  alike  of  no  fatal  consequence,  jinless 
it  be  material  to  the  merits.  But  to  state  a  time  intrinsi- 
cally impossible  or  incongruous  would  manifest  a  careless- 
ness which  would  affect  a  young  pleader's  reputation,  and 
it  is  therefore  better  to  observe  tlie  rule  as  above  laid 
down.  (1  Chit.  PI.  288,  350-'51 ;  3  Saund.  291  c,  n  (1); 
St.  PI.  293.) 

To  aver  a  time  impossible  or  repugnant  when  the 
time  is  material  is  a  ground  of  demurrer,  but  is  often 
aided  by  the  verdict,  and  almost  always  cured  with  us,  by 
the  statute  oi  jeofails.  (St.  PI.  293:  Com.  Dig.  Pleader, 
(C.  16) ;  3  Saund.  291  c.  n  (1).) 

Our  statute  (Y.  C.  1873,  c,  167,  §  10,)  may  be  con- 
sidered as  applying  to  enforce  this  restriction,  for  such  a 
mode  of  stating  the  time  interferes  with  the  right  under- 
standing of  the  allegations. 
3'.  Where  the  Time  is^Material  to  the  Merits. 

Where  the  time  is  material  to  the  merits,  it  is  of  the 
substance  of  the  issue,  and  must  be  proved  strictly  as 
laid ;  nor  will  the  insertion  of  a  videlicet  in  such  a  case 
give  any  help.  (St.  PI.  293-'4 ;  Grimwood  v.  Barrit,  6. 
T.R.  462-'3;  Edge  v.  Strafford,  1  Cr.  &  Jerv.  394.) 

Our  statute  again  enforces  this  third  restriction.  The 
time  being  supposed  to  be  "  required  for  the  right  under- 
standing of  allegations  that  are  material,"  the  statute  does 
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not  warrant  its  omission,  and  the  common  law  rule  here 
stated  requires  that  it  should  ie  proved  as  alleged. 
Z".  "Where  the  Time  is  Immaterial,  and  not  Kequired  to  be 
Proved. 

The  pleader  in  the  subsequent  pleadings  should,  in  re- 
spect to  time,  follow  the  declaration,  (St.  PI.  295 ;  2 
Saund.  5,  n  (3),)  and  with  us  he  may,  in  such  subsequent 
pleadings,  omit  the  time  altogether,  pursuant  to  the  statute. 
(V.  C.  1873,  c.  167,  §  10.) 
4^.  The  Eule  applies  only  to  Personal,  not  to  Real  or  Mixed 
Actions.  k 

See  St.  PI.  295  ;  Id.  (Tyler)  281. 
3°.  KULE  III. — Pleadings  must  specify  Quality,  Quajstitt, 
AND  Value. 

It  will  be  expedient  here  to  distinguish  the  doctrine  in  this 
particular,  (1),  As. respects  actions  real  and  mixed;  and  (2), 
As  respects  actions  personal ; 
W.  0. 
1*.  Doctrine  in  this  Particular,  as  respects  Actions  Real  and 
Mixed. 

Actions  real  and  mixed  must  specify  the  quantity  of  land 
claimed  as  l>y  acres,  &c. ,  and  the  quality  as  heing  Tneadow, 
pasture,  arable,  &c.,  so  that  execution  may  definitely  issue 
,  therefor.    (St  PL  296 ;  Harper's  Case,  11  Co.  256 ;  Goodtitle 
V.Walton,  2  Stra.  834;  Goodrightv.Flood,3Wil6.23;  Doe  v. 
Ploughman,  1  East.  441;  Goodtitle  v.  Otway,  8  Eaat.  357.) 
With  us  this  rule  is  much  and  undesirably  relaxed.     It 
generally  happens  that  neither  quality  nor  quantity  is  stated ; 
and  some  countenance  is  given  to  this  relaxation  by  statute, 
which  says,  that  "  the  premises  claimed  shall  be  described 
in  the  declaration  (in  ejectment)  with  convenient  certainty, 
so  that  from  such  description  possession  thereof  may  ie  de^ 
livered."     _(V.  C.  1873,  c.  131,  §  8.) 
2*-  Doctrine  in  this  Particular,  as  respects  Actions  Personal. 
We  are  under  this  head  to  take  notice  of  (1),  The  general 
doctrine  as  respects  actions  personal ;  (2),  The  mode  of  ex- 
pressing quantity,  quality  and  value,  respectively ;  (3),  The 
qualification  of  the  general  doctriue  as  to  quantity,  &c. ;  (4), 
When  the  general  doctrine  touching  statement  of  quantity, 
&c.  is  dispensed  with ;  and  (5),  How  far  the  proof  must  con- 
form to  the  quality,  quantity  and  value,  as  alleged. 
1"-  The  General  Doctrine  as  respects  Actions  Personal. 

For  any  injury  to  goods  and  chattels,  and  for  any  con- 
tract relating  to  them,  quantity,  quality,  and  value  or  price, 
should  be  stated.  (St.  PI.  296-'7 ;  Andrews  v.  Whitehead, 
13  East.  102 ;  Taylor  v.  WeUs,  2  Saund.  74  a,  &  n  (1).) 
2".  The  Mode  of  expressing  Quantity,  (Quality  and  Value, 
respectively ;     W.  C. 
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1'.  Mode  of  expressing  Quantity. 

Quantity  is  expressed  by  the  ordinary  measures  of  ex- 
tent, capacity,  weight,  &c.,  recognized  l3y  law,  or  if  there 
be  no  express  laT?,  by  custom  or  usage.     (St.   PI.  298 ; 
Hockin  v.  Cooke,  4  T.  E.  316  ;  Finch's  Case,  6  Co.  67  a.) 
2*.  Mode  of  expressing  Value. 

Value  is  expressed  bj'  reference  to  the  lawful  current 
coin  of  the  country,  as  in  England,  by  pounds,  &c  ;  in  Vir- 
ginia, by  dollars,  &c.  ( St.  PI.  293 ;  Kearney  v.  King,  2 
B.  &  Aid.  (4  *  E.  C.  L.)  301.) 

.  Hence,  where  the  contract  sued  on  describes  the  amount 
by  words  expressive,  not  of  Virginia  currency  (that  is, 
dollars,  &c.,  or  pounds,  &c.)  but  of  foreign  money,  as  so 
many  pounds  sterling,  francs,  livres,  guilders,  ducats, 
pounds  Pennsylvania  or  New  York  currency,  the  plain- 
tiff's demand  must  be  for  the  numerical  amount  as  stated 
in  the^ foreign  currency  in  the  contract,  "of  the  value  of 

dollars,  current  money  of  Virginia."     But  if 

the  contract  be  for  dollars  or  pounds,  which  are  Virginia 
currency,  nothing  more  need  be  said.  And  formerly  by 
our  statutes,  (1  R.  C.  1819,  p.  484)  if  a  contract  were 
payable  in  tobacco,  (which  was  a  recognized  medium  of 
exchange.)  the  plaintiff  might  demand  the  tobacco  itself- 
and  not  the  value  of  it.  (3  Tuck.  Com.  99,  100 ;  2  Chit. 
PI.  122.) 
3".  The  Qualification  of  the  general  doctrine  as  to  Quantity, 
Quality,  (&c. 

A  specification  of  quality  and  quantity,  iw  a  loose  and 
general  way,  is  sometimes  admitted  where  great  prolixity 
is  thereby  avoided,  as  in  case  of  an  action  to  recover  a 
library  of  books,  &c.,  two  o^raoxQ  packs  of  hemp,  the  keys 
of  a  house,  &c.  (St.  PI.  298-'9  ;  2  Saund.  74  a,  n  (1), 
where  many  instances  are  mentioned.) 
4*.  When  the  general  Doctrine  touching  the  Statement  of 
Quantity,  Quality,  <&c.,  is  dispensed  with. 

The  general  doctrine  regarding  a  specification  of  quality, 
quantity,  and  value,  is  dispensed  with  in  modern  practice, 
in  respect  to  actions  of  debt,  and  of  indebitatus  assumpsit 
for  goods  sold,  &c.,  in  order  to  avoid  prolixity.      The 
amount  of  debt  or  sum  of  money  due  upon  such  sale,  &c., 
must,  however,  be  shown.     (St.  PI.  299,  300.) 
5®.  How  far  the  Proof  must  conform  to  the  Allegation  of 
Quantity  and  Value,  and  of  Quality  ;  W.  C. 
V.  As  respects  Quantity  and  Value  ;  W.  C. 
1®.  Where  the  Allegation  is  under  aVidelicet,  and  is  not 
Material  to  the  Merits,  nor  descriptive  of  what  is  Ma- 
terial. 

Where    the    averment  of   quantity  or   value   is   un- 
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der  a  videlicet,  and  is  not  material-  to  the  merits,  nor 
descriptive  of  what  is  material,  it  is  not  needful  that  the 
proof  should  correspond  with  the  averments.  (St.  PI. 
300,  301 ;  Eob.  Pr.  (2nd  ed.)  564  &  seq ;  Mowry  v. 
Miller,  3  Leigh,  561  ;  Jackson  v.  Henderson,  3  Leigh, 
196  ;  Taylor  v.  Bank  of  Alexandria,  5  Leigh,  471 ;  Pur- 
cell  V.  Macnamara,  9  East.  160 :  Phillips  v.  Bacon,  9 
East.  298  ;  Phillips  v.  Shaw,  4  B.  &  Aid.  (6  E.  C.  L.) 
485  ;  Draper  v.  Garnett,  2  B.  Cr.  (9  E.  C.  L.)  2 ;  Byn- 
ner  v.  Eussell,  1  Bingh.  (8  E.  C.  L.)  23.) 

Hence,  it  follows  with  ug,  (because  in  general  quantity, 
&c.,  if  laid  under  a  videlicet,  need  not  be  proved),  that 
quantity  and  value  need  not  be  stated  at  all  in  such  cases, 
unless  required  for  the  right  understanding  of  allega- 
tions that  are  material,  as  they  would  be  if  they  were 
matter  of  description.  (Y.  C.  1873,  c.  167,  §  10.") 
2s.  Where  the  Allegation  is  Matter  of  Description. 

In  general,  where  the  averment  of  quantity  or  value 
is  descriptive  of  what  is  material,  it  is  itself  material,  and 
must  be  then  proved  as  alleged.  (3  Kob.  Pr.  (2nd  ed.)  567 ; 
Pm-cell  V.  Macnamara,  9  East.  568  ;  Eubary  v.  Stevens, 
4  B.  &  Aid.  (7  E.  C.  L.)  630.) 

But  whilst  it  is  generally  true  that  averments  of  quan- 
tity and  value,  which  are  not  material  to  the  merits,  nor 
descriptive  of  what  is  material,  if  stated  under  a  vid&- 
licet,  need  not  be  proved,  it  must  be  observed  that,  for 
the  most  part,  a  verdict  cannot  ie  obtained  for  a  larger 
■quantity  or  valu£.  than  is  alleged.  The  pleader,  there- 
fore, must  take  care  to  lay  them  to  an  extent  large 
enough  to  cover  the  utmost  case  that  can  be  proved. 
(St.  PI.  300.) 

Yet,  with  us,  this  proposition  must  be  received,  at 
least  in  respect  to  damages  laid  in  the  conclusion  of  the 
declaration,  with  some  qualification.  Thus,  if  the  ver- 
dict be  I'endered  for  damages  greater  than  are  laid  in 
the  declaration,  if  they  do  not  exceed  those  laid  in  the 
writ,  the  latter  may  be  looked  to  in  order  to  sustain  the 
verdict  and  proceedings ;  although  thewrit  could  not  with- 
out oz/er,  be  referred  to  in  order  to  overthrow  them.  (Hood 
V.  TurnbuU,  6  Call.  85  ;  Diggs  v.  Norris,  3  H.  &  M,  268  ; 
Tennant's  Ex'ors  v.  Gray,  5  Munf.  494 ;  Claud  v.  Camp- 
bell, 4  Munf.  214.)  If,  however,  the  damages  found  by 
the  jury  exceed  those  laid  either  in  thewrit  or  the  decla- 
ration, if  it  is  discovered  before  the  jury  are  discharged, 
they  maybe  sent  back  to  qualify  their  verdict;  if  not 
discovered  until  the  jury  are  discharged,  but  during  the 
same  term  of  the  court,  a  new  trial  must  be  awarded  at 
the  defendant's  instance,  unless  the  plainttEE  will  release 
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the  excess-;  and  if  not  discovered  until  the  term  of  the 
court  is  ended,  the  judgment  must  at  common  law  be  re- 
versed upon  writ  of  error ;  and  the  plaintiff  could  not  pre- 
vent that  result  by  any  release  which  he  could  make  of 
the  excess.  (Cloud  v.  Campbell,  4  Munf.  214;  Cahill  v. 
Pintony,  4  Munf.  371.)  By  the  statute  of  jeofails  and 
amendments,  however,  the  plaintiff  is  allowed  to  cure  such 
an  error  by  a  release  of  the  excess,  even  at  a  subsequent 
term  of  the  court,  by  entry  of  record,  or  in  vacation  by 
writing  signed  by  him,  and  attested  by  the  clerk.  (Y.  C. 
1873,  c.  177,  §  5.) 
2'.  As  respects  Quality. 

Quality  generally  requires  to  be  strictly  proved  as  laid, 
because  it  usually  is  matter  of  description.     (St.  PI.  301, 
(Tyler)  284.) 
4".  K.IJLE  IV- — Pleadings  must  specify  the  Names  of  Per- 
sons. 

This  rule   applies  to,  (1),  The  parties  to  the  action;  and 
(2),  Third  persons  who  are  not  parties  ; 
W.  C. 
1*.  Specification  of  Names  of     arties  to  the  Action;  W.  C. 
1'*.  The  Particulars  wherein  the  Designation  consists. 

The  designation  of  any  person  consists  in  the  particulars 
of  the  name  of  baptism,  or  Christian  name,  of  the  sur- 
name, and  of  the  name  of  dignity,  if  any ;  and  a  mistake 
in  any  of  these  particulars  is  called  a  misnomer.  (St.  PL 
301-'2  ;  Ante,  p.  573-'4.) 

It  need  hardly  be  said  that  names  or  titles  of  dignity,  to 
whatever  ridiculous  extent  the  love  and  employment  of 
them  may  be  carried  into  social  life,  have  in  the  United 
States  no  legal  existence. 

As  to  what  constitutes- a  mistake  in  a  party's  name,  see 
Com.  Dig.  Abatement,  (E.  18)  to  (E.  23),  and  (F.  17)  to 
(F.  26) ;  1  Chit.  PI.  279  ;  Lindsay  v.  Wells,  3  Bingh.  JST. 
C.  (22  E,  C.  L.)  777 ;  Eust  v.  Kennedy,  4  M.  &  W.  586; 
Taylor's  Case,  20  Grat.  825 ;  O'Bannon  v.  Saunders,  24 
Grat.  146.) 

The  misspelling  of  a  name  is  not  a  misnomer  if  it  has  the 
same  sound  as  the  true  name.  (Williams  v  Ogle,  2  Stra. 
889  ;  Ahitbol  v.  Beniditto,  2  Taunt.  401;  King  v.  Shakes- 
peare, 10  East.  83.)  Nor  is  the  omission  of  the  designa- 
tion junior,  which  is  no  part  of  the  name.  (Bac.  Abr. 
Misnomer,  (B)  1 ;  O'Bannon  v.  Saunders,  24  Grat.  146.) 
But  the  inversio'n  of  two  Christian  names  of  baptism,  as 
Kichard  James,  instead  of  James  Kichard,  is  a  misnomer. 
(Com.  Dig.  Abatement,  (E.  18) ;  Jones  v.  Macquillin,  5  T. 
E.  195.) 
2®.  The  Mode  of  Taking  Advantage  of  a  Misnomer. 
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At  common  law  a  misnomer  is  taken  advantage  of  by  a 
plea  in  abatement.  In  Virginia,  by  statute  taken  from  and 
corresponding  to  3  &  4  Wm.  IV,  c.  42,  no  plea  in  abate- 
ment for  misnomer  is  allowed  in  any  action;  but  the  decla- 
ration on  the  defendant's  motion,  and  on  affidavit  of  the 
right  name,  is  amended  by  inserting  the  right  name.  (V. 
C.  1873,  c.  167,  §  18  ;  St.  PI.  302 ;  Wells  v.  Suffield,  4 
Man.  Gr.  &  Sc.  (56  E.  C.  L.)  760 ;  3  Eob.  Pr.  (2nd  ed.) 
519.) 

3"-  Reason  why  no  Misnomer  ought  to  be  allowed  to  occur  in  • 
Declaration. 

The  reason  why  a  misnomer  of  either  plaintifF  or  defen- 
dant is  liable  to  objection  is  because  the  record  w^ould  then 
afford  no  protection  to  the  defendant  against  a  subsequent 
suit  for  the  same  cause  of  action;  The  expedient,  however, 
of  inserting  the  right  name  on  the  motion,  and  on  the  affi- 
davit of  the  defendant,  accomplishes  this  purpose  without 
delay,  and  witli  perfect  efficiency,  and  is  therefore  a  truly 
valuable  improvement. 
,2*.  Specification  of  tlie  Kames  of  Third  Persons,  not  parties  ; 
W.  C. 

1^-  How  far  the  Names  of  Third  Persons,  not  parties,  are 
Required  to  be  Stated. 

A  mistake  in  the  name  of  a  party  to  the  suit  cannot  be 
objected  as  a  variance  at  the  trial ;  but  the  name  of  a  per- 
son not  a  party,  is  a  point  on  which  the  proof  must  corre- 
spond with  the  averment,  under  peril  of  a  variance  fatal, 
until  amended.  Thus,  where  a  bill  of  exchange,  drawn  by 
John  Couch,  was  declared  upon  as  drawn  by  John  Crouch, 
and  the  defendant  pleaded  the  general  issue,  the  plaintiff  was 
defeated.  (Whitwell  v.  Bennett,  3  Bos.  &  Pul.  560,  562. 
See  also  Bowditch  v.  Mowley,  1  Campb.  195 ;  Hutchinson 
V.  Piper,  4  Taunt.  814  ;  St.  PL  303.) 

2'.  Mode  of  Taking  Advantage  of  a  Mistake  in  the  navne  of 
Third  Persons. 

A  mistake  in  the  name  of  third  persons  is  to  be  taken 
advantage  of  in  the  same  way  as  any  other  variance,  of 
which  an  explanation  has  been  already  given.  {Ante,  p. 
733  )  The  effect  of  a  material  variance,  and  the  mode  of 
obviating  the  effect  by  amendment,  has  also  been  explained 
in  another  place,  to  which  the  student  is  advised  now 
to   refer.     {Ante,   p.  733-4.      See   V.  C.  1873,  c.   173, 

Before  passing  away  from  this  rule,  as  to  the  state- 
ment of  names,  it  will  be  proper  to  recall  to  the  student's 
memory  the  manner  of  declaring  upon  a  writing  (say  a 
bond),  signed  by  a  party  by  other  than  his  true  name ;  as 
for  example,  where  the  name  of  a  firm  is  attached  to  a 
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bond  by  one  of  the  partners,  without  authority  under  seai, 
or  the  personal  presence  and  authorization  of  the  other 
partners,  we  have  seen  that  it  is  not  the  bond  of  tlie  firm, 
but  only  of  the  individual  partner  who  affixed  the  signa- 
ture. The  suit,  then,  is  to  be  instituted  against  him,  in  his 
right  name,  and  the  bond  is  to  be  described  thus:  "  Sealed 
with  his  seal,  and  to  the  court  now  here  shown,  the  date 
whereof  is  the  day  and  year  aforesaid,  acknowledged  him- 
self, by  the  name  of  D.  D.  &  Co.  (by  which  name,  as  well 
as  by  the  name  of  D.  D.,  the  said  defendant  is  called  and 
knewn),  to  be  held  and  firmly  bound,"  &c.  (Williams  v. 
Bryant,  5  Mees.  &  W.  447 ;  Reeves  v.  Slater,  7  B.  & 
Cress.  (14  E.  C.  L.)  486,  490  ;  1  Greenl.  Evid.  §  69,*"n  3  ; 
Ante,  p.  573,  574.) 
5".  RULE  V. — The  Pleadings  must  show  Title. 

When,  in  pleading,  any  right  or  authority  is  set  up  in  re- 
spect of  property,  personal  or  real,  some  title  to  that  property 
must  of  course  be  alleged  in  the  party,  or  in  some  other 
person  from  whom  he  derives  his  authority.  And  so  if  a 
party  be  charged  with  any  liability  in  respect  of  property, 
personal  or  real,  his  title  to  that  property  must  be  alleged. 
(St.  PL  304  ;  Com.  Dig.  Pleader,  (3  M.  9);  Pearle  v.  Bridges, 
3  Saund.  401  a,  &  n  (1).) 

This  doctrine  is  sometimes  spoken  of  as  if  it  were  confined 
to  the  declaration,  of  which  it  is  indeed  true  that  it  must  state 
such  a  case  as  entitles  the  plaintiff  to  recover,  as  by  showing 
by  proper  averments,  that  he  had  a  right  of  action  at  the 
commencemait  of  the  suit ,  as  that  a  promise  not  under  seal 
is  founded  on  a  valuable  consideration ;  that  in  trover  there 
was  a  conversion  ;  that  a  condition  precedent  has  teen  per- 
formed, &c.  (Grould's  PI.  c.  4,  §  7  &  seq;  Bac.  Abr.  Pleas. 
'  &c.  (B.)  5,  1 ;  Com.  Dig.  Pleader,  (C.  34)  &  seq.)  But  the 
rule  is  alike  applicable  to  all  pleadings,  although  it  will  sel- 
dom be  exemplified  in  any  but  declarations  and  pleas.  One 
anomalous  exception  to  the  otherwise  universal  principle  that 
the  plaintiff  cannot  recover  unless  his  declaration  contains 
averments  setting  forth  tlie  gist  of  the  action,  is  insisted  upon 
in  one  or  more  cases  of  authority,  namely,  that  it  is  not  need- 
ful in  an  action  for  malicious  prosecution  to  allege  the  want 
of  probable  cause.  (Jones  v.  Givin,  Gilb.  Cas.  201 ;  S.  C.  10 
Mod.  214.)  But  in  Virginia  the  contrary  is  the  established 
doctrine,  and  as  our  judges  conceive,  the  docti-ine  in  England 
also.  (Ellis  V.  Thilman,  3  Call.  5 ;  Young  v.  Gregorie,  Id. 
452  &  seq;  Kirtley  v.  Deck,  2  Munf.  20,  21  &  seq.) 

Let  us  examine  the  doctrine  as  to  alleging  title  to  property, 
(1), Where  the  party  alleges  such  title  in  himself,  or  in  another 
whose  authority  he  pleads  ;  and  (2),  Where  he  alleges  it  in 
Ms  adversary  ;  and  then  note  (3),  The  proof  to  be  made  of 


968  VINDICATING,  ETC.,  EIGHTS  VIOLATED.  [bOOK  IV. 

the  title  alleged ;  and  (4),  The  exceptions  to  the  general  rule 
requiring  that  title  should  be  shown ; 
W.  C. 
1'^.  The  Doctrine  as  to  alleging  Title  where  the  Party  alleges 
it  Himself,  or  in  another  whose  Authority  he  Pleads. 

In  this  case  the  title  must,  for  the  most  part,  be  fully  and 
particularly  alleged,  inasmuch  as  it  cannot  but  be  well  known 
to  the  pleader;  whilst  the  adversary's  title,  with  which  he 
will  probably  be  in  general  but  imperfectly  acquainted,  is 
allowed  to  be  stated  generally. 

We  may  advert  to  (1),  The  planner  of  alleging  title;  (2) 
The  extent  of  accuracy  with  which  it  must  be  set  forth  ;  and 
(3),  The  rules  respecting  the  derivation  of  title ; 
W.  C. 
1'^.  The  Manner  of  alleging  Title  in  Oneself,  &c. 

There  are  certain  forms  used  in  pleading  appropriate  to 
each  different  kind  of  title,  according  to  all  the  distinctions 
as  to  the  kind  and  quantity  of  estate,  the  time  of  enjoyment 
as  in  'presenti,  or  in-futuro  by  way  of  remainder,  &c.,  the,. 
number  of  owners,  and  the  manner  of  derivation  or  acquis 
sition.  These  forms  Tnust  substantially  be  observed,  and 
it  would  be  wise,  in  general,  to  follow  them  literally,  with 
such  adaptations  as  the  differences  in  our  situation  and  lawa 
call  for.  They  are  too  various  to  be  even  illustrated  here, 
and  it  will  be  necessary  to  refer  the  student  to  the  copious 
store  of  them  collected  in  2  Chit.  PI.  560  &  seq. 

One  ease,  however,  it  may  be  expedient  to  mention, 
namely,  where  a  prescriptive  right  is  claimed  to  an  ease- 
ment, or  to  any  profit  or  benefit  taken  or  arising  out  of 
land,  such  as  a  prescriptive  right  of  way  or  of  common. 
It  is  required  in  that  case  to  allege  a  seisin  in  fee  of  the 
close  or  other  corporeal  hereditament  in  respecit  of  which 
the  right  is  claimed,  and  then  to  prescribe  for  it  in  a  que 
estate  ;  that  is,  to  allege  that  the  ])erson  so  seised,  and  all 
those  whose  estate  he  has  in  the  premises,  has  from  time 
immemorial,  exercised  the  right  in  question.  (St.  PL  305 ; 
1  Saund.  346,  &  n  (2) ;  Atto.  Gen.  v.  G-auntlett,  3  Yo.  & 
Jerr.  98-'9 ;  (3-rimstead  v.  Marlowe,  4  T.  R.  718.) 
2^.  The  Extent  of  Accuracy  with  which  a  Title  in  Oneself,. 
&c.,  must  be  Set  Forth. 

The  leading  distinction  with  respect  to  the  particularity 
and  accuracy  with  which  the  title  must  be  stated,  is  be- 
tween, (1),  Estates  in  fee-simple  ;  and  (2),  Particular  es- 
tates ;  that  is,  estates  less  than  fee-simple  ; 
W.  C. 
1'.  The  Doctrine  as  to  the  Accuracy  with  which  a  Title  in 
Fee-Simple  must  be  Stated. 

We  must  here  distinguish   between,  (1),  The  general 
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doctrine ;  and  (2),  The  doctrine  where  seisin  has  been 

previously  alleged  in  another  ; 

W.  C. 
18,  The  G-eneral  Doctrine  in  Case  of  Fee-Simple  Estates. 
In  general,  in  setting  forth  a  title  in  fee-simple,  it  is 
sufficient  to  state  merely  a  seisin  in  fee-simple  in  the 
party,  according  to  the  usual  form  of  alleging  that  title, 
namely,  that  the  party  was  "  seised  in  his  demesne  as  of 
fee,  (or  as  we  should  say,  seised  in  fee-simple,  2  Insts. 
Com.  &  Stat.  Law,  73, 74,)  of  and  in  a  certain  messuage," 
&c.,  without  showing  the  derivation,  or  (as  it  is  expressed 
in  pleading,)  the  commenceTnent  of  the  estate.  (St.  PI. 
306  ;  3  Th.  Co.  Lit.  413 ;  Scavage  v.  Hawkins,  4  Cro. 
(Car.)  571.)  For  if  it  were  requisite  to  show  from  whom 
the  present  tenant  derived  his  title,  it  might  be  required 
with  equal  reason  to  show  from  whom  that  person  de- 
rived Jds,  and  so  ad  infinitum.  So,  though  the  fee  be 
conditional  or  determinable  on  a  certain  event,  yet  a  sei- 
sin in  fee  may  be  alleged  without  showing  the  com- 
mencement of  the  estate.  (St.  PI.  307.) 
2*.  The  Doctrine  where  Seisin  has,  in  the  Course  of  the 
Pleading,  been  previously  Alleged  in  another. 

Where,  in  the  course  of  the  pleading,  the  seisin  has 
already  been  alleged  in  another  person,  from  whom  the 
present  party  claims,  it  must  of  course  be  shown  how  it 
passed  from  one  of  these  persons  to  the  other.  Thus, 
in  an  action  of  debt  or  covenant  brought  on  a  deed  of, 
lease  by  the  heir  of  the  lessor,  the  plaintiflF  having  al- 
leged that  his  ancestor  was  seised  in  fee,  and  made  the 
lease,  must  proceed  to  show  how  the  fee  passed  to  him- 
self, viz :  hy  descent.  For  example,  C.  C,  the'  son  and 
heir  of  J.  C,  deceased,  brings  an  action  of  covenant 
against  D.  D.  for  non-payment  of  rent,  upon  a  deed  of 
lease  made  by  J.  C.  in  his  life-time  to  D.  D.  He  states 
J.  C.'s  seisin  in  fee,  and  that,  being  so  seised,  he  de- 
mised the  lands  to  D.  D.  at  a  certain  rent,  for  a  term 
not  yet  ended,  and  afterwards  died  seised  of  the  rever- 
sion in  the  premises,  and  then  proceeds  to  derive  his 
title  by  descent  from  his  father.  "After  whose  decease 
(that  is,  J.  C.'s,)  the  said  reversion  descended  to  the 
said  plaintiff,  as  the  only  child  and  sole  heir  of  the  said 
J.  C,  whereby  the  said  plaintiff  was  seised  of  the  rever- 
sion of  the  said  demised  premises  in  his  demesne  as  of 
fee,  [or  more  properly,  with  us,  in  fee-simple'].  And 
the  said  plaintiff  in  fact  says,  that  he,  the  said  plaintiff,, 
being  so  seised,  and  the  said  defendant  being  so  possessed 
as  aforesaid,"  a  large  sum  of  money  became  due  for  rent. 
&c.     (St.  PI.  167,  307.) 
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So  if,  in  trespass,  the  defendant  plead  that  E.  F.,  be- 
ing seised  in  fee,  demised  to  Gr.  H.,  under  whose  com- 
mand the  defendant  justifies  the  trespass  on  the  land 
(giving  color),  and  the  plaintiff  in  his  replication  admits 
JE.  F.'s  seisin,  but  sets  up  a  subsequent  title  in  himself 
to  the  same  land  in  fee-simple,  prior  to  the  alleged  de- 
mise, he  must  show  the  derivation  of  the  fee  from 
E.  F.  to  himself,  by  conveyance  antecedent  to  the  lease 
under  which  G.  H.  claims.  (St.  PL  307;  9  "Wentw. 
PI.  Index,  xl,  xli. ) 
2'.  Doctrine  in  Case  of  Particular  Estates. 

In  respect  to  the  rule  for  setting  out  the  title  to  par- 
ticular estates,  we  must  observe,  (1),  The  general  rule; 
and  (2),  The  doctrine  where  the  title  is  stated  as  matter 
of  inducement; 
W.  C. 
1®.  The  General  Doctrine  as  to  the  Staietnent  of  Title  to 
'Particular  Estates. 

The  general  rule  is  that  the  commencement  of  particu- 
lar estates  rmist  he  shown.  (St.  PI.  308  ;  3  Th.  Co.  Lit. 
413  ;  Scilly  v.  Dally,  2  Salk;  563  ;  Johns  v.  Whitley,  3 
Wils.  72.)  If,  therefore,  a  party  sets  up  in  his  own 
favor  an  estate  for  life,  for  years,  or  at  will,  he  must 
show  the  derivation  of  that  title  from  its  commence- 
ment ;  that  is,  from  the  last  seisin  in  fee-simple  ;  and  if 
derived  by  alienation  or  conveyance,  the  substance  and 
effect  of  such  conveyance  should  be  precisely  set  forth. 
(St.  PI.  308.) 
2^.  The  Doctrine  as  to  the  Mode  of  Stating  the  Title  when 
it  is  alleged  hy  way  of  Inducement. 

Where  the  title  is  stated  merely  by  way  of  induce^ 
ment,  the  commencement,  even  of  particular  estates, 
need  not  be  shown.  (Com.  Dig.  Pleader,  (E.  19),  (E.  10), 
(C.  43) ;  St.  PL  309.)  Thus,  if  an  action  of  debt  or 
covenant  be  brought  on  a  deed  of  lease,  by  the  executor 
of  a  lessor,  who  had  been  entitled  for  a  term  of  years, 
it  is  necessary  in  the  declaration  to  state  the  title  of  the 
lessor,  in  order  to  show  that  the  plaintiff  is  entitled  to 
maintain  the  action  as  his  representative.  But  as  the 
title  is  in  that  case  alleged  by  way  of  inducement  only, 
and  cannot  come  in  question,  (the  action  being  mainly 
founded  on  the  lease  itself,)  the  particular  estate  for 
years  may  be  alleged  in  the  lessor,  without  showing  its 
commencement.  (St.  PL  310  ;  Com.  Dig.  Pleader,  (C. 
43) ;  Searl  v.  Bunion,  2  Mod.  70  ;  Skevill  v.  Avery,  4 
Cro.  (Car.)  138  ;  Lodge  v.  Frye,  3  Cro.  (Jac.)  52.) 
3'.  Rules  respecting  the  Derivation  of  Title. 

The  topics  to  be  discussed  under  this  head  will  include, 
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(1),  The  rules  respecting  the  derivation  of  title  where  the 
party  claims  by  descent ;  (2),  TVhere  he  claims  by  purchase ; 
(3),  That  a  conveyance  must  be  stated  according  to  its  legal 
effect,  rather  than  its  form  of  words ;  (4),  That  convey- 
ances existing  at  common  law  must  be  stated  according  to 
common  law  requirements ;  and  (5),  That  in  certain  cases 
less  precise  allegations  of  title  are  admissible; 
W.  C. 
1^  The  Rules  respecting  the  Derivation  of  Title  where  the 
party  claims  hy  Descent. 

Wliere  a  party  claims  hy  inheritance  or  descent,  he  must 
in  general  show  how  he  is  heir,  viz :  as  son  or  otherwise ;  • 
and  if  he  claims  hy  mediate,  not  immediate  descent,  he 
must  show  the  pedigree ;  for  example,  if  he  claims  as 
nephew,  he  must  sliow  how  nephew.  Thus,  having  averred 
that  the  ancestor,  S.  B.  was  seised  of  the  lands  in  ques- 
tion, in  his  demesne,  as  of  fee  and  right,  (or,  with  us,  in 
foe-simple  and  in  right),  he  would  proceed  to  state  that 
the  said  S.  B.  died  seised,  and  without  issue;  and  that  upon 
his  death,  the  right  to  the  land,  with  the  appurtenances 
"  descended  and  came  to  the  said  J.  D.  (the  party  plead- 
ing), who  was  the  son,  and  only  child  of  K.  B.,  then  de- 
ceased, who  in  liis  lifetime  was  the  brother  of  the  said  S. 
B  ,  and  died  before  him,  which  said  J.  D.  was  the 
nephew  and  heir  of  the  said  S.  B."  (2  Saund.  45  e  ;  10 
Wentw.  PJ.  214;  2  Chit.  PI.  571  &  seq ;  Dumsday  v. 
Hughes,  3  Bos.  &  Pul.  453 ;  Blackborough  v.  Davis,  12 
Mod.  619.) 
2^  The  Rules  respecting  the  Derivation  of  Title  where  the 
Party  claims  hy  Purchase. 

Where  a  party  claims  hy  conveyance  or  alienation  the 
nature  of  the  conveyance  and  alienation  must  in  general 
be  stated,  as  whether  it  he  hy  devise,  feoffment,  grant, 
lease,  hargain  and  sale,  &c.  (2  Chit.  PI.  573  &  seq;  2 
Saund.  9  c,  &  n  (13),  20 ;  St.  PL  310-'ll.) 
3'.  The  Conveyance  or  Mode  of  Alienation  must  be  stated 
according  to  its  Legal  Effect  rather  than  its  Form  of 
Words. 

This  depends  upon  a  more  general  rule,  which  will  be 
considered  in  another  place,  viz:  "that  things  are  to  be 
pleaded  according  to  their  legal  effect  or  operation."  For 
the  present  the  doctrine,  as  applicable  to  conveyances, 
may  be  thus  illustrated :  In  pleading  a  conveyance  for 
life  with  livery  of  seisin,  the  proper  form  is  to  allege  it 
as  a  "  demise  "  for  life,  for  such  is  its  effect  in  proper  legal 
description.  So  a  conveyance  of  the  fee  simple  with 
livery  is  described  by  the  term  "  enfeoffed."  (St.  PI.  311 ; 
2   Chit.  PL  573,  &c.)     And  such 'would  be  the  forhi  of 
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pleading,  whatever  might  be  the  words  of  donation  used 
in  the  instrument  itself  which,  in  all  the  three  cases,  are 
often  the  same,  viz:  those  of  "give"  and  ''grant."  (St. 
PI.  311-'12;  2  Insts.  Com.  &  Stat.  Law,  670.)  So  in  a, 
conveyance  by  lease  and  release,  though  the  words  of  the 
deed  of  release  be  "grant,  bargain,  sell,  release  and  con- 
firm," yet  it  should  be  pleaded  as  a  release  only,  for  that 
is  the  legal  effect.  And  a  surrender  (whatever  words  are 
used  in  the  instrument),  should  be  pleaded  with  sursum 
reddidit,  (surrendered)  which  alone  in  pleading  describes 
the  operation  of  a  conveyance  as  a  surrender.  (St.  PL  312 ; 
1  Saund.  235  b,  n  (9)';  2  Saund.  97  &  n  (1)  and  (2) ;  2. 
Chit.  PI.  573&seq.) 
4:'.  Conveyances  not  ai-ising  out  of  Statutes  are  to  be  stated 
according  to  the  Requirements  of  the  Common  Law. 

Where  the  common  law  requires  no  deed  or  writing,  (as 
in  the  case  of  a  feoffment  or  other  conveyance  of  a  free- 
hold with  livery  of  seisin,)  none  need  be  averred  in  plead- 
ing, notwithstanding  the  statute  of  frauds  (29  Car.  II,  c. 
3,  §  1,  2,  3) ;  and  our  statute  of  conveyances  (V.  C.  1873, 
c.  112,  §  1),  require  a  deed;  for  it  is  a  general  rule  that 
regulations  introduced  by  statute  do  not  alter  the  form  of 
pleading  at  common  law.  But  where  the  common  law  re- 
quires a  deed,  (as  in  the  case  of  a  release  from  one  joint- 
tenant  to  another,  or  of  a  grant  of  incorporeal  property,) 
there  a  deed  must  be  averred.  And  ■syhen  the  conveyance 
is  statutory,  as  by  will,  or  under  the  statutes  of  uses  or  of 
grants,  the  conveyance  must  be  alleged  to  be  in  that  form 
in  whicih  the  statute  on  which  it  depends  shall  authorize 
it  to  be  made.  Thus,  a  devise  must  be  averred  to  be  in 
writing,  and  a  conveyance  under  the  statute  of  uses  or  of 
grants  must  be  shown  to  be  hy  deed.  (2  Insts.  Com.  & 
Stat.  Law,  407,  671,  701,  744,  913  ;  2  Th.  Co.  Lit.  453,. 
513-'l4,  n  (T.  3)  ) 

There  is,  however,  one  case  in  which  it  is  usual  in 
pleading  to  allege  a  deed,  tliough  not  necessary  at  corn- 
mon  law,  to  the  conveyance,  and  which,  therefore,  in 
practice  at  least,  forms  an  exception  to  the  above  rule. 
For  in  making  title  under  a  lease  for  years  by  indenture,, 
the  indenture  is  commonly  pleaded,  notwithstanding  the 
lease  was  good  at  common  law,  by  parol,  and  needs  to  be 
in  writing  only  where  the  term  in  England  exceeds  three 
years,  and  with  us  where  it  exceeds  five,  and  then  only 
by  the  statute  29  Car.  II,  c.  3,  and  our  corresponding 
statute  of  conveyances.  (V.  C.  1873,  c.  112,  §  1 ;  2  Chit. 
PI.  574r ;  1  Saund.  187,  203,  n  (1).) 

On  the  other  hand,  in  the  case  where  a  demise  by  hus- 
band and  wife  of  the  wife's  land  is  pleaded,  it  seems  that 
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it  is  not  necessary,  independently  of  statute,  to  show  that 
it  was  by  deed;  and  yet  the  lease,  if  without  deed,  is  at 
common  law  void  as  to  the  wife,  after  the  death  of  the 
husband.  The  reason  seems  to  be,  that  such  lease,  though 
witliout  deed,  is  at  common  law  good  during  the  hus- 
band's life.  (St.  PI.  31i;  2  Saund.  180  a,  n  (9);  Bac. 
Abr.  Leases,  (C)  1 ;  Wiscot's  Case,  2  Co.  61  b,  &  n  (M) ; 
Bateman  v.  Allen,  1  Cro.(Eliz.)  438  ;  Childes  v.  Wescott, 
2  Cro.  (Eliz.)  482.)  At  present,  in  Virginia,  all  the  real 
and  personal  property  of  any  female  who  marries  after 
4:th  April,  1877,  which  she  owns  at  the  time  of  her  mar- 
riage, and  any  property  acquired  by  a  married  woman  as 
a  separate  and  sole  trader,  shall  be  her  separate  and  sole 
property,  not  subject  to  the  disposal  of  her  husband,  nor 
liable  for  his  debts ;  and  she  has  power  to  contract  in  re- 
lation thereto,  or  for  the  disposal  thereof,  and  may  sue 
and  be  sued  as  if  she  were  a.  feme  sole,  provided  that  her 
husband  shall  join  in  any  contract  in  reference  to  her  real 
or  personal  property,  other  than  such  as  she  may  acquire 
as  a  sole  trader  ;  and  shall  be  joined  with  her  in  any  ac- 
tion by  err  against  her.  (Acts  1876-7,  p.  333,  c.  329.) 
This  provision  may  throw  not  a  little  doubt  upon  the  pro- 
position stated  above,  inasmuch  as  it  disables  the  husband 
alone  to  dispose  of  the  wife's  lands  at  all. 
5*.  In  Certain  Oases  less  precise  Allegations  of  Title  are  ad- 
missihle. 

The  certain  excepted  cases  in  which  different  and  less 
precise  modes  of  laying  title  are  permitted,  may  be  classed 
as  follows,  (1),  Those  where  it  is  sufficient  to  allege  a 
general  freehold  title  ;  and  (2),  Those  where  it  is  sufficient 
to  allege  a  title  of  mere  possession  ; 
W.  C. 
18.  Cases  where  it  is  Sufficient  to  allege  a  General  Freehold 
Title. 

In  a  plea  in  trespass  quare  clausum  fregit,  or  an 
avowry  in  replevin,  and  also  in  an  assize,  (but  it  is  be- 
lieved in  no  other  cases,)  if  the  defendant  claim  an  estate 
of  freehold  in  the  locus  in  quo,  he  is  allowed  to  plead 
generally  that  the  place  is  his  "  close,  soil,  and  freeholdP 
This  is  called  the  plea  or  avowry  of  liberum  tenementum. 
<3  Chit.  PI.  1098,  1058  ;  Com.  Dig.  Pleader,  (3  M. 
34) ;  Elwis  v.  Lombe,  6  Mod.  119 ;  Pell  v.  Garlick,  12 
Mod.  508  ;  1  Saund.  347  d,  n  (6).)  As  replevin  has 
been  abolished  in  Yirgina,  (V.  C.  1873,  c.  145,  §  4,)  and 
assize  is  out  of  use,  the  illustration  of  the  plea  of  liberum 
tenementum,  which  is  usually  accompanied  by  the  plea 
of  not  guilty,  m&y  be  limited  to  the  action  of  trespass 
quare  clausum-  fregit. 


974c  VINDICATIITG,  ETC.,  EIGHTS  VIOLATED.  [bOOK  IV. 

Plea  of  Libeeum  Tenementum, 
In  trespass  quare  dausum  fregU. 

[Omitting  title  of  court  and  rules.']  ^And  for  a  further  plea  in  this  behalf  as  to- 
the  breaking  and  entering  of  the  said  close,  in  which,  &c.,  in  the  said  declaration 
mentioned ;  and  with  feet  in  walking,  treading  down,  trampling  upon,  consuming 
and  spoiling  the  grass  and  herbage  then  and  there  growing,  the  said  defendant  say& 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his  action  aforesaid  thereof 
against  him,  because  he  says  that  the  said  close  in  the  said  declaration  mentioned, 
and  in  which,  &c.,  now  is,  and  at  the  several  times  when,  <&e.,  was  the  close,  loH^ 
a/nd  freehold  of  him,  the  said  defendant.  Wherefore  he,  the  said  defendant,  at 
the  said  several  times  when,  &c.,  broke  and  Entered  the  said  close,  in  which,  &c., 
and  with  feet  in  walking,  trod  down,  trampled  upon,  consumed,  and  spoiled  the  grasa 
and  herbage  then  and  there  growing,  as  he  lawfully  might  for  the  cause  aforesaid, 
which  are  the  same  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  said  plaintiff  hath  above  complained.  And  this  the  said  defendant  is. 
ready  to  verify.  Wherefore  he  prays  judgment,  if  the  said  plaintiff  ought  to  have 
or  maintain  his  action  aforesaid  thereof  against  him.     [3  Chit.  PI.  1098,  1058.] 

This  averment  of  a  general  freehold  title  will  be  sus- 
tained by  proof  of  any  estate  of  freehold,  whether  in 
fee  or  for  life  only,  and  whether  in-  possession  or  ex- 
pectant on  the  determination  of  a  term  for  years.  Eut 
it  does  not  apply  to  the  ease  of  a  freehold  estate  in  re- 
mainder or  reversion  expectant  on  a  particular  estate  of 
freehold.     (St.  PI.  315-'16.) 

The  plea  of  libenim,  tenementum  (which  is  generallv 
deiiominated  the  common  bar),  may  appear  at  first  sight 
to  be  opposed  to  principle,  as  giving  no  color  to  the  plain- 
tiff. It  is  obvious,  however,  that  it  is  not  open  to  this 
objection;  because,  though  it  asserts  the  freehold  to  be 
in  the  defendant,  it  does  not  exclude  the  possibility  of 
the  plaintiff's  being  possessed  of  the  premises  for  a  term 
of  years;  and  it  leaves  him,  therefore,  a  suflicient  color 
to  maintain  tlie  action.  And  so  also  it  would  be  if  the 
plea  were  that  the  defendant  was  seised  in  fee.  (St.  PL 
316  ;  1  Chit.  PI.  542.)  But  (as  we  have  elsewhere  seen) 
a  plea  that  J.  S.  was  seised  in  fee,  and  demised  to  the 
defendant  for  years,  is  bad  for  want  of  color,  unless  ex- 
press color  be  given.    (St.  PI.  317  ;  Ante,  p.  650,  910.) 

In  alleging  a  general  freehold  title,  it  is  not  necessary 
to  show  its  comm,encement,  as  is  seen  from  the  example 
given  above.  (St.  PI.  318.) 
2^.  Cases  where  it  is  suflicient  to  allege  a  Title  of  Mere 
Possession. 

Let  us  observe,  (1),  In  what  cases  a  title  of  mere  pos- 
session is  applicable  ;  (2),  The  form  of  laying  a  title  of 
possession ;  and  (3),  The  proof  to  sustain  a  title  of  pos- 
session : 
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w.  c. 

l'^.  In  what  Cases  a  Title  of  Mere  Possession  is  Appli- 
cable. 

We  are  here  to  take  notice  of,  (1),  The  general  doc- 
trine upon  the  subject ;  and  (2),  The  exceptions  to  the 
general  doctrine.  . 

1'.  The  General  Doctrine  as  to  where  a  Title  of  mere 
Possession  is  Applicahle. 

The  general  rule  on  this  subject  is,  that  it  is  suffi- 
cient to  allege  possession  merely  as  against  a  wrong  doer  ; 
or,  in  other  words,  that  it  is  enough  to  lay  a  title  of 
possession  against  a  person  who  is  stated  to  have  com- 
mitted an  injury  to  such  possession,  having  as  far  as 
it  appears,  no  title  himself.  (Com.  Dig.  Pleader,  (C. 
39),  (C.  41) ;  3  Eob.  Pr.  (2nd  ed.)  414  &  seq,  228  j 
Birt  V.  Strode,  12  Mod.  98;  Greenhow  v.  Ilsley, 
"Willes,  619  ;  Taylor  v.  Eastwood,  1  East.  212  ;  "War- 
ing V.  Griffiths,  1  Burr.  444.)  Thus,  if  the  plaintiff 
declares  in  trespass,  for  breaking  and  entering  his 
close,  or  in  trespass  on  the  case,  for  obstructing  his 
right  of  way,  it  is  enough  to  allege  in  the  declaration,, 
in  the  first  case,  that  it  is  the  "  close  of  the  plaintiff," 
and  in  the  second  case  that  "  he  was  possessed  of  a 
certain  messuage,  &c.,  and  by  reason  of  such  posses- 
sion, of  right  ought  to  have  had  a  certain  way,"  &c. 
For  if  the  case  was  that  the  plaintiff  being  possessed 
of  the  close,  the  defendant  having  himself  no  title, 
broke  and  entered,  or  that  the  plaintiff  being  pos- 
sessed of  a  messuage  and  right  of  way,  the  defendant 
being  without  title,  obstructed  it,  then  whatever  was 
the  nature  and  extent  of  the  plaintiff's  title  in  either 
case,  the  law  will  give  him  damages  for  the  injury  to 
his  possession  ;  and  it  is,  therefore,  the  possession  only 
that  needs  to  be  stated.  It  is  true  that  it  does  not  yet 
appear  that  the  defendant  had  no  title,  and  by  his 
plea,  he  may  possibly  set  up  one  superior  to  that  of 
the  plaintiff;  but  as,  on  the  other  hand,  it  does  not  yet 
appear  that  he  had  title,  the  effect  is  the  same ;  and 
till  he  pleads,  he  must  be  considered  as  a  mere  wrong- 
doer ;  that  is,  he  must  be  taken  to  have  committed  an 
injury  to  the  plaintiff's  possession  without  having  any 
right  himself.     (St.  PI.  319-'20.) 

Again,  in  an  action  of  trespass  for  assault  and  bat- 
tery, if  the  defendant  justifies  on  the  ground  that  the 
plaintiff  Avrongfully  entered  his  house,  and  was  ma*king 
a  disturbance  there,  and  that  the  defendant  gently  re- 
moved him,  the  form  of  the  plea  is,  that "  the  defendant 
was  lawfully  possessed  of  a  certain  dwelling-house. 
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&c.,  and  being  so  possessed  the  said  plaintiff  was  un- 
lawfully in  the  said  dwelling-house,"  &c.,  and  it  is 
not  necessary  for  the  defendant  to  show  any  title  to 
the  house  beyond  this  of  mere  possession.  (St.  PI. 
320;  3  Chit.  PI.  lOTS-'*;  4  Eob.  Pr.  619;  SkeviU 
,  V.  Avery,  4  Cro.  (Car.)  138-'9.)  For  the  plaintiff 
has,  at  present,  set  up  no  title  at  all  to  the  house,  and 
on  the  face  of  the  plea  he  appears  to  have  committed 
an  injury  to  the  defendant's  possession,  without  having 
any  right  himself. 

So,  in  an  action  of  trespass  for  seizing  cattle,  if  the 
defendant  justifies  on  the  ground  that  the  cattle  were 
trespassing  on  his  close,  it  is  not  necessary  for  him  to 
show  any  title  to  his  close,  except  that  of  mere  posses- 
sion.    (St.  PI.   321 ;  1  Sannd.  221,  n.  (1) ;  3  Saund. 
284  e,  n.  (3);  Anon.  2  Salk,  643;  Searl  v.  Bunion,  2 
Mod.  70 ;  Langford  v.  Webber,   3  Mod.  132 ;  Haw- 
kins V.  Eckles,  2  Bos.  &  Pul.  361,  n.  (a).) 
2*.  The  Exceptions  to  tlie  General  Doctrine  that  a  Title  of 
mere  Possession  is  Applicable  against  a  Wrong-doer. 
These  exceptions  seem,  at  common  law,  to  embrace 
two  cases,  namely:  (I),  Replevin;  and  (2),  Heal  and 
mixed  actions ; 
W.  C. 
1'^.  Doctrine  as  to  Averring  a-Title  of  rnere  possession 
in  Replevin. 

In  replevin  it  is  held  not  to  be  sufiicient  to  state  a 
title  of  mere  possession,  even  in  a  case  where  it 
would  be  allowable  in  trespass,  by  virtue  of  the  gen- 
eral rule  above'  discussed.  Thus  in  replevin,  if  the 
defendant,  by  way  of  avowry,  pleads  that  he  was 
possessed  of  a  messuage,  and  entitled  to  common  of 
pasture  as  appurtenant  thereto,  and  that  he  took  the 
cattle  in  question  damage  fesant,  it  seems  that  this 
pleading  is  bad  ;  and  that  in  this  action  it  isnot  suffi- 
cient to  lay  such  title  of  mere  possession,  because,  it  is 
said,  the  title  is  involved  in  the  merits,  forasmuch  as  the 
avowant  does  not  seek  merely  to  excuse  a  wrong  im- 
puted to  him  (as  in  the  cases  of  the  trespasses  we  have 
been  considering),  but  to  have  the  chattels  replevied  re- 
tumed  to  him.  (St.  PI.  321-'2  ;  3  Saund.  284  e,  n. 
(3);  Butts'  Case,  7  Co.  25  a;  Goodman  v.  Avlin, 
Yelv.  148 ;  Scilly  v.  Dally,  2  Salk.  562 ;  Saunders 
V.  Huasey,  1  Ld.  Raym.  332;  Matthews  v.  Carew,  1 
Salk.  107;  Hawkins  v.  Eckles,  2  Bos.  &  P.  360-'61 ; 
&  n  (a).). 

The  action  of  replevin,  it  will  be  remembered,  is 
abolished  in  Virginia,    so   that   this  first  exception 
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practically  is  of  no  importance  here.     (Y.  C.  1873,  c. 
145,  §4.) 
2^.  Doctrine  as  to  averring  Title  of  Mere  Possession  in 
Real  and  Mixed  Actions. 

Title  of  mere  possession  is  seldom  allowable  in  real 
or  mixed  actions.,  for  in  these  an  injury  to  the  pos- 
session is  seldom  alleged;  the  question  in  dispute 
being,  for  the  most  part,  on  the  right  of  possession, 
or  the  right  of  property.  (St.  PL  322.) 
2^.  The  form  of  laying  a  Title  of  Possession. 

It  will  tend  to  clearness  if  we  examine  the  form  of 
laying  a  title  of  possession  in  respect  of  (1),  Goods  and 
chattels ;  (2),  Corporeal  hereditaments ;  and  (3),  Incor- 
poreal hereditaments ; 
W.  C. 
1^  The  Form  of  laying  a  Title  of  Possession  in  Respect 
of  Goods  and  Chattels. 

The  form  is  either  to  allege  that  they  were  "the 
goods  and  chattels  of  the  plaintiff "  or  other  party 
pleading ;  or  that  the  party  pleading  "  was  lawfully 
possessed  of  them  as  of  his  own  property."  Thus,  in 
a  declaration  in  trover,  the  plaintiff  alleges  that  he 
"  was  lawfully  possessed  as  of  his  own  property  of  cer- 
tain goods  and  chattels,  to  wit,"  &c.  And  in  detinue,  the 
averment  may  be  in  terms  nearly  similar,  or  describes 
the  chattels  as  "  certain  goods  and  chattels  of  the  said 
plaintiff  of  great  value,  to -wit  of  the  value,"  &c.  St. 
PI.  317,  41 ;  2  Chit.  PL  835,  593.) 
2'.  The  Form  of  laying  a  Title  of  Possession  in  Respect 
of  Corporeal  Hereditaments. 

The  form  in  this  case  is  either  to  allege  that  the 
close,  &c.  "was  the  close  of  the  plaintiff"  or  other 
party  pleading,  or  that  he  was  "  lawfully  possessed  of 
a  certain  close,  &c.  Thus,  in  an  action  of  trespass 
quare  clausum  fregit,  the  plaintiff  avers  in  his  declara- 
tion that  the  defendant  with  force  and  arms  broke  and 
entered  "  the  close  of  the  said  plaintiff,"  that  is,  a  cer- 
tain close  called,  &c.  And  in  an  action  of  trespass  on  ^ 
the  case  for  injury  to  land  otherwise  than  by  trespass- 
ing on  it,  the  averment  is  that  the  "  plaintiff  hitherto 
hath  been  and  still  is  lawfully  possessed  of  a  certain 
close,"  or  "  of  a  certain  messuage  or  dwelling  house, 
with  the  appurtenances,  situate,"  &c.  (St.  PL  317, 
39 ;  2  Chit.  PL  863,  769.) 
3'.  The  Form  of  laying  a  Title  of  Possession  in  respect 
of  Incorporeal  Hereditaments. 

With  respect  to  incorporeal  hereditaments  a  title  of 
possession    is   generally   laid   by   alleging   that    the 
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plaintiff  was  posseBsed  of  the  corporeal  thing  in  re- 
spect of  which  the  right  is  claimed,  and  by  reason 
thereof  was  entitled  to  the  right  at  the  time  in  ques- 
tion ;  for  example,  that  he  "  was  possessed  of  a  certain 
messuage,  &c.,  and  by  reason  thereof,  during  all  the 
time  aforesaid,  of  right  ought  to  have  had  common 
of  pasture,"  &c.     (St.  PI.  318;  2  Chit.  PI.  800.) 
3''.  The  Proof  required  to  sustain  a  Title  of  Possession. 
A  title  of  possession  will  be  sufficiently  sustained  in 
all  cases  where  it  is  applicable  by  proof  of  a  present 
and  immediate  interest. »  Thus,  when  a  title  of  posses- 
sion is  alleged  with  respect  to  goods  and  chattels,  the 
statement  will  be  supported  by  any  kind  of  present  in- 
terest in  them,  whether  that  interest  be  temporary  and 
special,  like  that  of  a  common  carrier,  or  finder,  or  ab- 
solute in  its  nature,  like  that  of  an  owner  or  proprietor. 
(St.  PL  318 ;  2  Saund.  47  a,  n  (1).) 

So,  where  a  title  of  possession  is  alleged  in  respect 
of  corporeal  or  incorporeal  hereditaments,  it  will  be  suf- 
ficiently maintained  by  proving  any  kind  of  estate  in 
possession,  whether  fee-simple,  for  life,  for  term  of 
years,  or  otherwise.     (St.  PI.  318.) 

On  the  other  hand,  with  respect  to  any  kind  of  pro- 
perty, a  title  of  possession  is  not  sustained  in  evidence 
by  proof  of  an  interest  in  remainder  or  reversion 
only;  and  therefore,  when  the  interest  is  of  that  de- 
scription, the  preceding  forms  are  inapplicable,  and  title 
must  be  laid  in  remainder  or  in  reversion,  according 
to  the  fact.  (St.  PI.  319 ;  2  Chit.  PI.  568 ;  1  Saund. 
250  e ;  3;  Saund.  235,  &  n  (2).) 
2*.  The  Doctrine  as  to  Alleging  Title  where  the  Party  Alleges 
it  in  his  Adversary. 

Where  a  party  alleges  title  in  his  adversary,  the  rule  ap- 
pears in  general  to  be,  that  it  is  not  necessary  to  allege  title 
mxnre  precisely  than  is  sufficient  to  show  a  liability  in  the 
party  charged,  or  to  defeat  his  present  claim, ;  notwithstand- 
ing, if  the  same  person  were  pleading  in  his  own  title  a  pre- 
cise allegation  thereof  would  be  necessary.  The  reason  of 
this  difference  is,  that  a  party  must  be  presumed  to  be  igno- 
rant of  the  particulars  of  his  adversary's  title,  though  he  is 
bound  to  know  his  own.  (St.  PI.  322 ;  Com.  Dig.  Pleader, 
(C.  26) ;  Cotes  v.  Wade,  1  Lev.  190  ;  Eider  v.  Smith,  3  T. 
E.  768  ;  Derisley  v.  Custance,  4  T.  E.  77.) 

To  answer  the  purpose  of  showing  a  liability  in  the  party 
charged,  according  to  the  rule  just  stated,  it  is  in  most  cases 
sufficient  to  allege  a  title  of  mere  possession.  If,  however, 
the  interest  of  the  adversary  be  not  a  present  interest,  or  if 
mere  possession  is  not  sufficient  to  show  his  liability,  more 
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precision  is  required  in  setting  forth  his  title.  Let  us  there- 
fore inquire,  (1),  "When  a  title  of  mere  possession  in  the  ad- 
versary is  sufficient ;  (2),  The  mode  of  alleging  title  in  the 
adversary  when  his  interest  is  by  way  of  reversion  or  re- 
mainder ;  and  (3),  The  mode  of  alleging  title  in  the  adver- 
sary, when  a  title  of  mere  possession  is  not  sufficient  to  show 
his  liability ; 
W.  C. 
1*.  When  a  Title  of  mere  possession  in  the  Adversary  is  Suf- 
ficient. 

A  title  of  mere  possession  in  the  adversary  is  in  most 
cases  sufficient,  as  we  have  seen ;  but  it  can  be  sustained 
in  evidence  only  by  proving  some  present  interest  in  chat- 
tels, or  actual  possession  of  land.  The  forms  of  alleging 
a  title  of  possession  in  the  adversary  are  similar  to  those 
in  which  the  same  kind  of  title  is  alleged  in  favor  of 
the  party  pleading.  {Ante,  p.  977,  978.)  If  there  be 
no  present  interest  in  chattels,  nor  actual  possession  of 
lands,  or  if  the  mere  possession  is  not  attended  with  the 
liability  sought  to  be  charged,  more  precision  must  be  ob- 
served. (St.  PI.  323.) 
2*.  The  Mode  of  Alleging  Title  in  the  Adversary  when  his 
Interest  is  hy  way  of  Heversion  or  JRemainder. 

Where  the  interest  of  the  adversary  is  by  way  of  rever- 
sion or  remainder,  the  title  of  possession  being  inapplicable, 
it  must  be  described  in  like  manner  as  we  have  seen  such 
a  title  is  alleged  in  favor  of  the  party  pleading.  {Supra, 
p.  978.) 
3*.  The  Mode  of  Alleging  Title  in  the  Adversary  when  a 
Title  of  mere  possession  is  not  Sufficient  to  show  his  Zia- 
hility. 

Where  a  title  of  mere  possession  is  not  sufficient  to 
show  the  adversary's  liability,  although  more  particularity 
must  be  employed  than  that  sort  of  title  requires,  it  is  still 
not  necessary  to  allege  the  title  of  an  adversary  with  as 
much  precision  as  in  the  case  where  a  party  is  stating  his 
own,  and  it  seems  sufficient  that  it  be  laid  fully  enough  to 
show  the  liability  charged.  (Com.  Dig.  Pleader,  (C.  42) ; 
St.  PI.  324 ;  Hiil  v.  Saunders,  4  B.  &  Or.  (10  E.  C.  L.) 
529.)  Hence,  although  it  is  the  rule,  as  we  have  seen, 
with  respect  to  a  man's  own  title,  that  the  commence- 
ment of  particular  estates  should  be  shown,  unless  alleged 
by  way  of  inducement,  {Ante,  p.  970),  yet  in  pleading 
the  title  of  an  adversary,  it  seems  that  this  is  in  gen- 
eral not  necessary,  (St.  PI.  324 ;  Blake  v.  Foster,  8  T.  R. 
496) ;  but  that  it  suffices  to  set  it  forth  with  much  less 
precision  than  when  one  alleges  his  own.  Thus,  it  is 
enough  in  general,  to  plead  such  a  title  by  a  que  estate ; 
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that  is,  to  allege  that  the  opposite  party  has  the  same  estate 
as  has  been  precedently  laid  in  some  other  person,  without 
showing  in  what  manner  the  estate  passed  from  the  one  to 
the  other.  (St.  PI.  324  ;  Com.  Dig.  Pleader,  (E.  23),  (E. 
24);  3  Bl.  Com.  264;  1  Saund.  346,  n  (2).)  Thus,  in 
debt,  where  the  defendant  is  charged  for  rent  as  the  as- 
signee of  the  term  after  several  mesne  assignments,  it  is 
sufficient,  after  stating  the  original  demise,  to  allege  that 
"  after  making  the  said  indenture,  and  during  the  term 

thereby  granted,  to  wit,  on  the day  of ,  in  the 

year ,  all  the  estate  and  interest  of  the  said  E.  F.," 

(the  original  lessee,)  "  of  and  in  the  said  demised  premises, 
came  to  and  vested  in  the  said  defendant,"  without  further 
showing  the  nature  of  the  mesne  assignments.  (St.  PI. 
325  ;  1  Saund.  112  a,  n  (2) ;  Cotes  v.  Wade,  1  Lev.  190  ; 
Derisley  v.  Custance,  4  T.  R.  77.)  But  if  the  case  be  re- 
versed, that  is,  if  the  plaintiff  claiming  as  assignee  of  the 
reversion  sues  the  lessee  for  rent,  he  must  precisely  show 
the  conveyances,  or  other  media  of  title,  by  which  he  be- 
came entitled  to  the  reversion,  and  to  say,  in  general  terms, 
that  it  came  to  him  by  assignment,  will  not  be  sufficient, 
without  circumstantially  alleging  all  the  mesne  assignments, 
(i  Saund.  112  a,  n  (2) ;  2  Chit.^'Pl.  564-'5,  &  n  (b) ;  552  c, 
&  n  (n).) 

Upon  the  same  principle,  if  title  be  laid  in  an  adversary 
by  descent,  as  for  example,  where  an  action  of  debt  is 
brought  against  an  heir  on  the  bond  of  his  ancestor,  it  is 
sufficient  to  charge  him  as  heir,  without  showing  how  he  is 
heir,  viz,  as  son  or  otherwise  ;  but  if  a  party  entitle  him- 
self by  inheritance,  we  liave  seen  that  the  inode  of  descent 
must  be  alleged.  (St.  PI.  326  ;  Ante,  p.  971 ;  Deuham  v. 
Stephenson,  1  Salk.  355.) 
3*.  The  Doctrine  as  to  the  Proof  to  he  made  of  the  Title  al- 
leged in  Pleading.  i 

The  title  shown  in  pleading  must  in  general,  when  issue 
is  taken'  upon  it,  be  strictly  proved.  Time,  quantity,  and 
value  we  have  seen,  do  not  usually  require  to  be  proved  as 
laid,  at  least  if  stated  under  a  videlicet.  But  with  respect 
to  title,  it  is  ordinarily  of  the  substance  of  the  issue  ;  and, 
therefore,  requires  to  be  maintained  accurately  by  the  proof. 
Thus,  in  an  action  on  the  case,  the  plaintiff  alleged  in  his 
declaration  that  he  demised  a  house  to  the  defendant  for 
seven  years,  and  that  during  the  term,  the  defendant  so  neg- 
ligently kept  his  fire  that  the  house  was  burned  down ;  and 
tlie  defendant  having  pleaded  that  the  plaintiff  did  not  de- 
mise in  manner  and  form  as  he  had  complained,  it  appeared 
in  evidence  that  the  plaintiff  had  demised  to  the  defendant 
several  tenements,  of  which  the  house  in  question  was  one ; 
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but  that  with  respect  to  this  house,  it  was  by  an  exception 
in  the  lease,  demised  at  will  only.  The  court  held,  that 
though  the  plaintiff  might  have  declared  against  the  defen- 
dant as  tenant  at  will  only,  and  the  action  would  have  lain, 
yet  having  stated  a  demise  for  seven  yenrs,  the  proof  of  a 
lease  at  will  was  a  variance,  and  that  in  substance,  not  in 
form  only  ;  and  on  the  ground  of  such  variance,  judgment 
was  given  for  the  defendant.  (St.  PL  326-7.) 
4^.  The  Exceptions  to '  the  General  Eule  requiring  that  Title 
should  be  Shown. 

These  exceptions  embrace  the  case,  (1),  Where  the 
opposite  party  is  estopped  to  deny  the  title;  and  (2), 
Where,  in  replevin,  a  more  general  mode  of  alleging  title  is 
by  statute  allowed; 
W.  C. 
1*.  Where  the  opposite  Party  is  Estopped  to  deny  the  Title 
alleged. 

Where  the  opposite  party  is  estopped  fi-oui  denying  the 
title  none  need  be  alleged.  Thus,  in  an  action  for  goods 
sold  and  delivered  it  is  unnecessary,  in  addition  to  the  alle- 
gation that  the  plaintiff  sold  and  delivered  them  to  the  de- 
fendant, to'state  that  they  were  the  goods  of  the  plaintiff, 
for  a  buyer  who  has  accepted  and  enjoyed  the  goods  can- 
not dispute  the  title  of  the  seller.  So,  in  debt  or  covenant 
brought  by  the  lessor  against  the  lessee  on  the  covenants 
of  the  lease,  the  plaintiif  need  allege  no  title  to  the  pre- 
mises demised,  because  a  tenant  is  estopped  from  contro- 
verting his  landlord's  title.  On  the  other  hand,  however, 
a  tenant  is  not  bound  to  admit  title  to  any  extent  greater 
than  might  authorize  the  lease,  and  therefore,  if  the  action 
be  brought,  not  by  the  lessor  himself,  but  by  his  heir,  execu- 
tor, or  other  representative  or  assignee,  the  title  of  the 
former  must  be  alleged,  in  order  to  show  that  the  reversion 
is  now  legally  vested  in  the  plaintiff  in  the  character  in 
which  he  sues.  Thus,  if  he  sue  as  heir,  he  must  allege  that 
the  lessor  was  seised  in  fee,  for  the  tenant  is  not  bound  to 
admit  that  he  was  seised  in  fee,  and  unless  he  was  so  seised, 
tlie  plaintiff  cannot  claim  as  heir.  (St.  PI.  327-'8.)) 
2®.  Where  in  Replevin  a  more  General  Mode  of  Alleging  Title 
is  by  Statute  Allowed. 

We  have  seen  that,  at  common  law,  in  making  avowry 
or  cognizance  in  replevin,  the  defendant  was  required  to 
allege  with  particularity  his  title,  or  the  title  of  his  em- 
ployer, to  the  lands  where  he  distrained  the  goods  in 
question.  {Ante,  p.  976.)  This,  however,  was  attended 
often  with  much  inconvenience,  which  was  remedied  in 
cases  of  distresses /or  re?i<,  by  Stat.  11,  Geo.  II,  c.  19,  enact- 
ing that  it  should  be  lawful  for  all  defendants  in  replevin 
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to  avow  or  make  cognizance  generally,  that  the  plaintiff  in 
replevin  or  other  tenant  of  the  lands  and  tenements  whereon 
such  distress  was  made,  enjoyed  the  same  under  a  grant  or 
demise  at  such  a  certain  rent  during  the  time  wherein  the 
rent  distrained  for  accrued,  which  rent  was  then,  and  still 
remains  due,  without  further  setting  forth  the  grant,  demise, 
or  title  of  such  landlord  or  lessor.  (3  Saund.  284  d,  n  (3).) 
And  whilst  the  action  of  replevin  existed  with  us,  simi- 
lar embarrassments  were  experienced,  (Southall  v.  Garner, 
2  Leigh,  374, 376),  and  they  were  at  length  provided  for  by 
a  statute  conforming,  in  substance,  to  11  Geo.  II.  c.  19. 
(Acts  lS33-'4,  p.  76,  c.  64.)  But  replevin  having  been 
abolished  at  the  revisal  of  1849,  this  statute  was,  of  course 
omitted,  and,  therefore,  repealed.  (V.  C.  1873,  c.  145,  §4; 
Id.  c.  209,  §  1.) 

The  tenant's  impeachment  of  the  lessor's  distress  is 
now,  by  statute  with  us,  made  through  the  medium  of  a 
forthcoming  bond,  by  failing  to  deliver  the  property,  and 
then  resisting  an  award  of  execution  thereon;  and  the  op- 
position of  a  claimant  of  the  property  distrained,  is  made 
by  the  process  of  interpleader;  and  as  neither  of  those  pro- 
ceedings requires  any  pleading  at  all,  (V.  C.  1873,  c.  185, 
§  4 ;  Id  c.  149,  §  2,  3),  there  is  with  us  at  present  little  or 
no  practical  call  for  a  statute  like  that  of  11  Geo.  II.  c.  19. 
6°.  RULE  VI.     The  Pleadings  must  show  Authority. 

In  general,  when  a  party  has  occasion  to  justify  under  a 
.  writ,  warrant,  precept,  judgment,  or  any  authority  what- 
ever, he  must  set  it  forth  particularly  in  his  pleading. 
And  he  ought  also  to  show  that  he  has  substantially  pursued- 
such  authority.  (St.  PI.  329;  3  Th.  Co.  Lit.  411,  412 ;  Com. 
Dig.  Pleader,  (E.  17).) 

Hence,  in  trespass,  if  the  defendant  justifies  as  bailiff',  or 
assistant  of  the  sheriff,  it  is  not  sufficient  to  say  that  he  did 
it  by  the  mandate  of  the  sheriff,  but  he  ought  to  show  his 
warrant.  (Mathews  v.  Gary,  3  Mod.  138-'9 ;  Lamb  v.  Mills, 
4  Mod.  378.) 

Let  us  examine,  (1),  The  general  doctrine  as  to  the  mode 
of  setting  out  authority;  (2),  The   rules  applicable  to  the 
pleading  of  judicial  process  as  authority;  and  (3),  The  doc- 
trine as  to  the  proof  of  the  anthority  alleged. 
1*.  The    General   Doctrine   as   to   the   Mode  of  Setting   out 
Authority. 

The  general  doctrine  as  to  the  mode  of  setting  out  the 
authority  under  which  a  party  justifies,  is  expressed  by  Lord 
Coke  with  his  wonted  pithiness,  thus:  "Regularly  when- 
soever a  man  doth  anything  by  force  of  warrant  or  author- 
ity, he  must  plead  it. "  And  in  another  connexion  he  adds, 
that  "he  ought  to  pursue  the  substance  and  effect  of  the 
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same  accordingly."  (3  Th.  Co.  Lit.  411,  412.)  Thus,  in 
an  action  of  trespass  for  breaking  and  entering  the  plain- 
tiff's close,  breaking  the 'gate  and  lock,  and  driving  away 
the  plaintiff's  cows,  the  defendant  pleaded  the  author- 
ity of  an  English  statute  which  was  said  to  allow  such 
breaking  under  the  circumstances ;  but  the  statute  required 
the  presence  of  a  constable  when  the  breaking  took  place, 
and  the  plea  omitted  to  state  that  fact,  and  was,  therefore, 
held  to  be  insufficient.  (Rich  v.  Woolley,  7  Bingh.  (20  E. 
C.  L.)  651.) 

So  in  all  cases  where  the  defendant  justifies  imder  judi- 
cial process,  he  must  set  it  forth  particularly  in  his  plea;  and 
it  is  not  always  sufficient  to  allege,  in  general  terms,  that  he 
committed  the  act  in  question  by  virtue  of  a  certain  writ  or 
warrant  directed  to  him.  But  the  discussion  of  justification 
under  judicial  process  had  better  be  reserved  to  come  under 
the  second  head  of  this  inquiry,  viz : 
2*.  The  Rules  applicable  to  the  Pleading  of  Judicial  Process 
as  Authority. 

The  general  principle  is,  as  we  have  just  seen,  that  where 
judicial  process  is  pleaded  as  authority,  by  way  of  justifica- 
tion, it  must  be,  for  the  most  part,  set  forth  particularly; 
but  there  are  some  important  distinctions  as  to.  the  degree 
of  particularity  which,  in  difierent  cases,  is  required.  Those 
distinctions  will  appear  by  observing,  (1),  That  the  party 
pleading  need  not  set  out  the  original  cause  of  action ;  (2), 
The  doctrine  where  the  party  pleading  justifies  under  a  writ ; 
and  (3),  The  mode  of  setting  forth  a  judgment  when  it  is 
required  to  be  pleaded ; 
W.  C. 
1".  The  Party  Pleading  Judicia;!  Process  need  not  set  out  the 
original  Cause  of  Action. 

It  is  not  necessary  that  any  person  justifying  under  judi- 
cial process  should  set  forth  the  cause  of  action  in  the  orig- 
inal suit  in  which  that  process  issued.  We  find  this  done 
at  great  length  in  Pitt  v.  Knight,  1  Saund.  90  a;  but  Mr. 
Sergeant  Williams,  in  n  (2)  to  that  case,  condemns  such  a 
mode  of  pleading  as  needlessly  prolix,  and  observes  that  it 
is  enough  to  state  shortly  that  the  one  party  at  a  time  de- 
designated,  impleaded  the  other  in  a  certain  named  court, 
in  a  certain  named  action,  and  that  such  proceedings  were 
thereupon  had,  {taliter  processum  est)  that  a  certain  judg- 
ment was  pronounced,  out  of  which  the  justification  insis- 
ted upon  is  supposed  to  have  arisen.  (1  Saund.  91,  n  (2) ; 
Doe.  V.  Parmiter,  2  Lev.  81 ;  Makareth  v.  Pollard,  1  Ld. 
Raym.  80;  Higginson  v.  Martin,  2  Mod.  195;  Rowland  v. 
Veale,  Oowp.  19;  Belk  v.  Broadbent,  3  T.  R.  183.)     And 
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such  is  the  tenor  of  the  modern  forms.     (3  Chit.  PI.  956, 

956  a,  1091.) 
2*.  The  Doctrine  where  the  Party  Pleadinsj  Justifies  under  a 
Writ. 
The  prominent  distinction  to  be  noted  here  is  as  to  the- 

doctrine,  (1),  Where  the  party  pleading  is  an  officer  ;  and 

(2),  Where  he  is  not  an  officer,  nor  an  officer's  assistant ; 

W.  C. 
1*.  The  Doctrine  where  the  Party  Pleading  is  an  Officer. 
Where  the  justification  is  by  the  officer  executing  the 
writ,  he  need  plead  the  writ  only,  and  not  the  judgment 
on  which  it  was  founded ;  for  his  duty  obliges  him  to  exe- 
cute the  writ  without  inquiring  about  the  validity  or  ex- 
istence of  the  judgment.  And  the  same  principle  is  be- 
lieved to  extend  to  the  officer's  assistant.  But  where  the 
justification  is  iy  a  party  to  the  suit,  or  by  any  stranger, 
except  an  officer,  the  judgment  as  well  as  the  writ  must 
be  set  forth.  (St.  PI.  331 ;  Turner  v.  Felgate,  1  Lev. 
95  ;  Coates  v.  Michill,  3  Lev.  20  ;  Britton  v.  Cole,  1 
Salk.  409 ;  Barker  v.  Braham,  3  Wils.  376 ;  Parsons  v. 
Lloyd,  3  Wils.  345.) 

If  the  writ  be  such  as  it  was  the  officer's  duty  to  return, 
he  must  show  that  the  writ  was  returned  accordingly. 
But  this  would  not  in  general  apply  to  a  writ  of  execution 
at  common  law,  for  by  that  law  most  writs  of  execution 
do  not  need  to  be  returned  ;  although  to  a  writ  of  capias 
ad  respondendum  it  would  apply,  since  mssns  process 
must  always  be  returned.  (St.  PI.  331-'2 ;  3  Chit.  PL 
1087,  &  n  (e) :  1  Saund.  92,  n  (2) ;  Britton  v.  Cole,  1  Salk. 
409  ;  Eowland  v.  Yeale,  Cowp.  20 ;  Middleton  v.  Price, 
2  Stra.  1184;  Cheasley  v.  Barnes,  10  East.  73.)  It 
should  be  observed,  that  in  respect  to  this  point  of  the 
necessity  of  the  return  of  a  returnable  writ,  a  distinction 
is  to  be  made  between  a  principal  and  a  subordinate  offi- 
cer. "  The  former,"  says  Lord  Holt,  "  shall  not  justify 
under  the  process,  unless  he  has  obeyed  the  court  in  re- 
turning it ;  contra  of  another  who  has  not  the  power  to 
procure  a  return  to  be  made."  (St.  PL  332 ;  Freeman 
V.  Blewett,  1  Ld.  Eaym.  634;  S.  C.  1  Salk.  409;  Moore 
V.  Taylor,  5  Taunt.  (1  E.  C.  L.)  69.) 
2'.  The  Doctrine  where  the  Party  Pleading  is  not  an  Officer, 
nor  an  Officer's  Assistant. 

We  have  already  seen  that  where  the  party  pleading  is 
neither  an  officer  nor  an  officer's  assistant  he  must  show 
by  way  of  justification,  not  the  writ  only,  but  the  judg- 
ment also.     (St.  PI.  331 ;  Supra.) 
3».  The  Mode  of  Setting  Forth  a  Judgment,  when  it  is  Ee- 

quired  to  be  Pleaded. 
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A  justification  founded  on  the  process  of  any  of  the 
superior  courts  of  the  commonwealth,  that  is,  of  any 
court  of  record,  (and  it  is  supposed  the  same  principle 
would  embrace  the  United  States  courts,  which  are  in  a 
sense  domestic  courts  of  every  State,  and  of  whose  juris- 
diction, powers,  and  organization  the  courts  of  every  State 
must  ex-offido  take  notice,)  need  not  contain  any  alle- 
gation of  the  nature  and  extent  of  the  jurisdiction  of  suck 
court ;  nor  that  the  cause  arose,  or  that  the  subject-matter 
was  within  such  jurisdiction.  But  where  the  process 
pleaded  is  that  of  an  inferior  domestic  court,  that  is,  a 
court  not  of  record,  or,  as  it  seems,  where  it  is  the  process 
of  a  court  of  foreign  jurisdiction,  the  nature  and  extent  of 
the  jurisdiction  ought  to  be  set  forth,  and  it  ought  to  be 
shown  that  the  cause  of  action  arose,  or  at  least  that  the 
subject-matter  was  within  that  jurisdiction.  (St.  PI.  332;. 
4  Rob.  Pr.  112  ;  Moravia  v.  Sloper,  Willes.  30,  34  &  seq ; 
Collett  V.  Lord  Keith,  2  East.  260.) 

The  judgment  of  a  domestic  superior  court  is  pleaded, 
as  we  have  seen,  without  setting  forth  any  of  the  previous 
proceedings  in  the  suit,  averring  that  the  party  pleading 
did,  in  a  named  court,  and  on  a  named  day,  "5y  the  con- 
sideration and  judgment  of  the  said  court^''  recover  against 
the  other  party,  &c.  (9  Wentw.  PI.  22,  53,  120,  351.) 
But  in  pleading  a  judgment  of  an  inferior  court,  and  it  is 
believed  of  a  foreign  court,  the  previous  proceedings  are 
stated,  but  with  brevity ; -it  being  allowable  to  set  them 
forth  with  a  taliter  processum  est,  thus,  that  "C.  C,  at  a 
certain  court,  &c.,  held  at,  &c.,  levied  his  plaint  against  D. 
D.,  in  a  certain  plea  of  trespass  on  the  case  [or  debt,  &c., 
as  the  case  may  be],  for  a  cause  of  action  arising  within 
the  jurisdictioii  thereof,  and  thereupon  such  proceedings 
were  had,  that  afterwards,  &c.,  it  was  considered  by  the 
said  court  that  the  said  C.  C.  should  recover  against  the 
said  D.  D,"  &c.  (St.  PI.  333;  4  Rob.  Pr.  112;  1  Saund. 
92,  n  (2);  Rowland  v.  Veale,  Cowp.  18;  Barnes  v.  Harris, 
4  Comst.  (N.  Y.)  374.) 

Notwithstanding  the  general  rule  under  consideration,  it 
is  allowable,  in  those  eases  where  an  authority  may  be  con- 
stituted verbally  and  generally,  to  plead  it  in  general  terms. 
Thus  where  trespass  quare  clausum  f regit  is  brought  against 
one  who  justifies  as  agent  of  a  principal  who  is  alleged  to 
be  the  true  owner  of  the  locus  in  quo,  he  may  plead  his 
entry  by  authority  of  such  alleged  owner,  without  showing 
any  warrant  for  that  purpose.  (St.  PL  333 ;  Matthews  v. 
Gary,  3  Mod.  138.) 
3'^.  The  Doctrine  as  to  the  Proof  of  the  Authority  alleged. 
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The  averment  of  authority,  like  that  of  tide,  muet  in  gen- 
eral be  strictly  proved  as  laid.     (St.  PI.  333.) 

The  particulars  above  mentioned,  of  place,  time,  quality, 
quantity,  and  value,  names  of  persons,  title,  and  authority, 
although,  in.  pursuance  of  Mr.  Stephen's  arrangement,  made 
the  subject  of  distinct  rules,  with  a  view  to  convenient  clas- 
sification and  exposition,  are  to  be  considered  but  as  exam- 
ples of  that  infinite  variety  of  circumstances  which  it  may 
become  necessary,  in  different  cases  and  forms  of  action  to 
particularize,  for  the  sake  of  producing  an  issue  that  is  cer- 
tain ;  for  it  may  be  laid  down  as  a  comprehensive  rule,  which 
we  shall  next  discuss,  that  in  general,  whatever  is  alleged  in 
pleading  must  he  alleged  with  certainty.  (St.  PI.  334;  Com. 
Dig.  Pleader,  (C.  17),  (C.  22),  (E.  5),  (F.  17).) 
1".  KULE  VII.  In  geneeai,  whatevee  is  alleged  vs  Plead- 
ing MUST  be  alleged  WITH  CeETAINTT. 

This  rule  being  very  wide  in  its  terms,  it  must  be  illus- 
trated by  sundry  examples,  and  the  whole  subject  may  be 
presented  under  the  heads  following,  namely:  (1),  The  mode 
of  alleging  performance  of  conditions;  (2),  The  mode  of  set- 
ting forth  pleas  generally,  with  due  certainty;  and  (3),  The 
coirespondence  of  the  proof  with  the  averment ; 
W.  C. 

1*-  The   Mode  of  alleging  Performance  of  Conditions   and 
Covenants. 

In  pleading  the  performance  of  a  "condition,  or  of  a  cove- 
nant, the  general  principle  already  announced  must,  for  the 
most  part,  be  observed,  namely,  to  set  forth  the  performance 
with  certainty,  that  is,  with  all  the  particulars  of  place,  time, 
and  manner.     But  as  such  a  mode  of  pleading  would  some- 
times lead  to  an  unreasonable  degree  of  prolixity,  some 
necessary  exceptions  to  this  general  doctrine  must  be  ad- 
mitted.    The  discussion  of  this  head  therefore,  may  be  re- 
solved into  the  notice  of  (1),  The  general  rule  touching  the 
mode  of  alleging  performance  of  conditions  or  of  covenants ; 
and  (2),  The  exceptions  to  the  general  rule; 
W.  C. 
1^-  The  general  Rule  touching  l3ie  Mode  of  alleging  Perfor- 
mance of  Conditions,  or  of  Covenants. 
-     The  general  rule  as  to  the  mode  of  averring  performance 
of  conditions  and  of  covenants  is,  as  already  stated,  that 
the  party  must  not  plead  generally  that  he  performed  the 
covenant  or  condition,  but  must  show  specially,  the  time, 
place,  and  manner  of  performance;  and  even  though  the 
subject  to  be  performed  should  consist  of  several  different 
acts,  yet  he  must  show  in  this  special  way,  the  performance 
of  each.     (St.  PI.  334;  Com.  Dig.  Pleader,  (E.  25),  (E.  26), 
(2  W.  23);  (C.  58)  to  (C.  61);  1  Chit.  PI.  356-'7,  567  & 
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seq;  1  Saund.  116,  n  (1);  "Wim.bleton  v.  Holdrip,  1  Lev. 
303.) 

Thus,  in  debt  upon  a  bond,  conditioned  for  the  payment 
of  £30  to  H.  S.,  J.  S.  and  A.  S. ,  as  soon  as  they  should 
come  to  the  age  of  twenty-one  years,  the  defendant  pleaded 
that  he  paid  those  sums  as  soon  as  they  came  of  age,  and 
the  plaintiff  demurred,  because  it  was  not  shown  when  they 
came  of  age  and  the  certain  time  of  the  payments.  "And 
all  the  court  held  the  plea  to  he  ill;  for  although  it  be  a 
good  plea  regularly  to  the  condition  of  a  bond  to  pursue 
the  words  of  the  condition,  and  to  show  the  performance, 
yet  Coke  (C.  J.)  said  there  was  another  rule,  that  he  ought 
to  plead  in  certainty  the  time  and  place,  and  manner  of 
the  performance  of  the  condition,  so  as  a  certain  issue  may 
be  taken,  otherwise  it  is  not  good;  wherefore,  because  he 
did  not  plead  here  in  certainty,  it  was  adjudged  for  the 
plaintiff.  And  between  the  same  parties,  in  another  action 
of  debt  upon  an  obligation,  the  condition  being  for  the  per- 
formance of  legacies  in  such  a  will,  he  pleading  perform- 
ance generally,  and  not  showing  the  will,  nor  what  the 
legacies  were,  "  it  was  adjudged  for  the  plaintiff."  (Halsey 
V.  Carpenter,  3  Cro  (Jac. ),  359). 

And  so,  in  debt  on  a  bond  conditioned  to  do  divers  par- 
ticular things  in  the  condition  mentioned,  the  defendant 
pleaded  performavit  omnia — that  he  had  performed  all 
things  in  the  condition  contained.  And  upon  demurrer  it 
was  adjudged  an  ill  plea,  for  the  particulars  being  expressed 
in  the  condition,  he  ought  to  plead  to  each  particularly  by 
itself."     (Wimbleton  v.  Holdrip,  1  Lev.  303). 

We  are  now  to  mention  certain  exceptions  to  this  gen- 
eral rule. 
2°.  Certain   Exceptions  to  the  general  Kule   requiring  the 
Performance  of  Conditions,  &c.,  to  be  alleged  with  Par- 
ticularity. 

The  general  rule  requiring  performance  to  be  specially 
shown  admits  of  relaxation  in  three  classes  of  cases,  namely : 
(1),  Where  the  subject  comprehends  a  great  multiplicity 
of  particulars ;  (2),  Where  upon  a  condition  to  indemnify 
the  plaintiff,  the  plea  is  non  damnificatus;  and  (3),  Where 
the  condition  is  for  the  performance  of  matters  set  forth  in 
cnother  instrument,  which  matters  are  neither  in  the  nega- 
tive nor  in  the  disjunctive.  These  variations  from  the  or- 
dinary rule  will  be  fully  explained  hereafter  {post  p.  ), 
together  with  the  principles  on  which  they  are  founded. 
At  present  they  will  be  separately  mentioned,  in  order  to 
impress  them  upon  the  student's  memory: 
I  W.  C. 

1*.  Where  the  Subject  Comprehends  a  Great  Multiplicity  of 
Particulars. 
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Where  the  subject  comprehends  a  great  multiplicity  of 
particulars,  in  order  to  avoid  undue  prolixity,  a  general 
mode  of  alleging  performance  of  conditions  or  covenants 
is  allowed,  as  a  bond  to  return  all  writs,  &c.,  or  that  a 
collector  of  taxes  should  give  an  account  of  all  taxes  re- 
ceived, or  that  a  sheriff  should  duly  perform  all  his  mul- 
tifarious duties.  (St.  PI.  336;  1  Saund.  117,  n  (1);  3 
Saund.  411,  n  (4) ;  Com.  Dig.  Pleader,  (2  Y.  13),  (E. 
26) ;  Bac.  Abr.  Pleas,  &c.  (I)  3  ;  1  Chit.  PL  567 ;  Mints 
•  V.  Bethil,  2  Cro.  (Eliz.)  749  ;  J' Anson  v.  Stuart,  1  T.  E,. 
753-'4 ;  Barton  v.  Webb,  8  T.  R.  459,  464.) 
2*.  Where,  upon  a  Condition  to  Indemnify,  the  Plea  is  JVon 
Damnificatus. 

The  plea  of  non  damnificatus  to  an  action  of  debt  on  an 
indemnity  bond,  that  is,  a  bond  conditioned  "  to  keep  the 
plaintiff  harmless  and  indemnified,"  &c.,  is  in  the  nature 
of  a  plea  of  performance,  and  depends  on  the  same  prin- 
ciple as  the  preceding,  a  general  mode  of  pleading  be- 
ing allowed  in  order  to  avoid  excessive,  and,  upon  the 
whole,  needless  prolixity,  seeing  that  the  plaintiff  may 
without  difficulty  maintain  the  certainty  of  the  issue,  by 
setting  forth  in  his  replication,  as  the  rules  of  pleading 
require  him  to  do,  the  particulars  wherein  he  has  suflPered 
loss  by  the  defendant's  default.  But  in  order  to  make 
this  mode  of  pleading  proper,  the  condition  must  use  the 
■words  '■'■  indemnify P  or  ^'■save  harmless,^''  or  some  equiva- 
lent term,  and  not  stipulate  for  the  performance  of  some 
specific  act  by  way  of  indemnity  ;  and  the  plea  must  be 
in  the  negative,  non  indemnificatus,  and  not  in  the  affirma- 
tive, "  that  he  has  saved  harmless."  Unless  both  these 
things  concur,  the  plea  must  set  forth  the  performance 
specifically,  according  to  the  general  rule.  (St.  PI.  360-'61 ; 
Bac.  Abr.  Pleas,  &c.  (I),  3  ;'3  Th.  Co.  Lit.  413  ;  1  Saund. 
117,  n  (1) ;  Codner  v.  Dalby,  3  Cro.  (Jac.)  363  ;  Horse- 
man V.  Obbins,  3  Cro.  (Jac.)  634 ;  Manser's  Case,  2  Co.. 
4  a,  &  n's  (Q)  &  (P).) 
3^.  Where  the  Condition  is  for  the  Performance  of  Matters 
set  torth  in  Another  Instrument,  which  Matters  are 
neither  in  the  Negative  nor  in  the  Disjunctive. 

In  this  case  also,  and  for  the  same  reason,  namely,  to 
avoid  prolixity,  a  general  plea  of  performance  is  allowed.. 
(St)  PI.  336,  363;  3  Th.  Co.  Lit.  413;  Com.  Dig.  Pleader,, 
(2  V.  13) ;  Bac.  Abr.  Pleas,  &c.  (I)  3  ;  1  Saund.  117,  n 
(1) ;  Lord  Arlington  v.  Merricke,  2  Saund,  411 ;  Wim- 
bleton  V.  Holdrip,  1  Lev.  303.)  The  student  will  observe,, 
that  if  the  matters  contained  in  the  other  indenture  or 
instrument  are  in  the  .negative,  a  general  plea  of  perform- . 
ance  vpould  be  argumentative ;  and  if  they  were  in  the- 
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disjunctive,  the  plea  would  be  equivocal,  both  of  which 
are  much  deprecated  faults  in  pleading.  (St.  PL  366 ;  3 
Th.  Co.  Lit.  413 ;  1  Saund.  117,  n  (1).) 

When,  in  any  of  these  three  excepted  cases,  the  gen- 
eral plea  of  performance  of  conditions  or  covenants  is 
pleaded,  the  plaintiff  must  impart  to  the  issue  the  requisite 
particularity  or  certainty,  by  setting  forth  specially  in  his 
replication  how  and  in  what  particulars  the  condition  or 
covenant  has  ieen  broken.  (Sf.  PI.  336-'7 ;  Com.  Dig. 
Pleader,  (F.  14) ;  1  Chit.  PI.  568 ;  3  Th.  Co.  Lit.  '413 ; 
1  Saund.  117,  n  (1) ;  Mints  v.  Bethil,  2  Cro.  (Eliz.)  749 ; 
Cox  V.  Joseph,  6  T.  K.  310.)  Of  this  principle  and  its 
application  we  have  an  illustration  in  Green  v.  Bailey, 
6  Munf.  248,  which  was  an  action  of  debt  on  a  bond  con- 
ditioned to  perform  an  award.  The  defendant  pleaded 
generally,  "  conditions  performed "  (the  ease  being  pro- 
bablj''  considered  to  be  within  the  first  exception,  [Supra, 
p.  988,  1*),)  to  which  the  plaintiff  "  replied  generally," 
that  is,  by  a  simple  traverse  of  the  plea,  and  issue  was 
joined  thereon.  The  verdict  was  for  the  plaintiff,  and 
the  defendant  then  moved  in  arrest  of  judgment,  upon 
the  ground  that  the  replication  should  have  set  out  the 
award,  and  showed  how  it  had  lieen  broken,  and  that  in 
consequence  of  its  not  having  done  so,  the  issue  was  too 
much  wanting  in  certainty  to  be  tried,  or  for  judgment  to 
be  pronounced  upon  the  verdict.  Of  this  opinion  was  the 
court,  and  accordingly  no  judgment  was  given  on  the  ver- 
dict, the  proceedings  subsequent  to  the  plea  (including 
the  objectionable  replication,  the  issue  thereupon,  and 
the  verdict),  were  set  aside,  and  a  repleader  was 
awarded.  See  Meredith  v.  AUeyn,  1  Salk.  138 ;  Brick- 
head  V.  Archbishop  of  York,  Hob.  198  ;  Heard  v  Basker- 
vile.  Hob.  233  ;  1  Saund.  103  c,  103  d,  n  (4)  and  (6); 
Plomer  v.  Ross,  5  Taunt.  (1  E.  C.  L.)  386.) 

The  distinction  between  those  cases  where  it  is  neces- 
sary to  assign  a  breach  in  the  replication,  and  where  not, 
seems  to  be  taken  by  Holt,  Chief  Justice,  in  the  case  just 
cited  of  Meredith  v.  AUeyn,  1  Salk,  138.  That  "in  all 
cases  (that  of  a  bond  to  perform  an  award  excepted),  if  a 
defendant  pleads  a  special  matter  that  admits  and  excuses 
a  non-performance,  the  plaintiff  need  only  answer  and 
falsify  the  special  matter  alleged ;  for  he  that  excuses  a 
non-performance  supposes  it,  and  the  plaintiff  need  not 
show  that  which  the  defendant  has  supposed  and  admitted; 
but  if  the  defendant  pleads  a  performance  of  the  condi- 
tion, though  it  be  not  well  pleaded,  the  plaintiff,  in  his 
replication,  must  show  a  breach,  for  then  he  has  not  a 
cause  of  action  unless  he  show  one."     The  reason  of  the 
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excepted  case,  that  of  the  award,'is,  by  the  same  judge  ex- 
plained in  the  same  case  to  be,  that  "  though  an  award  be 
made,  yet  it  may  be  void  in  whole  or  in  part,  and,  there- 
fore, the  plaintiff  must  not  only  show  the  award  (when  it 
is  denied),  that  the  court  may  see  that  there  was  an 
award,  but  must  also  set  forth  the  breach,  that  it  may 
appear  likewise  that  the  non-performance  was  of  a  good 
part  of  the  award,  and  not  of  a  voidjpaf^t  thereof,  for  in 
that  it  need  not'be  performed." 
5*.  The  Mode  of  setting  forth  Pleas  generally  with  due  Cer- 
tainty. 

The  books  present  a  variety  of  cases  which  afford,  in  re- 
spect of  pleas,  an  illustration  of  the  general  rule  that, 
"  whatever  is  alleged  in  pleading  must  be  alleged  with  cer- 
tainty." 

Thus,  where  to  a  declaration  on  a  promise  to  pay  the  debt 
of  a  third  person,  the  defendant  pleads  that  there  was  no 
agreement,  or  memorandum,  or  note  thereof  in  writing, 
signed  by  the  defendant,  or  any  person  by  him  lawfully 
authorized,  as  required  by  the  statute  of  frauds ;  that  is, 
with  us,  of  parol  agreements,  (V.  C.  1873,  c.  140,  §  1,  (cl.  4),) 
and  the  plaintiff  replies  that  there  was  such  an  agreement, 
concluding  to  the  country,  it  seems  that  this  replication  is  in- 
sufficient, and  that  it  ought  to  set  the  agreement  forth.  (Saun- 
ders V.  Wakefield,  4  B.  &  Aid.  (6  E.  C.  L.)  595;  Lowe  v. 
Eldred.  1  Cr.  &  Mees.  239.)  But  see  an  earnest  dissent  from 
this  doctrine  in  Lilly  v.  Hewitt,  11  Price,  494,  which,  how- 
ever, was  prior  to  Lowe  v.  Eldred. 

So  in  debt  on  a  bond,  the  defendant  pleaded  that  the  instru- 
ment was  executed  in  pursuance  of  a  certain  corrupt  con- 
tract, made  at  a  time  and  place  specified,  between  the  plain- 
tiff and  defendant,  whereupon  there  was  reserved  above  the 
rate  of  £5  for  the  forbearing  of  £100  for  a  year,  contrary 
to  the  statute  in  such  case  made  and  provided.  To  this  plea 
there  was  a  demurrer,  assigning  for  cause  that  the  particu- 
lars of  the  contract  were  not  specified,  nor  the  time  of  for- 
bearance, nor  the  sum  to  be  forborne,  nor  the  sum  to  be 
paid  for  such  forbearance.  And  it  was  held  that  the  plea 
was  bad  for  not  setting  forth  particularly  the  corrupt  con- 
tract and  the  usurious  interest.  (St.  PI.  338 ;  3  Chit.  PI. 
966;  Hill  v.  Montague,  2  M.  &  S.  378  ;  Hinton  v.  Eoffey,  3 
Mod.  35.)  This  special  application  of  the  rule,  that  is,  to  a 
plea  of  usury,  has,  in  Virginia,  been  judiciously  modified  by 
statute,  which  provides  that  "  any  defendant  may  plead  in 
general  terms  that  the  contract  or  assurance  on  which  the 
action  is  brought  was  for  the  payment  of  interest  at  a  greater 
rate  than  is  allpwed  by  law,  to  which  plea  the  plaintiff  shaH 
reply  generally,  but  may  give  in  evidence  upon  the  issue 
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made  up  thereon  any  matter  which  could  be  given  in  evi- 
dence under  a  special  replication ;  under  the  plea  aforesaid 
the  defendant  may  give  in  evidence  any  fact  showing,  or 
tending  to  show,  that  the  contract  or  assurance,  or  other 
writing  upon  which  the  action  was  brought,  was  for  an  usu- 
rious consideration."  (Y.  C.  1873,  c.  137,  §  8.)  And  although 
this  enactment  is  in  terms  applicable  to  pleas  alone,  yet  it 
may  also  be  properly  applied  to  a  defence  of  usury  against 
a  set-off.     (Hope  v.  Smith,  10  Grat.  221.) 

Again,  to  an  action  on  the  case  for  a  libel  which  imported 
that  the  plaintiff  was  connected  with  swindlers  and  common 
informers,  and  had  also  been  guilty  of  deceiving  and  de- 
frauding divers  persons,  the  defendant  pleaded  that  the 
plaintiff  had  been  illegally,  fraudulently,  and  dishonestly 
concerned  with,  and  was  one  of  a  gang  of  swindlers  and 
common  informers,  and  had  also  been  guilty  of  deceiving 
and  defrauding  divers  persons  with  whom  he  had  had  deal- 
ings and  transactions.  To  this  plea  there  was  a  special  de- 
murrer, assigning  for  cause  inter  alia,  that  the  plea  did  not 
state  the  particular  instances  of  fraud;  and  the.  plea  was 
adjudged  insufficient  for  that  reason.  (St.  PI.  339;  J' An- 
son V.  Stuart,  1  T.  K  738). 

So,  in  an  action  of  trespass  for  false  imprisonment,  the 
defendants  pleaded,  that  before  the  said  time  when,  &c.,  cer- 
tain persons  unknown  had  forged  a  receipt  on  a  certain 
forged  dividend-warrant,  and  received  the  money  purporting 
to  be  due  thereon  in  Bank  of  England  notes,  amongst  which 
was  a  note  for  £100,  which  was  afterwards  exchanged  at  the 
Bank  for  other  notes,  amongst  which  was  one  for  £10,  the 
date  and  number  of  which  was  afterwards  altered;  that 
afterwards,  and  a  little  before  the  said  time  when,  &c.,  the 
plaintiff  was  suspiciously  possessed  of  the  altered  note,  and 
did  in  a  suspicious  manner  dispose  of  the  same  to  one  A.  B., 
and  afterwards  in  a  suspicious  manner  left  England  and 
went  to  Scotland ;  whereupon  the  defendants  had  reasonable 
cause  to  suspect,  and  did  suspect,  that  the  plaintiff  had  forged 
the  said  receipt;  and  so  proceeded  to  justify  the  taking  and 
detaining  his  person,  to  be  dealt  with  according  to  law. 
Upon  general  demurrer  this  plea  was  considered  as  clearly 
bad,  because  it  did  not  show  the  grounds  of  suspicion  with 
certainty  enough  to  enable  the  court  to  judge  of  their  suffi- 
ciency ;  and  it  was  held  that  the  use  of  the  word  suspiciously 
would  not  compensate  that  omission.  (Mure  v.  Kaye,  4 
Taunt.  41  &  seq.) 

In  an  action  of  trover  to  recover  the  value  of  a  ship  taken 
by  the  defendant,  the  latter  pleaded  that  he  was  captain  of 
a  certain  man-of-war,  and  that  he  seized  the  ship  mentioned 
in  the  declaration  as  prize ;  that  he  carried  her  to  a  certain 
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port  in  the  East  Indies,  and  that  the  admiralty  court  there 
gave  sentence  against  the  said  ship  as  a  lawful  prize.  Upon 
demurrer,  it  was  adjudged  to  be  necessary  for  the  plea  to 
show  some  special  cause  for  which  the  ship  became  a  prize ; 
and  that  the  defendant  ought  to  show  who  was  the  judge 
that  gave  sentence,  and  to  whom  that  court  of  admiralty  did 
belong ;  and  for  the  omission  of  these  matters  the  plea  was 
adjudged  insufScient.  (St.  PI.  34:0-41;  Beak  v  Tyrell, 
Carth.  31). 

With  respect  to  all  points  on  which  certainty  of  allegation 
is  required,  it  may  be  remarked  in  general  that  the  allega- 
tion, when  brought  into  issue,  requires  to  he  proved  in  svi- 
stance  as  laid;  and  that  the  relaxation  of  the  ordinary  rule 
upon  this  subject,  which  is  allowed  vsdth  respect  to  time, 
quantity,  and  valus,  when  alleged  under  a  videlicet,  does 
not,  generally  speaking,  extend  to  other  particulars.  (St. 
PL  342). 
8".  Rules  of  a  Suboedinate  Kind  in  Limitation  and  Resteic- 

TION  OF  the  PeINCIPAL  RuLES  TOUCHING  CeETAINTT. 

The  principal  rules  tending  to  certainty  of  allegation  having 
been  stated,  it  is  to  be  observed  that  these  rules  receive  con- 
siderable limitation  and  restriction  from  some  other  rules  of 
a  subordinate  kind,  to  the  examination  of  which  it  will  now 
be  proper  to  proceed.  They  resolve  themselves  into  the  fol- 
lowing: (1),  It  is  not  necessary  in  pleading  to  state  that 
which  is  merely  matter  of  evidence;  (2),  It  is  not  necessary 
to  state  matter  of  which  the  court  ex-oflicio  takes  notice.  (3), 
It  is  not  needful  to  allege  circumstances  which  would  coTne 
Tnore  properly  from  the  other  side;  (4),  It  is  not  needful  to 
state  circumstances  necessarily  implied;  (5),  It  is  not  neces- 
sary to  allege  what  the  law  will  presume;  (6),  A  general 
mode  of  pleading  is  allowed  where  great  proliocity  is  thereby 
avoided;  (7),  A  general  mode  of  pleading  is  sometimes  suf- 
ficient where  the  allegation  on  the  other  side  must  reduce  the 
matter  to  a  certainty;  (8),  ISTo  greater  particularity  is  required 
than  the  nature  of  the  thing  pleaded  will  conveniently  admit; 
(9),  Less  particularity  is  required  where  the  ^fhcts  lie  more 
within  the  knowledge  of  the  adversary  than  of  the  party 
pleading;  (10),  Less  particularity  is  necessary  in  the  state- 
ment of  matter  of  inducement  or  aggravation  than  in  the 
main  allegations ;  and  (11),  Acts  valid  at  common  law,  but 
regulated  as  to  the  mode  of  performance  iy  statute,  may  he 
stated  as  at  common  law. 
W.  C. 
1*.  It  is  not  necessary  in  Pleading  to  state  that  which  is  merely 

Matter  of  Evidence. 

"  Evidence,"  says  Lord  Coke,  "  shall  never  be  pleaded, 

because  it  tends  to  prove  matter  in  fact,  and,  therefore,  the 
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matter  in  fact  shall  be  pleaded."  (Cowman's  Case,  9  Co.  9 
b.)  It  is  not  proper  in  alleging  a  fact,  to  state  sucli  circum- 
stances as  merely  tend  to  prove  it.  It  is  necessary  to  aver 
the  fact  directly.     (St.  PI.  342.) 

This  rule  may  be  illustrated  by  the  following  cases : 
In  an  action  of  replevin  for  seventy  cocks  of  wheat,  the 
defendant  avowed  under  a  distress  for  rent,  arrear.  The 
plaintiff  pleaded  in  bar,  that  before  the  said  time  when, 
&c.,  one  H.  L.  had  recovered  judgment  against  G.  S.,  and 
sued  out  execution,  that  G.  S.  was  tenant  at  will  to  the  de- 
fendant, and  had  sown  seven  acres  of  the  premises  with 
wheat,  and  died  possessed  thereof  as  tenant  at  will ;  that 
after  his  death  the  sheriff  took  the  said  wheat  in  execution, 
and  sold  it  to  the  plaintiff,  that  the  plaintiff  suffered  the 
wheat  to  grow  on  the  locus  in  quo  till  it  was  ripe  and  fit  to  be 
cut ;  that  he  afterwards  cut  it  and  made  it  into  cocks,  whereof 
the  said  seventy  cocks  were  parcel;  that  the  said  cocks  being 
so  cut,  the  plaintiff  suffered  the  same  to  lie  on  the  said 
seven  acres  until  the  same,  in  the  course  of  husbandry,  were 
fit  to  he  carried  away ;  and  that,  while  they  were  so  lying, 
the  defendant,  of  his  own  wrong,  took  and  distrained  the 
the  same  under  pretence  of  a  distress,  the  said  wheat  not 
being  then  fit  to  be  carried  away,  according  to  the  course  of 
husbandry,  &c.  The  defendant  demurred,  and  among  other 
objections,  urged  that  it  ought  to  have  been  particularly 
shown  how  long  the  wheat  remained  oh  the  land  after  the 
cutting,  that  the  court  might  judge  whether  it  were  &reasonr- 
able  time  or  not.  But  the  court  decided  against  the  objec- 
tion. "  For  though,"  said  Lord  Chief  Justice  Willes,  "  it  is 
said  in  Co.  Lit.  56  b,  (1  Th.  Co.  Lit.  644),  that  in  some 
cases  the  courtvansi  judge  whether  a  thing  be  reasonable  or 
not,  as  in  case  of  a  reasonable  fine,  a  reasonable  notice,  or 
the  like,  it  is  absurd  to  say  that  in  the  present  case  the  court 
must  judge  of  the  reasonableness;  for  if  so,  it  ought  to  have 
been  set  forth  in  the  plea,  not  only  how  long  the  corn  lay 
on  the  ground,  but  likewise  what  sort  of  weather  there  was 
during  that  time,  and  many  other  incidents  which  would  be 
ridiculous  to  be  inserted  in  a  plea.  We  are  of  opinion, 
therefore,  that  this  matter  is  sufiiciently  averred,  and  that 
the  defendant  might  have  traversed  it  if  he  had  pleased,  and 
then  it  would  have  come  before  a  jury,  who,  upon  hearing 
the  evidence,  would  have  been  the  proper  judges  of  it." 
(Eaton  V.  Southby,  Willes,  134.) 

The  reason  of  this  rule  is  evident,  if  we  revert  to  the  gen- 
eral object  which  all  the  rules  tending  to  certainty  contem- 
plate, viz  :  the  attainment  of  a  certain  issue.  This  implies, 
as  we  have  seen,  a  development  of  the  question  in  contro- 
versy in  a  specific  shape ;  and  the  degree  of  specification 

Vol.  IV.'— 63 


994  VINDICATING,  ETC.,  EIGHTS  VIOLATED.  [BOOK  IV. 

has  been  elsewhere  defined  (Ante,  p.  571  &  seq).  But  so 
that  that  object  be  attained,  there  is,  in  general,  no  necessity 
for  further  minuteness  in  the  pleading ;  and  therefore  those 
subordinate  facts  which  go  to  make  up  the  evidence  by 
which  the  affirmative  or  negative  of  the  issue  is  to  be  es- 
tablished, do  not  require  to  be  alleged,  and  may  be  brought 
forward,  for  the  first  time,  at  the  trial  when  the  issue  comes 
to  be  decided.  Thus,  in  the  above  example,  if  we  suppose 
the  issue  joined,  whether  the  wheat  cut  was  afterwards  suf- 
fered to  lie  on  the  ground  a  reasonaile  time  or  not,  there 
would  have  been  sufficient  cerjainty,  without  showing  in  the 
pleadings  any  of  those  circumstances  (such  as  the  number 
of  days,  the  state  of  the  weather,  &c.,)  which  ought  to 
enter  into  the  consideration  of  that  question.  These  cir- 
cumstances, being  matter  of  evidence  only,  ought  to  be 
proved  before  the  jury,  but  not  encumber  the  record.  (St. 
PI.  345.) 

This  is  a  rule,  says  Mr.  Stephen,  so  elementary  in  its 
kind,  and  so  well  observed  in  practice,  as  not  to  have  be- 
come frequently  the  subject  of  illustration  by  decided  cases, 
and  has  therefore  been  little  noticed  in  the  digests  and 
treatises.  It  is,  however,  a  rule  of  great  importance,  from 
the  influence  it  exerts  on  common  law  pleading  ;  and  it  is 
this  more  than  any  other  principle  of  the  science  which 
tends  to  prevent  that  minuteness  and  prolixity  of  detail,  in 
which  the  allegations,  under  other  systems  or  judicature,  are 
involved. 
2*-  It  is  not  I^ecessary  to  State  Hatter  of  which  the  Court 
takes  Notice  ex-qffido. 

This  is  another  rule  that  conduces  much  to  the  same  ef- 
fect as  the  preceding.  It  follows  from  it  that  it  is  unneces- 
sary to. state  7natter  of  law ;  for  this  the  judges  are  bound 
to  know,  and  can  apply  for  themselves  to  the  facts  alleged; 
and  in  some  instances,  for  the  same  reason,  it  is  imnecessary 
to  state  certain  exceptional  Tuatters  of  fact ; 
W.G. 
V'.  Matter  of  Law. 

It  is,  in  general,  unnecessary  to  state  matter  of  law,  that 
is,  of  the  law  of  our  own  country ;  but  it  will  be  remem- 
bered, that  there  are  two  divisions  of  the  law,  namely,  (1), 
Common  law;  and  (2),  Statute  law,  which  it  is  expedient 
to  examine  separately.  As  to  foreign  law  (and  the  laws 
of  the  sister  States  are  foreign  to  us),  no  court  takes  judi- 
cial notice  of  them ;  but  they  must  be  proved  as  facts,  and 
must  therefore  be  set  out  in  pleading.  {Ante,  p.  724; 
1  Greenl.  Ev.  §  486  &  seq.) 
I''.  Doctrine  as  to  Averring  Matter  of  Covimon  Law. 

Without  exception,  all  matters  of  common  law,  includ- 
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ing  the  civil,  ecclesiastical,  and  marine  laws,  are  unnecessary 
to  be  stated.  The  court's  function  is  in  all  cases  to  de- 
termine the  common  law  applicable  to  any  given  state  of 
facts.  Thus,  if  it  be  stated  that  an  officer  of  a  corporate 
body  was  removed  for  misconduct  by  the  corporate  body 
at  large,  it  is  not  necessary  to  aver  that  the  power  of  re- 
moval was  vested  in  such  corporate  body ;  because  that 
is  a  power  incidental  to  corporations,  unless  denied  by  the 
charter,  or  by  some  adequate  authority,  and  conferred 
upon  some  other  person  or  persons.  (St.  PI.  346  ;  1  Insts. 
Com.  &  Stat.  Law,  527 ;  King  v.  Lyme  Regis,  1  Dougl. 
158.)  And  so  in  an  action  upon  a  by-law  made  by  a 
corporate  body,  it  is  not  necessary  to  state  the  power  of 
the  body  to  make  by-laws,  because  it  is  by  law  incident  to 
every  corporation  to  make  such  laws,  unless  the  power  is 
bestowed  upon  a  select  part.  (1  Insts.  Com.  &  Stat.  Law, 
553 ;  Feltmakers'  Co.  v.  Davis,  1  Bos.  &  P.  98.) 
2'.  Doctrine  as  to  averring  Matter  of  Statute  Law. 

It  is  not  the  principles  of  the  common  law  alone  which 
it  is  unnecessary  to  state  in  pleading.  The  public  statute 
law  falls  within  the  same  reason  and  the  same  rule,  as  the 
judges  are  bound  officially  to  notice  the  tenor  of  every 
public  act  of  the  legislature.  It  is  therefore  never  neces- 
sary to  set  forth  ?k public  statute.  (St.  PL  347;  1  Insts. 
Com.  &  Stat.  Law,  38;  Pot.  Dwar.  Stats.  52  &  seq.) 

But  in  respect  to  private  statutes,  it  is  different.  These 
the  court  does  not  officially  notice,  and  at  common  law 
they  must  be  both  set  forth  in  the  pleading,  and  after- 
wards proved  as  set  forth.  (St.  PI.  347;  1  Insts.  Com. 
and  Stat.  Law,  38 ;  Pot.  Dwar.  Stat.  53,  and  n  (1).)  In  Yir- 
ginia,  however,  it  is  by  statute  provided,  that  "Acts  and 
resolutions  of  the  general  assembly,  though  local  or  pri- 
vate, may  be  given  in  evidence  without  being  specially 
jpleaded;  and  an  appellate  court  shall  take  judicial  notice 
of  such  as  appear  to  have  been  relied  on  in  the  court 
below."  (Y.  C.  1873,  c.  172,  §  1 ;  Legrand  v.  H.  Sid.  Col. 
5  Munf.  324;  Somerville  v.  Wimbish,  7  Grat.  225.) 
Whether  a  statute  is  public  or  private  depends  on  its  char- 
acter. If  it  concerns  the  great  body  of  the  community  it 
is  public ;  otherwise  it  is  private.  Perhaps  the  best  dis- 
crimination between' the  two  classes  of  acts  is  to  be  found 
in  Bac.  Abr.  Stat.  (F).  Although  the  words  of  a  statute 
are  particular,  yet  if  the  intent  be  general,  it  is  a  public 
statute,  and  vice  versa.  (Beawfage's  Case,  10  Co.  101  b; 
Holland's  Case,  4  Co.  76  a,  &  seq.,  where  profuse  illus- 
trations are  stated.)  In  Virginia,  the  laws  creating  the 
former  banks  of  the  Commonwealth  were  held  to  be 
public  statutes,  because  the  State  had  a  large  interest  in 
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and  control  over  them,  and  also  because  it  was  made 
felony  to  counterfeit  their  notes.  (Stribbling  v.  Bank  of 
the  Yalley,  5  Rand.  139-'4:0.)  And  in  Young  v.  The 
Bank  of  Alexandria,  4  Cr.  388,  the  Supreme  Court  of  the 
United  States  intimated  a  strong  opinion  that  the  latter 
circumstance,  that  is,  the  making  the  counterfeiting  of  the 
notes  of  the  bank  a  felony,  constituted  the  charter  always 
a  public  act;  a  view  which  seems  to  have  been  generally 
adopted,  and  extended  so  as  to  embrace  all  corporations 
in  respect  to  which  provisions  are  made  for  the  forfeiture 
of  penalties  to  the  State,  or  for  the  punishment  of  felonies 
in  relation  thereto.  (Bac.  Abr.  Stat.  (F) ;.  Pot.  Dwar. 
Stat.  53  and  notes;  Jenkins  v.  Union  T.  Pike,  1  Oai.  Gas. 
(]Sr.  Y.)  85 ;  Bank  of  Utica  v.  Smedes,  3  Cow.  (1^.  Y.) 
662.)  It  is  furthermore  to  be  observed  on  this  subject, 
that  a  private  act  which  provides  that  it  shall  be  deemed 
a  public  act,  is  thereby  made  public,  at  least  so  far  as 
relates  to  the  necessity 'for  pleading  it.  (Bac.  Abr.  Stat. 
(F) ;  Beaty  v.  Lessee  of  Knowler,  4  Pet.  16Y ;  Hesse  v. 
Stevenson,  3  Bos.  &  P.  578.) 

It  may  be  observed  that,  though  it  is  in  general  unneces- 
sary to  allege  matter  of  law,  yet  there  is  sometimes  occa- 
sion to  make  mention  of  it,  for  the  convenience  or  intelli- 
gibility of  the  statement  of  fact.  Thus,  in  an  action  of 
assumpsit  it  is  very  common  to  state  that  the  defendant, 
under  the  particular  circumstances  set  forth  in  the  decla- 
ration, hecame  liable  to  pay;  and  being  so  liable,  in  con- 
sideration thereof  promised  to  pay.  So,  it  is  sometimes 
neicessary  to  refer  to  a  public  statute  in  general  terms,  to 
show  that  the  ease  is  intended  to  be  brought  within  the 
statute ;  as  for  example,  to  allege  that  the  defendant  com- 
mitted a  certain  act  against  the  form  of  the  statute  in  such 
case  made  and  provided;  but  the  reference  is  made  in  this 
general  way  only,  and  there  is  no  need  to  set  the  statute, 
forth.     (St.  PL  34:7-'8). 

This  rule,  by  which  matter  of  law  is  omitted  in  the 
pleadings,  by  no  means  prevents  the  attainment  of  the 
requisite  certainty  of  issue.  For  even  though  the  dispute 
between  the  parties  should  turn  upon  matter  of  law,  yet 
they  may  evidently  obtain  a  sufficiently  specific  issue  of 
that  description,  without  any  allegation  of  law;  for  ex 
facto  jus  oritur,  that  is,  every  question  of  law  necessarily 
arises  out  of  some  given  state  of  facts;  and  therefore, 
nothing  more  is  necessary  than  for  each  party  to  state 
alternately  his  case  in  point  of  fact;  and  upon  demurrer 
to  the  sufficiency  of  these  pleadings,  the  issue  in  law  must 
at  length  arise,  if  there  is  any  room  for  such  an  issue. 
(St.  PI.  348). 


PT.n,  Drv.  IT,  CH.  II,  SEC.  iv.]    KULES  TENDING  TO  CERTAINTY,  ETC.       997 

As  it  is  unnecessary  to  allege  matter  of  law,  so  if  it  be 
alleged,  it  is  improper,  as  we  have  elsewhere  seen,  {Ante, 
p.  906),  to  make  it  the  subject  of  traverse. 
2^  Matter  of  Fact. 

Besides  points  of  law,  there  are  many  matters  of  fact  of 
a  public  kind  of  which  the  courts  take  official  notice,  and 
which,  therefore,  need  not  be  averred  in  pleadings.     The 
judge,  if  his  memory  is  at  fault,  must  resort  to  such  docu- 
ments and  sources  of  information  as  are  accessible  to  him, 
and  as  he  may  deem  worthy  of  confidence,  in  order  to  de- 
termine them.     The  matters  thus  ex  officio  noticed,  and 
which  for  that  reason  are  not  required  to  be  alleged  in 
pleading,   may   be   thus   classified   and   enumerated.      (1 
Greenl.  Ev.  §  4  &  seq;  1  Chit.  PI.  245  &  seq,  249  &  seq; 
1  Whart.  Ev.  §  276  &  seq;  287  &  seq;  317  &  seq.) 
W.  C. 
1'.  Public  Functionaries,  Public  Seals,  and  Acts  of  State. 
This  class  will  include, — 

The  existence  and  titles  of  sovereign  powers  through- 
out the  civilized  world ; 

The  usual  symbols  of  Nationality  and  Sovereignty; 
namely,  the  Flag  and  Seal ; 

Where  nations  are  divided,  the  newly  formed  State  is 
not  officially  recognized  by  the  judicial  tribunals,  until 
acknowledged  by  the  political  department  of  the  govern- 
ment, which  with  us  is,  for  this  purpose,  the  federal  Ex- 
ecutive. Until  so  recognized,  the  existence,  and  the  flag 
and  seal  of  the  new  State  must  be  proved  as  facts,  and 
consequently  must  be  alleged  in  pleading. 

Public  acts,  decrees  and  judgments  of  foreign  States, 

exemplified,  under  their  public  seals.    (1  Greenl.  Ev.  §  4.) 

2*.  The  Law  of  Nations,  Seals  of  Notaries,  and  of  Admiralty 

courts,  and  in  general,  all  facts  commonly  known  and 

notorious. 

Here  will  be  included,^- 
The  Law  of  Nations ; 

The  seal  of  a  notary  public,  he  being  an  officer  recog- 
nized by  the  whole  commercial  world. 

The  seals  of  foreign  admiralty  and  maritime  courts, 
which  are  regarded  as  courts  of  the  civilized  world; 

The  general  customs  and  usages  of  merchants,  and  of 
trade ; 

The  usual  course  of  trade,  as  for  example,  between  the 
West  and  New  York; 

Things  which  must  have  happened  in  the  ordinary 
course  of  natnre ;  as  the  period  of  gestation,  physiological 
impossibilities  of  procreation,  &c. ; 
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Course  of  the  almanac, — and  of  the  heavenly  bodies, — 
and  the  ordinary  measurement  of  time ; 

Difference  of  time  in  different  longitudes ; 

Ordinary  public  fasts  and  festivals  ; 

Coincidence  of  days  of  the  week,  with  days  of  the 
month ; 

Meaning  of  words  in  the  vernacular  tongue;  but  not 
the  meaning  of  special  phrases ; 

Customary  abbreviations; 

Meaning  of  familiar  literary  allusions; 

Legal  weights  and  measures,  and  legal  coin  and  cur- 
rency ;  but  not  the  extent  of  its  depreciation ; 

Usual  practice  and  course  of  conveyancing; 

Matters  of  public  history  affecting  the  whole  people; 

Public  matters  affecting  the  government  of  the  country, 
as  in  its  relations  with  foreign  powers,  &e. 

Whatever  ought  to  be  generally  known  within  the  limits 
of  their  jurisdiction,  such  as  any  process  of  art  or  science 
which  has  become  a  matter  of  common  Jcnowledge,  as  that 
by  photography  likenesses  are  taken,  that  certain  pro- 
cesses produce  certain  results,  &c.  (1  Greenl.  Ev.  §  5 ;  1 
Whart.  Ev.  §  282  &c.;  Id.  §  327  &  seq.) 
3*.  Political  Divisions,  Events,  and  Public  OfScers  of  the 
Country. 

Under  this  head  may  be  included,  as  what  courts  wiU 
officially  notice, — 

The  territorial  extent  of  jurisdiction  and  sovereignty 
exercised  by  their  government ; 

The  local  divisions  of  their  country,  as  into  States,  pro- 
vinces, counties,  cities,  towns,  parishes,  and  the  like,  so 
far  as  political  government  is  concerned  or  affected ; 

The  relative  positions  of  such  local  divisions ;  but  not 
the  precise  boundaries,  further  than  as  described  in  public 
statutes ; 

The  distance  of  county-seats  from  the  seat  of  govern- 
ment.    (Mendum's  Case,  6  Rarid.  704); 

The  political  constitution  or  frame  of  their  own  govern- 
ment; 

The  essential  political  agents  and  public  officers  con- 
ducting its  regular  administration  ; 

The  essential  and  regular  political  operations,  powers, 
and  action  of  the  government ; 

e.  g.  Accession  of  the  chief  executive ; 

His  powers  and  privileges ; 

His  signature. 

Heads  of  departments,  principal  officers  of  state,  and 
the  public  seals ; 
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Election  or  resignation  of  a  senator  of  the  United 
States ; 

Appointment  of  a  cabinet  or  foreign  minister; 
Marshals  and  sheriffs,  and  the  genuineness  of  their  sig- 
natures ;  but  not  their  deputies,  except  as  deputies  may  be 
recognized  by  statute,  as  in  Virginia  they  are ; 
County  officers  generall)' ; 

Courts  of  general  jurisdiction,  their  judges,  seals,  rules, 
and  maxims,  and  course  of  proceeding; 

Justices  of  inferior  courts,  with  their  jurisdiction,  &c., 
as  justices  of  the  peace,  &c. ; 

Public  proclamations  of  war  and  peace  ; 
Days  of  special  public  fast  and  thanksgiving  ; 
Stated  days  of  general  political  elections ; 
Sittings  of  the  legislature,  and  its  established  course  of 
proceeding,  and   the  privileges  of    its  members,  but  not 
the  transactions  stated  in  its  journals ; 

Ports  and  waters  of  the  United  States,  in  which  the 
tide  ebbs  andflovjs^  and  probably  all  navigoMe  waters  ; — 
in  the  United  States  courts  ; 

Boundaries  of  the  several  States,  and  of  the  several 
judicial  districts  of  the  United  fetates ; — in  the  United 
States  courts ; 

Laws  and  jurisprudence  of  the  several  States  and  Ter- 
ritories ; — in  the  United  States  courts  ; 

Jurisdiction  of  the  inferior  courts  whose  judgments  are 
revised. 

(1  Greenl.  Ev.  §  6  ;  1  Whart.  Ev.  §  287  &  seq ;  Id.  § 
317  &seq.) 
3*.  It  is  not  Needful  to  Allege  Circumstances  which  would 
come  more  properly  from  the  Other  Side. 

The  meaning  of  this  rule  is,  that  it  is  not  necessary  to  an- 
ticipate the  answer  of  the  adversary,  which,  according  to 
Lord  Hale,  is  "  like  leaping  before  one  comes  to  the  stile." 
(St.  PI.  350  ;  Com.  Dig.  Pleader,  (C.  81) ;  Bovy's  Case,  1 
Vent.  217.)  It  is  sufficient  that  each  pleading  should  in  it- 
self Contain  a  good  prima  facie  case,  without  reference  to 
possible  objections,  which  may  exist  but  have  not  yet  been 
presented.  It  will  be  expedient  to  state,  (1),  One  or  more 
illustrations  of  the  rule  or  principle  in  question  ;  and  (2), 
The  exceptions  to  the  principle ; 
W.  C. 
1^.  Illustrations  of  the  Principle  or  Rule. 

In  debt  on  a  bond  it  is  unnecessary  to  say  in  the  decla- 
tion  that  the  defendant  was  of  full  age  when  he  executed 
the  bond.  (Stowel  v.  Lord  Zouch,  1  Plowd.  376 ;  Wal- 
singhain's  Case,  2  Plowd.  564  a.)  So  if  one  pleads  that 
such  an  one  being  seised,  made  his  will  devising  certain. 
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land,, it  is  not  necessary  to  say  tliat  he  was  of  full  age,  of 
sound  mind,  &c.  (Com.  Dig.  Pleader,  (C.  81);  Stowelv. 
Lord  Zouch,  1  Plowd.  376.)  See  also,  for  further  illustra- 
tions,-St.  John  V.  St.  John,  Hob.  78 ;  Hotham  v.  E.  Ind. 
Co.  1  T.  R.  638.) 
2".  Exceptions  to  the  Principle  or  Rule. 

There  are  several  exceptions  to  the  rule  or  principle 
that  it  is  not  necessary  to  state  matter  which  would  come 
more  properly  from  the  other  side,  which  may  be  classed 
under  two  heads,  namely,  (1),  Where  the  matter  is  essen- 
tial to  the  prima  facie  right  of  the  party  pleading ;  and 
(2),  "Where  the  pleading  is  of  a  character  not  regarded 
favorahly  by  the  courts ; 

1'.  Where  the  Matter  is  Essential  to  th.e  prima  facie  Right 
of  the  Party  Pleading. 

Where  the  matter  is  such  that  its  affirmation  or  denial 
is  essential  to  the  apparent  or  prima  facie  right  of  the 
party  pleading,  there  it  ought  to  be  affirmed  or  denied 
by  him  in  the  first  instance,  though  it  may  be  such  as 
would  otherwise  properly  form  the  subject  of  objection  on 
the  other  side.  Thus,  in  an  action  of  trespass  on  the 
case,  brought  by  a  commoner  against  a  stranger  for  put- 
ting his  cattle  on  the  common,  whereby  he  was  prevented 
from  enjoying  the  comvfion  in  as  ample  a  manner  as  he 
was  entitled  to  do,  the  defendant  pleaded  a  license  from 
the  lord  to  put  his  cattle  there,  but  did  not  aver  that 
there  was  sufficient  comm,on  left  for  the  commoners. 
This,  on  demurrer,  was  held  to  be  not  a  good  plea ;  for 
though  it  may  be  objected  that  the  plaintiff  may  reply 
that  there  was  not  enough  common  left,  yet  as  he  had  al- 
ready alleged  in  his  declaration  that  his  enjoyment  of  the 
common  was  obstructed,  the  contrary  of  this  ought  to  have 
been  shown  by  the  plea.  (St.  PI.  352 ;  Smith  v.  Feve- 
rell,  2  Mod.  6.) 
2'.  Where  the  Pleading  is  of  a  Character  no^  regarded  favor- 
ably by  the  Courts. 

The  rule  in  question  does  not  apply  in  the  case  of 
certain  pleas  which  are  regarded  unfavorably  by  the  courts 
as  having  the  effect  of  excluding  the  truth.  Such  are  all 
pleadings  in  estoppel,  and  the  plea  in  suspension  of  the 
action,  of  alien  enemy ;  and  in  these  cases  there  must  be 
certainty  to  a  certain  intent  in  every  particular.  (3  Th. 
Co.  Lit.  361.  431 ;  Com.  Dig.  Pleader,  (c.  17) ;  Doonston 
V.  Payne,  2  H.  Bl.  530 ;  Oystead  v.  Shed,  12  Mass.  509.) 
Thus,  in  a  plea  of  alien  enemy,  in  suspension  of  the  action, 
the  defendant  must  state,  not  only  that  the  plaintiff  was 
born  in,  or  was  a  citizen  of,  a  foreign  country  now  at  en- 
mity with  the  United  States,  but  that  he  came  hither  with- 
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out  letters  of  safe  conduct.  (Casseres  v.  Bell,  8  T.  R. 
166.)  Whereas,  according  to  the  general  rule  now  under 
discussion,  and  M'hich,  in  other  cases  less  jealously  re- 
garded, would  apply,  such  safe  conduct,  if  granted,  should 
be  averred  by  the  plaintiff  in  reply,  and  would  not  need, 
in  the  first  instance,  to  be  denied  by  the  defendant.  (St. 
PI.  353.) 
4*.  It  is  not  needful  to  allege  Circumstances  necessarily  Im- 
plied. 

Thus,  in  an  action  of  debt  on  a  bond  conditioned  to  stand 
to  and  perform  the  award  of  W.  JR.,  the  defendant  pleaded 
that  W.  E..  Tnade  no  award.  The  plaintiff  replied  that, 
after  the  making  of  the  bond,  and  before  the  time  for  making 
the  award,  the  defendant,  by  his  certain  writing,  revoked  the 
authority  of  the  said  W.  E..,  contrary  to  the  form  and  effect 
of  the  said  condition.  Upon  demurrer  it  was  held  that  this 
replication  was  good,  without  averring  that  W.  R.  had  no- 
tice of  the  revocation,  because  that  was  implied  in  the  words, 
"  revoked  the  authority  ;"  for  there  could  be  no  revocation 
without  notice  to  the  arbitrator ;  so  that,  if  W.  E.  had  no 
notice,  it  would  have  been  competent  to  the  defendant  to 
traverse  the  revocation  by  averring  that  "  he  did  not  revoJce 
the  authority  of  W.  R.  in  manner  and  form  as  alleged,"  and 
tender  an  issue  thereon.  (St.  PI.  353-'4 ;  Bac.  Abr.  Pleas, 
&c.  (I).  7 ;  Com.  Dig.  Pleader,  (E.  9) ;  3  Saund.  305  a,  n 
(13) ;  Yynior's  Case,  8  Co.  82  a;  Marsh  v.  Bulteel,  5  B.  & 
Aid.  (7  E.  C.  L.),  507.)  So,  if  a  feoffment  be  pleaded,  it 
is  not  necessary  to  allege  livery  of  seisin,  for  it  is  implied  in 
the  word  "  enfeoffed."  (Com.'  Dig  Pleader,  (E.  9) ;  3  Th. 
Co.  Lit.  408.)  And  so,  if  a  man  plead  that  he  is  heir  to  A., 
he  need  not  allege  that  A.  is  dead,  for  that  is  implied  in  the 
party  being  his  heir.  (3  Saund.  305  a,  n  (13);  Com.  Dig. 
Pleader,  (E,  9).) 
5*.  It  is  not  necessary  to  allege  what  the  Law  will  Presume. 
Thus,  in  an  action  for  words,  as  for  saying  a  man  is  a 
thief,  the  plaintiff  has  no  occasion  to  aver  that  he  is  not  a 
thief,  because  the  law  presumes  his  innocence  until  the  con- 
trary be  shown.  (1  Chit.  PL  263 ;  Chapman  v.  Pickersgill, 
2  Wils.  147.)  So  in  an  action  on  the  case  for  maliciously  filing 
a  petition  in  bankruptcy  to  make  the  plaintiff  an  involuntary 
bankrupt,  it  is  not  necessary  to  state  in  the  declaration  that 
the  plaintiff  was  not  indebted  to  the  defendant,  or  that  he 
never  committed  an  act  of  bankruptcy.  (1  Chit.  PI.  253; 
Chapman  v.  Pickersgill,  2  Wils.  147.) 
6*.  A  general  Mode  of  Pleading  is  allowed  where  great  Pro- 
lixity is  thereby  Avoided. 

The  extent  and  application  of  this  rule  may  be  collected 
with  some  degree  of  precision  from  the  examples  which 
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illustrate  it,  and  by  considering  the  limitations  which  it 
necessarily  receives  from  the  rules  tending  to  certainty,  aa 
previously  enumerated  in  the  present  section.  (St.  PI.  335-'6 ; 
3  Th.  Co.  Lit.  413;  1  Chit.  PL  270,  568;  Bac.  Abr.  Pleas, 
&c.  (I),  3 ;  Com.  Dig.  Pleader,  (E.  26) ;  Coryton  v.  Lithe- 
bye,  2  Saund.  116  a:  Ld.  Arlington  v.  Merrike,  3  Do.  411^ 
n  (4);  Mints  V.  Bethil,  2  Cro.  (Eliz.)  749;  Cornwallis  v. 
Sarery,  2  Burr.  772 ;  J' Anson  v.  Stuart,  1  T.  E.  758 ;  Bar- 
ton V.'  Webb,  8  T.  E.  459 ;  Shum  v.  Farrington,  1  Bos.  & 
Pxil.  640;  Hill  v.  Montagu,  2  M.  &  S.  378.) 

Thus,  in  assumpsit  upon  a  promise  that  in  consideration 
that  the  plaintiff  would  do  his  endeavor,  and  labor  to  per- 
suade his  nephew  to  marry  the  niece  of  the  defendant,  the 
defendant  would  pay  the  plaintiff  a  named  sum,  the  plaintiff 
having  in  his  declaration  averred  that  on  such  a  day,  and 
divers  other  days  and  times,  in  every  way  that  he  could,  he 
did  his  endeavor  and  labored  to  persuade  his  said  nephew  to 
marry  the  defendant's  said  niece ;  it  was  held  to  be  a  good 
declaration,  without  showing  in  particular  how  he  did  his 
endeavor;  for  if  he  should  set  forth  his  several  speeches  to 
his  nephew  in  the  praise  of  tlie  young  lady,  or  the  advan- 
tages of  a  married  life,  &c.,  the  record  would  be  too  long  I 
(Bac.  Abr.  Pleas,  &c.  (I.)  3 ;  Aglionby  v.  Towerson,  T. 
Eaym.  400.)  So  in  assumpsit,  the  plaintiff  declares  that  in 
consideration  the  plaintiff  would  find  and  provide  for  a  sick 
man,  all  such  necesssaries  as  he  should  want,  the  defendant 
promised  to  pay,  &c.;  and  avers  that  he  had  found  hint 
necessaries  amounting  to  such  a  sum,  &c. ;  and  it  was  held  to 
be  a  good  declaration,  without  showing  in  particular  what 
those  necessaries  were,  for  that  would  make  the  record  too 
prolix.  (Bac.  Abr.  Pleas,  &c.  (I.)  3 ;  Crips  v.  Sainton,  S 
Bulstr.  31)  Again,  in  assumpsit  for  labor,  skill  and  medi- 
cines in  curing  defendant  of  a  distemper,  defendant  having 
pleaded  infancy,  the  plaintiff  replied  that  it  was  for  neces- 
saries generally;  and  upon  demurrer,  the  replication  was 
adjudged  to  be  good,  notwithstanding  it  did  not  assign  in 
certain  how  or  in  what  fnanner  the  medicines  were  neces- 
sary, because  that  would  have  led  to  prolixity.  (Bac.  Abr. 
Pleas,  &c.  (I.)  3;  Huggins  v.  Wiseman,  Carth.  110.)  Then 
again,  in  an  action  on  the  case  for  setting  the  plaintiff's 
house  on  fire,  whereby,  amongst  divers  other  goods,  he  lost 
his  "  horse-furniture,^^  it  was  held  after  verdict  to  be  certain 
enough,  for  a  man  cannot  be  supposed  to  know  the  certainty 
of  his  goods  when  his  house  is  burned.  It  was  intimated, 
indeed,  by  one  of  the  judges,  that  divers  goods  would  have 
been  in  such  a  case  sufiicient  description,  although  that 
phrase  would  be  too  vague  in  an  action  of  trover,  or  of  tres- 
pass, because  the  defendant  could  not  justify  unless  the  par- 
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ticulars  were  specified,  and  because,  moreover,  the  recovery 
could  not  be  pleaded  in  bar  of  another  action  touching  the 
same  goods.  (Bac.  Abr.  Pleas,  &c.  (I.)  3 ;  Wiatt  v.  Essing- 
ton,  2  Ld.  Raym.  1410;  Bertie  v.  Pickering,  4  Burr  2456.) 
So  an  assignment  of  the  breach  of  a  guardian's  bond,  "that 
the  guardian  failed  to  collect  sundry  sums  of  money  due  said 
vizard,  and  also  in  spending  and  wasting  the  estate  of  the 
said  ward,"  is  not  too  general.  (Darland  v.  Justices  of  Mer- 
cer, 4  Bibb  (Ky.),  523;  Pendleton  v.  Bank  of  Kentucky,  1 
Monr.  (Ky.)  176.  See  also  Shum  v.  Farrington,  1  Bos.  & 
P.  640;  Barton  v.  Webb,  8  T.  E.  459.) 
7*^.  A  general  Mode  of  Pleading  is  often  Sufficient,  where  the 
Allegation  on  the  Other  Side  must  reduce  the  Matter  to  a 
Certainty. 

Of  this  rule  we  have  already  seen  several  illustrations,  in 
connexion  with  the  averment  of  the  performance  of  condi- 
tions in  honds.  {Ante,  p.  986  &  seq.)  It  will  be  remem- 
bered that  the  general  rule  as  to  certainty  requires  that  the 
time  and  manner  of  such  performance  should  be  specially 
shown ;  but  that,  by  virtue  bf  the  rule  now  under  considera- 
tion, it  may  and  ought  in  some  instances,  in  order  to  avoid 
prolixity,  to  be  alleged  in  general  terms  only;  the  requisite 
certainty  of  issue  being  in  such  cases  secured  hy  casting 
upon  the  plaintiff  the  necessity  of  showing  in  his  replication, 
a  special  breach  of  the  condition.  The  three  exceptional 
instances  in  which  this  general  mode  of  alleging  perfoi'- 
mance  of  conditions  is  allowed,  were  in  the  passage  referred 
to,  mentioned  as  follows:  (1),  Where  the  subject  compre- 
hends a  great  inultiplicity  of  particulars  ;  (2),  Where,  upon 
a  condition  to  indemnify  the  plaintiff,  the  plea  is  non  darw- 
nificatus;  and  (8),  Where  the  condition  is  for  the  perfor- 
mance of  matters  set  forth  in  another  instrument,  which 
matters  are  neither  in  the  negative,  nor  in  the  disjunctive. 
And  of  these,  as  was  there  promised,  a  somewhat  more 
copious  exposition  will  here  be  made. 
1®.  Where  the  Subject  comprehends  a  great  Multiplicity  of 
Particulars. 

It  is  evident  that  if,  where  the  condition  or  covenant 
contains  a  multiplicity  of  particulars,  the  performance  of 
each  one  ,were  required  to  be  alleged  with  certainty,  a  very 
inconvenient  prolixity  would  ensue,  and  hence  it  is  that  a 
general  averment  oi performance  suffices;  whilst  the  other 
party,  the  plaintiff  for  instance,  brings  about  the  needful  par- 
ticularity in  the  issue,  by  distinctly  setting  forth  in  his  next 
pleading  the  breaches  of  the  condition  or  covenant  of  which 
he  complains.  (St.  PI.  359 ;  1  Chit.  PI.  270,  568 ;  1  Sand. 
117,  n  (1);  3  Do.  411,  n  (4);  Bac.  Abr.  Pleas,  &c.,  (I),  3; 
Com.  Dig.  Pleader,  (E.  26);  (2  V.  18),  (2  W.  33) ;  Acton  v. 
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Hill,  1  Cro.  (Eliz.),  253;  Mints  v.  Bethil,  2  Cro.  (Eliz.), 
749  ;  Wimbleton  v.  Holdrip,  1  Lev.  303 ;  J' Anson  v.  Stuart, 

1  T.  E.  753;  Cornwallis  v.  Savery,  2  Burr.  772.) 

Thus,  in  Acton  v.  Hill,  1  Cro.  (Eliz.),  253,  in  an  action 
of  debt  on  a  bond  conditioned  to  account  for  subsidies 
(taxes)  collected,  a  plea  on  the  part  of  the  defendant  that 
he  had  accounted  was  held  to  be  good.  And  in  Mints  v. 
Bethil,  2  Cro.  (Eliz.),  749,  in  debt  upon  a  bond  conditioned 
to  deliver  to  the  plaintiff  upon  request,  all  the  fat  and 
tallow  of  all  beasts  which  he  should  kill  before  such  a  day, 
a  plea  by  the  defendant  that,  upon  every  request  made,  he 
had  delivered  to  the  plaintiff  all  the  fat  and  tallow  of  all 
the  beasts  which  were  killed  by  him  before  the  said  day, 
was  upon  demurrer  held  to  be  sufficient. 
2*.  Where  upon  a  Condition  to  indemnify  the  Plaintiff',  the 
Plea  is  Non  Damnifieatus. 

Such  a  plea  is  in  the  nature  of  a  plea  of  performance ; 
being  used  where  the  defendant  means  to  allege  that  the 
plaintiff  has  been  kept  harmless  and  indemnified,  according 
to  the  tenor  of  the  condition;  and  it  is  pleaded  in  general 
terms,  without  showing  the  particular  manner  of  the  in- 
demnification;  the  plaintiff's  replication  being  expected  to 
set  forth  the  particulars  wherein  he  has  been  damnified. 
(St.  PL  360;  1  Chit.  PL  568,  616;  3  Do.  983,  &  n  (g); 
Bac.  Abr.  Pleas,  &c.,  (I),  3 ;  Com.  Dig.  Pleader,  (E.  25), 
(2  V.  13),  (2  W.  33);  1  Saund.  117,  n  (1);  Cutlar  v. 
Southern,  1  Lev.  194;  Manser's  Case,  2  Co.  4  a,  &  n  (P) 
&  (Q);  Codner  v.  Dalby,  3  Cro.  (Jac),  363;  Cox  v.  Joseph, 
5  T.  R.  309, 10.) 

Thus,  in  an  action  of  debt  on  a  bond  conditioned  to 
"  acquit,  discharge,  and  save  harmless  the  church  wardens 
of  the  parish  of  P.  and  their  successors,  from  all  manner 
of  costs  and  charges,  by  reason  of  the  birth  and  mainten- 
ance of  a  certain  child,"  if  the  defendant  means  to  rely 
on  the  performance  of  the  condition,  he  may  plead  in  the 
general  form,  "  that  the  church  wardens  of  the  said  parish, 
or  their  successors,  from  the  time  of  making  the  said  writ- 
ing obligatory,  were  not  in  any  manner  damnified  by  rea- 
son of  the  birth  or  maintenance  of  the  said  child,"  and  it 
will  then  be  for  the  plaintiff  to  show  in  the  replication,  how 
the  church  wardens  were  damnified.   (Richards  v.  Hodges, 

2  Saund.  84,  &  n  (1) ;  Hayes  v.  Bryant,  1  H.  Bl.  253.) 
And  so,  if  in  an  action  of  debt  upon  a  bond  conditioned 
to  save  the  plaintiff  harmless,  as  bail  in  such  an  action,  the 
defendant  pleads  that  plaintiff  was  not  damnified  as  bail  in 
that  action,  it  is  good.    (Codner  v.  Dalby,  3  Cro.  (Jac.)  363.) 

But  with  respect  to  the  plea  of  non  damnifieatus,  the 
following  distinctions  are  to  be  noted  : 
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(1),  That  if  the  condition  of  the  bond  be  not  to  indem- 
nify and  save  harmless,  but  to  discharge,  or  to  acquit  the 
plaintiff  from  a  particular  thing,  the  plea  of  non  damnifi- 
catus  will  not  apply ;  but  the  defendant  must  plead  per- 
formance specially,  "  that  he  discharged  and  acquitted  the 
plaintiff,  &c. ;  and  must  also  show  the  manner  of  such  ac- 
quittal and  discharge.  But  on  the  other  hand,  if  a  bond 
be  conditioned  to  "  discharge  and  acquit  the  plaintiff  from 
any  davnage,^^  by  reason  of  a  certain  thing,  non  damnifi- 
catus  may  then  be  pleaded,  because  that  is  in  truth  the 
same  thing  with  a  condition  to  "  indemnify  and  save  harm- 
less." (St.  PL  362 ;  1  Saund.  117,  n  (1) ;  White  v.  Cleaver, 
2  Stra.  681;  Harris  v.  Pett,  5  Mod.  243.) 

(2),  That  if  the  condition  does  not  use  the  words  "  in- 
demnify,'''' or  "  save  harmless^''  or  some  equivalent  term, 
but  stipulates  for  the  performance  of  some  sjpecijic  act,  al- 
though the  act  is  intended  to  be  by  way  of  indemnity,  such 
as  the  payment  of  a  sum  of  money  by  the  defendant  to  a 
third  person,  in  exoneration  of  the  plaintiff's  liability  to 
pay  the  same  sum,  the  plea  of  non  dam.nificatus  is  improper ; 
and  the  defendant  should  plead  performance  specifically, 
as  "  that  he  paid  the  said  sum,"  &c.  (St.  PI.  362 ;  1 
Saund.  117,  n  (1) ;  Manser's  Case,  2  Co.  4  a,  n  (Q) ; 
Mather  v.  Mills,  3  Mod.  252  ;  Harris  v.  Pett,  5  Mod.  244 ; 
Holmes  v.  Rhodes,  1  Bos.  &  P.  640;  Archer  v.  Archer,  8 
Grat.  539.) 

(3),  That  if,  instead  of  pleading  negatively,  non  dam.nifi- 
catus, the  defendant  alleges  affirmatively,  that  he  has 
'■'■  saved  harmless,^''  the  plea  is  bad,  unless  he  proceeds  to 
show  specifically  how  he  saved  harmless.  (St.  PI.  361 ; 
1  Saund.  117,  n  (1) ;  Archer  v.  Archer,  8  Grat.  539.) 
3®.  Where  the  Condition  is  for  the  Performance  of  Matters 
set  forth  in  Another  Instrument,  which  Matters  are  neither 
in  the  Negative  nor  in  the  Disjunctive. 

Where  a  bond  is  conditioned  for  the  performance  of 
covenants,  or  other  matters  contained  in  an  indenture  or 
other  instrument  collateral  to  the  bond,  and  not  set  forth  in 
the  condition,  the  law  often  allows  (upon  the  same  princi- 
ple of  avoiding  prolixity,)  a  general  plea  of  performance, 
without  setting  forth  the  manner  of  it.  (St.  PI.  363 ; 
Bac.  Abr.  Pleas,  &c.  (I),  3;  Com.  Dig.  Pleader  (2  Y.  13); 
1  Saund.  117,  n  (1);  3  Do.  410,  n  (3);  Mints  v.  Bethil,  2 
Cro.  (Eliz.)  749 ;  Earl  of  Kerry  v.  Baxter,  4  East.  340,  and 
note  stating  case  of  Plumer  v.  Eaine.) 

Thus,  in  an  action  on  a  bond  conditioned  for  fulfilling 
all  and  singular  the  covenants,  articles,  clauses,  provisos, 
conditions  and  agreements  contained  in  a  certain  inden- 
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ture,  on  the  part  and  behalf  of  the  defendant,  which  in- 
denture contains  covenants  of  an  affirmative  kind  only,  it  is 
sufficient  to  plead  (after  setting  forth  the  indenture),  that 
the  defendant  always  hitherto  Imih  well  and  truly  observed 
and  fulfilled  all  and  singular  the  covenants,  articles,  clauses, 
provisos,  conditions,  and  agreements  contained  in  the  said 
indenture,  on  the  part  of  said  defendant  to  be  observed, 
performed,  &c.     (Gainsford  v.  Griffith,  1  Saund.  55.) 

Again,  in  an  action  of  debt  on  a  bond  payable  to  the 
postmaster-general,  conditioned  faithfully  to  perform  the 
duties  of  a  deputy  postmaster^  and  to  observe  the  instruc- 
tions given  Mm  (which  were  faithfully  and  promptly  to  de- ' 
liver  all  letters  and  packets  which  should  come  to  him 
officially),  it  is  sufficient  for  the  defendant  to  plead  (after 
craving  oyer  of  the  bond,  and  of  the  condition,  and  setting 
forth  the  instructions,)  that  he  has  faithfully  performed 
his  duties  as  a  deputy  postmaster,  and  observed  the  instruc- 
tions of  the  postmaster-general,  without  showing  the  man- 
ner of  performance.  (St.  PI.  363 ;  Lord  Arlington  v. 
Merricke,  3  Saund.  403,  409-'10,  &  n  (3).) 

But  the  adoption  of  a  mode  of  pleading  so  general  as  in 
these  examples,  will  be  improper  where  the  covenants  or 
other  matters  mentioned  in  the  collateral  instrument  are 
either  in  the  negative  or  in  the  disjunctive  form  ;  and  with 
respect  to  such  matters  the  allegation  of  pei'f ormance  should 
be  more  specially  made,  so  as  to  apply  exactly  to  the  tenor 
of  the  collateral  instrument.  (St.  PI.  365 ;  Ld.  Arlington 
V.  Merricke,  3  Saund.  410,  and  n  (3) ;  Gallies  v.  Budbery, 
1  Cro.  (Eliz.)  62;  Oglethorpe  v.  Hyde,  1  Cro.  (Eliz.)  233.) 
Thus,  in  the  example  above  given  of  a  bond  conditioned 
for  the  performance  of  the  duties  of  a  deputy  postmaster, 
and  for  observing  the  instructions  of  the  postmaster-gen- 
eral, if,  besides  those  in  \he  positive  form,  some  of  these  in- 
structions were  in  the  negative  (as,  for  example,  "  you 
shall  not  receive  any  letter,  &c.,  addressed  to  any  seaman, 
or  any  private  soldier,  unless  you  be  iirst  paid  for  the  same"), 
it  would  be  improper  to  plead  merely  that  the  defendant 
faithfully  performed  the  duties  of  the  office  of  deputy  post- 
master, and  all  the  instructions  received  from  the  post- 
master-general. Such  a  plea  will  apply  sufficiently  to  the 
positive,  but  not  to  the  negative  part  of  the  instructions. 
The  foi-m  of  the  plea,  therefore,  should  be,  that  "  the  said 
defendant,  from  the  time  of  making  the  said  writing  obli- 
gatory, hitherto  hath  well,  truly  and  faithfully  performed 
all  and  every  the  duties  belonging  to  the  said  office  of 
deputy-postmaster,  and  faithfully  and  exactly  observed, 
performed,  and  fulfilled  all  and  every  the  instructions,  &c., 
according  to  the  true  intent  and  meaning  of  the  said  in- 
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structions.  And  the  said  defendant  further  says,  that  from 
the  time  aforesaid  he  did  not  receive  any  letters,  &c., 
directed  to  any  seaman  or  private  soldier,  &c.,  unless  he, 
the  said  defendant,  was  iirst  paid  for  the  same."  (St.  PL 
365-'6 ;  Ld.  Arlington  v.  Merricke,  3  Saund.  410,  &  n  (3).) 
And  the  case  is  the  same  where  the  matters  mentioned  in 
the  collateral  instrument  are  in  the  disjunctive  or  alterna- 
tive form;  as  where  the  defendant  engages  to  do  either  one 
thing  or  another.  Here  also  a  general  allegation  of  per- 
formance is  insufficient,  and  he  should  show  which  of  the 
alternative  acts  was  performed.  (St.  PI.  366;  Oglethorpe 
V.  Hyde,  1  Cro.  (Eliz.),  233.) 

The  reasons  why  the  general  allegation  of  performance 
does  not  properly  apply  to  negative  or  disjunctive  matters, 
are  that  where  the  matter  is  negative,  the  plea  would  be  in- 
direct, or  argumentative  in  its  form  ;  and  where  it  is  dis- 
junctive, it  would  be  equivocal;  and  would  in  either  case, 
therefore,  be  liable  to  objection  in  reference  to  certain  rules 
of  pleading,  which  we  shall  see  in  the  next  section  are 
directed  against  averments  either  argumentative  or  am- 
biguous.    (St.  PI.  366.) 

It  is  a  well  understood  doctrine  of  the  common  law,  that 
where  a  party  founds  his  answer  upon  any  matter  not  set 
forth  by  his  adversary,  but  contained  in  a  deed  of  which 
the  latter  makes'  profert,  (or  in  Virginia  without  profert, 
which  the  statute  declares  it  shall  not  be  necessary  to  make, 
Y.  C.  1873,  c  167,  §  9,)  he  must  demand  oyer  of  such  deed, 
and  set  it  forth  verbatim.  In  pleading  performance,  there- 
fore, of  the  condition  of  a  bond,  where  (as  formerly,  was 
generally  the  case,  and  sometimes  is  now,)  the  plaintiff  has 
stated  in  the  declaration  nothing  but  the  bond  itself,  with- 
out the  condition,  it  is  necessary  for  the  defendant  to  de- 
mand oyer  of  the  condition,  and  thus  cause  it  to  be  spread 
verbatim  upon  the  record.  And  where  the  condition  is  for 
performance  of  matters  contained  in  a  collateral  instrument, 
it  is  necessary,  not  only  to  demand  oyer  of  the  condition  of 
the  bond,  but  also  to  make  profert  and  demand  oyer  of  and 
set  forth  the  whole  substance  of  the  collateral  instrument ; 
for  otherwise  it  will  not  appear  that  the  instrument  did  not 
stipulate  for  the  performance  of  negative  or  disjunctive 
matters  ;  and  in  that  case  the  general  plea  of  performance 
of  the  matters  therein  contained  would  (as  above  shown) 
be  improper.  (St.  PI.  367  ;  3  Saund.  410,  n  (2).) 
8*.  No  Greater  Particularity  is  required  than  the  Nature  of 
the  Thing  Pleaded  will  Conveniently  Admit. 

Thus,  though  for  the  most  part  in  an  action  for  taking 
goods,  or  for  injury  thereto,  the  quantity  of  the  goods  must 
he  stated,  so  that  a  declaration  saying  merely  "  divers  goods 
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and  chattels  of  the  plaintiff"  is  bad ;  yet  if,  under  the  cir- 
cumstances, they  cannot  be  conveniently  ascertained  by 
number,  weight,  or  measure,  such  certainty  is  not  required. 
(St.  PI.  367-'8 ;  Bae.  Abr.  Pleas,  &c.  (B),'  5.) 

Accordingly,  in  trespass  for  breaking  the  plaintiff's  close 
•with  beasts,  and  eating Kis peas,  a  declaration  is  good,  although 
it  does  not  show  the  quantity  of  peas,  "  because  nobody  can 
measui'e  the  quantity  of  peas  that  beasts  can  eat."  (Bac.  Abr. 
Pleas,  &c.  (B),  5.)  So  in  an  action  on  the  case  for  setting 
the  plaintiff's  house  on  fire,  whereby  he  lost  omatus  et  equis 
aratris,  et  carucis,  it  was  held, certain  enough ;  for  when  a 
man's  house  is  burnt,  he  cannot  set  forth  with  certainty  the 
goods  he  lost.  (-Bac.  Abr.  Pleas,  &e.  (B),  5 ;  Prior  v. 
Dawkes,  Keb.  825.)  And  so  a  declaration  is  good  which,  in 
an  action  against  an  officer  conducting  an  election  for  a 
false  return,  avers  that  the  plaintiff  was  chosen  iy  the  greater 
number  of  voters,  without  showing  the  number  ;  for  perhaps 
(in  England)  he  may  have  been  elected  by  voices,  or  by  hold- 
ing up  of  hands,  and  not  by  the  number  of  persons  in  cer- 
tain (that  is,  lyy  a  poll,)  in  which  case  it  is  easy  to  determine 
who  has  the  majority  of  voices  or  hands,  and  yet  very  diffi- 
cult to  know  the  certain  nuinber,  or  the  names  of  them. 
(St.  PI.  368-'9 ;  Buckley  v.  Thomas,  1  Plowd.  123.)  In 
like  manner,  if  one  is  bound  to  shear  annually  the  sheep  of 
the  obligee,  he  shall  say  that  he  has  shorn  them  annually, 
without  mentioning  the  number,  for  perhaps  some  years 
there  are  more,  and  some  less,  and  so  he  cannot  be  intended 
to  remember  the  certain  number  annually.  (1  Plowd.  123.) 
9*-  Less  Particularity  is  required  when  the  Facts  lie  more  in 
the  Knowledge  of  the  opposite  Party  than  of  the  Party  plead- 
ing. 

Of  this  rule  and  its  applications,  the  books  afford  nume- 
rous instances,  notably  in  cases  of  alleging  title  in  one's 
adversary,  of  which  somewhat  has  been  already  said, 
{Ante,  p.  978,  &c.)  But  the  principle,'  as  it  is  a  perfectly 
natural,  is  also  a  very  general  one.  (Com.  Dig.  Pleader, 
(C.  26);  Bradshaw's  Case,  9  Co.  61  a;  Rider  v.  Smith,  3 
T.  R.  768;  Derisley  v.  Custance,  4  T.  R.  77;  Gale  v.  Reed, 
8  East.  80.) 

Thus,  in  an  action  of  covenant  for  a  breach  of  the  cove- 
nant contained  in  a  lease,  that  the  lessor  had  full  power  and 
lawful  authority  to  make  the  demise,  the  plaintiff,  in  alleging 
the  breach,  averred  that  the  defendant  had  not  full  power 
and  lawful  authority  to  demise,  &c.,  without  showing  what 
person  had  the  right  and  title  in  the  lands  in  question,  and 
it  was  held  good,  because  it  lay  more  properly  in  the  know- 
ledge of  the  defendant,  the  lessor,  what  estate  he  himself 
had,  than  of  the  lessee  who  is  a  stranger  to  it.     (Bradshaw's 
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Case,  9  Co.  61  a.)  Muscot  v.  Ballet,  3  Cro.  (Jac.)  369-'70, 
was  a  very  similar  case,  similarly  adjudged;  and  Hancock  v. 
Field,  3  Cro.  (Jac.)  170-'7l,  enforces  the  same  principle. 
In  Gale  y.  Reed,  8  East.  80,  the  defendant  having  cove- 
nanted that  he  would  employ  no  one  but  the  plaintiffs  to 
make  cordage  for  him,  the  declaration  stated  as  a  breach  of 
the  covenant  that  the  defendant  did  not  employ  the  plain- 
tiffs to  make  all  or  any  part  of  his  cordage,  and  employed 
divers  other  persons  to  make  the  same,  without  saying  whom, 
or  describing  the  kinds  and  quantities  of  cordage  made  by 
such  other  parties,  and  it  was  held  sufficient ;  because  the 
facts  alleged  in  these  breaches,  that  is  what  other  persons 
were  employed,  and  what  kinds  and  quantities  of  cordage 
they  made,  were  more  within  the  knowledge  of  the  defen- 
dant than  of  the  party  pleading. 
10*.  Less  Particularity  is  necessary  in  the  Statement  of  Matter 
of  Inducement  or  Aggravation  than  in  the  main  Allegations. 

Lord  Coke  expresses  the  rule  in  respect  to  inducement, 
thus :  "  That  wliich  is  alleged  by  way  of  conveyance  or  in- 
ducement to  the  substance  of  the  matter  need  not  be  so 
certainly  alleged  as  that  which  is  the  substance  itself."  (3 
Th.  Co.  Lit.  408 ;  Com.  Dig.  Pleader,  (C.  31),  (C.  43),  (E.  10), 
(E.  18);  Bac.  Abr.  Pleas,  &c.,  (B.)  4;  1  Saund.  274,  n  (1); 
Bishop  of  Salisbury's  Case,  10  Co.  59  b,  &  n  (B) ;  1  Chit. 
PL  319-'20;  567.)' 

This  rule  is  exemplified  in  the  case  of  the  derivation  of 
title,  where,  though  it  is  a  general  rule  that  the  commence- 
ment  of  a  particular  estate  must  he  shown,  yet  an  exception 
is  allowed  if  the  title  be  alleged  by  way  of  inducement 
only.  {Ante,  p.  970.)  And  so  in  trespass,  the  plaintiff 
declared  that  the  defendant  broke  and  entered  his  dwelling- 
liouse,  and  "wrenched  and  forced  open  the  closet-doors, 
drawers,  chests,  cupboards,  and  cabinets  of  the  said  plain- 
tiff." Upon  special  demurrer,  it  was  objected  that  the  num- 
ber of  closet-doors,  drawers,  chests,  cupboards,  and  cabinets 
was  not  specified.  But  it  was  answered,  "that  the  breaking 
and  entering  of  the  plaintiff 's  house  was  the  principal  ground 
and  foundation  of  the  present  action ;  and  all  the  rest  are 
not  the  foundations  of  the  action,  but  matters  only  thrown 
in  to  aggravate  the  damages,  and  on  that  ground  need  not 
be  particularly  specified."  (St.  PL  373;  Chamberlain  v. 
Greenfield,  3  Wils.  294.) 
11*.  "With  respect  to  Acts  valid  at  Common  Law,  but  Regu- 
lated as  to  the  Mode  of  Performance  hy  Statute,  it  is  suffi- 
cient to  use  such  Certainty  of  Allegation  as  was  suMcient 
hefore  the  Statute. 

This  rule  is  accompanied  by  a  counterpart,  namely,  that 
where  the  power  to  do  an  act  was  originally  granted  hy 
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statute,  it  must  be  shown  in  pleading,  that  the  act  was  done 
accwding  to  the  direction  of  the  statute,  and  ot  every  subse- 
quent statute  relative  to  the  subject.  (Bac.  Abr.  Statute, 
(4),  3.)  Thus,  by  the  statute  of  frauds  in  England  (29  Car. 
c.  3,  §  1,  2,  3),  no  lease  exceeding  three  years,  and  by  the 
Yirginia  statute  of  conveyances  (V.  C.  1873,  c.  112,  §  1), 
none  exceeding  five  years,  may  be  made  or  assigned  except 
'by  deed,  (or,  as  the  English  statute  has  it,  hy  deed  or  writ- 
ing) ;  yet,  in  a  declaration  of  debt  for  rent  on  a  demise,  it  is 
sufficient  (as  it  was  at  common  law)  to  state  a  demise  for 
any  number  of  years,  without  ghowing  it  to  have  been  in 
writing ;  though  where  the  lease  is  by  indenture,  the  instru- 
ment is,  in  practice,  usually  set  forth.  (St.  PI.  374  ;  Birch 
V.  Bellamy,  12  Mod.  540  ;  Duppa  v.  Mayo,  1  Saund.  276, 
&  n  (I)  &  (2) ;  Forth  v.  Stanton,  1  Saund.  211,  &  n  (2).) 
And  so,  in  the  case  of  a  promise  to  answer  for  the  debt,  de- 
fault, &c.,  of  another  person,  which  at  common  law  was 
good  Ixy  parol,  but  by  the  statute  of  frauds  (§  4),  and  by  our 
corresponding  statute  of  parol  agreements  (V.  C.  1873,  c. 
140,  §  1,  (cl.  4),)  is  not  capable  of  enforcement  by  action, 
unless  the  promise,  &c.,  be  in  writing,  and  signed  by  the 
party  to  be  charged  thereby,  or  his  agent,  the  declaration 
on  such  promise  need  not  allege  a  written  contract,  although 
of  course  a  written  one  must  be  proved.  (St.  PL  374;  1 
Saund.  211,  n  (2) ;  1  Saund.  276  d,  e,  n  (2);  Anon.  2  Salk. 
519;  Chalie  v.  Belshaw,  6  Bingh.  (19  E.  C.  L.)  529.) 

But  where  a  thing  is  originally  made  by  statute,  it  must 
be  pleaded  with  all  the  circumstances  required  by  the  statr 
ute,  as  stated  above.  Thus,  a  will  of  lands  must  be  pleaded 
to  be  in  writing,  because  the  statute  of  wills  so  requires,  and 
it  must  be  alleged  to  have  been  executed  with  all  the  forms 
prescribed  by  the  statute  in  force  at  the  time  it  was  made. 
(Bac.  Abr.  Stat.  (L),  3 ;  Birch  v.  Bellamy,  12  Mod.  540 ; 
Anon.  2  Salk.  519.) 

In  respect  to  this  rule,  a  distinction  is  taken  between  a  de- 
claration and  a  plea.  In  a  declaration  the  plaintiff  need  not 
show  the  act,  which  was  good  at  common  law,  to  be  in 
writing  according  to  the  statute  ;  but  in  a  plea  it  must  be 
so  stated.  Thus,  when  the  defendant  pleads  that  another 
person,  for  a  sufficient  consideration,  promised  to  be  answer- 
able to  the  plaintiff  for  the  debt,  it  was  held  that  it  must  be 
shown  to  be  in  writing,  so  that  it  may  appear  to  be  a  con- 
tract which  th.e  plairUiff  can  enforce.  (St.  PI.  375-'6  ;  Case 
V.  Barber,  T.  Kaym.  450  ;  1  Saund.  276  e,  n  (2) ;  Id.  211  b, 
n  (i).) 

The  writer  is  not  disposed  to  controvert  the  reasonable- 
ness and  propriety  of  this  distinction  between  the  mode  of 
pleading,  in  the  circumstances  supposed,  in  a  declaration 
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and  in  a  plea;  but  notwithstanding  the  extraordinary  sanc- 
tion which  the  case  cited  has  received,  not  only  in  the  judg- 
ment itself,  but  in  the  approval  of  it  by  two  such  authorities 
as  Mr.  Serg't  Williams  and  Mr.  Stephen,  it  seems  still  to  be 
worthy  of  consideration,  whether  the  defendant  in  Case  v. 
Barber  was  discharged  necessarily  by  the  undertaking  of 
the  third  person  (wHo  was  his  son)  to  pay  the  debt;  and  if 
he  was  so  discharged,  whether  the  promise  of  such  third 
person,  supposing  it  to  have  been  founded  on  a  valuable 
consideration,  was  not  an  original,  and  not  a  collateral  pro- 
mise, and  therefore  not  within  the  statute,  nor  required  to 
be  in  writing.  See  1  Saund.  211  a,  n  (e),  211  e,  n  (i).; 
Goodman  v.  Chase,  1  B.  &  Aid.  (4*  E.  C.  L.)  303  ;  Brown- 
ing V.  StoUard,  5  Taunt.  (1  E.  C.  L.)  450  ;  Smith  Cont. 
(6th  ed.)  96  &  seq,  and  Author's  notes. 

Section  v. 
Of  Rules  which  tend  to  Prevent  Obscurity  and  Confusion  i?i 

Pleading. 
5".  Rules  which   tend   to  prevent  Ohscurity  and  Confusion  in 
Pleading. 

The  importance  of  preventing  obscurity  and  confusion  in 
pleading  is  too  obvious  to  need  illustration.  Tlie  rules  which 
tend  to  secure  that  result  are  stated  by  Mr.  Stephen  thus  :  (1), 
Pleadings  must  not  be  insensible  nor  repugnant ;  (2),  They 
must  not  be  ambiguous  or  doubtful  in  meaning  ;  and  when  two 
different  meanings  present  themselves,  that  construction  shall 
be  adopted  which  is  most  unfavorable  to  the  party  pleading ; 
(3),  They  must  not  be  argumentative  ;  (4),  They  must  not  be 
in  the  alternative ;  (5),  They  must  not  be  by  way  of  recital, 
but  must  be  positive  in  their  form  ;  (6),  Things  are  to  be 
pleaded  according  to  their  legal  effect  or  operation  ;  (7),  Plead- 
ings should  observe  the  known  and  ancient  forms  of  expres- 
sion, as  contained  in  approved  precedents  ;  (8),  They  should 
have  their  formal  commencements  and  conclusions  ;  and  (9), 
A  pleading  which  is  bad  in  part  is  bad  altogether  ; 
W.  C. 

1°.  RULE  I.     Pleadings  must  not  be  Insensible  nok  Repug- 
nant. 

The  design  of  pleading  being,  as  Lord  Hale  says,  "  to  ren- 
der the  fact  plain  and  intelligible^''  (Hale's  Hist.  Com.  Law, 
212),  it  would  be  an  extraordinary  anomaly  indeed,  if  the 
allegations  were  allowed  to  be  either  without  meaning,  or  re- 
pugnant in  their  averments.  (Com.  Dig.  Pleader,  (C.  23) ; 
Bac.  Abr.  Pleas,  &c.  (I),  4;  St.  Bl.  377  ;  1  Chit.  PI.  265  & 
seq.)  Let  us,  therefore,  observe  that  pleadings  must  not  be, 
(1),  Insensible  ;  nor  (2),  Repugnant; 
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W.  C. 

1*.  Pleadings  miist  7iot  be  Insensible. 

If  a  pleading  be  insensible  (that  is,  unintelligible),  as  by 
the  omission  of  material  words  which  the  context  does  not 
suggest,  or  by  blanks  in  the  statement  of  what  is  material, 
it  is  bad.  (St.  PI.  377  ;  Com.  Dig.  Pleader,  (C.  23) ;  Wyat 
V.Aland,  1  Salk.  324,  Lawly  v.  Gattacre,  3  Cfo.  (Jac.) 
498.)  In  Wyat  v.  Aland,  1  Salk.  324,  Lord  Holt  states 
the  doctrine  to  be  that  where  a  matter  set  forth  is  grammati- 
cally right,  but  absurd  in  the  sense,  and  unintelligible,  we 
cannot  reject  some  words  to  make  sense  of  the  rest,  but  must 
take  them  as  they  are ;  for  there  is  nothing  so  absurd  or 
nonsensical  but  what,  by  rejecting  and  omitting,  may  be 
made  sense ;  but  where  a  matter  is  nonsense  by  being  con- 
tradictory and  repugnant  to  somewhat  precedent,  there  the 
precedent  matter  which  is  sense  shall"  not  be  defeated  by  the 
repugnancy  which  follows,  but  that  which  is  contradictory 
shall  be  rejected  ;  as  in  ejectment,  where  the  declaration  is 
of  a  demise  the  second  of  January,  and  that  the  defendant 
afterwards,  to  wit,  on  the  first  of  January  ejected  him. 
Here  the  scilicet,  or  to  wit,  and  what  follows  may  be  rejected 
as  being  expressly  contrary  to  the  aftet^jards  in  the  preced- 
ing clause.  Hut  see  King  v.  Stevens,  5  East.  244. 
2*.  Pleadings  must  not  be  Repugnant. 

It  is  ground  for  demurrer  if  a  pleading  be  inconsistent 
withfitself,  or  repugnant.  (St.  PI.  377 ;  Com.  Dig.  Pleader, 
(C.  23) ;  Bac.  Abr.  Pleas,  &e.  (I),  4.) 

Thus  where,  in  an  action  of  trespass,  the  plaintiff  de- 
clared for  staking  and  carrying  away  certain  timber,  lying 
in  a  certain  place,  for  the  completion  of  a  house  then  lately 
built, — the  declaration  was  considered  bad  for  repugnancy ; 
for  the  timber  could  not  be  for  the  building  of  a  house 
already  built.  (Lawley  v.  Arnold,  cited  Ncvil  v.  Loper,  1 
Salk.  213.)  So  in  covenant  against  an  apprentice,  where 
the  breach  assigned  was  that  dunng  the  time  in  which  he 
served,  the  defendant  departed  from  the  master's  service, 
the  declaration  was  held  to  be  bad,  for  repugnancy.  (Nevil 
V.  Loper,  1  Salk.  213.)  In  like  manner,  where  the  defen- 
dant pleaded  the  grant  of  a  rent  out  of  a  tei-m  for  years, 
and  proceeded  to  allege  that  by  virtue  thereof  he  was  seised 
as  of  freehold,  for  the  term  of  his  life,  the  plea  was  held 
bad  for  repugnancy.  (Butt's  Case,  7  Co.  25  a.)  And  so 
if  a  replication  demand  the  whole  sum  at  first  claimed,  and 
yet  acknowledge  satisfaction  of  part,  it  is  repugnant  aad 
demurrable.     (Vigors  v.  Aldrich,  4  Burr.  2483.) 

If,  however,  the  repugnant  clause  be  merely  superfluous 
and  redundant,  so  that  it  may  be  rejected  without  materially 
altei'ing  the  general  sense  and  effect,  it  does  not  vitiate  the 
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pleading, — at  least  if  laid  under  a  videlicet, — according  to 
the  maxim  utile  per  inutile  non  vitiatur.  (St.  PL  378 ; 
Bac.  Abr.  Pleas,  &c.  (I),  4 ;  Dakin's  Case,  3  Saund.  290  a, 
&  291,  n  (1);  Id.  306,  n  (14);  King  v.  Stevens,  5  East.  244.) 

2".  EULE  II.  Pleadings  must  not'  be  Ambiguous  or  Doubt- 
ful IN  Meaning  ;  and  when  two  Diffbbent  Meanings  pre- 
sent   themselves,   that    Consteuction   shall   be   adopted 

WHICH  is  most  unfavorable  TO  THE  PaETY  PlEADING. 

"The  plea  of  every  man  shall  be  construed  strongly 
against  him  that  pleadeth  it.  for  every  man  is  presumed 
to  make  the  most  of  his  own  case ;  ambiguum  placitum, 
interpretari  debet  contra  prof erentem.''''  (3  Th.  Co.  Lit.  408.) 
And  the  rule  is  sustained  and  illustrated  by  numerous  autho- 
rities. (St.  PI.  378  &  seq;  Com.  Dig.  Pleader,  (E.  3),  (E.  6); 
Dovaston  v.  Payne,  2  H.  131.  529  &  seq:  Thornton  v.  Adams, 
5  M.  &  S.  39,  40;  Ld.  Iluntingtower  v!  Gardiner,  1  B.  &  Cr. 
(8  E.  C.  L.)  297 ;  Fletcher  v.  Pogson,  3  B.  &  Cr.  (10  E.  C. 
L.)  192;  Hobson  v.  Middleton,  6  B.  &  Cr.  (13  E.  C.  L),  295.) 

Thus,  in  trespass  quare  clausum  /regit,  if  the  defendant 
pleads  that  the  locus  in  quo  was  his  freehold,  he  must  say  at 
the  time  of  the  trespass,  or  else  the  plea  is  bad.  And  in  debt 
upon  a  bond  conditioned  to  make  an  assurance  of  land,  if  the 
defendant  pleads  that  he  executed  a  release,  it  is  bad,  if  he 
does  not  show  that  it  concerns  the  same  hond,.  (Com.  Dig. 
Pleader,  (E.  5);  Manser's  Case,  2  Co.  4  a.)  So,  in  an  action 
of  trespass  qioare  clausum  f regit,  for  breaking  down  certain 
designated  gates  and  hedges,  a  plea  alleging  matter  of  justifi- 
cation must  show  that  it  applies  to  the  same  gates  and  hedges 
in  respect  to  which  the  plaintiff  complains.  (St.  PI.  379 ;  Com. 
Dig.  Pleader,  (E.  5);  Goodday  v.  Michell,!  Cro.  (Eliz.)  441.) 

A  pleading  however,  is  not  objectionable  as  ambiguous  or 
obscure,  if  it  be  certain  to  a  common  intent,  that  is,  if  it  be 
clear  enough  according  to  reasonable  construction,  though 
not  worded  with  absolute  precision.  (St.  PI.  380;  Com.  Dig. 
Pleader,  (E.  7),  (C.  24),  (F.  17);  1  Chit.  PL. 268;  8  Th.  Co. 
Lit.  361,  &  n  (B);  1  Saund.  49,  n  (1);  Dovaston  v.  Payne,  2 
H.  Bl.  530;  King  v.  Lyme  Regis,  1  Dougl.  158;  Eex  v. 
Home,  Cowp.  682;  Colthirst  v.  Bejnshin,  1  Plowd.  83; 
Spencer  v.  Southwich,  9  Johns.  (N.  Y.)  314;  Hines  v.  Bal- 
lard, 11  Johns.  491 ;  Roosevelt  v.  Kellogg,  20  Johns.  208 ; 
Yan  Ness  v.  Hamilton,  19  Johns  349.) 

Thus,  in  debt  on- a  bond  conditioned  that  the  plaintiff  shall 
enjoy  certain  land,  &c.,  a  plea  that  after  the  making  of  the 
bond  until  the  day  of  instituting  the  suit,  tlie  plaintiff  did 
enjoy,  is  good,  thougli  it  be  not  said  that  always  after  the 
making,  \ix\t\\,  &c.,  he  enjoyed;  for  this  shall  be  intended. 
(St.  PL  380;  Harlow  v.  Wright,  4  Cro.  (Car.)  105.^ 
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To  this  head  of  ambiguity  the  doctrine  of  negatives  preg- 
nant belongs.  A  negative  pregnant  is  a  form  of  negative  ex- 
pression which  implies  an  affirmative.  This  is  a  fault  in 
pleading,  because,  contrary  to  the  rule  under  discussion,  it 
involves  an  amhiguity.  In  trespass  for  entering  the  plain- 
tiff's house,  the  defendant  pleaded  that  tlie  plaintiff's  daughter 
licensed  him,  &c.,  and  that  he  entered  by  that  license.  The 
plaintiff  replied  that  he  did  not  enter  hy  her  license.  This 
was  (considered  a  negative  pregnant,  carrying  with  it,  by  im- 
plication, the  apparent  admission  that  the  license  was  given, 
but  that  the  defendant  did  not- enter  by  such  license,  and 
therefore  pregnant  with  that  admission  ;  and  it  was  held  that, 
in  order  to  avoid  the  ambiguity  thence  arising,  the  plaintiff 
should  have  traversed  the  enti-y  by  itself,  or  the  license  by  it- 
self, and  nut  both  together.  (Myn  v.  Cole,  8  Cro.  (Jae.)  87; 
Bac  Abr.  Pleas,  &c.  (I),  6.)  So,  in  a  case  in  the  Year  Books 
(for  tlius  early  is  the  rule  against  negatives  pregnant),  in  an 
action  for  negligently  keeping  a  fire,  by  which  the  plaintiff's 
houses  were  burned,  the  defendant  pleaded  that  the  plaintiff's 
Louses  were  not  burned  iy  the  defendant's  negligence  in  keep- 
ing his  fire  ;  and  it  was  objected  that  "the  traverse  was  not 
good,  for  it  has  two  intendments  :  one  that  the  houses  were 
not  burnt ;  the  other,  that  they  were  burnt,  but  not  by  neg- 
ligent keeping  of  the  fire,  and  so  it  is  a  negative  pregnant^'' 
(St.  PI.  App'x,  xciii ;  28  Hen.  YI,  7.)  Another  example  is 
the  following  :  In  trespass  for  assault  and  battery,  the  de- 
fendant justified  for  that  he,  being  the  master  of  a  ship,  gave 
a  lawful  order  to  the  plaintiff,  which  he  refused  to  obey, 
whereupon  the  defendant  m,oderately  chastised  him,.  The 
plaintiff  traversed  tlie  plea  with  an  absque  hoc,  that  the  de- 
fendant moderately  chastised  him, ;  and  this  traverse  was  held 
to  be  a  negative  pregnant,  for  while  it  apparently  means  to 
put  in  issue  only  the  question  of  excess,  (admitting  by  impli- 
cation the  lawfulness  of  the  chastisement,)  it  does  not  neces- 
sarily and  distinctly  make  that  admission,  and  is  therefore 
ambiguous  in  its  form.  (St.  PI.  382 ;  Auberie  v.  James, 
Vent.  70.)  If  the  plaintiff  had  replied  to  the  plea  that  the 
defendant  immoderately  chastised  him,  the  objection  would 
have  been  avoided.  The  proper  form  of  traverse,  however, 
would  have  been  de.  injuria  sua  propria  absque  tali  causa. 
This,  by  traversing  the  whole  "  cause  alleged,"  would  have 
distinctly  put  in  issue  all  the  facts  in  the  plea,  and  no  ambi- 
guity or  doubt  as  to  the  extent  of  the  denial  would  have 
arisen.     (St.  PI.  382.)- 

But  in  modern  times,  the  rule  against  a  negative  pregnant 
has  received  no  very  strict  construction.  Thus,  in  debt  on  a 
bond  conditioned  to  perform  the  covenants  in  an  indenture 
of  lease,  one  of  which  covenants  was  that  the  defendant,  the 
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lessee,  would  not  deliver  possession  to  any  but  the  lessor,  or  to 
such  persons  us  should  lawfully  evicthim,  the  defendantpleaded 
that  he  did  not  deliver  the  possession  to  any  iut  such  as  law- 
fully evicted  him.  And  although,  on  demurrer  to  this  plea, 
it  was  objected  that  it  was  a  negative  pregnant,'^ and  that  the 
defendant  ought  to  have  said  that  such  an  one  lawfully  evicted 
hitn,  to  whom  he  delivered  the  possession,  or  that  he  did  not 
deliver  the  possession  to  any;  yet  the  court  held  the  plea,  as 
pursuing  the  words  of  the  covenant,  to  be  good  (being  in  the 
negative),  and  that  the  plaintiif  ought  to  have  replied  and  as- 
signed a  breach.  (St.  PI.  383  ;  Com.  Dig.  Pleader,  (R.  6) ; 
PuUin  V.  Nicholas,  1  Lev.  83.) 

3°.  KULE  III.  Pleadings  must  not  be  Argumentative. 

Tlie  objects  of  pleading  manifestly  require  that  every  aver- 
ment shall  be  direct  and  positive,  and  not  hy  way  of  argu- 
ment or  rehearsal.  (St.  Pl.  384  ;  3  Th.  Co.  Lit.  408  ;  Bac. 
Abr.  Pleas,  &c.  (I),  5 ;  Com.  Dig.  Pleader,  (E.  3) ;  5  Eob. 
Pr.  296  &  seq.) 

Thus,  in  an  action  of  trespass  for  taking  and  carrying  away 
the  defendant's  goods,  the  defendant  pleaded  that  the  plain- 
tiff never  had  any  goods,  which  was  held  to  be  no  plea,  although 
the  court  remarked  that  it  was  an  infallible  argument  that  the 
defendant  was  not  guilty^  (St.  PI.  385  ;  Greenlife  v.  "W — , 
1  Dy.  43  a.) 

So,  if  it  is  designed  to  draw  in  question  any  quantity  or  ex- 
tent, the  fact  should  be  averred  positively,  and  not  the  evidence 
which  merely  goes  to  prove  such  quantity  or  extent,  for  the 
latter  is  argumentative.  (Ledsham  v.  Lubram,  2  Cro.  (Eliz.) 
870  ;  St.  PI.  384.)  Indeed,  it  may  be  stated  generally,  that 
a  pleading  setting  forth  the  evidence  of  facts,  instead  of  the 
facts  themselves,  is  always  argumentative,  and  bad.  (Bac.Abr . 
Pleas,  &c.  (I),  5  ;  5  Rob.  Pr.  296  &  seq ;  Church  v.  Oilman, 
15  Wend.  (N.  Y.),  650 ;  Fitler  v.  Delavan,  20  Wend.  57 ; 
Neville  V.  Kelly,  12  Com.  B.  N.  S.  (104  E.  C.  L.)  747.) 
Thus,  in  2k plea  it  is  not  allowable  to  say  that  by  a  certain 
indenture  it  is  witnessed  that  A  demised,  &c. ;  but  it  must  be 
averred  directly  that  he  did  demise,  although  in  a  declaration 
a  similar  mode  of  pleading  is  admitted,  because  it  is  said  to 
be  only  the  inducement  to  the  action,  whilst  it  is  the  substance 
of  the  plea.  (Jones  v  Weaver,  2  Dy.  118  a  ;  1  Saund.  247, 
n  (1);  3  Saund.  319,  &n  (5);  Wilson  v.  Jeffery,  1  Cro. 
(Eliz.)  195.) 

In  pursuance  of  these  principles  it  was  held  that  where,  in 
an  action  of  assumpsit,  the  plaintiff  stated  a  reasonable 
ground  for  a protnise,  (but  averred  none),  and  in  the  breach  he 
alleged  that  notwithstanding  defendant s promise,  he  had  not 
paid  the  demand,  even  after  a  verdict  for  the  plaintiff,  judg- 
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ment  was  arrested  because  the  plaintiff  had  alleged  no  direct 
promhe  to  pay.  ("Winston  v.  Fraticisco,  2  Wash.  187.)  And 
so,  in  au  action  of  assumpsit,  where  the  plaintiff  in  his  de- 
claration set  forth  defendant's  promissory  note  verbatim,  but 
averred  no  promise  to  pay,  it  was  held  on  demurrer  to  be  in- 
sufficient, although  the  plaintiff  alleged  that  the  defendant 
m,ade  the  note.     (Cooke  v.  Simms,  2  Call.  47.) 

The  two  cases  last  cited  disregard  the  distinction  above  re- 
ferred to  (which  notwithstanding  seems  well  founded),  be- 
tween the  strictness  required  in  a  declaration  and  in  a  plea; 
and  Winston  v.  Francisco  is  qmite  at  war  with  the  whole 
tenor  of  authority  in  holding  argumentativeness  not  to  be 
cured  by  the  verdict.  Indeed,  the  better  opinion  seems  to  be, 
that  it  is  so  much  an  error  of  form  as  not  to  avail  even  on 
general  demurrer,  and  much  less  on  motion  in  arrest  of  judg- 
ment. (Com.  Dig.  Pleader,  (E.  3) ;  Bac.  Abr.  Pleas,  &c. 
(I),  5  ;  Bennet  v.  Holbech,  3  Saund.  319,  319  c  ;  Spencer  v. 
Southwick,  9  Johns.  (JST.  Y.)  314.) 

It  will  be  remembered,  that  it  is  this  rule  against  argumen- 
tativeness which  occasions  the  resort  to  the  absque  hoe  in  the 
special  traverse.     {Ante,  p.  902.) 

The  prohibition  of  argumentative  pleading  leads  to  two 
subordinate  rules  which  must  now  be  mentioned,  namely,  (1), 
That  two  affirmatives  do  not  make  a  good  issue ;  and  (2), 
That  two  negatives  do  not  make  a  good  issue ; 
W.  C. 
l"*.  Two  Affirmative,s  do  not  Make  a  good  Issue. 

It  is  obvious  ihat  the  traverse  by  the  second  affirma- 
tive is  argumentative  in  its  .nature.  Thus,  if  it  be  alleged 
by  the  defendant  that  a  party  died  seised  in  fee,  and  the 
plaintiff  traverse  that  averment  by  alleging  that  he  died 
seised  for  life,  this  is  not  a  good  issue,  because,  although  the 
latter  allegation  amounts  to  a  denial  of  a  seisin  in  fee,  yet  it 
denies  it  by  argument  or  inference  only.  If  for  any  cause 
the  plaintiff  wishes  to  allege  that  the  party  in  question  died 
seised  for  life,  he  must  add  absque  hoc  that  he  died  seised  in 
fee,  and  thus  resort  to  the  form  of  a  special  traverse.  (St. 
PI.  385-'6  ;  Com.  Dig.  Pleader,  (E.  3) ;  Bac.  Abr.  Pleas. 
&c.,  (H),  3;  3  Th.  Co.  Lit.  442.) 
2*.  Two  Negatives  do  not  make  a  Good  Issue. 

Thus,  if  the  defendant  plead  that  he  requested  the  plain- 
tiff to  deliver  an  abstract  of  his  title,  but  that  the  plaintiff, 
when  so  requested,- c^iJno^  deliver  such  abstract,  but  neglected 
so  to  do,  tlie  plaintiff  ought  not  to  reply  that  he  did  not  neg- 
lect and  refuse  to  deliver  such  abstratjt,  but  should  allege 
affirmatively  that  he  did  deliver.  (Com.  Dig.  Pleader,  (R. 
3) ;  St.  PI.  386-'7 ;  Martin  v.  Smith,  6  East.  555,  557.) 
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4".  RULE  IV.  Pleadings  must  not  be  in  the  Alteenative. 
Thus,  if  in  an  action  for  slander,  it  be  averred  that  the  de- 
fendant by  words,  or  by  words  coupled  with  acts,  slandered 
the  plaintiff  in  his  trade,  it  is  error  which  in  England  is  not 
even  cured  by  verdict,  but  is  ground  for  arresting  the  judg- 
ment, (Cook  V.  Cox,  3  M.  &  S.  114-'15) ;  and  although  in 
Virginia  it  is  apprehended  that  our  statute  of  jeofails  would 
cure  the  mistake  after  verdict,  unless  the  declaration  had  been 
demurred  to,  yet  there  seems  to  be  no  doubt  that  on  demurrer 
it  would  bo  fatal. 

And  where,  in  an  action  of  debt  against  a  jailor  for  the 
escape  of  a  prisoner,  the  defendant  pleaded  that  if  the 
prisoner  did  escape,  it  was  without  the  knowledge  of  the  de- 
fendant, and  against  his  will;  and  that,  i/" there  were  any 
such  escape,  the  prisoner  voluntarily  returned  into  custody 
before  the  defendant  knew  of  the  escape,  &c. ;  the  plea  was 
held  to  be  bad,  for  he  "cannot  plead  hypothetically"  thus; 
but  must  either  stand  upon  an  averment  that  there  has  been 
no  escape,  or  that  there  have  been  one  or  more  escapes,  after 
which  the  prisoner  returned.  (GrifEth's  v.  Eyles,  1  Bos.  & 
P.  418.)  So,  where  it  was  charged  that  the  defendant  wrote 
and  published,  or  caused  to  be  written  and  published,  a  cer- 
tain libel,  it  was  considered  bad  for  the  uncertainty.  (St.  PL 
388  ;  The  King  v.  Brereton,  8  Mod".  330.) 

5".  RULE  V.     Pleadings  must  not  be  by  Way  of  Recital, 
BUT  must  be  Positive  in  theie  Foem. 

This  fault  in  pleading  is  peculiarly  liable  to  occur  in  ac- 
tions of  trespass  for  torts,  where  the  declaration  begins  the 
statement  of  the  cause  of  action  with  a  quod  cum,  "For  that 
whereas."  As  the  declaration  in  such  actions  sometimes  con- 
sists of  a  single  sentence,  an  averment  thus  introduced  is  apt, 
unless  care  be  used,  to  continue  in  the  same  strain  of  recital 
to  the  end.  Tlius  where  the  plaintiff  in  an  action  of  trespass 
"complains  of  the  said  D.  D.,/br  that  whereas,  the  said  de- 
fendant, at  the  county  of  A  aforesaid,  on  the day  of 

in  the  year  of  our  Lord ,  with  force  and 

arms  assaulted  the  said  plaintiff,  and  with  great  force  and 
violence  seized  the  said  plaintiff  by  his  nose,  and  greatly 
squeezed  and  pulled  the  same,  and  other  wrongs  to  the  said 
plaintiff  then  and  there  did  against  the  peace  of  the  common- 
wealth, and  to  the  damage  of  the  said  plaintiff  $ :  and 

therefore  he  brings  his  suit ;"  it  is  manifest  that  nothing  is 
positively  asserted,  the  whole  complaint  being  made  recital 
only,  by  the  whereas  in  the  beginning.  (St.  P.  388;  Bac. 
Abr.  Pleas,  &c.  (B),  5,  4  ;  Id.  Trespass,  (I),  2,  19  ;  1  Chit. 
PI.  421-'2  ;  Gould's  PI.  65,  73,  &c.) 

It  is  a  flagrant  error  in  pleading,  still  certainly  fatal  on 
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demurrer,  and  formerly  in  arrest  of  judgment  also,  and  on 
writ  of  error.  (Ballard  v.  Leavell,  5  Call.  533 ;  Hord  v.  Dish- 
man,  2  H.  &  M.  601;  Moore  v.  Downey,  3  H.  &  M.  134; 
Cooke  v.  Simms,  2  Call.  48 ;  Lomax  v.  Hord,  3  H.  &  M. 
276,  and  reporter's  note ;  Donaghue  v.  Rankin,  4  Munf .  261 ; 
Sexton  V.  Holmes,  3  Mimf.  566  ;  Syme  v.  Griffin,  4  H.  &  M. 
280.)  It  is  supposed,  however,  to  be  cured  by  our  present 
statute  oi  Jeofails  in  Virginia,  so  as  not  to  be  available  in  ar- 
rest of  judgment  or  on  writ  of  error.  (V.  C.  1873,  c.  177,  § 
3.)     See  Ring  v.  Roxbrough,  2  Cr.  &  Jerv.  420. 

The  error  most  frequently  occurs,  as  was  observed  above, 
in  actions  of  trespass  for  torts,  by  reason  of  the  brevity  of 
the  declaration ;  but  it  may,  and  does  sometimes  find  a  place 
in  actions  ex  contractu.  Thus,  of  the  cases  just  cited.  Sexton 
v.  Holmes,  3  Munf.  566,  and  Syme  v.  Griffin,  4  H.  &  M. 
280,  are  ex  contractu,  whilst  all  the  others  are  ex  delicto. 

It  is  a  deduction  from  this  rule  against  stating  things  5y 
way  of  recital,  as  it  is  also  from  Rule  III,  against  argumen- 
tativeness, {Ante,  p.  1015),  that  where  a  deed  or  other  in- 
strument is  pleaded,  it  is  in  general  not  proper  to  allege 
(though  in  the  words  of  the  instrument  itself),  that  it  is  wit- 
nessed {testatum,  existit)  that  such  a  party  granted,  &c. ;  but 
it  should  be  stated  absolutely  and  directly  that  he  granted, 
&c.  The  student  will  remember,  however,  that  a  difference 
is  established  in  this  particular,  between  declarations  and 
other  pleadings.  In  a  declaration  (for  example,  in  covenant), 
it  is  sufficient  to  set  forth  the  instrument  with  a  testatum  ex- 
istit, but  not  in  other  pleadings.  The  reason  given  is  that 
in  a  declaration  such  statement  is  merely  inducement,  that  is 
introductory  to  some  other  direct  averment,  as  in  covenant  to 
the  assignment  of  the  breach.  (St.  PL  389;  Ante,  p.  1015  ; 
Penning  v.  Plat,  3  Cro.  (Jac.)  383 ;  Bultivant  v.  Holman,  3 
Cro.  (Jac.)  537.) 

6".  RULE  VI.     Things  aee  to  be  Pleaded  Accokding  to  theie 
Legal  Effect  oe  Opeeation. 

The  meaning  of  this  rule  is,  that  in  stating  an  instrument 
or  a  transaction  in  pleading,  it  should  be  set  forth,  not  accord- 
ing to  its  tenor,  but  according  to  its  effect  in  law ;  and  the 
reason  seems  to  be  that  it  is  under  the  latter  aspect  that  it 
must  principally  and  ultimately  be  considered,  and  therefore 
to  plead  it  in  terms  or  form  only,  is  an  indirect  and  circuitous 
method  of  allegation.  (St.  PI.  389-90  ;  Bac.  Abr.  Pleas, 
&c.  (I),  7  ;  Com.  Dig.  Pleader,  (C.  37) ;  1  Saund.  235  b,  n 
(9) ;  Chester  v.  Willan,  2  Saund.  96  b,  &  n  (1),  97  b,  n  (2) ; 
Baker  v.  Lade,  3  Lev.  292 ;  S.  C.  4  Mod.  150-'151 ;  Moore 
Earl  of  Plvmouth,  3  B.  &  Aid.  (5  E.  C.  L.)  66 ;  Pike  v. 
Eyre,  9  B  &  Cr.  (17  E.  C.  L.)  909.) 
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Thus,  if  a  joint  tenant  conveys  to  his  co-tenant  by  the 
woi-ds  "  gives,  grants,"  &c.,  his  estate  in  the  lands  holden  in 
jointure,  though  in  terms  a  grant,  it  is  not  properly  such  at 
common  law,  but  amounts  to  that  species  of  conveyance  called  a 
release.  It  should,  therefore,  bepleaded  not  that  Ae"^ranzle<^," 
Ac,  but  that  he  released,  &c.  (St.  PI.  390;  Chester  v.  "Willan,  2 
Saund.  97 ;  Barker  v.  Lade,  4  Mod.  150, 151.)  And  so  where 
a  tenant  for  life  grants  his  estate  to  liim  in  reversion,  this  is  in 
effect  a  surrender,  and  must  be  pleaded  as  such,  and  not  as  a 
grant.  (Barker  v.  Lade,  4  Mod.  151.)  And  whore  the  plea 
stated  that  A  was  entitled  to  an  equity  of  redemption,  and 
subject  thereto  that  B  was  seised  in  fee,  and  that  they  by 
lease  and  release  granted,  &c.,  the  premises,  excepting  and 
reserving  to  A  and  Ms  heirs,  &c.,  a  liberty  of  hunting,  &c., 
it  was  held  upon  general  demurrer,  that  as  A  had  no  legal 
interest  in  the  land  there  could  be  no  reservation  to  him ;  that 
the  plea,  therefore,  alleging  the  right  (though  in  terras  of  the 
deed),  by  way  of  reservatiofi  was  bad ;  and  that  if  the  deed 
would  operate  as  a  grant  of  the  right,  it  should  have  been 
pleaded  as  a  grant,  and  not  as  a  reservation.  (St.  PI.  390-'91 ; 
A?ite,  p.  971,  &c.;  Moore  v.  Earl  of  Plymouth,  3  B.  &  Aid. 
(5  E.  C.  L.)  66.) 

The  rule  in  question  is  in  its  terms  often  confined  to  deeds 
and  conveyances.  It  extends,  however,  to  all  instruments  in 
writing,  and  contracts  written  or  verbal;  and  indeed,  it  may 
be  said  generallj',  that  it  extends  to  all  matters  or  transactions 
whatever,  which  one  may  have  occasion  to  allege  in  pleading, 
and  in  which  the  outward  form  happens  to  be  distinguished 
from  the  legal  effect.  Thus,  in  Stroud  v.  Gerrard,  1  Salk. 
8,  it  was  held  that  if  to  a  plea  of  tnisnomer,  the  plaintiff  should 
reply  that  the  defendant ^?<^  in  common  hail  by  the  name  in 
the  writ  and  declaration,  whereby  she  was  estopped  from 
denying  that  name,  the  replication  could  not  be  sustained,  be- 
cause it  was  as  an  appearance  that  the  putting  in  of  common 
bail  operated  as  an  estoppel  to  the  plea  of  misnomer,  and  it 
should  have  been  so  pleaded.  And  in  that  case  it  was  stated 
by  the  court,  that  in  debt  on  a  bail-bond,  if  the  defendant  has 
put  in  common  bail,  he  cannot  plead  that  he  \iss,  put  in  com- 
mon hail,  as  if  he  had  thereby  fulfilled  the  condition  of  the 
bond,  but  must  aver  that  he  appeared  at  the  day ;  for  he 
must  plead  according  to  the  operation  things  have  in  law. 

An  exception  is  to  be  noted,  however,  in  the  case  of  a  de- 
claration for  written  or  verbal  slander,  where  (as  the  action 
turns  on  the  words  themselves)  the  words  themselves  must 
be  set  forth;  and  it  is  not  sufficient  to  allege  that  the  defend- 
ant published  a  libel  containing  false  and  scandalous  matters 
in  substance,  as  follows,  &c.,  or  used  words  to  the  effect  follow- 
ing, &c.     And  if  it  be  in  a  foreign  language  the  original  words 
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must  be  set  forth  with  a  translation,  and  an  averment  that  the 
hearers  understood  them.  (St.  PI.  391;  1  Saund,  242  n  (1), 
(a),  (b) ;  Wright  v.  Clements  3  B.  &  Aid.  (5  E.  0.  L.)  503; 
Cookv.  Cox,  3  M.  &  S.  115;  Newton  v.  Stubbs,  3  Mod. 
71-'2;  Wood  v.  Brown,  6  Taunt.  170;  Zenobro  v.  Axtel,  6 
T.  E.  163;  Rex  V.  Beare,  1  Ld.  Raym.  415;  S.  C.  2  Salk. 
417.) 

Mr.  Hugh  Davey  Evans,  in  his  ingenious  essay  on  pleading 
(p.  188-'9),  considers  that  the  rule  in  question,  as  a  rule  of 
brevity  is  good,  but  that  as  a  rule  to  avoid  obscurity  and  con- 
fusion it  is  very  bad.  "It  is,"  says  he,  "really  a  rule  ot un- 
certainty, sincu  it  continually  introduces  the  discussion 
of  the  question,  what  is  the  legal  effect"  of  the  transac- 
tions pleaded.  It  is  submitted,  however,  that  that  question 
must  be  both  discussed  and  determined,  in  order  to  decide  the 
cause,  and  that  it  tends,  in  a  very  important  degree,  to  avoid 
obscurity,  and  to  promote  clearness  and  certainty,  to  compel 
the  pleader  to  aver  what  he  supposes  to  be  the  legal  effect 
and  operation  of  a  writing  or  transaction,  instead  of  stating 
it  according  to  its  terms,  just  as  lie  is  required  to  state  facts- 
instead  of  the  circumstances,  which  are  conceived  inferen- 
tially  to  prove  them. 

1°.  RULE  VII.  Pleadings  should  obsekvb,  the  known  and 
ancient  fokms  oe  expeession  as  contained  in  appeoved 
Pbecbdbnts. 

The  forms  of  declaration,  of  which  several  specimens  have 
been  exhibited,  {Ante,  p.  590,  593),  are  couched  iii  technical 
language,  appropriate  from  very  remote  times,  to  each  par- 
ticiilar  cause  of  action  from  which  it  would  be  inartificial  and 
incorrect,  and  as  it  seems,  emphatically  inexpedient  to  deviate, 
{Ante,  p.  621.)  Some  of  the  general  issues  also  present  ex- 
amples of  forms  of  expression  fixed  by  ancient  usage,  {Ante, 
640  &  seq),  from  whicli  it  is  improper  to  depart.  (St.  PI. 
392;  Com.  Dig.  Abatement,  (G.  7).) 

Another  illustration  occurs  in  the  mode  of  pleading  the 
statute  of  limitations,  of  wliich,  from  the  time  of  the  pass- 
ing of  the  statute  (21  Jac.  1),  the  invariable  form  has  been  to 
allege  that  the  cause  of  a.ction.  did  not  accrue  within  the  time 
prescribed,  &c.,  and  not  to  aver  that  the  promise  was  not 
made,  or  the  defendant  was  not  guilty,  within  that  time.  And 
whilst  in  Virginia,  under  the  statute  doing  away  with  special 
demurrer,  (V.  C.  1873,  e.  137,  §  32),  the  fault  may  not  be 
capable  of  being  reached  by  the  authoritative  censure  of  the 
court,  it  is  yet  a  fault  which  is  to  be  deplored,  if  it  cannot  be 
corrected,  by  those  who  agree  with  Chief  Justice  Abbott  in 
Dyster  v.  Battye,  3  B.  &  Aid.  5  (E.  C.  L.)  448,  in  pronounc- 
ing judgment  on  this  very  point,  that  "it  is  important  to  the 


PT.  II,DIV.  IV,  CH.  II,  SKU.  v.]    KULKS  TO  PBEViSNT  OBSCUKITi',  ETC.     1021 

administration  of  justice,  that  the  usual  and  established  forms 
of  pleading  should  be  observed,  in  order  that  the  parties  to 
the  suit  may  know  with  certainty  what  is  the  point  intended 
to  be  tried,  and  that  the  judge  and  jury  may  not  be  perplexed 
at  nisi  pri%is  (as  happened  in  this  case),  by  controversy  and  ar- 
gument upon  the  effect  and  import  of  the  issue  joined  on  the 
record." 

The  same  eminent  judge  in  another  case  observes,  that  "it 
is  of  great  importance  to  follow  the  ancient  forms  of  prece- 
dents; for  if  we  depart  from  them  in  one  instance,  one  devia- 
tion will  naturally  lead  to  another,  and  by  degrees  we  shall 
lose  that  certainty  which  it  is  the  great  object  of  our  system 
of  law  to  preserve."  (Wright  v.  Clements,  3  B.  &  Aid.  (5 
E.  C.  L.),  503.) 

This  rule  can,  of  course,  relate  only  to  allegations  of  fre- 
quent and  ordinary  recurrence ;  and  even  as  to  these  it  is  of 
rather  uncertain  application,  as  it  must  be  often  doubtful 
whether  a  given  form  of  expression  has  been  so  fixed  by  the 
course  of  precedents  as  to  admit  of  no  variation.  Indeed, 
that  so  many  forms  of  expression  have  been  established  by 
lon^  usage  as  preferable  to  all  others  is  rather  a  subject  of 
surprise,  and  the  nicety  with  which  they  were  conceived  and 
adapted  to  convey  the  precise  shade  of  meaning  designed,  or 
upon  occasion  to  comprehend  many  particulars  under  one 
formula,  is  deemed  by  Mr.  Reeves  to  be  a  strong  mark  of  the 
refinement  and  curiosity  with  which  this  pai-t  of  the  l>aw  was 
cultivated.     (St.  PI.  393  ;  3  Reeves'  Hist.  Eng.  Law,  463-'4:.) 

8".  RULE  VIII.  Pleadings  should  have  thbie  peoper  Formal 
Commencements  and  Conclusions. 

This  rule  refers  to  certain  formulae  occurring  at  the  com- 
mencement of  pleadings  subsequent  to  the  declaration,  and  to 
oth-ev  for mulce  occurring  at  the  conclusion. 

It  is  in  some  measure  connected  with  the  rule  last  stated, 
and  is  referable  to  the  same  object,  namelj',  that  of  prevent- 
ing obscurity  and  confusion  in  pleading.  It  is  much  insisted 
upon  by  the  older  writers,  more  indiscriminately  perhaps  than 
the  nature  of  things  warranted.  (St.  PI.  394-4;  3  Th.  Co. 
Lit.  433  &  n,  (M.  1);  1  Chit.  PI.  493  &  seq,  589  &  seq;  Com. 
Dig.  Pleader,  (E.  27),  (E  28),  (E.  32),  (E.  33),  (F.  4),  (F.  5), 
(G.  1);  Id.  Abatement,  (I.  12);  3  Saund.  209  &  seq,  n  (1).) 

Pleadings  subsequent  to  the  declaration  then,  begin  and 
conclude,  for  the  most  part,  with  characteristic /orw-wZce,  known 
as  their  commencements  and  conclusions,  which  are  contrived 
to  indicate  the  nature,  object,  and  scope  of  the  pleadings  to 
which  they  severally  belong.  It  is  evident,  therefore,  that 
to  observe  these  formulcB  must  contribute  not  a  little  to  the 
clearness  and  perspicuity  of  the  allegations. 
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ThB  formula  which  occurs  at  the  candusion  of  a  pleading,, 
inasmuch  as  it  prays  in  behalf  of  the  party  who  pleads  that 
judgment  to  which  he  supposes  the  averments  contained  in 
the  pleading  entitle  him,  is  generally  denominated  the  prayer 
of  judgment. 

The  subject  may  be  presented  under  the  heads  forthcoming,, 
namely:  (1),  Formal  commencements  and  conclusions  of  j?Zeas 
dilatory ;  (2),  Formal  commencements  and  conclusions  of 
pleas  peremptory ;  (3),  Formal  commencements  and  conclu- 
sions of  replications;  (4),  Formal  commencements  and  conclu- 
sions oi pleadings  subsequent  to  the^'eplication  ;  (5),  Variations- 
in  respect  to  formal  commencements  and  conclusions  in  cer- 
tain cases ;  (6),  Exception  where  pleadings  tender  issue  ;  (7),. 
The  legal  eflfeet  of  the  commencement  and  conclusion;  and 
(8),  The  consequen(!es  of  defect  or  mistake  in  the  commence- 
ment and  conclusion  of  a  pleading. 
1'^-  Formal  Commencements  and  Conclusions  of  Pleas  Dila- 
tory. 

A  dilatory  plea  has,  for  the  most  part,  no  formal  com- 
mencement such  as  is  here  intended,  unless  it  be  for  matter 
apparent  on  the  face  of  the  writ  or  declaration, '  when  it 
must  begin  as  well  as  conclude  hj  praying  judgment,  &c- 
(St.  PI.  394 ;  1  Chit.  PL  494-'5  ;  3  Saund.  209,  n  (1),  209 
d,  n  (1).)  A  formal  conclusion,  however,  varying  with  the 
nature  of  the  plea,  belongs  to  each  class  of  dilatory  pleas ; 
and  it  is  still  a  matter  of  great  importance  that  such  con- 
clusion should  be  accurately  according  to  law,  for  it  is  said 
to  "  make  the  plea,"  that  is,  to  determine  its  character.  (1 
Chit.  PI.  496  ;  3  Saund.  209,  c  &  d,  n  (1).)  Let  us  note 
then  the  proper  conclusion  to  each  one  of  the  classes  of  dil- 
atory pleas  {Ante,  625  &  seq),  namely,  (1),  Pleas  to  the  ju- 
risdiction of  the  court ;  (2),  Pleas  in  suspension  of  the  ac- 
tion ;  and  (3),  Pleas  in  abatement  of  the  writ  or  declaration ; 
W.  C. 
1®.  Formal  Conclusion  of  a  Plea  to  the  Jurisdiction. 

The  conclusion  of  a  plea  to  the  jurisdiction  {Ante,  p. 
626),  is  as  follows:  * 

Wherefore,  the  said  defendant  prays  judgment  whetlier  this  court  can  or  wilt 
take  any  further  cognizance  of  the  action  aforesaid. 

2".  Formal  Conclusion  of  a  Plea  in  Suspension. 

The  conclusion  of  a  plea  in  suspension,  as  because  the 
plaintiff  is  an  alien  enemy  {Ante,  p.  626-'7  ;  St.  PI.  394; 
3  Th.  Co.  Lit.  389-'90 ;  Trollop's  Case,  8  Co.  69  a ;  1 
Wentw.  PI.  15),  is  thus : 

Wherefore,  the  said  defendant  prays  that  the  said  suit  may  remain  and  be  re- 
spited without  day,  until,  &c. 
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3".  Formal  Conclusion  of  a  Plea  in  Abatement. 

A  plea  in  abatement,  it  will  be  remembered,  proposes 
to  abate*  or  quash  the  writ,  or  declaration,  or  both,  either 
because  of,  (1),  A  disability  of  the  party  to  sue  or  to  be 
sued ;  or  (2),  Some  objection  to  the  frame  of  the  writ  or 
declaration,  {Ante,  p.  627) ;  and  as  the  conclusion  of  the 
plea,  according  to  some  precedents,  varies  according  to  the 
ground  on  which  it  is  founded,  it  is  expedient  to  discrimi- 
nate between  the  cases  just  stated  ; 
W.  C. 
1'.  Formal  Conclusion  of  a  Plea  in  Abatement /b?'  tAe  Dis- 
ability of  the  Party. 

The  conclusion  of  such  a  plea  in  abatement  {Anfe,  p. 
^  628),  is  as  follows ; 

Wherefore,  becauee  the  said  D,  (the  party's  husband),  is  not  named  in  the  said 
writ  and  decimation,  the  said  defendant  prays  judgment  if  the  mid  plaintiff  ought 
to  be  answered  to  his  said  declaration  [or  of  the  said  writ  and  declaration,  and 
that  the  same'may  be  quashed.'] 

2*.  Formal  Conclusion  of  a  Plea  in  Abatement  for  the  Frame 
of  the  Writ  or  Declaration. 

The  conclusion  is  thus,  {Ante,  p.   629,  632;  St.  PL 
395): 

The  said  defendant  prays  judgment  of  the  said  writ  and  declaration,  [or  of  the  de- 
claration'] aforesaid,  and  that  the  same  may  be  quashed. 

2*.  Formal  Commencements  and  Conclusions  of  Pleas  Per- 
emptory, or  in  Bar. 

We  must  now   distinguish  between,  (1),   Formal  com- 
mencements ;  and  (2),  Formal  conclusions  ; 
W.  C. 
1".  Formal  Commencements  of  Pleas  Peremptory. 

A  considerable  modiiication  having  been  wrought  in  the 
formal  commencement  of  pleas  peremptory,  or  in  bar,  by 
the  Rules  of  Court  of  Hilary  Term,  1834,  and  of  our  cor- 
responding statute,  contained  in  the  revisal  of  1849,  we 
must  discriminate  between  the  doctrine  as  to  such  com- 
mencements, (1),  At  common  law  ;  and  (2),  By  statute  in 
Virginia  ; 
W.  C. 
1'.  Formal  Commencements  at  Common  Law  of  Pleas  Ferem- 
tory. 

The  commencement  of  pleas  in  bar  consisted  at  com- 
mon law,  as  the  student  will  remember,  was  formerly  ex- 
plained, {Ante,  p.  636-'7,  653,)  of  two  parts,  the  defence 
and  the  actionem  non,  and  ran  thus : 
The  said  defendant,  by  his  attorney,  comes  and  [defends  the  wrong  and  injury 
when  amd  where  it  behooves  him,  and  the  damages,  and  whatsoever  lie  ought  to  de- 
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fenA,  and\  says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  action 
aforesaid  thereof  against  him,  because  he  says,  &c. 

The  words  within  the  brackets  in  italics  constituted  the 
defence,  and  the  words  in  Roman  letters,  the  actionem 
non,  or  the  actio,  non,  as  it  was  wont  to  be  styled.  Our 
statute,  following  the  Rules  of  Court  of  Hilary  Term, 
1834,  provides  that  "  No  formal  defence  shall  be  required 
in  a  plea  ;  it  shall  commence  as  follows  :  '  the  defendant 
says  that,'"  (Y.  C.  1873,  c.  167,  §  29);  thus  doing  away 
with  defence  in  all  ca«es.  And  further,  it  is  provided, 
that  "  in  a  plea  intended  to  be  pleaded  in  iar  of  the  ac- 
tion, (that  is,  of  the  whole  action,)  it  shall  not  be  necessary 
to  use  any  allegation  of  actionem  non^''  (V.  C.  1873,  c. 
167,  §  25),  whereby  the  actio,  non  is  superseded  and  dis- 
pensed with  wherever  the  plea  is  in  bar  of  the  whole 
action. 
2'.  Formal  Oommencement  of  Pleas  Peremptory  hy  Statute 
in  Virginia. 

According  to  the  statutory  provisions  just  mentioned, 
the  plea  in  bar,  when  it  applies  to  the  whole  action,  com- 
mences thus : 

The  said  defendant,  by  his  attorney,  comes  and  says  that,  &c. 

And  if  the  plea  be  not  in  bar  of  the  whole  action,  the 
commencement  is  as  foUows,  {Ante,  p.  654;  St.  PI.  396): 

The  said  defendant,  by  his  attorney,  comes  and  says,  that  as  to dolla/ra, 

part  of  the  sum  in  the  said  declaration  demanded,  the  said  plaintiff  ought  not  to  have 
or  maintain  his  action  aforesaid  th^eof  against  him,  because  Tie  says,  &c. 

2".  Formal  Conclusions  of  Pleas  Peremptory. 

Here  again  we  must  distinguish  between  the  conclusion 
of  pleas  in  bar,  as  they  are  at  common  law,  and  as  they 
are  by  the  Rules  of  Court  of  Hilary  Term,  1834,  and  by 
the  corresponding  statute  with  us  ; 
W.  C. 
1^  Formal  Conclusion  to  Fleas  Peremptory  at  Common 
Law. 

The  conclusion  at  common  law  is  thus,  {Ante,  p.  653, 
655): 

Wherefore  the  said  defendant  prays  judgment,  if  the  said  plaintiff  ought  to  home 
or  maintain  his  action  aforesaid  thereof  against  him. 

2^.  Formal  Conclusion  to  Pleas  Peremptory  hy  Statute  in 
Virginia. 

In  Virginia  it  is  provided  by  statute,  taken  from  the 
Rules  of  Court  of  Hilary  Term,  1834,  that  in  a  plea  in- 
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tended  to  be  pleaded  in  bar  of  the  action,  which  is  under- 
stood to  mean  of  the  whole  action,  (St.  PI.  396,)  it  shall 
not  be  necessary  to  use  any  prayer  of  judgment.  (Y.  C. 
1873,  c.  167,  §  25.) 

But  where  the  plea  is  not  in  bar  of  the  whole  action, 
but  of  a  part  of  it  only,  the  common  law  conclusion,  or 
prayer  of  judgment,  is  still  to  be  employed,  and  runs  thus, 
corresponding,  the  student  will  observe,  to  the  commence- 
ment in  like  case,  as  given  above,  {Ante.  p.  655) : 

■Wherefore,  the  said  defendant  prays  judgment,  whether  as  to  the  said  sum  of 

doUdrs,  the  said  plaintiff  ought  to  home  or  maintain  his  action  aforesaid  thereof 
against  him. 

3*.  Formal  Commencements  and  Conclusions  of  Replications. 
We  must  discriminate,  as  before,  between  the  formal  com- 
mencements and  conclusions  of  replications  to  (1),  Pleas 
dilatory;  and  (2),  Pleas  peremptory; 
W.  C. 
1".  Formal  Commencements  and  Conclusions  of  Meplications 
to  Pleas  Dilatory. 

The  commencement  of  the  replication  to  pleas  dilatory 
varies  with  the  nature  and  object  of  the  plea;  but  the 
conclusion  always  prays  judgment  quod,  recuperet,  with 
some  diversity  of  phrase,  not  according  to  the  nature  of 
the  plea,  but  according  to  the  nature  of  the  action,  as  will 
be  presently  illustrated.  (St.  PI.  105;  1  Chit.  PI.  499  ;  3 
Saund.  211,  n  (3).) 

Let  us  take  the  several  classes  of  dilatory  pleas  in  order, 
and  note  the  commencements  and  conclusions  of  the  re- 
plication to  (1),  Pleas  to  the  jurisdiction;  (2),  Pleas  in 
suspension ;  and  (3),  Pleas  in  abatement. 
1'.  Formal  Commencements  and  Conclusions  of  the  Replica- 
tion to  a  Plea  to  the  Jurisdiction. 

TJiese  commencements  and  conclusions,  as  they  are  not 
within  the  scope  of  the  Kules  of  Hilary  Term,  1834,  so 
they  are  unaffected  by  any  statutes  in  Virginia,  but  re- 
main as  at  common  law.  We  are  to  take  notice  of  (1), 
The  commencements ;  and  (2),  The  cpnclusions  of  replica- 
tions to  pleas  to  the  jurisdiction ; 
W.  C. 
18.  Formal  Commencement  of  the  Replication  to  a  Plea  to 
the  Jurisdiction. 

The  commencement  of  the  replication  to  a  plea  to  the 
jurisdiction  is  as  follows,  (St.  PI.  396;  1  Wentw.  PL  60): 

And  the  said  plaintiff  says,  that  notwithstanding  anything  by  the  said  defendant 
above  in  pleading  alleged,  this  court  ought  not  to  be  precluded  from,  taking  cognizance 
of  th£  action  aforesaid,  because  he  says,  <fcc. 
Vol.  IV.— 66 
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2s.  Formal  Conclusion  of  the  Replication  to  a  Plea  to  the. 
Jurisdiction. 

The  conclusion  of  the  replication  to  a  plea  to  the 
jurisdiction  is,  in  an  action  of  debt,  thus,  (St.  PI.  105 ;. 
AnU,  p.  778-'79;  1  Chit.  PI.  499;  3  Saund.  211,  n  (3).) : 

Wherefore,  tlie  said  plaintiff  prays  judgment,  and  that  this  court  may  take  eog- 
nmmce  of  the  action  aforesaid,  and  that  his  debt  aforesaid,  together  wUh  the  damages 
by  him  stistained  by  reason  of  the  detention  thereof  may  be  a^vdgsd  to  him. 

And  so  in  other  actions,  as  in  replications  to  pleas  in 
har;  for  the  judgment  to  wjiich  the  plaintiff  is  entitled 
upon  any  issue  in  fact,  whether  upon  a  dilatory  or  a 
peremptory  plea,  is  always  as  above,  quod  recuperet,  (1 
Chit.  PL  499;  3  Saund.  211,  n  (3);  Com.  Dig.  Abate- 
ment,  (I,    146),  (I,  15);   Ante,  p.  778-'9);   and   Mr. 
Stephen's  contrary  assumption,  (St.  PI.  397)  is  believed 
to  be  clearly  ill-founded.      It  is  indeed  contradicted  by 
his  own  better  considered  and  better  sustained  previous 
statement  of  the  law.     (St.  PI.  105.) 
2'.  Formal  Commencements  and  Conclusions  of  the  Heplica- 
tion  to  a  Plea  in  Suspension; 
W.  C. 
1^.  Formal  Commencement  of  the  Replication  to  a  Plea  in 
Suspension. 

The  commencement  is  as  follows,  (St.  PI.  397 ;  Ante, 
p.  626-7) : 
And  the  said  plaintiff  says,  that  notwithstanding  anything  by  the  said  defendant 
above  in  pleading  alleged,  the  action  aforesaid  ought  not  to  stay  or  be  respited,  be- 
cause, he  says,  <fcc. 

2^.  Formal   Conclusion  of   the  Replication  to  a  Plea  in 
Suspension. 

The  conclusion  is  thus,  (St.  PL  307,  105;  Ante,^, 
778-'9;  1  Chit.  PL  499;  3  Saund.  211,  n  (3);  supra,  2s): 

Wherefore  the  said  plaintiff  prays  judgment,  if  the  action  aforesaid  ought  to  stay 
or  be  respited,  and  that  his  debt  aforesaid,  together  with  the  damages  by  him  sustained 
bj/  reason  of  the  detention  thereof,  ma/y  be  adjudged  to  him,. 

3*.  Formal  Commencements  and  Conclusions  of  the  Repli^ 
cation  to  a  plea  in  Abatement. 
W.  C. 
is.  Formal  Commencement  of  the  Keplication  to  a  Plea  in 
Abatement. 

The  terms  of  the  commencement  of  the  replication 
depend  on  whether  the  plea  in  abatement  is,  (1),  To  the 
disability  of  the  party  to  sue  or  be  sued ;  or  (2),  To  the 
frame  of  the  writ  or  declaration ; 
W.  C. 
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l*".  Formal  Commencement  of  the  Replication  to  a  Plea 
in  Abatement, /"or  the  DUahility  of  the  party  to  Sue  or 
to  he  Sued. 

Where  the  plea  in  abatement  is  founded  on  the  dis- 
ability of  the  party  io  Bne  or  to  be  sued,  the  commence- 
ment of  the  replication  is  thus,  (St.  PI.  397;  1  "Wentw. 
PI.  42) : 

And  the  said  plaintiff  says,  that  notvAthstanding  anything  by  the  said  defendant 
above  in  pleading  alleged,  he,  the  said  plaintiff,  ought  to  be  answered  to  his  said  de- 
claration, because  he  says,  &c. 

2'".  Formal  Commencement  of  the  Replication  to  a  Plea 

in  Abatement  to  the  Frame  of  the  Writ  or  Declaration. 

Where  the  plea  in  abatement  in  founded  on  the  frame 

of  the  vjrit  or  declaration,  the  commencement  of  the 

replication  is  as  follows,  (St.  PL  397  ;  Ante,  p.  1023) : 

And  the  said  plaintiff  says,  that  the  said  declaration,  by  reason  of  anything  by  the 
said  defendant  above  in  pleading  alleged,  ought  not  to  be  quashed,  because  he  says,  Ac. 

2«.  Formal  Conclusion  of  the  Replication  to  a  Plea  in  Abate- 
ment. 

The  conclusion  of  the  replication  to  a  plea  in  abate- 
ment must,  of  course,  vary  somewhat,  according  to  the 
character  of  the  plea  to  which  it  is  a  reply.  Let  us  sup- 
pose that  it  is  a  plea  founded  on,  (1),  The  disability  of 
the  party  to  sue  or  be  sued ;  or  (2),  The  frame  of  the 
writ  or  declaration ; 
W.  C. 
l'^.  Formal  Conclusion  of  the  Replication  to  a  Plea  in 
Abatement,  founded  on  the  Disability  of  the  Party. 

The  conclusion  in  this  case  is  as  follows,  (St.  PL  398 ; 
Id.  105  ;  3  Saund.  211,  n  (3) ;  1  Chit.  PL  499  ;  Ante^ 
p.  1026-'7): 

"Wherefore  the  said  Tp\&iniiS  prays  judgment,  and  that  his  debt  aforesaid,  together 
with  tJie  damagis  by  him  sii,stained  by  reason  of  the  detention  thereof,  may  be  ad- 
judged to  him. 

2^".  Formal  Conclusion  of  the  Replication  to  a  Plea  in 
Abatement,  founded  on  the  Frame  of  the  Writ  or 
Declaration. 

The  conclusion  of  the  replication  in  this  case  runs 
thus,  (St.  PL  105,  398  ;  Supra,  V) : 

Wherefore  the  said  plaintiff  prays  judgment,  and  that  the  said  declaration  may 
be  adjudged  good,  and  that  his  debt  aforesaid,  together  with  the  damages  by  him  sus- 
tained by  reason  of  the  detention  thereof,  may  be  adjudged  to  him. 

2".  Formal  Commencements  and  Conclusions  of  Replications 
to  Pleas  Peremptory. 
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Let  us  take  notice  of  (1),  Formal  commencements;  and 
(2),  Formal  conclusions,  of  replications  to  pleas  in  bar ; 
W.  C. 
1'.  Formal  Commencements  of  Replications  to  Pleas  PereTnp- 
tory,  or  in  Bar. 

It  will  be  remembered  that  in  a  previous  passage,  (Ante, 
p.  670  &  seq),  it  was  explained  that  a  difference  had  been 
made  by  the  Rules  of  Court  of  Hilary  Term,  1834:,  and 
by  the  corresponding  statute  in  Virginia,  in  the  com- 
mencement of  a  replication  to  a  plea  in  bar,  so  that  it 
will  be  necessary  to  advert  to  the  commencement  of  such 
replication,  (1),  At  common  law;  and  (2),  By  statute  in 
Virginia ; 
W.  C. 
Is.  Formal  Commencement  of  the  Replication  to  a  Flea  in 
Bar,  at  Common  Law. 

At  common  law,  the  replication  to  a  plea  in  bar  com- 
menced always  with  an  averment  that  by  reason  of  any- 
thing alleged  in  the  plea,  he  ought  not  to  he  barred— 
precludi  non  debet — from  maintaining  his  action,  and 
this,  from  the  Latin  words  just  quoted,  was  denominated 
the  precludi  non.  The  form  of  the  commencement  then, 
at  common  law,  is  as  follows,  (St.  Fl.  398 ;  Ante,  p.  670) : 

And  the  said  plaintiff  says,  that  by  reason  of  anything  in  the  said  plea  alleged,  he 
OTTGHT  NOT  TO  BE  BAEKED  from  hawTig  oT  maintaining  his  aetion  aforesaid  against 
th^lsaid  defendant,  because  he  saye,  <feo. 

Bat  as  this  formula  was  continua,lly  recurring  where- 
ever  the  plaintiff  proposed  in  his  replication  to  maintain 
his  whole  action.,  it  was  perceived  that,  without  produc- 
ing any  obscm-ity  or  confusion,  it  might  in  such  a  case 
be  omitted,  and  that  its  absence  would  as  much  denote 
the  plaintiff's  design  to  maintain  his  whole  action  as  the 
formula  itself  could.  Accordingly,  by  our  statute,  de- 
rived from  the  Rules  of  Court  of  Hilary  Term,  1834, 
the  precludi  non  is  allowed  to  be  omitted  where  the  re- 
plication maintains  the  whole  action. 
2^.  Formal  Commencement  of  the  Replication  to  a  Plea 
in  bar,  by  statute  in   Virginia. 

The  statute  referred  to  in  the  preceding  paragraph, 
(V.  C.  1873,  c.  167,  §  25),  enacts  that  in  a  replication 
intended  to  be  pleaded  in  maintenance  of  the  action 
(that  Is,  as  is  supposed,  of  the  whole  action),  it  shall  not 
be  necessary  to  use  any  allegation  oi  precludi  non,  or  to 
ithe  like  effect,  or  any  prayer  of  judgment.  In  that  case, 
therefore,  there  would  be,  under  this  statute,  no  formal 
commencement. 

But  if  the  replication  be  not  pleaded  in  maintenance 
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of  the  whole  action,  but  of  only  apart  of  it, — as  where 
the  defendant's  plea  controverts  but  a  part  of  the  action, 
or  where  the  plaintiff  is  ready  to  admit  a  part  of  the  de- 
fendant's plea, — in  these  instances,  the  statute  does  not 
apply,  and  the  case  being  left  as  at  common  law,  the 
replication  retains  \}i\e.  precludi  non,  in  order  to  show  with 
certainty  how  much  of  the  action  the  plaintiff  designs 
to  maintain.  The  form  would  be  as  follows,  {Ante,  p. 
670-'7l): 

And  the  said  plaintiff  says,  that  by  reason  of  anything  in  the  said  plea  alleged, 
HE  OUGHT  NOT  TO  BE  BAEKED  from  having  or  maintaining  his  action  aforesaid 

against  the  said  defendant,  as  to doUars,  part  of  the  said  sum  in  the  said 

declaration  demanded,  because  he  says,  &o. 

2*.  Formal  Conclusions  of  Replications  to  Pleas  Peremptory, 
or  in  Bar. 

The  student  can  hardly  fail  to  see  from  what  has  been 
said,  that  here  also  we  must  discriminate  between  the 
conclusion  of  a  replication  to  a  plea  in  bar,  (1),  At  com- 
mon law :  and  (2),  Under  our  statute  in  Virginia ; 
W.  C. 
is.  Formal  Conclusion  of  the  Replication  to  a  Plea  in  har, 
at  Common  Law. 

The  conclusion  of  the  replication  to  a  plea  in  bar  at 
common  law  is  characterized  by  praying  judgment. 
The  formula  for  it  varies  in  different  actions,  so  that  it 
will  be  stated  in  reference  to  the  action  of,  (1),  Debt; 
(2),  Covenant ;  (3),  Trespass ;  (4),  Trespass  on  the  case 
in  assumpsit ;  (5),  Trespass  on  the  case  in  general ; 
W.  C. 
l"".  Formal  Conclusion  of  the  Replication  to  a  Plea  in 
bar,  at  common  law,  in  an  action  of  Debt. 

In  an  action  of  deht,  the  conclusion  of  the  replica- 
tion to  a  plea  in  bar,  at  common  law,  is  as  follows,  (St. 
PI.  399  ;  Ante,  p.  1025-'6) : 

Wherefore,  the  said  plaintiff  prays  judgment,  and  that  his  debt  aforesaid,  to- 
gether with  the  da/nnages  by  him,  sustained,  by  reason  of  the  detention  thereof,  may 
be  adjudged  to  him. 

2^.  Formal   Conclusion  of  the  Peplication  to  a  Plea  in 
bar,  at  common  law,  in  an  Actioti  of  Covenant. 

In  an  action  of  covenant,  the  conclusion  is  as  follows, 
(St.  PI.  399): 

r  Wherefore  the  said  plaintiff  prays  judgment,  and  that  his  damages  by  him  sus- 
tained, by  reason  of  the  said  h'each  of  covenant,  may  be  adjudged  to  Mm. 

Z^.  Formal  Conclusion  of  the  Replication  to  a  Plea  in  bar, 
at  common  law,  in  an  Action  of  Trespass. 


1030  VINDICATING,  ETC.,  EIGHTS  VIOLATED.  [bOOK  IV. 

In  an  action  of  trespass,  the  conclusion  is  thus,  (St. 
PL  399) : 
Wherefore,  the  said  plaintiff  prays  judgment,  and  that  his  damiages  by  Mm  sus- 
tained by  reason  of  the  committing  tJie  said  trespasses,  may  be  adjudged  to  him. 

^.  Formal  Conclusion  of  the  Replication  to  a  Plea  in  bar, 
at  common  law,  in  an  Action  of  Trespass  on  the  Case  in 
Assumpsit. 

In  an  action  of  trespass  on  the  case  in  assumpsit  the 
conclusion  is  thus,  (St.  PI.  399)  : 

Wherefore,  the  said  plaintiff  prays  judgment,  and  that  his  damages  by  him  sus- 
tained, by  reason  of  the  not  performing  of  the  said  several  promises  and  under- 
takings, may  be  adjudged  to  him. 

5'^.  Formal  Conclusion  of  the  Keplicatiori  to  a  Plea  in  bar, 
at  Common  Law,  in  an  Action  of  Trespass  on  the  Case 
in  General. 

In  an  action  of  trespass  on  the  case  in  general  the 
conclusion  runs  thus,  (St.  PL  299) : 

Wherefore,  the  said  plaintiff  prays  judgment,  and  that  his  damages  by  him  sus- 
tained, by  reason  of  the  committing  of  the  said  several  grievances,  may  be  ad- 
judged to  him. 

And  in  all  other  actions  the  conclusion  of  the  repli- 
cation, at  common  law,  is  with  a  prayer  of  judgment 
for  damages,  or  other  appropriate  redress,  according  to 
the  nature  of  the  action.  (St.  PL  399  ;  3  Chit.  "Pl. 
1145,  1170,  1185,  1189,  1201.) 
2s.  Formal  Conclusion  of  the  Replication  to  a  Plea  in  bar, 
hy  Statute  in  Virginia. 

The  student  will  recall,  that  it  was  shown  above  {Su- 
pra, p.  1029),  that  the  statute  which  dispenses  with  the 
precludi  non,  where  the  replication  maintains  the  whole 
action,  enacts,  that  in  such  case  there  need  be  no  prayer 
of  judgment.  (V.  C.  1873,  c.  167,  §  25.)  But  as  the 
statute  does  not  dispense  with  the  precludi  non  where 
the  replication  maintains  only  a  part  of  the  action,  so 
in  that  case  the  prayer  of  judgment  must  be  used  as  at 
common  law.  The.  formula,  in  an  action  of  debt,  is  as 
follows : 

Wherefore,  as  to  the  said  sum  of dollars  [or  whatever  is  the  part  of  the 

action  the  replication  is  designed  to  maintain],  the  said  plaintiff  prays  judgment, 
and  that  the  sum  last  aforesaid,  part  of  his  debt  aforesaid,  together  with  his  damages  by 
Mm  sustained,  by  reason  of  the  detention  thereof,  may  be  adjudged  to  him. 

And  SO  in  other  actions,  according  to  the  nature  of  the 
action.     {Supra,  p.  1029.) 
4*.  Formal  Commencements  and    Conclusions  of  Pleadings 
Subsequent  to  the  Replication  ;  W.  C. 
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1°.  Formal  Commencements  and  Conclusions  of  Pleadings 
Subsequent  to  the  Replication  on  the  Part  of  the  Defendant. 
It  must  suffice  to  say,  in  general,  that  pleadings  subse- 
quent to  the  replication,  on  the  part  of  the  defendant,  coxn.- 
menee  and  conclude  like  the  plea  ;  and  like  the  plea,  are 
subject  to  the  effect  of  the  statute  above  cited.  (St.  PI. 
400  ;  V.  C.  1873,  c.  167,  §  25.) 
2^.  Formal  Commencements  and  Conclusions  of  Pleadings 
Subsequent  to  the  Replication  on  the  Part  of  the  Plaintiff. 

The  pleadings  subsequent  to  the  replication,  on  the  part 
of  the  plaintiff ,  commence  and  conclude  like  the  replication; 
and  like  the  replication,  are  subject  to  the  effect  of  the  sta- 
tute so  often  cited,  which  provides  that  "In  a  plea,  replica- 
tion, or  subsequent  pleading,  intended  to  be  pleaded  in  bar, 
or  in  maintenance  of  the  action,  it  shall  not  be  necessary  to 
use  any  allegation  of  ^'actionem  non,"  or  '■'■precludi  non^'' 
or  to  the  like  effect,  or  any  prayer  of  judgment.  (V.  C. 
1873,  c.  167,  §  25;  St.  PI.  400.) 
5*.  Variations  in  Respect  to  Formal  Commencements  and  Con- 
clusions in  Certain  Cases. 

The  exposition  of  the  variations  in  respect  to 'formal  com- 
mencements and  conclusions  in  certain  cases,  may  best  be 
made  by  classifying  them  under  the  several  heads  of  varia- 
tions in  case  of  (1),  Pleas  in  abatement;  (2),  Pleas  in  bar; 
(3),  Pleadings  byway  of  estoppel;  (4),  Pleadings  which  are 
intended  to  apply  to  part  only  of  the  matter  adversely  al- 
leged; (5),  Pleadings  in  the  action  of  replevin  ;  and  (6),  Ac- 
tion of  debt  on  a  bond,  where  the  matter  pleaded  tends  to 
show  that  the  plaintiff  never  had  any  right  of  action  ; 
W.  C. 
1*.  Variations  as  to  Formal  Commencements  and  Conclusions 
in  Case  of  Pleas  in  Abatement. 

Matters  of  abatement,  in  general,  only  render  the  action 
abatable  upon  plea;  but  there  are  other  matters,  such  as 
the  death  of  the  plaintiff  or  defendant  before  verdict  or 
judgment  by  default,  that  are  said  to  abate  it  de  facto  ;  that 
is,  by  their  own  immediate  effect  and  before  plea ;  the  only 
use  of  the  plea  in  such  cases  being  to  give  the  court  notice 
of  the  fact.  St.  PI.  400  ;  Com.  Dig.  Abatement,  (E.  17), 
(H.  32)  to  (H.  35);  Bac.  Abr.  Abatement,  (K),  (G),  (F); 
3  Saund.  209  e,  n  (1).) 

Where  the  action  is  merely  abatable,  the  forms  of  con- 
clusion above  given  are  to  be  observed ;  but  when  abated 
de  facto,  the  conclusion  should  be  thus,  (St.  PL  401 ;  3 
Saund.  209  e,  n  (1);  HoUowes  v.  Lucy,  3  Lev.  120): 

Wherefore  the  said  defendant  prays  judgment  of  the  writ  and  declaration  [or  of 
the  declaration]  aforesaid,  whether  the  court  will  further  proceed  with  the  said  ac- 
tion. 
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For  the  writ  and  declaration,  or  the  declaration,  being 
already  and  ipso  facto  abated,  it  would  be  incongruous,  and 
therefore  improper  to  pray  that  it  might  he  quashed.  (Com. 
Dig.  Abatement,  (H.  33),  (I.  12) ;  3  Saund.  209  e,  n  (1).) 

It  may  be  expedient  to  observe  here,  that  although  at 
common  law,  where  there  were  several  parties,  plaintiff  or 
defendant,  to  an  action,  and  one  of  them  died,  the  action 
abated,  yet  it  is  provided  in  Virginia  by  statute,  taken 
from  8  and  9  Wm.  Ill,  c.  11,  that  where  the  cause  of 
abatement  occurs  to  any  of  several  plaintiffs  or  defendants, 
the  suit  may  proceed  for  or  against  the  others,  if  the  cause 
of  action  survive  to  or  against  them,  (2  Saund.  209  e,  n 
(1)  &  (i) ;  V.  C.  1873,  c.  169,  §  2) ;  and  by  act  of  January 
6,  1876,  it  is  enacted  that  the  suit  shall  be  revived  against 
the  personal  representative  of  a  deceased  joint  defendant^ 
and  shall  proceed  thenceforward  as  a  separate  action 
against  such  personal  representative,  as  though  the  dece- 
dent had  been  a  sole  defendant.     (Acts  1875-'6,  p.  11,  c. 

2^.  Variations  as  to  Formal  Commencements  and  Conclusions 
in  case  of  Pleas  in  Bar. 

When  a  plea  in  bar  is  pleaded  of  matter  which  arose 
after  a  previous  plea,  it  has  a  peculiar  commencement  and 
conclusion  of  actio,  non  ulterius.  Thus,  if  in  an  action  of 
debt  on  a  bond  payment  be  pleaded,  and  afterumrds  a  re- 
lease of  the  bond  be  executed  by  the  plaintiff,  the  plea 
would  commence  thus,  (St.  PI.  65,  401) : 

And  the  said  defendant  says,  that  the  said  plaintiff  ought  not  farther  to  have  or 
maintain  his  action  aforesaid  against  him,  because  he  says,  &c. 

And  would  conclude  thus : 

Wherefore  the  said  defendant  prays  judgment,  if  the  said  plaintiff  ought  farther 
to  have  or  maintain  his  action  aforesaid  against  him,  &c. 

So  if  a  plea  in  bar  be  founded  on  any  matter  arising 
after  the  commencement  of  the  action,  though  it  be  not 
pleaded  after  a  previous  plea,  it  has  the  same  commence- 
ment and  conclusion  of  actionem,  non  ulterius  as  above, 
and  actionem  non  merely  would  be  improper ;  for  that 
forTKula  is  taken  to  refer,  in  point  of  time,  to  the  com- 
mencement of  the  suit,  and  not  to  the  time  of  plea  pleaded. 
(St.  PL  401 ;  3  Chit.  PI.  906  ;  Evans  v.  Prosser,  3  T.  E. 
188  ;  Le  Bret  v.  Papillon,  4  East.  502  ;  Smith  v.  Walker, 
1  Wash.  135.) 
3^  Variations  as  to  Formal  Commencements  and  Conclusions 
in  Case  of  Pleadings  hy  way  of  Estoppel. 

All  pleadings  by  way  of  estoppel  have  a  commencemen  t 
and  conclusion  peculiar  to  themselves.     It  will  be  desirable 
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to' point  out  the  peculiarities  in  respect  to,  (1),  Pleas  by 
way  of  estoppel ;  (2),  Replications  by  -way  of  estoppel ; 
and  (3),  Rejoinders  and  svbsequent pleadings  by  way  of  es- 
toppel ; 
W.  C. 
1'.  Formal  Commencements  and  Conclusions  of  Pleashyway 
of  Estoppel;  W.  C. 
18,  Formal  Commencement  of  a  Plea  hy  way  of  Estoppel. 
A  plea  in  estoppel  has  the  following  Oommencementy 
(St.  PI.  401-'2) : 

And  the  said  defendant  says  that  the  said  plaintifE  onght  not  to  be  admitted  to 
say,  [stating  the  allegation  to  which  the  estoppel  relates.'} 

28.  Formal  Conclusion  of  a  Plea  hy  way  of  Estoppel. 

The  conclusion  of  a  plea  by  way  of  estoppel  is  thus, 

(St.  PI.  402) : 

Wherefore  the  said  defendant  prays  judgment,  if  the  said  plaintiff  ought  to  be 

admitted  against  his  own  acknowledgment,  by  his  deed  aforesaid  (or  otherwise, 

according  to  the  matter  of  the  estoppel),  to  say  that,  [stating  the  allegation  to 

which  the  estoppel  relates.] 

2'.  Formal  Commencements  and  Conclusions  of  Replications 
hy  way  of  Estoppel;  W.  C. 
1^.    Formal  Commencement  of  a  Replication  hy  way  of 
Estoppel. 
A  replication  by  way  of  estoppel  to  a  plea  either  dila- 
tory or  in  bar,  has  this  commencement,  (St.   PI.  402 ;  3 
Chit.  PL  1143,  1144) : 

And  the  said  plaintiff  says  that  the  said  defendant  ought  not  to  be  admitted  to 
plead  the  said  plea  by  him  above  pleaded  ;  because  he  says,  &o. 

2^.  Formal  Conclusion  of  a  Replication  hy  way  of  Estoppel. 
The  conclusion  of  a  replication  by  way  of  estoppel  is 
as  follows,  (St.  PI.  402;  3  Chit.  PI.  1143,  1144;  Took 
V.  Glascock,  1  Saund.  259): 

Wherefore,  the  said  plaintiff  prays  judgment,  if  the  said  defendant  ought  to  be 
admitted  to  his  said  plea,  contrary  to  his  own  acknowledgment,  &c.,  and  (in  an 
action  of  debt)  that  his  debt  aforesaid,  together  with  his  damages  by  him  sus- 
tained, by  reason  of  the  detention  thereof  may  be  adjudged  to  him. 

3'.  Formal  Commencements  and  Conclusions  of  Rejoinders 
and  Subsequent  Pleadings  hy  way  of  Estoppel. 

It  will  suffice  to  say  that  in  rejoinders,  and  other  plead- 
ings of  defendant,  by  way  of  estoppel,  the  commencement 
and  conclusion  are  assimilated  to  pleas;    and  in  sur-re- 
joinders,  and  other  pleadings  of  plaintiff,  the  commence- 
ment and  conclusion  are  assimilated  to  replications.     (St. 
PI.  402;  Yeale  v.  Warner,  1  Saund.  325,  325  a,  n  (4).) 
4^  Variations  as  to  Formal  Commencements  and  Conclusions 
in  Case  of  Pleadings  which  are  desi.gned  to  apply  to  Part 
only  of  the  Matter  adversely  Alleged. 
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If  any  pleading  be  intended  to  apply  to  part  only  of  the 
matter  adversely  alleged,  it  must  be  qualified  accordingly 
in  its  commencement  and  conclusion.  But  of  this  principle 
sufficient  illustration  has  been  already  presented.  {Ante, 
p.  654-'5,  1025 ;  St.  PI.  402-'3.) 
5°.  Yariations  as  to  Formal  Commencements  and  Conclusions 
in  the  Action  of  Replevin. 

The  student  will  doubtless  remember  that  the  action  of 
replevin  is  unfortunately  abolished  with  us,  (Y.  C.  1873,  c. 
145,  §  4;  Ante,  p.  445-6);  but  as  it  is  still  in  vigorous  and 
frequent  use  in  other  States,  it^will  be  proper  to  say  under 
this  head,  that  when  the  defendant  alleges,  in  answer  to 
the  complaint  in  the  declaration,  of  the  unlawful  taking, 
that  he  had  a  right  to  take  the  chattel  in  question,  for 
rent  in  arrear,  or  other  legal  cause,  he  is  said  to  avow,  and 
his  plea  is  styled  an  avowry.  If  on  the  other  hand,  he 
claims  in  his  answer  to  the  declaration,  no  personal  right 
in  himself,  but  only  as  iailiffor  agent  for  another,  he  is  said 
to  make  cognizance,  and  his  plea  is  styled  a  cognizance. 
What,  therefore,  in  other  actions  &re  pleas,  in  replevin  are 
denominated  avowries  and  cognizances.  The  commence- 
ment of  an  avowry  is  that  the  defendant  '■'■well  avows," 
whilst  that  of  a  cognizance  states  that  the  defendant  '■'■well 
acknowledges''''  the  taking,  &c. ;  the  conclusion  of  both 
being,  "that  the  defendant  prays  judgment,  and  that  a  re- 
turn of  the  said  goods  and  chattels,  together  with  his 
damages,  die,  be  adjudged  to  him.''  And  the  subsequent 
pleadings  have  correspondent  variations.  (St.  PI.  403;  8 
Wentw.  PL  106,  197,  109,  112  &  seq.) 
6".  Yariation  in  an  Action  of  Debt  on  a  Bond,  where  the 
Matter  Pleaded  tends  to  show  that  the  Plaintiff  never  had 
any  Right  of  Action. 

The  case  supposed  is  that  in  an  action  of  debt  on  a  bond, 
the  plea  alleges  that  some  illegality  of  consideration,  or  in 
the  making,  taints  the  obligation,  and  makes  it  voidable  or 
void;  as  usury,  gaming,  or  any  other  transaction  pro- 
hibited by,  or  contrary  to  the  policy  of  a  statute ;  and  the 
principle  of  pleading  above  stated  requires  that  in  such 
cases  the  plea  should  commence  and  conclude  with  what 
is  called  an  onerari  non.  (St.  PI.  (Tyler,)  360 ;  Com.  Dig. 
Pleader,  (E.  27);  Brown  v.  Corrish,'2  Salk.  516;  S.  C,  1 
Ld.  Eaym.  217;  Bennet  v.  Filkins,  1  Saund.  14  b,  15;  Id. 
290,  n  (3);) 
W.  C. 
1'.  Formal  Cominencement. 

The'  formal  commencement  in  such  a  case,  (supposing 
the  action  to  be  debt)  is : 

And  the  said  defendant  says,  that  he  ought  not  to  be  charged  (pnera/n  non)  with 
he  said  debt  by  virtue  of  the  said  supposed  writing  obligatory,  because,  &e. 
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2'.  Formal  Conclusion. 

And  the  conclusion,  still  supposing  the  action  to  be 
debt,  is : 

Wherefore,  the  said  defendant  prays  judgment  if  he  ought  to  be  charged  with 
the  said  debt,  by  virtu  3  of  the  said  supposed  writing  obligatory. 

6*.  Exceptions  where  Pleadings  tender  Issue. 

Pleadings  which  tender  issue  do  not  in  their  commence- 
ment differ  from  other  pleadings ;  but  in  their  conclusion, 
instead  of  &,  prayer  of  judgment,  tliey  conclude  (in  the  case 
of  trial  by  jury)  to  the  country  ;  or,  if  a  different  mode  of 
trial  be  proposed,  with  other  appropriate  formulce,  as  ex- 
plained Ante,  p.  922,  &  seq.  It  will  be  remembered, 
however,  that  where  they  are  pleaded  in  har,  or  in  inainten- 
ance  of  the  whole  action,  the  statute  (V.  0.  1873,  c.  167,  § 
26),  dispenses  with  the  formula  of  commencement  alto- 
gether, and  in  all  cases.      (St.  PI.  403-'4.) 

■7*.  The  legal  Effect  of  the  Formal  Commencements  and  Con- 
clusions. 

The  student  will  observe,  that  the  commencement  and 
conclusion  of  a  plea  are  such  as  to  indicate  the  view  with 
which  it  is  pleaded,  and  to  mark  its  object  and  tendencies,  as 
being  either  to  the  junsdictioti,  in  suspension,  in  abatement, 
or  in  bar.  It  is,  therefore,  held  that  the  class  and  charac- 
ter of  a  plea  depends  upon  these  its  formular  parts ;  which 
is  ordinarily  expressed  by  the  maxim  conclusio  placitum 
facit.  Accordingly,  if  it  commence  and  conclude  as  in  bar, 
but  contain  matter  in  abatement  only,  it  is  a  bad  plea  in  bar, 
and  no  plea  in  abatement.  And  on  the  other  hand,  it  is 
held,  that  if  a  plea  commence  and  conclude  as  in  abatement, 
and  show  matter  in  bar,  it  is  a  plea  in  abatement,  and  not 
in  bar.  (St.  PI.  405  ;  2  Saund.  209  d,  n  (1)  ;  Street  v  Hop- 
kinson.  Hep.  Temp.  Hardw.  346 ;  Medina  v.  Stoughton,  1 
Ld.  Kaym.  593 ;  Nowlan  v.  Geddes,  1  East.  634 ;  Godson 
V.  Good,  6  Taunt.  587.) 

As  the  commencement  and  conclusion  have  this  effect  of 
defining  the  character  of  the  plea,  so  they  have  the  same 
tendency  in  the  replication  and  subsequent  pleadings.  Thus 
they  serve  to  show  whether  the  pleading  be  intended  as  in 
■confession  and  avoidance,  or  in  estoppel,  &c  ;  and  whether 
intended  to  be  pleaded  to  the  whole  of  the  action,  or  of  the 
adversary  pleading,  or  to  part  only.  From  these  consid- 
erations, it  is  apparent  that  they  are  forms  which,  on  the 
whole,  materially  tend  to  clearness  and  precision  in  pleading ; 
and  for  that  reason  they  have  been  arranged  under  this  sec- 
tion.    (St.  PL  406.) 

Nor  has  the  statute  dispensing  with  the  usual  commence- 
ments and  conclusions,  where  the  pleading  is  in  bar,  or  in 
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maintenance  of  the  whole  action,  lost  sight,  in  its  pursuit  of 
conciseness,  of  the  advantages  resulting  from  these  forms; 
for  the  absence  of  the  commencement  and  conclusion  as  de- 
cisively proclaim  the  intended  character  of  the  pleading  as 
the  appropriate  commencement  and  conclusion  would  do. 
(St.  PI.  406.) 
8*.  The  Consequence  of  a  Defect  or  Impropriety  in  the  Comr 
Tnencement  and  Conclusion  of  a  Pleading. 

Any  defect  or  impropriety  in  the  commencement  or  con- 
clusion of  a  pleading  is,  in  general,  ground  for  demurrer ; 
but  it  is  believed  of  special  demurrer  only  ;  so  that  in  Vir- 
ginia such  defect  or  impropriety  cannot  be  taken  advantage 
of  at  all,  except  as  to  dilatory  pleas.,  which  are  looked  upon 
with  no  favor,  and  in  which,  in  order  to  discourage  their 
use,  the  utmost  strictness  is  required.  (St.  PI.  404 ;  Cecil 
V.  Early,  10  Grat.  198.) 

9°.  EULE  IX.  A  Pleading  which  is  Bad  in  Paet,  is  Bad 
Altogether. 

The  meaning  of  this  rule  is,  that  if  in  any  material  part  of 
a  pleading,  or  in  reference  to  any  of  the  material  things  which 
it  undertakes  to  answer,  or  to  either  of  the  parties  answering,, 
the  pleading  be  bad,  though  in  other  respects  it  be  free  from 
objection,  the  whole  of  it  is  open  to  demurrer,  and  judgment 
must  be  given  accordingly.  (St  PI.  407  ;  Com.  Dig.  Pleader, 
(E.  36),  (F.  25) ;  Earl  of  Manchester  v.  Vale,  1  Saund.  28,. 
&  n  (2) ;  Webber  v.  Tivill,  2  Saund.  127  a,  b.  c.) 

Thus,  if  in  trespass  for  breaking  and  entering  the  plaintiff's 
close,  and  with  cattle  eating  up  his  grass,  the  defendant 
pleads  a  justiiication,  which  is  good  as  to  breaking  and  enter- 
ing the  close,  but  is  bad  as  to  the  trespass  with  the  cattle, 
the  plea  is  bad  for  the  vjhole.  (Earl  of  Manchester  v.  Vale,, 
1  Saund.  27.) 

And  if,  in  a  declaration  in  assumpsit,  two  different  promises- 
be  alleged  in  two  diiferent  counts,  and  the  defendant  plead  a 
single  plea  in  bar  to  both  counts,  namely,  of  the  statute  of 
limitations,  that  the  cause  of  action  did  not  accrue  within  the 
time  prescribed,  and  the  plea  is  a  good  bar  as  to  one  count,, 
but  not  sufficient,  because  not  applicable,  as  to  the  other,  the 
whole  plea  is  had,  and  neither  count  is  sufficiently  answered. 
(Webb  V.  Martin,  1  Lev.  48.) 

So,  where  to  an  action  of  trespass  for  false  imprisonment,, 
against  two  defendants,  they  pleaded  a  joint  plea,  that  one  of 
them.  A,  having  ground  to  believe  that  liis  horse  had  been 
stolen  by  the  plaintiff,  gave  him  in  charge  to  the  other  de- 
fendant, a  constahle,  and  that  A,  in  his  aid  and  by  his  cpm- 
mand,  laid  hands  on  the  plaintiff,  &c.,  the  plea  was  adjudged 
to  be  bad  as  to  both  defendants,  because  it  showed  no  reason- 
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able  ground  of  suspicion ;  for  A  could  not  justify  the  arrest 
■without  showing  such  ground ;  and  though  the  case  might 
be  different  as  to  the  constable,  whose  duty  it  was  to  act  on 
the  charge,  and  not  to  deliberate,  yet  as  he  had  not  pleaded 
separately,  but  had  joined  in  A's  justification,  the  plea  was 
bad  as  to  him  also.  (Hedges  v.  Chapman,  2  Bingh.  (9  E.  C. 
L.)  523.) 

This  rule  results  from  that  which  requires  each  pleading 
to  have  its  proper  formal  co7nm-eneement  and  conclusion. 
For  by  those  forms  it  is  ascertained  whether  the  matter  con- 
tained in  any  pleading  is  offered  as  an  entire  answer  to  the 
whole,  or  to  some  definite  part  of  what  has  been  adversely 
alleged ;  and  if,  therefore,  the  pleading  purport,  from  the 
commencement  and  conclusion,  to  answer  the  whole  of  the 
opposing  allegation,  whether  by  an  appropriate  commence- 
ment and  conclusion,  as  at  common  law,  or  by  the  omission 
of  both  under  the  statute,  and  theii  in  fact  answers  validly 
but  apart,  it  is  fatal  on  demurrer  for  want  of  a  proper  com- 
mencement and  conclusion.     (St.  PL  408.) 

In  the  second  case  above  stated,  it  will  be  observed,  that 
the  pleader's  mistake  consisted  in  pleading  one  plea  to  both 
counts.  Had  he  pleaded  the  statute  of  limitations  separately 
to  each  count,  with  a  separate  coinmencement  and  conclusion 
to  each  plea,  the  invalidity  of  one  plea  would  not  have  vitiated 
the  other.     (St.  PI.  409.) 

As  tlie  declaration  contains  no  commencement  or  conclusion 
of  the  kind  to  which  the  rule  preceding  the  present  relates,  so, 
as  might  be  expected  from  that  circumstance,  the  declaration 
does  not  fall  within  the  rule  now  under  discussion.  There- 
fore, if  a  declaration  be  good  in  part,  though  bad  as  to  an- 
other part  relating  to  a  distinct  demand  divisible  from  the 
rest,  whether  in  several  counts  or  a  single  count,  and  the  de- 
fendant demur  to  the  whole  instead  of  confining  his  demurrer 
to  the  faulty  part  only,  the  court  will  give  judgment  for  the 
plaintifi".  (St.  PI.  409;  J.wfe,  p.  1099;  1  Saund.  286,  n  (9); 
Bac.  Abr.  Pleas.  &c.  (B.)  16;  Com.  Dig.  Pleader,  (Q.  3); 
Henderson  v.  Stringer,  6  Grat.  134;  Wright  v.  Michie,  6 
G-rat.  354;  Smith  v.  Lloyd,  16  Grat.  309  &  seq.)  But  if  a 
declaration  be  founded  on  one  indivisible  demand,  as  on  a  sin- 
gle promise,  or  the  conversion  of  a  single  chattel,  and  is  ill 
in  part,  it  is  necessarily  so  in  toto.  (Gould's  PI.  c.  IV,  § 
49,  n  (4).; 

It  is  also  to  be  observed,  that  the  rule  applies  only  to  mate- 
rial allegations ;  for  where  the  objectionable  matter  is  mere 
surplusage,  and  unnecessarily  introduced,  its  introduction  does 
not  vitiate  the  rest  of  the  pleading.  (St.  PI.  409-'10 ;  Duffield 
V.  Scott,  3  T.  E.  377.) 
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Section  vi. 

Of  Rules  which  tend  to  prevent  Prolixity  and  Delay  irt  Pleading, 

&".  Rules  which  tend  to  prevent  Prolixity  and  Delay  in  Pleading. 
The  rules  which  tend  to  prevent  prolixity  and  delay  in  plead- 
ing may  be  thus  enumerated  and  classified,  namely:  (1),  There 
must  be  no  departure  in  pleading;  (2),  Where  a  plea  amounts, 
to  the  general  issue  it  should  be  so  pleaded;  and  (3),  Surplus- 
age is  to  be  avoided; 
W.  C. 
1°.  RULE  I.  Theee  must  be  no  Dbpartuee  in  Pleading. 

A  departure  takes  place  when,  in  any  pleading,  the  party 
deserts  the  ground  that.he  took  in  his  last  antecedent  plead- 
ing, and  resorts  to  another,  a  practice  which,  in  conversa- 
tional discussion  often  protracts  the  debate  indefinitely,  and 
leaves  the  disputants  "  in  wandering  mazes  lost."  It  is  no 
wonder,  therefore,  that  in  forensic  altercation  it  should  be 
rigorously  inhibited.  "Each  party,"  says  Lord  Coke,  "must 
take  heed  of  the  ordering  of  the  matter  of  his  pleading,  lest 
his  replication  depart  from  his  count,  or  his  rejoinder  from 
his  bar ;  et  sic  de  cceteris. "  (3  Th.  Co.  Lit.  435  &  seq ;  St. 
PI.  410  &  seq ;  Com.  Dig.  (F.  7)  to  (F.  11) ;  Bac.  Abr.  Pleas, 
&c.,  (L).) 

It  is  hardly  necessary  to  remark  that  no  departure  can  ever 
occur  till  the  replication.  But  it  may  be  either,  (1),  In  point 
oi  fact;  or  (2),  In  point  of  law;  and  we  must  furthermore 
observe,  (3),  Certain  examples  of  cases  which  have  been 
held  not  to  be  departures ;  and  (4),  The  foundation  of  the 
rule  against  departure ; 
W.  C. 
1*.  There  must  be  no  Departure  in  point  of  Fact. 

The  departure  in  point  of  fact  may  occur  in  (1),  The  re- 
plication ;  and  more  frequently  in  (2),  The  rejoinder,  or  sub- 
sequent pleadings ; 
1^-  Examples  of  Departure  in  the  Replication. 

The  following  examples  may  be  stated  by  way  of  illus- 
tration : 

(1),  Declaration.  By  executor,  on  a  promise  alleged  to  be 
made  to  the  testator. 

Plea.  The  statute  of  limitations. 

Replication.  A  newpromise  m.ade  to  the  eosecutor.  (Hick- 
man V.  Walker,  Willes  29,  30.) 

(2),  Declaration  on  a  bond  with  collateral  condition  by 
R.  G.  (&  a.  L.  against  C.  G.  &  A.  S. 
Plea.  Conditions  performed. 

Replication.,  purporting  to  be  by  R.  G.  against  C.  G.  and 
A.  8.     (Graham  v.  Graham,  4  Munf.  206-'7.) 
2®-  Examples  of  Departure  in  the  Rejoinder,  &c. 
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Instances  of  a  departure  in  the  rejoinder  happen  more 
frequently  than  in  the  replication,  and  will  be  illustrated 
by  the  examples  following : 

(1),  Declaration,  in  debt  on  bond  conditioned  to  perforrn 
an  award. 

Plea.  No  award  made. 

Replication.  Award  made  in  proper  time. 

Mejoinder.  Award  rwt  tendered  in  due  time.  (Roberts 
vs.  Mariett,  3  Saund  188.) 

(2),  Declaration,  in  debt  on  a  bond  conditioned  to  keep 
the  plaintiffs  harmless  and  indemnified  from  all  suits,  &c. 
of  one  Cook. 

Plea.  Defendants  have  kept  the  plaintiffs  harmless,  &c. 

Replication.  Cook  SMe^jpi!a^?^<^^s,  and  so  defendant  had 
not  kept  them  harmless.  ' 

Rejoinder.  Defendants  had  no  notice  of  the  damnifica- 
tion.    (Cutler  V.  Southern,  1  Saund.  116.) 

(3),  Declaration,  in  debt  on  a  bond  conditioned  to  per- 
form the  covenants  in  a  lease,  one  of  which  was  that  the 
lessee,  at  every  felling  of  wood  would  make  a  fence. 

Plea.  Defendant  had  not  felled  any  wood. 

Replication.  Defendant  felled  two  acres  of  wood,  but 
made  no  fence. 

Rejoinder.    Defendant  did  make   a  fence.     (Anon.   3 
Dyer,  253  b.) 
2*.  There  must  be  no  Departure  in  Point  of  Law. 

If  the  party  put  the  same  facts  on  a  new  ground,  in  point 
of  law,  it  is  a  departure,  Thus,  if  the  plaintiff  in  his  decla- 
ration claim  an  estate  by  the  common  law,  and  maintains  it 
in  his  replication  under  the  statute  of  uses,  it  is  a  departure. 
And  so  it  is  if,  in  the  declaration,  the  plaintiff  entitle  him- 
self iy  feoffment,  and  in  his  replication  maintain  it  by  a  lease 
and  release.  (Com.  Dig.  Pleader,  (F.  8),  (F.  10) ;  3  Th.  Co. 
Lit.  437.)  So  also,  if  to  an  action  for  the  price  of  goods, 
defendant  pleads  that  they  were  exported  from  the  United 
States  to  Canada  during  the  war  with  England,  and  there 
sold  to  defendant ;  and  plaintiff  replies  that  they  were  ex- 
ported before  the  war ;  to  which  the  defendant  rejoins  that 
they  were  exported  in  violation  of  the  embargo  law;  it  was 
held  to  be  a  departure.  (Sterns  v.  Patterson,  14  Johns.  (N. 
T.),132.) 
3*.  Examples  of  Cases  which  have  been  Jaeld  to  he  no  Depart- 
ures. 

Yery  numerous  examples  present  themselves  of  cases 
which  the  courts  have  held  to  he  no  departure.  (Com. 
Dig.  Pleader,  (F.  11) ;  Beach  v.  Trudgain,  2  Grat.  219.) 
Thus : 

(1),  Declaration,'\rx  debt  on  a  bond  conditioned  to  perform 
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covenants,  one  of  which  was  that  defendant  should  account 
for  all  monies  received. 

Plea.  Conditions  performed. 

Replication.  A  named  sum  came  to  his  hands  for  which 
he  had  not  accounted. 
Rejoinder.  Defendant  did  account  thus:  that  he  was  robbed 
of  (t  by  violence. 

The  court  held  that  showing  he  was  robbed  was  giving  an 
account,  and  so  there  was  no  departure.  (St.  PI.  416 ;  Yere 
V.  Smith,  2  Lev.  5.) 

(2),  Declaration,  in  debt  on  a  bond  conditioned  to  indem- 
nify the  plaintiff  j-rom  certain  charges  due  to  "W.  B. 

Plea.  Non  damnificatus. 

Replication.  For  a  named  sum  of  charges  due  to  W.  B., 
plaintiff's  property  was  distrained. 

Rejoinder.  No  charges  were  due  to  W.  B.  (St.  PI.  415-16 ; 
Bac.  Abr.  Pleas,  &e.  (L).) 

(3),  Declaration,  in  debt  on  a  bond  conditioned  for  the 
performance  of  an  award. 

Plea.  Arbitrators  made  no  award. 

Replication.    Award    duly   made,    and    part   of   it    set 

forth. 

Rejoinder.  Whole  award  set  forth,  showing  that  it  was  a 
bad  award.  (St.  PI.  416-'17 ;  Fisher  v.  Prinbley,  11  East. 
188.) 

(4),  Wherever  the  variance  between  the  former  and  the 
latter  pleading  is  on  a  point  not  material,  there  is  no  de- 
parture.    Thus, 

Declaration,  in  assumpsit,  states  a  promise  made  ten  years 

Plea.  Defendant  did  not  promise  within  five  years. 

Replication.  Defendant  did  promise  within  five  years. 

This  is  no  departure,  because  the  time  laid  in  the  declara- 
tion is  immaterial.     (St.  PI.  417.) 
4*.  The  Foundation  of  the  Rule  against  Departure. 

The  rule  against  departure  is  evidently  necessary,  as  has 
been  previously  shown,  to  prevent  the  retardation  of  the 
issue.  (St.  PI.  418 ;  Ante,  p.  1039 ;  2  Saund.  84  a, 
n  (1).) 

The  only  mode  of  taking  advantage  of  a  departure  is  by 
demurrer,  and  not  by  motion  in  arrest  of  judgment ;  and 
according  to  some  authorities  it  must  be  a  special  demurrer. 
(Com.  Dig.  Pleader,  (F.  10);  1  Saund.  117.)  But  in  the 
United  States,  the  better  opinion  is  believed  to  be  that  the 
error  is  fatal  on  general  demurrer.  (Sterns  v.  Patterson,  14 
Johns.  (N.  Y.)  132  ;  Spencer  v.  Southwick,  10  Johns.  259 ; 
Andrus  v.  Waring,  20  Johns.  160 ;  Keay  v.  Goodwin,  16 
Mass.  1.) 
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2".  RULE  II.     "Where  a  Plea  amounts  to  the  General  Issue 

IT  SHOULD  BE  80  PlEADED. 

Lord  Coke  states  the  rule  emphatically  thus:  "  Pleadings 
which  amount  to  the  general  issue  are  not  to  be  allowed ; 
but  the  general  issue  is  to  bo  entered,"  and  so  are  all  the  au- 
thorities. (St.  PI.  418-'19  ;  3  Th.  Co.  Lit.  408,  &  n  (B.  1) ; 
Com.  Dig.  Pleader,  (E.  14) ;  Bac.  Abr.  Pleas,  &c.  (G.  3) ;  1 
Chit.  PI.  567  &  seq.) 

It  will  be  remembered. that  it  was  formerly  explained,  that 
in  most  actions  there  is  an  appropriate  form  of  plea,  called 
the  general  issue^  fixed  by  ancient  usage  as  the  proper  method 
of  traversing  the  declaration  when  the  pleader  means  to  deny 
the  whole,  or  the  principal  part  of  its  allegations.  {Ante,  p. 
640  &  seq,  899  &  seq.)  And  the  intent  of  the  present  rule  is 
to  require,  that  if  the  matter  of  the  defence  be  constructively 
and  in  effect  the  same  as  the  general  issue,  it  shall  be  pleaded 
in  that  form,  and  not  in  a  more  special  way.  (St.  PI.  419.) 
And  what  does  thus  in  effect  amount  to  the  general  issue  is 
determined  by  this  general  principle,  namely,  that  any  mat- 
ter of  defence  which  denies  what,  on  the  general  issue,  the 
plaintiff  would  be  obliged  to  prove,  is  of  that  character ;  and 
if  pleaded  specially,  the  plea  is  bad  on  special  demurrer.  On 
the  other  hand,  any  ground  of  defence  which  admits  the  facts 
alleged  in  the  declaration,  but  avoids  the  action  by  matter 
which  the  plaintiff,  upon  the  general  issue,  would  not  be 
bound  to  prove,  or  to  dispute  in  the  first  instance,  may  be 
pleaded  specially,  of  which  several  examples  will  be  pres- 
ently exhibited. 

Let  us  advert  to,  (1),  Instances  of  the  application  of  the 
rule,  and  of  the  exceptions  thereto  ;  (2),  The  reason  or  prin- 
ciple of  the  rule ;  and  (3),  The  mode  of  taking  advantage 
of  a  violation  of  the  rule  ; 
W.  C. 
1*.  Instances  of  the  Application  of  the  Rule,  and  of  the-  Ex- 
ceptions thereto. 

These  instances  abound  even  in  the  year-books,  as  well 
as  since.     Thus,  in  the  cases  following : 

(1),  Declaration,  in  trespass,  for  entering  the  plaintiff''s 
garden. 

Plea.  The  plaintiff  had  no  such  garden. 
This  was  held  to  be  "  no  plea ;  for  it  amounts  to  nothing 
more  than  not  guilty;  for  if  the  plaintiff  had  no  such  garden 
then  the  defendant  is  not  guilty ;"  and  upon  the  general  is- 
sue, the  plaintiff  would  be  obliged  to  prove  that  he  had  such 
a  garden.     (St.  PI.  419;  10  Hen.  VI,  16.) 

(2),  Declaration,  in  trespass,  for  depasturing   the  plain- 
tiff's herbage. 

Vol.  IV.— 66 
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Plea.  Defendant  non  depascit  Iierbas,  did  not  depasture 
the  herbage. 

This  is  no  plea.  It  should  be  not  guilty.  The  plaintiff 
upon  the  general  issne,  must  prove  the  depasturing.  (St. 
Pi.  419;  22  Hen.  VI,  37.) 

(3),  Declaration,  in  debt  for  the  price  of  a  horse  sold. 

Plea.  Defendant  did  not  huy  the  horse. 

This  is  no  plea.  It  amounts  to  nil  debet.  The  plaintiff 
upon  the  general  issue  would  have  to  prove  the  purchase. 
(St;  PI.  419 ;  22  Edw.  IV,  29.) 

(4),  Declaration,  in  debt  on  a^ond. 

Plea.  Defendant  executed  the  bond;  \i\jX  executed  it  not 
to  the  plaintiff,  but  to  another  person. 

This  is  bad,  as  amounting  to  non  est  factum.  Upon  the 
general  issue,  the  plaintiff  would  have  to  prove  that  the  bond 
was  executed  to  him.     (St.  PI.  417.)  '  / 

(5),  Declaration,  in  assumpsit  by  a  Sank,  on  a  promissory 
note. 

Plea.  No  such  corporation. 

This,  is  bad,  as  amounting  to  non  assumpsit ;  for  on  that 
general  issue  the  bank  must  at  common  law  prove  its  in- 
corporation. (Bank  of  Aul)urn  v.  Meed,  19  Johns.  (N.  Y),, 
302;  Grays  v.  T.  Pike  Co.  4  Eand.  579.) 

(6),  Declaration,  in  assumpsit,  on  a  joint  promissory  note 
against  two  defendants. 

Plea.  It  was  the  separate  note  of  the  co-defendant. 

This  plea  amounts  to  the  general  issue,  and  is,  therefore, 
bad ;  for  upon  the  general  issue  the  plaintiff  cannot  recover 
without  proving  that  it  was  the  note  of  both  the  defendants. 
(Van  Ness  v.  Forest,  8  Cr.  35.)  And  although  by  statute 
in  Virginia,  as  we  have  seen,  a  plaintiff  who  has  alleged  that 
an  association  is  incorporated  is  not  bound  to  prove  the  fact 
of  incorporation,  unless  the  fact  be  denied  by  an  affidavit 
filed  with  the  plea  which  puts  it  in  issue,  (V.  C.  1873,  c. 
167,  §  40),  yet  the  doctrine  in  question  is  probably  not  af- 
fected thereby,  the  way  to  put  the  fact  of  incorporation  in 
issue  being  still  by  the  general  issue,  and  not  by  a  special 
plea  of  no  such  corporation. 

(7),  Declaration,  in  trespass  on  the  case  in  trover  for  the 
value  of  goods. 

Plea.  The  goods  were  sold  pursuant  to  plaintiff  s  order. 

This  plea  was  considered  to  amount  to  the  general  issue, 
and,  therefore,  was  held  bad  on  special  demurrer.  (Kennedy 
V.  Strong,  10  Johns.  (N.  Y.)  289.) 

Yet  there  are  some  defences  of  an  exceptional  character, 
which  may  either  be  proved  under  the  general  issue,  (by  the 
relaxed  practice  explained  Ante,  p.  644-'5),  or  may  be 
pleaded  specially ;  such,  in  an  action  of  assumpsit,  as  duress^ 
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infancy,  coverture,  accord  and  satisfaction,  &c.  Such  de- 
fences are  admissible  under  the  general  issue,  by  an  unhappy 
relaxation  of  principle,  as  formerly  explained.  {Ante,  p. 
644-'5.)  And  they  may  be  pleaded  specially,  because  in 
their  nature  they  admit  the  plaintiff 's  allegations,  and  avoid 
them,  and  embrace  matters  whicli,  upon  the  general  issue 
properly  construed,  the  plaintiff  need  not  prove  or  repel. 
2*.  The  Reason  or  Principle  of  the  Rule. 

Two  reasons  are  commonly  assigned  in  order  to  justify 
the  rule,  of  which  the  iirst  always,  and  the  second  sometimes, 
applies  Those  reasons  are  that,  (1),  The  rule  shortens  the 
altercation,  and  tends  to  prevent  prolixity  ;  and  (2),  A  special 
plea  taken  as  a  traverse  would  be  generally  argumentative  ; 
or,  if  taken  as  intended  by  way  of  confession  and  avoidance, 
it  will  sometimes  want  color. 
W.  C. 

I*.  The  Rule  Shortens  the  Altercation,  and  tends  to  Prevent 
Prolixity. 

This  reason  for  the  rule  in  question,  namely,  that  it 
shortens  the  altercation,  and  tends  to preve7it prolixity,  made 
so  strong  an  impression  upon  Lord  Hobart,  that  he  does 
not  hesitate  to  say  that  "  the  reason  of  pressing  a  general 
issue  is  not  for  insufficiency  of  the  plea,  hut  not  to  make 
long  records  where  tliere  is  no  cause,  whicli  is  matter  of 
discretion,  and  therefore  it  is  to  he  moved  to  the  court,  and 
not  to  he  demurred  upon."  (Warner  v.  Wainsford,  Heb. 
127.)  And  this  observation  may  account  in  part,  at  least,, 
as  is  remarked  by  Mr.  Metcalf,  in  his  Notes  to  Yelverton's 
Reports,  for  the  occurrence  in  the  books  in  former  times,, 
of  numerous  special  pleas  in  trover,  amounting  to  the  gen- 
eral issue,  being  such  as  in  tlie  discretion  of  the  court 
would  be  thought  not  to  lead  to  too  m.uch  prolixity.  (St. 
PI.  2nd  App'x,  n  (14),  p.  cxxxvi ;  Ward  v.  Blunt,  1  Cro. 
.  (Eliz.)  147;  Kenicat  v.  Boyan,  Yelv.  198;  Webb  v.  Fox,. 
7  T.  R.  391 ;  Yelv.  174  a,  n'(l).)  At  a  more  recent  period,, 
however,  the  employment  of  special  pleas  which  amount 
to  the  general  issue  has  been  discountenanced,  as  leading, 
to  needless  expense  and  troublesome  prolixity.  (Kennedy 
V.  Strong,  10  Johns.  291.)  But  still,  as  was  mentioned 
above,  the  defendant  -/way  plead  specially  various  defences, 
which  admit  that  the  plaintiff  had  once  a  cause  of  action,, 
and  go  to  discharge  it,  whilst  by  the  relaxed  practice  at- 
tending the  general  issue  in  actions  on  the  case,  those  de- 
fences may  also  be  proved  under  the  general  issue.  Thus 
release,  accord  and  satisfaction,  arbitrament  and  award, 
former  recovery  for  the  sam,e  cause,  and  perhaps  some 
others,  may  be  proved  under  the  general  issue,  or  pleaded 
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specially,  at  the  party's  option.     (Yelv.  174  a,  b,  n  (1) ;  1 
Tidd's  Pract.  649.) 
2*.  A  Special  Plea  taken  as  a  Traverse  would  be  generally 
Argmiwntative ;   or  if  taken  hy  way  of  Confession  and 
Avoidance  it  would  soinetimes  want  color. 
This  will  appear  by  one  or  more  examples  : 
(1 ),  Declaration,  in  trespasSj/br  entering  plaintiff's  garden. 
Plea.  The  plaintiff  had  no  such  garden. 
No  doubt  this  plea,  which  is  in  substance  a  traverse,  is 
an  unanswerable  argument  to  show  that  the  defendant  did 
not  commit  the  wrong  imputed  to  him  ;  but  it  is  plainly 
only  an   argument,  and   no   argurftentative  pleading  is  ad- 
missible.    (St.  PI.  419-'20;  Arite,  p.  1015  &  seq.) 

{2),Declaration,in  trespasSj/or  entering  plaintiff  s garden. 
Plea.  The  garden  ielonged  to  the  defendant. 
Here  the  plea  is  hy  way  of  confession  and  avoidance  ;  but 
it  gives  the  plaintiff  no  color  to  maintain  his  action,  and  for 
that  reason  is  objectionable.  (St. PL  420 ;  Ante,  p.650  &  seq.) 
3*.  The  Mode  of  taking  Advantage  of  a  Violation  of  the  Rule. 
Wo  have  seen  that  it  was  the  expressed  opinion  of  Lord 
Hobart,  that  the  objection  that  a  matter  amounting  to  the 
general  issue  was  pleaded  specially,  was  not  to  be  taken  by 
•demurrer,  but  was  to  be  addressed  to  the  discretion  of  the 
court,  (Warner  v.  Wainsford,  Hob.  127),  which  would  allow 
the  special  plea,  or  not,  according  as  it  was  likely  to  lead  to  pro- 
lixity or  otherwise,  or  was  of  a  character  to  "  breed  a  scruple 
m  the  lay  gents"  that  is,  to  perplex  a  jury,  if  it  were  pre- 
sented under  the  general  issue.     Many  authorities,  however, 
hold  that  the  objection  is  to  be  taken  by  demurrer,  tliat  is, 
by  special  demurrer,  and  it  is  certain  that  in  many  instances 
it  has  been  taken  each  way.     (Gould's  PI.  c.  vi,  §  85  &  sdq; 
Com.  Dig.  Pleader,  (E.  14);  Bac.  Abr.  Pleas,  &c.  (G.)  3; 
Id.  Trespass,  (I.)  2  ;  Leyfield's  Case,  10  Co.  95  a  ;  Lynner  v. 
Wood,  4  Cro.  (Cr.)  157.)     Judge  Gould  conceives  that  the 
conflict  may  be  reconciled  by   supposing  that  the  proper 
mode  of  objecting  to  such  a  plea  is   iy  motion;  but  that 
where  a  demurrer  may  have  been  resorted  to  instead  of  a 
motion  to  reject,  and  the  defendant  has  joined  in  it,  the  error 
was  considered  as  thereby  waived,  and  judgment  would  be 
pronounced  upon  the  demurrer.     (Gould's  PI.  c.  vi,  §  88.) 

If  the  objection  is  to  be  taken  by  special  demurrer  only, 
it  is  unavailable  in  Virginia.  (V.  C.  1873,  c.  167,  §  32.) 
But  if  it  may  be  made  by  motion  addressed  to  the  discretion 
of  the  court,  there  seems  to  be  no  reason  why  it  may  not 
prevail  with  us. 

1"-  KULE  III.     Surplusage  is  to  be  Avoided. 

Surplusage  is  here  taken  in  its  large  sense,  as  including 


PT.n,DIV.  IV,  CH.II,8EC.vi.]    RULES  AGAINST  PROLIXITY.  1045 

unnecessary  matter  of  whatever  description.  To  combine 
with  the  requisite  certainty  and  precision  the  greatest  pos- 
sible hrevity  is  m^w  justly  considered  as  the  perfection  of 
pleading.  The  student  will  remember,  that  Lord  Hale  char- 
acterized pleading  as  in  its  nature  and  origin  demanding  such 
brevity  and  the  greatest  simplicity  of  statement,  whilst  he 
lamented  that  it  had  degenerated  from  its  primitive  use  and 
end,  and  had  become  too  much  a  matter  of  needless  subtlety. 
{Ante,  p.  563.)  It  is  a  subject  of  hearty  congratulation  that 
the  wisdom  of  modern  judges,  aided  by  judicious  legislation, 
has  gone  so  far  to  divest  the  system  of  the  poor  niceties 
with  wliich  it  had  been  encumbered.  (St.  PI.  422  ;  V.  0. 
1873,  c.  167,  §  8  to  12,  14,  18  &  seq.) 

We  are  to  take  account  of  the  rule  against  surplusage  in 
several  aspects,  as,  (1),  Prescribing  the  omission  of  matter 
wholly  foreign ;  (2),  Prescribing  the  omission  of  matter 
whicjj,  though  not  wholly  foreign,  does  not  require  to  he  stated  ; 
(3),  Prescribing  the  cultivation  of  brevity  of  statement ;  (4), 
The  danger  arising  from  surplusage ;  and  (5),  The  mode  of 
objecting  to  it ; 
W.  C. 
1'^.  Tlie  Rule  against  Surplusage  prescribes  the  Omission  of 
Matter  wholly  Foreign. 

An  example  of  the  violation  of  the  rule  against  surplus- 
age in  this  sense  occurs  when  a  plaintiff,  suing  a  defendant 
upon  one  of  the  covenants  in  a  long  deed,  sets  out  in  his 
declaration,  not  only  the  covenant  on  which  he  sues,  but  all 
the  other  covenants,  though  relating  to  matters  wholly  irrele- 
vant to  the  cause.  (St.  PI.  423  ;  Dundass  v.  Ld.  Wey- 
mouth, Cowp.  665  ;  Price  v.  Fletcher,  Id.  727  ;  Phillips  v. 
■  Fielding,  2  H.  Bl.  131.)  In  Dundass  v.  Lord  Weymouth, 
just  cited,  Loi'd  Jilansfield,  anin)adverted  with  great  severity 
upon  the  usage  of  stuffing  a  declaration  with  such  irrelevant 
matter,  and  the  whole  court  was  of  opinion  that  it  would 
have  been  in  that  case  sufficient  for  the  plaintiff  to  set  out 
in  his  declaration,  that  the  defendant  by  indenture  had  de- 
mised certain  premises  therein  mentioned,  without  describ- 
ing them  particularly,  subject  amongst  other  things,  to  such 
'A,  proviso,  setting  out  the  substance  of  the  covenant  and  the 
breach.  And  Mr.  Wallace,  and  others  conversant  with 
special  pleading,  said  that  it  was  not  only  unnecessary  to 
state  such  foreign  matter,  but  very  dangerous,  by  making 
the  pleading  liable  to  variances  and  formal  objections. 
2''.  The  Rule  against  Surplusage  prescribes  the  Omission  of 
Matter  which,  though  not  wholly  foreign,  yet  does  not  require 
to  he  Stated. 

Any  matters  will  fall  within  this  description  which,  under 
the  various  rules  enumerated  in  a  former  section,  as  tend- 
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ing  to,  limit  or  qualify  the  degree  of  certainty,  it  is  unne- 
cessary to  a,llege ;  {Ante,  p.  982,  &  seq);  for  example, 
matter  of  mere  evidence ;  matter  of  law,  or  other  things 
which  the  court  officially  notices;  matter  coming  more  pro- 
perly from  the  other  side  ;  matter  necessarily  i'mplied,  &c. 
(St.  PI.  423.) 
S"*.  The  Rule  against  Surplusage  prescribes  generally,  the 
Cultivation  of  Brevity,  and  the  Avoidance  of  Prolixity  of 
Statement 

"A  terse  style  of  allegation,"  says  Mr.  Stephen,  "involving 
a  strict  retrenchment  of  unnecessary  words,"  (and  the  same 
observation  is  applicable  to  unnecessary  averments,)  "is  the 
aim  of  the  best  practioners  in  pleading;  and  is  considered 
as  indicative  of  a  good  school "  in  the  art.  (St.  Y\.  424.) 
4*.  The  Danger  arising  from  Surplusage. 

The  danger  arising  from  surplusage  is  not  only  that  it  ex- 
poses the  pleading  to  objection  in  the  manner  presently  to 
be  pointed  out,  but  that  it  may  seriously  increase  the  dif- 
iioulty  of  proof.  A  traverse  cannot  indeed,  be  taken  on  an 
immaterial  allegation,  as  has  been  elsewhere  shown,  {Ante, 
p.  929,  &  seq),  yet  it  often  happens  that  when  material 
matter  is  alleged  with  an  unnecessary  detail  of  circum- 
stances, the  essential  and  non-essential  parts  of  the  state- 
ment are  in  their  nature  so  connected  as  to  be  incapable  of 
separation,  and  the  opposite  party  is,  therefore,,  entitled  to 
iu(!lnde  under  his  traverse  the  whole  matter  alleged.  And 
thus  the  party  who  has  pleaded  with  such  unnecessary  par- 
titiularity  has  to  sustain  an  increased  burden  of  proof,  and 
•of  course  incurs  greater  danger  of  failure  at  the  trial.  (St. 
PI.  425.)  The  most  prominent  instances  of  this  conse- 
quence following  from  surplusage  are  met  with  in  pleadings 
which  set  forth  the  title  to  lands,  which,  if  set  forth  more 
particularly  than  is  required  by  law,  yet  upon  a  traverse  by 
the  adversary  must  be  proved  as  stated.  Thus,  in  Sir 
Francis  Leke's  Case,  (3  Dyer,  365  a  &  b),  the  plaintiff,  in 
answer  to  a  cognizance  in  an  action  of  replevin  for  cattle 
taken  damage  fesani,  alleged  that  he  was  seised  in  fee  of  an 
adjacent  close  to  the  locus  in  quo,  and  that  Sir  Francis 
Leke,  in  whose  behalf  the  distress  was  made,  was  bound  to 
enclose  the  locus  in  quo,  and  that  it  was  by  default  of  a  suf- 
ficient enclosure  that  the  cattle  entered  the  locus  in  quo. 
The  defendant  traversed  that  the  plaintiff  was  seised  in  fee 
of  such  adjacent  close,  and  it  was  held  that  the  traverse  of 
the  seisin  in  fee  was  proper,  and  that  the  plaintiff  conse- 
quently would  have  to  prove  it,  although  it  was  unnecessary 
for  him  to  have  alleged  such  seisin,  any  lawful  possession 
of  such  adjacent  close,  even  by  a  mere  license  of  the  owner, 
being  suiHcient  for  his  purpose.     An  instance  of  similar 
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character  is  to  be  found  in  Wood  v.  Hubben,  Hob.  119. 
And  SO,  if  in  an  action  on  a  promissory  note,  not  negotiable, 
but  expressed  to  be/br  value  received,  (which  is  prima  facie 
evidence  of  valuable  consideration),  the  plaintiff  unneces- 
sarily set  forth  the  particulars  in  which  the  value  consisted, 
he  is  bound,  upon  the  general  issue,  to  prove  them  precisely 
as  laid.  (Jerome  v.  Whitney,  7  Johns.  (N.  Y.)  321.)  See 
1  Chit.  PL  262;  3  Saund.  206  &  seq,  n  (22),  207,  n  (24.) 
5*.  The  Mode  of  Objecting  to  Surplusage. 

Surplusage  is  not  a  subject  for  demurrer,  the  maxim  be- 
ing that  utile  per  inutile  non  vitiatur.  (St.  PI.  424;  3  Th. 
Co.  Lit.  408.)  But  when  any  flagrant  fault  of  this  kind  is 
brought  to  the  notice  of  the  court,  it  is  visited  with  the  cen- 
sure of  the  judges,  sometimes  very  strongly  expressed. 
Dundass  v.  Lord  Weymouth,  Cowp.  665  ;  Price  v.  Fletcher, 
Id.  727 ;  Yates  v.  Carlisle,  1  W.  Bl.  270.)  The  pleadings 
have  in  such  cases  been  referred  to  the  master  (Burr.  Law 
Diet.  Master),  to  strike  out  the  redundant  matter,  and  to 
report  by  whose  fault  the  redundancy  occurred;  and  in  a 
clear  case  the  court  itself,  without  any  reference,  will  direct 
such  matter  to  be  stricken  out;  and  the  party  offending 
will  sometimes  be  required  to  pay  the  costs  of  the  applica- 
tion. (1  Tidd  Pr.  617 ;  Yates  v.  Carlisle,  1  W.  Bl.  270, 
291  ;  Bristow  v.  Wricrht,  2  Dougl.  667,  Cormack  v.  Gun- 
dry,. 3  B.  &  Aid.  (5  E.  0.  L.)  272;  Brindley  v.  Dennett,  2 
Bi'ngh.  (9  E  C.  L.)  184.)  In  Yates  v.  Carlisle,  the  conduct 
of  the  plaintiff  was  so  vexatious,  the  pleadings  in  one  case, 
in  consequence  of  the  style  of  the  declaration,  being  swelled 
to  nearly  2,000,  and  in  another  to  3,000  sheets,  that  the  whole 
costs,  to  the  amount  of  near  £1,000,  were  ordered  to  be  paid 
by  the  draftsman  of  the  faulty  pleading,  wlio  was  interested 
in  the  case,  and  appeared  to  have  been  influenced  by  very 
improper  motives. 

Section  vii. 
Of  Certain  Miscellaneous  Rules. 

T".  Certain  Miscellaneous  Rules. 

The  rules  of  pleading  hitherto  considered  have  been  classed 
with  reference  to  certain  common  objects  of  the  art  or  science 
{Ante,  p. 889  &  seq.),  which  each  class  or  set  of  rules  is  designed 
to  promote.  But  there  still  remain  certain  rules,  also  of  a  prin- 
cipal character,  which  are  not  reducible  within  this  principle  of 
arrangement,  being  in  respect  of  their  objects  of  a  miscellane- 
ous and  unconnected  hind.  These  will  form  the  subject  of  the 
present  section. 

These  rules  relate  to  either  (1),  The  declaration;  (2),  The 
plea;  or  (3),  Pleadings  in  general. 
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1°.  Miscellaneous  Hules  Relative  to  the  Declaration. 

The  first  rule  under  this  head  stated  by  Mr!  Stephen,  in 
the  earlier  editions  of  his  book,  prior  to  the  Kules  of  Court 
of  Hilary  Term,  1834,  is  that  "  The  declaration  should  com- 
mence with  a  recital  of  tJie  original  writ"  (St.  PI.  426,  n 
(33) ;  Id.  (Tyler),  366.)  But  as  original  writs  have  never 
been  used  to  commence  actions  in  Virginia,  it  is  enough  to 
mention  the  rule  as  once  existing  in  England  (Com.  Dig. 
Pleader,  (C.  12),)  and  proceed  to  set  forth  the  other  rules  of 
a  miscellaneous  character  relative  to  the  declaration ; 
W.  C. 

1^.  EULE  I.  The  Declaration  must  be  Conformable  to  the 
Original  Writ. 

It  will  be  observed  that  this  rule  is  very  distinct  from  recit- 
ing the  writ,  and  in  fact  only  requires,  ^ra^,  that  the  declara- 
tion should  conform  to  the  old  established  precedents,  which 
were  generally  derived  very  literally  from  the  original  writs ; 
and,  secondarily,  that  it  should  not  deviate  from  the  capias  ad 
respondendum,  or  oXhev  judicial  process  whereby  the  origi- 
nal writ  was  enforced,  and  which  consequently  corresponded 
therewith.  (St.  PL  426  ;  Id.  (Tyler,)  369,  &c.;  Com.  Dig. 
Pleader,  (C.  13) ;  Bac.  Abr.  Pleas,  &e.  (B)  4.) 

The  rule  is  of  very  high  antiquity,  being  laid  down  by 
Bracton,  in  the  reign  of  Henry  III,  (about  A.  D.  1263,) 
when  pleading  was  in  a  very  rude  and  imperfect  state.  (St. 
PI.  226 ;  Bract.  431  a,  435  b.) 

It  is  to  be  taken  subject  to  this  qualification,  that  the  de- 
claration, in  general,  may,  and  does,  so  far  vary  from  the 
writ,  or  process,  that  it  states  the  cause  of  action  more 
specially.  (St.  PI.  426,  n  (34) ;  Com.  Dig.  Abatement,  (G. 
8) ;  Id.  Pleader,  (C.  15) ;  3  Th.  Co.  Lit.  361-'61.)  This 
the  student  will  see  exemplified  by  comparing  the  form  of 
tlie  process  at  pages  524,  525  ante,  with  tlie  declaration, 
Ante,  p.  590,  in  the  action  of  debt.  And  so,  in  an  action 
on  an  assigned  bond  or  promissory  note,  the  assignee,  suing 
in  his  own  name,  need  not  describe  himself  in  the  process 
as  assignee.  It  is  enough  to  show  in  his  declaration  how  he 
derives  his  title  to  the  assigned  security. 

In  Virginia  we  apply  this  rule  to  the  writ  of  summons, 
or  the  writ  of  capias  ad  respondenditm,  which  institutes  the 
suit,  and  surely  with  reason.  It  would  be  very  repugnant 
to  justice  and  fair  dealing  to  summon  a  defendant  to  an- 
swer one  complaint,  and  then  allow  another  wholly  different 
to  be  preferred  against  him.  Upon  this  principle  we  trans- 
fer to  the  writ  of  summons  most,  if  not  all,  of  the  doctrine 
of  the  common  law  touching  the  conformity  of  the  decla- 
ration to  the  original  writ.     Let  it  be  observed  then,  that 
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every  variance,  properly  so  denominated,  between  the  writ 
and  the  declaration,  is  at  common  law/izteZ  to  the  plaintiff' » 
cause,  if  the  rules  of  proceeding  allow  the  writ  to  be  in- 
spected, in  order  to  ascertain  judicially  the  existence  of  the 
variance.  But  the  writ  can  only  be  inspected  (in  order  to 
reverse  the  proceedings),  when  it  has  been  made  a  part  of 
the  record,  by  craving  oyer  of  it ;  and  oyer  is  not  demand- 
able  after  an  imparlance,  nor  after  a  plea  in  abatement,  nor  a 
fortiori,  after  2i  peremptory  plea.  (Com.  Dig.  Pleader,  (P. 2).) 

If  the  variance  be  immaterial  to  tlie  real  merits,  it  must 
at  common  law  be  taken  advantage  of  \>j  plea  in  abatem,ent, 
or  by  special  demurrer  ;  but  if  it  be  a  variance  in  substance,. 
the  party,  provided  he  has  put  the  writ  into  the  record,  by 
craving  oyer  of  it  in  time,  may  avail  himself  of  it  by  motion 
in  arrest  of  judgment,  or  by  writ  of  error,  as  well  as  by 
general  demurrer.  Of  this  the  case  of  Watson's  Ex'ors  v. 
Lynch's  Heirs,  4  Munf.  94,  affords  a  good  illustration.  The 
plaintiff  instituted  his  suit  against  four  heirs  of  Charles 
Lj'nch,  deceased,  upon  a  bond  of  C.  Lynch,  binding  his 
heirs.  The  writ  was  returned  executed  against  three  of  the 
heirs,  and  as  to  the  fourth,  that  he  was  "  no  inhabitant  of  the 
officer's  bailiwick,"  (a  return  which,  as  the  law  then  was, 
abated  the  suit  as  to  him),  and  the  declaration  was  then  filed 
against  the  three  heirs  on  whom  the  process  had  been  served, 
taking  no  notice  of  the  fourth,  nor  in  anywise  reconciling 
the  discrepancy  from  the  writ.  The  defendants  craved  oyer 
of  the  writ,  and  ^\e&deA- performance  of  the  conditions  of 
the  bond,  and  no  assets  by  descent  from  C.  Lynch ;  on  the 
first  of  which  the  issue  was  found  for  the  plaintiff,  and  on 
the  second  for  the  defendants  ;  and  judgment  was  rendered 
for  the  plaintiff,  payable  when  assets  should  arise,  c&c.  The 
court  of  appeals,  upon  a  writ  of  supersedeas,  declared  the 
variance  between  the  writ  which  named  four  parties,  and 
the  declaration  which  named  but  three,  to  be  fatal,  notwith- 
standing there  had  been  no  special  demurrer,  nor  plea  in 
abatement,  and  the  judgment  was  accordingly  reversed  and 
entered  for  the  defendants. 

Our  former  statute  of  jeofails  declared  in  express  terms, 
that  after  verdict,  or  judgment  by  nil  decet,  &c.,  judgment 
should  not  be  stayed  or  reversed  for  a  variance  between  the 
writ  and  tlie  declaration,  &c. ;  and  what  is  remarkable,  the 
case  of  Watson's  Ex'ors  v.  Lynch's  Heirs,  just  referred  to, 
was  decided  under  that  provision ;  nor  is  it  perceived  how 
else  to  reconcile  the  case  with  the  statute  than  by  supposing 
the  court  to  have  thought  the  statute  applicable  only  to  im- 
material variances,  not  affecting  the  merits,  and  that  they 
deemed  the  variance  in  that  instance  to  be  too  substantial 
to  be  passed  over. 


1050  VINDICATING,  ETC.,  EIGHTS  VIOLATED.  [bOOK  IV. 

Mr.  C.  Robinson,  in  the  first  edition  of  his  excellent 
work  on  Practice  (Vol.  I,  158),  insists  that  the  only  way  at 
common  law  of  taking  advantage  of  a  variance  between  the 
writ  and  declaration,  is  by  plea  in  abatement,  or  special  de- 
murrer ;  but  in  this  he  seems  to  have  been  clearly  mistaken, 
not  only  from  the  case  of  Watson  v.  Lynch,  4  Munf.  94, 
but  from  several  older  authorities.  (Redman  v.  Edolph, 
1  Saund.  318,  n  (3) ;  Norton  v.  Palmer,  1  Cro.  (Eliz.)  829; 
Edwards  v.  Walkin,  Id.  185  ;  Helliott  v.  Selby,  2  Ld. 
Raym.  903  ;  S.  C.  2  Salk.  701 ;  Berkenhead  v.  JSTuthall, 
Id.'  198  ;  Haslop  v.  Chaplin,  Id.  330.)  But  the  Code  of 
1849  makes  the  law  nearly  conformable  to  Mr.  Robinson's 
view,  by  declaring  that  a  defendant,  on  whom  the  process 
summoning  him  to  answer  appears  to  have  been  served, 
shall  not  take  advantage  of  any  defect  in  the  writ  or  re- 
turn, or  any  variance  in  the  writ  from  the  declaration,  unless 
the  same  be  pleaded  in  abatement.     (Y.  C.  1873,  c.  167,  §  19.) 

The  English  practice  in  the  C.  B.  since  the  middle 
of  the  last  century,  and  in  the  king's  bench  some  years 
later,  has  been  to  deny  oyer  of  the  writ  in  all  cases,  in  order 
to  discourage  objections  which  tend  to  defeat  justice, 
and  have  commonly  no  connection  with  the  merits  of  the 
cause.  (Redman  v.  Edolph,  1  Saund.  318,  n  (3);  Boats  v. 
Edwards,  1  Doug.  227 ;  St.  PI.  50 ;  Id.  (Tyler,)  88.)  No 
similar  rule  has  been  adopted  in  our  courts,  and  the  adop- 
tion of  it  in  England  is  very  like  that  judicial  legislation 
which  is  so  much  to  be  deplored.  Indeed,  the  inexpediency 
of  the  rule  seems  to  condemn  it  hardly  less  than  the  question- 
able authority  whereby  it  was  adopted.  Such  variances  may 
be  very  pernicious  to  the  interests  of  defendants,  and  the  door 
ought  not  to  be  absolutely  barred  against  any  objection 
founded  upon  them.  Sundry  cases  have  occurred  in  our 
courts  where  oyer  by  the  writ  has  been  granted.  (Wat- 
son's Ex'ors  V.  Lynch's  Heirs,  4  Munf.  94  ;  Moss  v.  Moss' 
Adm'r,'4  H.  &  M.  310 ;  Stephen  v.  White,  2  Wash.  212,) 

It  may  be  as  well  to  repeat  in  this  connection,  that  whilst 
the  writ  is,  without  oyer,  no  part  of  the  record  to  reverse  the 
proceedings,  it  may  be  freely  appealed  to  in  order  to  sustain 
them.  (Digges  v.  Norris,  3  H.  &  M.  268 ;  Turberville  v. 
Long,  3  H.  &  M.  309 ;  Palmer  &  al  v.  Mills,  3  H.  &  M. 
502  ;  Payne  &  al  v.  Gernim,  2  Munf.  297;  but  see  Scott  & 
Co.  V.  Dunlop  &  als,  2  Munf.  349  ;  Shields  v.  Oney,  5 
Munf.  550,;  Pate  v.  Spotts,  6  Munf.  394.) 

2*.  RULE  II  The  Declaration  shoitld  have  its  Proper 
Commencement,  and  should,  in  Conclusion,  lay  Damages, 
AND  Allege  Production  of  Suite. 

Let  us  take  notice  of,  (1),  The  commencement  of  the  de- 
claration ;  and  (2),  Its  conclusion  ; 
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w.  c. 

1".  The  Commencement  of  the  Declaration. 

The  commencement  of  a  declaration  includes  what  was 
formerly  described  as  the  queritur  {Ante,  p.  568  &  seq), 
and  contains  a  statement,  (1),  Of  the  names  of  the  parties 
to  the  suit ;  and  if  they  sne  or  be  sued  in  another  right,  or 
in  a  political  capacity,  (as  executors,  assignees,  or  qui  tarn, 
&c.,)  of  the  character  or  right  in  which  they  are  parties  to 
the  suit ;  (2),  Of  the  mode  in  which  the  defendant  has  been 
brought  into  court;  that  is,  by  summons,  process  of  arrest, 
&c.,  although  this  is  so  merely  formal  (1  Chit.  PI.  313,) 
that  it  is  conceived  to  be  better  to  omit  it  under  our  statute 
(V.  C.  1873,  c.  167,  §  10) ;  and  (3),  A  brief  recital  of  the 
forin  of  action  to  be  proceeded  in,  (1  Chit.  PI.  311.) 
■2*.  The  Conclusion  of  the  Declaration. 

In   the  conclusion  the   declaration   must,  (1),  Lay  dam- 
ages ;  and  (2),  Allege  production  of  suite  ; 
W.  C. 
1'.  The  Conclusion  of  the  Declaration  must  lay  Damages. 
In  personal  actions  (other  than  qui  tarn),  and  in  mixed 
actions,  though  it  seems  not  in  those  purely  real,  which 
propose   to  recover  only  the  land,  without  damages,  the 
declaration  should  allege  in  conclusion  that  the  injury  is 
to  the  damage  of  the  plaintiff  a  specified  sum.     (St.  Fl. 
428;  Com.  Dig.   Pleader,  (C.  84) ;  1    Chit.  PL  451;  2 
Do.  19.) 

In  such  actions  as  are  personal,  a  distinction  exists,  it 
will  be  remembered,  between  those  which  sound  in  dam- 
ages, such  as  covenant,  assumpsit,  debt  on  bond  with  col- 
lateral condition,  trespass,  trespass  on  the  case,  &c. ;  and 
those  that  do  not  sound  in  darnages,  such  as  the  action 
of  debt  on  a  common  money  bond,  or  promissory  note, 
&c.  In  actions  that  sound  in  damages,  damages  being 
the  main,  or  at  least  one  principal  object  of  the  suit,  they 
are  always  laid  high  enough  t9  cover,  and  more  than 
cover,  the  largest  sum  that  the  plaintiff  cian  expect  to  be 
allowed ;  but  in  the  other  class  of  actions,  which  do  not 
sound  in  damages,  the  liquidated  debt  being  the  main  ob- 
ject, damages  are  claimed  only  in  respect  to  the  detention 
of  such  debt,  and  are  therefore,  for  the  most  part,  nomi- 
nal only,  and  laid  at  a  small  sum.  But  see  Ante,  p. 
528. 

The  doctrine  which  is  often  laid  down  by  the  text- 
writers,  that  the  plaintiff  cannot  recover  more  damages 
than  are  laid  in  the  conclusion  of  his  declaration  (St.  Pi. 
428-'9),  must  be  received  with  some  qaalification.  If  the 
excess  be  discovered  before  the  jury  are  discharged,  they 
must  be  sent  back  to  reform  their  verdict,  by  limiting  it  to 
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the  damages  laid  in  the  declaration.  But  if  it  be  not  ob- 
served until  the  jury  are  discharged,  reference  may  be  had 
to  the  writ,  in  order  to  siistain  the  proceedings ;  and  if  the 
damages  found  do  not  exceed  those  laid  in  the  writ  the 
verdict  will  be  good.  (Palmer  &  als  v.  Mills,  3  H.  &  M. 
502:  Moss  v.  Moss'  Adm'r,  4  H.  &  M.  310;  Cloud  v. 
Campbell,  4  Munf.  214). 

Where  the  damages  assessed  by  the  jury  exceed  those 
laid  either  in  the  writ  or  declaration,  it  constitutes  at  com- 
mon law,  a/<er  the  end  of  the  term,  when  the  record  is 
consummated,  an  error,  which  may  be  corrected  only  in  an 
appellate  court,  notwithstanding  the  plaintiff  is  willing  to 
cure  it  by  releasing  the  excess.  By  the  statute  o^ jeofails 
and  amendments,  however,  in  Virginia,  the  plaintiff  may 
cure  the  error,  if  he  is  so  minded,  by  releasing  the  excess,^ 
either  at  a  subsequent  term  by  an  entry  of  record,  or  in 
vacation  by  a  writing  signed  by  him,  attested  by  the  clerk 
and  filed  among  the  papers  in  the  cause.  (Y.  C  1873,. 
c.  177,  §  5.) 

Finally,  it  must  be  noted  that  in  actions  on  honds  with 
collateral  condition,  the  damages  are  limited,  not  only  by 
those  stated  in  the  writ  or  declaration,  but  also  hy  the 
penalty  of  the  hand.  (Payne  v.  Ellzey,  2  Wash.  115; 
Johnson  v.  Merriwether,  3  Call  523  ;  Winslow  v.  Com- 
monwealth, 2  H.  &  M.  459.) 
2'.  The  Conclusion  of  the  Declaration  must  allege  Produc- 
tion of  Suite. 

This  conclusion  belongs  to  the'  declaration  in  all  ac- 
tions, real,  personal,  and  mixed. 

In  ancient  times  the  plaintiff'  was  required  to  establish 
the  truth  of  his  declaration  in  the  first  instance,  and  be- 
fore it  was  called  into  question  upon  the  pleading,  by  the 
simultaneous  production  of  his  secte,  following,  or  swz'i^e ; 
that  is,  a  number  of  persons  prepared  to  vouch  for  and 
confirm  his  allegations.  (St.  PI.  429 ;  Bract.  214  b.) 
Thus,  Bracton  says,  "  et  inde  statiin  (i.  e.  after  the  decla- 
ration in  an  action  of  prohibition),  producat  sectam  suffi- 
cientem.,  duos  ad  minus,  vel  tres,  vel  plures  si  possit." 
And  thereupon,  immediately  let  him  produce  a  sufiicient 
secta,  two  at  least,  or  tliree,  or  more  if  possible.  (Bract. 
410  a).  '■'■  Produdt  sectam''''  was  proffering  to  the  court 
tlie  testimonj'  of  the  witnesses  or  followers,  (Gill.  Com, 
Pleas.  48) ;  a  protection  against  unfounded  complaints, 
which  Fleta  supposed  to  have  been  deemed  important 
enough  to  be  in  effect  provided  for  in  Magna  Charta, 
(Fleta,  137),  in  a  passage  which  he  cites  as  follows: 
"JSTullus  liber  homo  ponater  ad  legem,  nee  ad  jur  am  en- 
turn,    per    simplicem    loquelam,    scire    testibus  fidelibus 
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ad  hoc  ductis."  But  in  the  copy  of  the  charter  as  printed 
by  Eapin,  (1  Hist.  Eng.  B.  VIII,  p.  289),  and  taken 
from  a  manuscript  in  the  Cotton  library  as  old  as  King 
John,  the  only  provision  at  all  of  that  character  is  Ch.  XLV, 
which  is  thus:  "Nullus  hallivus  ponat  de  cetero  aliquem 
ad  legem  [nee  ad  juramentum]  simplici  loquela  sua  sine 
testibus  fidelibus  ad  hoc  inductis ;"  which  would  seem 
hardly  to  sustain  Fleta's  inference. 

Tlie  practice  of  thus  producing  a  secta  gave  rise  to  the 
very  anaient  Jvrm,ula  (as  old  at  least  as  the  time  of  Rich- 
ard I),  almost  invariably  used  at  the  conclusion  of  every 
declaration,  et  inde  producit  sectam.  And  though  the  ac- 
tual production  has  for  several  centuries  fallen  into  disuse, 
the  formida  still  remains.  It  had  indeed  become  a  mere 
form-  as  early  as  7  Edw.  II ;  for  in  a  case  in  the  year- 
books in  that  year,  we  find  the  court  reported  as  saying, 
"  cest  court  (i.  e.  the  common  pleas),  ne  sceffre  mye  la  sute 
estre  examine.''^  Tins  court  suffers  not  the  secta  to  be 
questioned.  (St.  PL  429,  &  n  (X);  7  Edw.  II,  242.) 
Accordingly,  except  the  court  in  dower,  all  declarations 
constantly  conclude  thus  :  "  And  therefore,  (or  thereupon) 
he  brings  his  suite"  &c.  The  court  in  dower  concludes 
without  any  production  of  suite,  a  peculiarity  which  ap- 
pears always  to  have  belonged  to  that  action,  but  for 
which  the  writer  is  unal^le  to  account. 

But  the  prod^iction  of  suite  being  merelj'  formal,  as  was 
remarked  above,  and  not  traversable,  it  may  be  wholly 
omitted  in  Virginia,  in  pursuance  of  our  statute,  (V.  C. 
1873,  c.  167,  §  10);  and  by  whatever  barbarism  sub- 
stituted, such  as,  "  therefore  lie  sues,"'  &c.,  it  is  not  the 
subject  of  demurrer.     (V.  C.  1873,  c.  467,  §  32.) 

At  the  end  of  the  declaration,  after  the  production  of 
suite,  where  the  proceeding  is  in  the  king's  bench,  and 
hy  mi,  it  is  usual,  at  common  law,  to  add  the  plaintiff's 
joledges  to  prosecute;  the  old  law  requiring  that  no 
plaintiff'  sliould  be  heard  to  make  a  judicial  complaint 
without  first  giving  security  to  prosecute  his  demand. 
But  in  proceedings  by  original  writ,  and  in  the  common 
pleas,  pledges  are  supposed  to  have  been  found  in  the  first 
instance,  before  the  defendant  was  summoned,  and  there- 
fore they  are  omitted  at  the  end  of  the  declaration,  ex- 
•cept  in  a  few  special  cases.  These  pledges,  however,  have 
long  been  a  mere  matter  of  form,  the  names  of  the  legal 
nnyihs,  John  Doe  and  Richard  Roe,  being  used  for  them, 
and  no  security  being  actually  given  by  the  plaintiff. 
Consequently  they  may  be,  and  usually  are,  omitted  in 
our  Virginia  practice. '  (St.  PI.  430  n  [35] ;  1  Chit.  PI. 
453.) 
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2°  Miscellaneous  Rules  relative  to  Pleas. 

Miscellaneous  rules  relative  to  pleas  may  be  classified  thus, 
namely:  (1),  Fleas  must  be  pleaded  in  due  order;  (2),  Pleas- 
must  be  pleaded  with  defence;  (3),  fleas  in  abatement  must 
give  the  plaintiflFa  better  writ;  and  (4),  Dilatory  pleas  must 
be  pleaded  at  a  preliminary  stage  of  the  suit; 
W.  C. 

1'^.  RULE  III.  Pleas  must  be  pleaded  in  dub  Okdee. 

The  order  of  pleading  has  been  long  established,  and 
must  be  observed.  By  a  plea  of  any  kind,  the  party  is 
taken  to  waive  or  renounce  all  pleas  of  a  kind  prior-  in  the 
series.  The  student  will  readily  conceive  tliat  pleas  of  a 
dilatory  class,  which  do  not  relate  to  the  merits  of  the  cause, 
ought  to  be  pleaded  at  its  earlier  stages,  and  should  other- 
wise not  be  allowed  at  all ;  and  accordingly,  we  find  that  the 
prescribed  order  takes  in,  (1),  Dilatory  pleas;  and  (2), 
I'eremptory  pleas,  or  pleas  in  bar.  In  peremptory  pleas 
no  order  prevails;  all  such  pleas  stand  upon  the  same  foot- 
ing. But  dilatory  pileas  are  of  several  orders  or  degrees, 
whereby  the  succession  in  which  they  are  to  be  pleaded  is 
determined,  so  that  this  class  exhibits  a  considerable  diver- 
sity in  this  particular. 

This  may  be  better  understood  by  presenting  an  analytical 
table  of  the  order  of  pleas,  discussing  them  afterwards 
severally,  as  may  be  needful.     The  order  is  as  follows : 

1,  Dilatorj'  pleas. 

1,  To  the  jurisdiction  of  the  court. 

2,  In  suspension  of  the  action. 

3,  In  abatement. 

1,  To  the  disability  of  the  person. 

1.  Of  the  plaintiff. 

2,  Of  the  defendant. 

2,  To  the  court  or  declaration. 

3,  To  the  writ. 

2,  Peremptory  pleas  in  bar  of  the  action. 

In  this  order  the  defendant  may  plead  all  these  kinds  of 
pleas  successively.  Thus,  he  may  first  plead  to  the  jurisdic- 
tion, and  upon  demurrer  and  judgment  for  the  plaintiff 
(which  would  be  respondeat  ouster.  Ante,  p.  778),  he  may 
resort  to  a  plea  in  suspension,  and  upon  a  successful  de- 
murrer to  that  also,  and  another  judgment  of  respondeat 
ouster,  to  a  plea  in  abatement,  for  the  disability  of  the  per- 
son, and  so  to  the  end  of  the  series.  (St.  PI.  480;  1  Chit. 
PI.  474  &  seq,  482  &  seq;  1  Reeve's  Hist.  E.  L.  451;  2  Do' 
266.) 

But  the  defendant  is  not  permitted  to  plead  more  than  one 
plea  successively  of  the  same  kind  or  degree.    Thus,  he  cannot 
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offer  two  successive  pleas  to  the  jurisdiction,  or  two  to  the 
disability  of  the  person,  &c.  (St.  PL  431 ;  Com.  Dig. 
Abatement,  (I.  3) ;  Bac.  Abr.  Abatement,  (O).) 

And  if  issue  in  fact  be  taken  upon  any  plea,  though  of 
the  dilatory  class  only,  the  judgment  on  such  issue,  as  was 
formerly  explained  {Ante,  p.  778  &  seq),  is  final,  and  either 
terminates,  or  (in  case  of  a  plea  in  suspension)  suspends  the 
action,  so  that  in  that  case,  he  is  not  at  liberty  to  resort  to 
any  other  kind  of  plea  whatever.     (St.  PI.  431.) 

We  have  seen  elsewhere,  that  in  England,  under  the  sta- 
tute of  4  &  5  Anne,  c.  16,  allowing  in  the  discretion  of  the 
court  several  pleas  to  be  pleaded  to  the  declaration  at  one 
time,  the  courts  of  that  country  have  steadily  refused  to 
permit  several  dilatory  pleas  to  be  pleaded  at  once ;  and 
that. under  our  statute,  which  gives  the  defendant  leave  to 
plead  as  many  several  matters,  whether  of  law  or  fact,  as  he 
shall  think  necessary,  it  seems  that  there  is  no  authority 
auj'where  to  prevent  the  use  of  several  dilatory  pleas  of 
the  same,  or  of  different  degrees,  at  one  and  the  same  time, 
or  of  a  dilatory  and  peremptory  plea  together,  supposing 
the  dilatory  plea  to  be  in  season.     {Ante,  p.  614.) 

It  is  necessary  further  to  observe,  that  whilst  a  defendant 
is  required  to  plead  pleas  in  the  order  above  stated,  yet  an 
exception  must  be  admitted  where  the  matter  which  is  the 
subject  of  the  plea  has  happened  since  the  last  continuance 
of  the  cause,  {jiuis  darrein  continuance) ;  so  that  no  previ- 
ous opportunity  has  been  allowed  for  pleading  the  matter. 
Otherwise,  such  matter  would  not  be  available  to  the  de- 
fendant at  all,  and  that  without  default  on  his  part.  The 
rules  of  pleading,  therefore,  permit  matter  thus  supervening 
to  be  pleaded,  provided  it  be  done  at  the  first  re-appearance 
of  the  parties ;  and  for  that  reason,  such  pleas  are  denomi- 
nated pleas  puis  darrein  continuance.  Thus,  in  Hunt  v. 
Wilkinson,  2  Call.  49,  the  plaintiff  in  his  declaration  desig- 
nated the  defendant  administratrix  of  C.  H^mt,  and  ob- 
tained an  office  judgment  against  her  accordingly.  After- 
wards a  will  of  Hunt  was  found  and  proved,  and  the  defen- 
dant's letters  of  administration  being  revoked,  she  became 
administratrix  with  the  will  annexed  ;  and  then  the  defen- 
dant was  allowed  to  plead  in  abatement  of  the  declaration, 
by  a  plea  puis  darrein  continuance,  that  she  was  not  admin- 
istratrix  of  Hunt,  but  administratrix  with  the  will  annexed. 

Nothing  further  need  be  said  in  respect  to  the  order  in 
which  pleas  should  be  pleaded,  save  that  with  us,  a  plea  to 
the  jurisdiction  is  required  to  be  filed  before  the  "  defendant 
has  demurred,  pleaded  in  bar,  or  answered  to  the  declara- 
tion," and  before  "  a  rule  to  plead,  or  a  conditional  judg- 
ment ;"  which  means  in  effect,  that  the  plea  must  be  filed 
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at  the  same  rules  at  which  the  declaration  is  filed.     (V.  C. 
1873,  c.  167,  §  20,  46  ;  Ante,^.  625.) 

2*.  RULE  IV.  Pleas  must  be  Pleaded  with  Defence. 

Defence,  in  the  sense  of  this  rule,  signifies  a  form  of  words 
by  which  the  plea  is  at  common  law  introduced.  It  is  used 
in  almost  all  actions,  the  only  exceptions  remembered  be- 
ing the  writ  of  dower,  the  writ  of  assise,  and  the  writ  of 
scire  facias.  The  terms,  however,  vary  in  some  degree,  ac- 
cording to  the  nature  of  the  action.  It  will  be  quite  suffi- 
cient to  mention  the  form  in  full,  as  it  is  used  in  personal  ac- 
tions, which  is  as  follows  :  "And  the  said  defendant,  by  his 
attorney,  comes  and  defends  the  wrong,  (or  in  actions  of 
trespass,  the  force),  and  injury,  when  and  where  it  shall  be- 
hove him,  and  the  damages,  and  whatever  else  Jbe  ought  to 
defend,  and  says."  (Bac.  Abr.  Pleas,  &c.  (D) ;  Ante,  p.  636.) 

The  word  "comes"  expresses  the  appearance  of  the  de- 
fendant in  court.  It  is  taken  from  the  style  of  the  entry 
of  the  proceedings  on  the  record,  and  forms  no  part  of  the 
viva  voce  pleading.  It  is  accordingly  not  considered  in 
strictness  a  part  of  the  plea.     (1  Chit.  fl.  461.) 

The  word  "  defends,'"  as  used  in  these  formulce,  has  not  its 
popular  sense.  It  imports  denial,  being  derived  from  the 
Law-Latin,  defendere,  or  the  Law-French,  defendre,  (both  of 
which  signify  to  devy)/  and  the  effect  of  the  expression  is 
that  the  defendant  denies  the  right  of  the  plaintiff,  or  the 
wrong  or  force  charged. 

At  a  time  when  this  formula  was  more  considered  than 
it  is  now,  particular  effects  were  assigned  to  tliese,  its  dif- 
ferent clauses.  It  was  said  that,  by  defending  "when  and 
where  it  shall  behove  him,"  the  defendant  impliedly  ac- 
knowledged the  jurisdiction  of  the  court,  and  by  defending 
the  "damages,  and  whatsoever  else  he  ought  to  defend,"  he 
admitted  the  competency  of  the  plaintiff  to  sue ;  that  by  the 
former  words,  therefore,  he  was  precluded  from  pleading  to 
the  jurisdiction,  and  by  the  latter,  from  pleading  to  the  dis- 
ability of  the  plaintiff.  Hence  arose  a  distinction  between 
"full  defence"  and  "half  defence,"  the  former  containing 
all  the  clauses  as  above  set  forth,  and  the  latter  being 
abridged  thus:  "And  the  said  defendant,  by  his  attorney, 
comes  and  defends  the  wrong,  (in  an  action  of  trespass,  the 
force),  and  injury,  and  says."  Half  defence  was  used  where 
the  defendant  intended  to  plead  to  the  jurisdiction  of  the 
court,  or  to  the  disability  of  the  party ;  and  full  defence  in 
other  cases.  At  length,  the  practice  was  established  of 
making  defence  always  with  an  &c.,  thus,  "And  the  said 
defendant,  by  his  attorney,  comes  and  defends  the  wrong, 
(or  in  trespass,  the  force,)  and  injury  when,  &c.,  and  says," 
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it  being  held  that  such  method  would  operate  either  as  full 
defence  or  half  defence,  as  the  nature  of  the  case  should  re- 
quire. (3  Saund.  209  b,  n  (1):  St.  PI.  432,  note ;  1  Chit.  PI. 
4:62-'3.) 

The  vis  medicatrix  of  the  law,  whereby  it  tends  (but 
sometinaes  very  slowly),  to  reject  what  is  useless  and  incon- 
venient, might  of  itself  have  finally  done  away  with  this 
snper&nons  formula  of  defence,  without  the  aid  of  the  legis- 
lature ;  but  by  statute  in  Virginia,  taken  from  the  English 
Rules  of  Court  of  Hilary  Term,  183i,  the  healing  process  is 
accelerated,  as  we  have  formerly  seen,  by  the  provision  that 
"  no  formal  defence  shall  be  required  in  a  plea ;  it  shall 
commence  as  follows,  '  the  defendant  says  that.'  "  (V.  C. 
1873,  c.  167,  §  29 ;  Ante,  p.  636-'7.) 

3*.  RULE  V.  Pleas  in  Abatement  must,  in  general,  give 
THE  Plaintiff  a  Better  Writ  or  Declaration. 

This  very  reasonable  rule  is  not  confined  to  technical 
pleas  in  abatement,  but  extends  to  all  dilatory  pleas  in  gen- 
eral, as  the  principle  of  the  rule  manifestly  requires.  That 
principle  is,  that  in  pleading  a  mistake  in  the  form  or  mode 
of  bringing  the  action,  which  does  not  go  to  the  merits,  the 
plea  must  correct  the  mistake,  so  as  to  enable  the  plaintiff 
to  avoid  the  same  objection  in  framing  his  new  writ  or  de- 
claration ;  for  these  pleas,  as  tending  to  delay  justice,  are 
not  favorably  considered  in  law,  and  this  rule  checks  the  re- 
petition of  them.  (St.  PI.  4:31-'2  ;  1  Chit.  PL  481 ;  Com. 
Dig.  Abatement,  (I.  1) ;  5  Rob.  Pr.  104-'5.)  Thus,  in  a 
plea  to  the  jurisdiction  of  the  court,  the  plea  ought  to  show 
what  other  court  has  jurisdiction;  and  with  us,  in  order  to 
give  the  plaintifi"  clearly  a  better  writ,  must  not  only  state, 
that  the  defendant  did  not  reside  in  the  county  or  corpora- 
tion in  which  suit  was  brought,  and  that  the  cause  of  action, 
or  any  part  thereof,  did  not  arise  there,  but  must  further 
state  where  the  defendant  does  reside,  within  the  common- 
wealth, and  perhaps  the  county  or  corporation  wherein  the 
cause  of  action  did  arise.  (Com.  Dig.  Abatement,  (I.  1) ; 
Mostyn  v.  Fabrigas,  Cowp.  172 ;  Middleton  v.  Pinnell,  2 
Grat.  202.)  But  see  Warren  v.  Saunders,  27  Grat.  265. 
But  if  he  does  not  reside  within  the  commonwealth  at  all,  he 
may  be  sued  in  whatever  county  or  corporation  he  is  found, 
and  his  non-residency  is  not  available  in  any  form  of  plea. 
(Beirne  v.  Rosser,  26  Grat.  541 -'2.)  So,  a  plea  in  abate- 
ment for  the  non-joinder  of  a  co-contractor  must  name  all 
the  contractors,  and  not  merely  some  one  party  who  has  not 
been  included  in  the  action,  (Wilson  v.  Nevers,  20  Pick. 
(Mass.)  20) ;  and  in  Virginia,  by  statute  taken  from  3  &  4 
Wm.  IV,  c.  42,  it  must  also  state  that  the  contractor  omitted 
Vol.  rv.— 67 
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is  resident  within  the  jurisdiction  of.  the  court,  and  the  aflSda- 
vit  verifying  the  plea  must  state  the  place  of  his  residence 
with  convenient  certainty;  that  is,  the  county  or  corporation 
in  which  he  resides.  (V.  C.  18T3,  c.  167,  §  21 ;  Ante,  p. 
630-'31  ) 

The  rule  requiring  a  dilatory  plea,  in  general,  to  give  the 
plaintiff  a  belter  writ  is  very  ancient,  being  laid  down  by 
Bracton,  temp.  Hen.  Ill,  (Bract.  431  b,)  and  also  by  Brit- 
ton,  temp.  Edw.  I,  (Brit.  c.  84,)  and  both  these  writers  as- 
sign for  it  the  obvious  reason,  that  the  plaintiiFs  mistake 
shall  not  be  repeated.  (St.  Pl.,App'x,  xcix,  note  (75).)  We 
find  the  rule  also  occurring  in  the  year-books,  and  recognized 
in  the  reports  which  shortly  followed  the  cessation  of  that 
series,  as  in  Thompson  v.  Collier,  Yelv.  112. 

The  rule,  however,  is  not  without  exceptions,  which,  for 
the  most  part,  if  not  always,  arise  naturally  out  of  the  cir- 
cumstances. 

Thus  the  rule  does  not  hold  in  case  of  a  plea  in  abatement 
for  absolute  disability  of  the  person  to  sue  or  to  be  sued,  at  least 
in  the  manner  attempted,  as  in  a  plea  of  outlawry,  (Owen  v. 
Butler,  1  Ld.  Raym,  346) ;  or  of  attorney'' s  privilege,  (Stokes 
V.  Mason,  9  East.  424 ;  Chatland  v.  Thornley,  2  East.  544 ; 
Langdon  v.  Potter,  11  Mass  313*;  Hutchinson  v.  Brock,  11 
Mass.  119,  123 ;  Jewett  v.  Jewett,  5  Mass.  275.) 

So  also,  it  does  not  hold  where  the  plea,  though  of  a  dila- 
tory' character,  yet  avoids  the  whole  action,  so  that  no  better 
writ  can  be  given,  as  in  the  plea  of  non-tenure  by  the  defen- 
dant, of  any  part  of  the  land  claimed,  disclaimer  by  the  de- 
fendant of  any  title  to  the  subject  of  the  suit,  or  any  matter 
which,  though  pleaded  in  abatement,  might  also  be  pleaded  in 
bar,  as  for  example,  in  a  suit  for  a  penalty,  the  pendency  of  a 
prior  action,  or  in  replevin,  property  not  in  the  plaintiff,  but 
in  a  stranger,  &c.  (Com.  Dig.  Abatement,  (I.  2) ;  Symonds 
V.  Parmenter,  2  Str.  1266  ;  Hutchinson  v.  Thomas,  2  Lev. 
141 ;  Jackson  v.  Gisling,  2  Str.  1169 ;  Combe  v.  Pitt,  3 
Burr.  1433-4;  Evans  v.  Stevans,  9  East.  424;  Chatland  v. 
Thornley,  12  East.  544;  Otis  v.  Warren,  14  Mass.  239; 
Dewey  v.  Brown,  5  Pick.  238 ;  Prescott  v.  Hutchinson,  13 
Mass.  439  ;     Wilson  v.  JSTevers,  20  Pick.  23.) 

And  so,  lastly,  it  does  not  hold  if  the  matter  of  tlie  plea 
be  specially  in  the  knowledge  of  the  plaintiff  himself,  as  the 
name  and  designation  of  the  plaintiff,  (5  Rob.  Pr.  105 ; 
King  V.  Cooke,  2  B.  &  Cr.  (9  E.  C.  L.)  263 ;  Earl  of  Stir- 
ling V.  Clayton,  1  Cro.  &  Mees.  245) ;  or  it  seems  in  a  plea 
to  the  jurisdiction,  the  county  or  corporation  wherein  the 
cause  of  action  arose.  (Warren  v.  Saunders,  27  Grat. 
265-'6.) 

This  condition  of  requiring  the  defendant  to  give  a  better 
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writ,  &c.,  is  sometimes  a  criterion,  (although,  as  it  seems  from 
the  explanation  given  above,  a  fallible  one,)  to  distinguish 
whether  a  given  matter  should  be  pleaded  in  abatement  or 
in  har.  (1  Sannd.  284,  n  (4) ;  St.  PI.  432  ;  Evans  v.  Ste- 
vans,  4  T.  R.  227).  The  latter  kind  of  plea,  as  impugning 
the  right  of  action  altogether,  can  of  course  give"  no  better 
writ  or  declaration ;  for  its  effect  is  to  deny  that,  under  any 
form  of  writ  or  declaration,  the  plaintiff  could  recover.  If, 
therefore,  a  better  writ  or  declaration  can  be  given,  this 
shows  in  general  that  the  plea  ought  not  to  be  in  bar,  but  in 
abatement;  but  it  will  be  remembered  that  this  criterion 
must  be  applied  with  considerable  qualification.  (St.  PI. 
432.) 

4''.  HULE  VI.     Dilatory  Pleas  must  be  Pleaded  at  a  Pre- 
liminary Stage  of  the  Suit. 

At  common  law  dilatory  pleas  are,  in  general,  not  allow- 
able after  oyer,  nor  after  -a.  plea  in  har.  (St.  PL  433;  Com. 
Dig.  Abatement,  (I.  22),  (I.  23).)  And  besides  these,  there 
are  other  proceedings  also,  which  have  the  effect  of  exclud- 
ing a  subsequent  dilatoi'y  plea ;  but  being  of  a  less  ordinary 
and  general  kind,  it  is  not  necessary  here  to  notice  the^ 
more  particularly.  (St.  PI.  433  ;  Com.  Dig.  Abatement, 
(I.  26),  &  seq.) 

In  Virginia,  the  preliminary  stage  of  the  suit  at  which  dila- 
tory pleas  are  to  be  filed  is  defined  with  more  precision  than 
at  common  law.  Thus,  not  only  are  such  pleas  not  allowed 
in  general,  after  oyer,  nor  after  a  plea  in  har,  but  tliey  are 
not  allowed  after  an  office-judgment ;  for  by  our  statute  no 
office-judgment  can  be  set  aside,  save  by  an  issuahle plea, 
which  is  well  ascertained  to  mean  'a,  plea  in  har,  ov  peremp- 
tory plea,  and  not  a  dilatory  plea.  (V.  C.  1873,  c.  167,  | 
46 ;  Ante,  p.  601.)  And  a  plea  to  the  jurisdiction  of  the 
court  is  required  to  be  filed  at  a  still  earlier  stage,  the  sta- 
tute dire(!ting  that  it  shall  not  be  received  after  the  defen- 
dant has  demurred,  pleaded  in  bar,  or  answered  to  the  decla- 
ration, nor  after  a  rule  to  plead,  or  a  conditional  judgment, 
(V.  C.  1873,  c.  167,  §  20) ;  that  is,  not  after  the  rules  at 
which  the  declaration  is  filed.  {Ante,  p.  625  ;  Hunt  v.  Wil- 
kinson, 2  Call.  49  ;  Bradley  v.  Welch,  1  Munf.  284 ;  Mon- 
roe v.  Eodmau,  2  Munf.  240 ;  Wash.  &c.  Tel.  Co.  v.  Hob- 
son,  15  G-rat.  132;  5  Rob.  Pr.  14.) 

The  qualifications  to  be  allowed  in  the  case  of  a  plea^wts 
darrein  continuance,  i.  e.  since  the  last  continuance  of  the 
cause,  have  been  explained  elsewhere.     {Ante,  p.  605,  625.) 
3^  Rules  Relating  to  all  Pleas ;  W.  C. 
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1*.  RULE  YII.     All  affiemative  Pleadings,  which  do  not 

CONCLUDE  TO   THE  CoUNTET,  MUST  CONCLUDE    WITH  A  VeEIBT- 
CATION. 

Where  an  issue  is  tendered,  to  be  tried  by  jury,  it  has 
been  shown  that  the  pleading  concludes  to  the  country. 
{Ante,  p.  1035.)  In  all  other  cases,  pleadings,  if  in  the  af- 
firmative form,  must  conclude  with  a  formula  of  another 
kind,  called  a  verification,  or  an  avetineni.  The  verification 
is  of  two  kinds,  common  and  special.  The  common  verifi- 
cation is  that  which  applies  to  ordinary  cases,  and  is  in  the 
following  form :  '■'■And  this  the  said  plaintiff "  (or  defendant) 
"  is  ready  to  verify P  The  special  verifications  are  used 
only  where  the  matter  pleaded  is  intended  to  be  tried  or 
proved  by  record,  or  by  some  other  method  than  a  jury. 
They  are  in  the  folio  wing  forms:  ^'■Andthis  the  said  plaintiff'''' 
(or  defendant)  "  is  ready  to  verify  Jyy  the  said  record  /"  or 
where  the  issue  is  to  be  tried  (or  rather  proved)  by  certifi- 
cate or  by  witnesses :  '■'■And  this  the  said  plaintiff"''  (or  de- 
fendant) "  is  ready  to  verify,  when,  where,  and  in  sruch  man- 
ner as  the  court  here  shall  orderr,  direct  or  appoint.  {Ante, 
p.  1035.)  See  St.  PI.  433  &  seq  ;  Com.  Dig.  Pleader,  (E. 
32),  (E.  33) ;  3  Th.  Co.  Lit.  433,  n  (M.  1)  434;  1  Chit.  PI. 
589,  &c.,  678,  &c.) 

The  origin  of  the  rule  is  as  follows : 

It  was  a  doctrine  of  the  ancient  law,  that  every  affirma- 
tive pleading  must  be  supported  by  an  offer  of  some  made 
of  proof  .  Bracton  and  the  earliest  books  on  pleading, 
notably  the  Placitorum  Ahreviatio,  abound  in  enunciations 
of  the  principle,  and  in  instances  of  its  application.  Thus, 
in  the  declaration,  the  secta  or  suite  may  be  considered  as 
the  proof  offered  in  its  support ;  and  the  reference  to  a  jtiry, 
who,  it  will  be  remembered,  were  originally  in  the  nature 
of  witnesses  to  the  fact  in  issue  {Ante,  p.  574),  was  deemed 
an  offer  of  proof  within  the  meaning  of  the  doctrine.  And 
whilst,  before  and  at  the  time  when  Bracton  wrote,  a  tender 
of  evidence  was  regarded  as  a  necessary  ingredient  in  all  af- 
firmative pleadings,  soon  after  that  period  the  process  of 
pleading  began  to  be  conducted  with  a  more  distinct  and 
single  view  to  the  development  of  the  particular  question 
in  controversy,  or  production  of  the  issue ;  and  when  so 
conducted,  the  offer  of  evidence  in  support  of  any  allega- 
tion, would  be  naturally  considered  as  premature,  till  it  were 
ascertained  that  such  matter  came  into  dispute.  The  rule 
in  question  appears,  therefore,  under  the  infiuence  of  this 
cause,  to  have  suffered  a  sUent  abrogation ;  leaving,  how- 
ever, as  vestiges  of  its  former  existence,  the  prodiiction  of 
suite,  the  formxil  verification ;  and  perhaps,  as  we  shall 
presently  see,  \k\.Qprofert  of  sealed  instruments,  vouched  in 
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pleading.  (St.  PI.  434 ;  Id.  Appx.  p.  c.  n  (77) ;  Bract.  34 
a,  307,  400  a,  215  b.) 

When  the  proof  proposed  was  that  by  jury  (for  even  in 
the  phraseology  of  later  times,  trial  by  jury  is  mentioned  as 
a  mode  of  proof  (Constable's  Case,  5  Co.  108  a),  the  offer 
was  made  in  the  viva  voce  pleading,  by  the  words ^resi  cD 
averrer,  ov  prest,  c&c,  which,  in  the  record,  was  translated 
et  hoc  paratus  est  verificare.  On  the  other  hand,  where 
other  modes  of  proof  were  intended,  the  record  ran,  et  hoe 
paratus  est  verifica-re  per  recordum,  or  et  hoc  paratus  est  verifi- 
care quocunque  modo  curia  consider averit,  or  in  the  viva  voce 
language  of  the  pleader,  ^res<  c?'  averrer  ou  devom/us.  (St. 
PI.  434-'5.) 

But  while  these  were  the  forms  in  general  observed,  there 
was  the  following  exception,  that  on  the  attainment  of  an 
issue,  to  be  tried  by  jury,  the  record  marked  that  result  by 
a  change  of  phrase,  and  substituted  for  the  verification,  the 
conclusion  adpatriam,  to  the  country.     (St.  PI.  435.) 

The  written  pleadings  which,  it  will  be  remembered,  are 
framed  in  general  according  to  the  ancient  style  of  the 
record,  still  retain  the  same  forvnulce  in  these  different  cases, 
and  with  the  same  distinctions  as  to  their  use.  They  pre- 
serve the  conclusion  to  the  country  to  mark  the  attainment 
of  an  issue  triable  by  a  jury;  but  in  other  cases  conclude 
with  a  translation  of  the  old  Latin  phrase,  et  hoc  paratus, 
&e. ;  and  hence  the  rule  that  an  affirmative  pleading  that 
does  not  conclude  to  the  country,  must  conclude  with  a 
verification.     (St.  PL  435 ;  Finch  Law,  359.) 

As  the  ancient  rule  requiring  an  offer  of  proof  extended 
only  to  affirmative  pleadings,  (those  of  a  negative  kind  being 
in  general  incapable  of  pi-oof,)  so  the  rule  now  in  ques- 
tion applies  to  the  former  only,  no  verification  being  in 
general  necessary  in  a  negative  pleading;  but  it  is  never- 
theless the  practice  to  conclude  with  a  verification,  all  nega- 
tive as  well  as  affirmative  pleadings  that  do  not  conclude  to 
the  country.     (St.  PI.  436.) 

The  rule,  however,  has  now  no  longer  any  value  or  mean- 
ing as  regards  the  object  it  originally  proposed ;  for  till  the 
trial  of  the  issue  it  is  no  longer  necessary  for  either  party 
now  to  refer  to  his  proofs.  But  as  a  rule  of  form,  it  is  at- 
tended with  the  convenience  of  serving  to  mark  whether  the 
pleading  be  intended  to  amount  to  a  tender  of  issue.  (St. 
PI.  4360 

2''.  RULE  YIII.     In  all  Pleadin&s  where  a  Deed  is  al- 
leged, UNDER  which   THE   PaRTY  CLAIMS   OR   JUSTIFIES,  PrO- 
'  FBRT  OF  SUCH  DeeD  MUST  BE  MaDE. 

Where  a  party  pleads  a  deed,  and  claims  or  justifies  under 
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it,  the  mention  of  the  instrument  is  at  common  law  accom- 
panied with  &  formula,  called  making  prof  ert,  to  this  effect, 
in  case  of  a  deed-poll:  "Sealed  with  the  seal  of  the  said 

,  and  to  the  court  now  here  shown,  the  date  whereof  is 

the  day  and  year  aforesaid ;"  and  in  case  of  a  deed  indented, 
thus:  "One  part  of   which  said  indenture,  sealed  with  the 

seal  of  the  said ,  the  said now  brings  here  into 

court,  tlie  date  whereof  is  the  day  and  year  aforesaid."  (St. 
PLi36;  1  Chit.  PI.  397  &  seq;  Com.  Dig.  Pleader,  (0. 1) ; 
Leyfield's  Case,  10  Co.  92  &  seq,  n's  (C.)  &  (E);  Moore  v. 
Fenwick,  Gilm.  214;  Ante,  p.  591,  593.) 

The  present  practical  import  oi  prof  ert  is  that  the  party 
has  the  instrument  ready  to  be  produced,  if  tlie  adversary 
shall  crave  oyer,  that  is,  to  hear  it  read ;  and  when  the  plead- 
ing was  viva  voce,  it  implied  an  actual  production  of  the  in- 
strument in  open  court  for  the  same  purpose.  (St.  PI.  437) ; 
W.  C. 
1*.  To  what  Cases  the  Kule  Applies, 

The  rule  in  general  applies  to  deeds  only,  and  not  to 
promissory  notes  or  other  writings  not  under  seal,  nor  to 
'  writings  that  are  under  seal,  which  yet  are  not  deeds;  as 

for  example,  a  sealed  will  or  award.     It  includes,  however, 
letters  testamentary  to  executors,  and  letters  of  administra- 
tion to  administrators  of  a  decedent,  who  when  plaintiffs, 
must  at  common  law  make  profert  of  those  instruments. 
(St   PI.  437;  Com.  Dig.  Pleader,  (O.  3.) 
2®.  Exceptions  to  the  Application  of  the  Rule;  W.  C. 
1'.  Where  the  Party  pleading  does  not  Claim,  nor  Justify 
under  the  Deed. 

The  rule  applies  only  to  cases  where  there  is  occasion 
to  mention  the  deed  in  pleading ;  notwithstanding  it  may 
be  in  fact  the  foundation  of  the  case  or  title  pleaded.  It 
extends  also  to  those  cases  only  where  the  party  claims 
under  the  deed,  ov  justifies  under  it;  so  that,  if  it  be  men- 
tioned only  by  way  of  inducement  or  introduction  to  some 
other  matter,  or  be  alleged,  not  to  show  right  or  title  in 
the  party  pleading,  but  for  some  collateral  purpose,  no 
profert  is  necessary.  (St.  PI.  337-'8;  1  Saund.  9  &  seq, 
n  (1);  Com.  Dig.  Pleader,  (O.  8),  (0. 16);  1  Chit.  PI.  398.) 
2^.  Where  the  Party  pleading  does  not  Rely  on  the  Direct 
and  Intrinsic  Operation  of  the  Deed. 

The  rule  is  confined  also  to  cases  where  the  party  relies 
on  the  direct  and  intrinsic  operation  of  the  deed.  Thus, 
in  pleading  a  feoffment  no  profert  is  necessary,  for  the  es- 
tate passes  not  by  the  deed,  but  by  the  livery.  So  xlo  pro- 
fert is  required  of  a  conveyance  operating  under  the  sta- 
tute of  uses,  as  e.  g.,  a  deed  of  bargain  and  sale,  because 
it  is  the  statute,  and  not  the  deed,  that  establishes  the  title. 
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On  the  other  hand,  in  case  of  a  grant  of  incorporeal  right, 
or  of  lands  under  the  statute  of  grants,  the  title  passes  hy 
the  deed,  and  the  common  law  would  require ^/•q/er^  of  the 
deed  to  be  made.  (St,  PI.  438  ;  1  Chit.  PI.  398.) 
3'.  Where  the  Deed  is  Lost  or  Destroyed,  or  is  in  the  Pos- 
session of  the  opposite  Party. 

Another  exception  to  the  rule  obtains  where  the  deed 
is  lost  or  destroyed,  or  is  in  the  possession  of  the  opposite 
party.  These  circumstances  dispense  with  the  necessity 
oiprofert,  and  the  formula  is  then  as  follows :  "  "Which 
said  writing  obligatory,"  (or  other  deed,)  "  having  been 
lost  by  lapse  of  time,"  (or  "by  accident,"  or  "  destroyed 
by  accident,"  or    "being  in  the  possession  of  the  said 

"),  "  the  said cannot  produce  the  'Same  to 

the  court  here."     (St.  PI   439;  1  Chit.  PI.  398;  Keed 
V.  Brookman,  3  T.  R.  156 ;  Carver  v.Piukney,  3  Lev.  82.) 
3".  The  Origin  and  Reason  of  the  Rule  requiring  Profert  of 
a  Deed. 

The  reason  usually  assigned  for  the  rule  requiring  pro- 
fert is  that  the  court  may  be  enabled  by  inspection  to 
judge  of  the  sufBciency  of  the  deed,  (3  Th.  Co.  Lit.  370 ; 
Layfield's  Case,  10  Co.  92  a,  b.)  Bat  Mr.  Stephen  insists 
with  great  show  of  reason,  that  it  is  another  relic  of  the 
original  rule  of  pleading,  that  every  affirmative  allegation 
must  be  supported  by  an  ofEer  of  some  mode  of  proof .  (St. 
PI.  439-'40  ;  Id.  Appendix,  p.  cv.  n  (80). )  The  examples 
cited  by  Mr.  Stephen  in  his  Appendix,  p.  cv,  n  (80),  are 
in  themselves  very  curious  and  interesting,  and  leave  little 
room  to  discredit  his  conclusion. 
4®.  The  Actual  Value  of  the  Rule,  and  the  present  Doctrine 
touching  Profert  in  Virginia. 

The  actual  value  of  the  rule  consists  in  enabling  the  ad- 
versary to  obtain  inspection  (by  demanding  oyer,)  of  the 
instrument.  And  where  the  instrument  is  such  that  no 
profert  need  be  made,  the  opposite  party  has  no  means  of 
obtaining  an  inspection  of  it  but  by  application  to  the 
court,  which  will  generally  make  an  order  for  the  purpose 
as  a  matter  of  course.  But  so  merely  formal  has  profert 
long  been  regarded,  that  for  many  generations  the  omission 
of  it  can  only  be  taken  advantage  of  by  special  demurrer ; 
and  in  Virginia,  it  is  provided  by  statute,  that  "It  shall 
not  be  necessary,  in  any  action,  to  make  profert  of  any 
deed,  letters  testamentary,  or  commission  of  administra- 
tion ;  but  a  defendant  may  have  oyer  in  like  manner  as  if 
profert  were  made."  (V.  C.  1873,  c.  167,  §  9  ;  St.  PI. 
440  ;  1  Chit.  PL  399 ;  €om.  Dig.  (O.  17).) 
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3*-  EULE  IX.  All  Pleadings  Must  be  Peopeelt  Entitled. 
That  all  pleadings  must  be  properly  entitled,  namely,  of 
the  court  and  term  at  common  law;  of  the  court  and  day 
under  the  rules  of  Hilary  Term,  1834 ;  and  in  Virginia,  of 
the  court  and  rules  when  filed ;  is  an  ancient  principle  of 
pleading,  of  which  some  account  was  given  Ante,  p.  568, 
and  which  has  been  amply  illustrated  in  many  examples  in 
the  foregoing  pages;  and  to  that  exposition  reference  must 
now  be  had.  It  need  only  be  added  here,  that  the  title  of 
the  court  must  be  stated,  as  it  is  by  law  appointed  to  be,  and. 
that  the  title  of  the  circuit  court  is  "  Circuit  court  for  the 

county  (or  corporation)  of ;"  and    of  a  corporation 

court  generally :  "  Corporation  court  for  the  city  of ." 

(Ta.  Const.  1869,  Art.  VI,  §  12,  14 ;  V.  C.  1873,  c.  154,  § 
34;  Id.  c.  155,  §1,  2.) 

4*.  EULE  X.     All  Pleadings  ought  to  be  Teue. 

While  this  rule  is  recognized,  it  must  be  observed,  that 
in  general,  no  way  is  provided  to  enforce  it,  because  regu- 
larly there  is  no  proper  mode  of  proving  the  falsehood  of 
an  allegation  till  issue  has  been  taken,  and  trial  had  upon 
it.  And  persons  not  unfrequently  take  advantage  of  this 
difficulty  to  put  in  sham  pleas,  which  the  pleader  knows  to 
be  false,  for  the  mere  purpose  of  delay.  (St.  PL  442 ; 
Evans'  PI.  96.) 

In  Virginia,  such  sham  pleading  is  practically  confined 
to  actions  of  debt,  assumpsit,  and  covenant,  for  demands  in 
the  nature  oi  debts.  In  most  other  actions,  where  a  number 
of  witnesses  are  usually  to  be  examined,  the  plaintiff  is  sel- 
dom ready  to  try  the  cause  at  the  first  term,  so  that  a  con- 
tinuance is  so  much  a  matter  of  course  as  to  make  a  sham 
plea  on  the  part  of  the  defendant  superfluous.  The  recent 
wholesome  legislation  upon  the  subject  has  indeed  so  cur- 
tailed, if  it  has  not  annihilated,  the  benefits  arising  from 
such  pleas,  that  they  may  be  expected  to  go  in  practice  out 
of  use.  See  Ante,  p.  600 ;  Acts,  1874-'5'^  p.  48,  c.  65 ;  and 
V.  C.  1873,  c.  167,  §  28. 

The  courts  have  often  censured  the  practice  of  sham 
pleading,  and  have  power  to  punish  it.  And  in  some  cases, 
where  the  plea  contained  very  improbable  matter,  and  the 
frame  of  it  was  subtle  and  intricate,  so  as  to  suggest  the  in- 
ference, that  it  was  pleaded  merely  for  purposes  of  delay,  the 
court  has  on  motion,  supported  by  afiidavit  of  the  falsehood 
of  tlie  plea,  allowed  judgment  to  be  taken  by  the  plaintiff, 
as  by  default,  and  made  the  defendant  or  his  attorney  pay 
the  costs.  The  following  are  some  of  the  cases  where  this 
course  was  followed  :  Pierce  v.  Blake,  2  Salk.  515  ;  Blew- 
itt  V.  Marsden,  10  East.  237  ;  Thomas  v.  Vandermoolen,  2 
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B.  &  Aid.  (4*  E.  C.  L.)  197 ;  Shadwell  v.  Berthond,  5  B. 
&  Aid.  (7  E.  C.  L.)  750 ;  Jones  v.  Studd,  4  Bingh.  (15  E. 

C.  L.)  663;  Vere  v.  Garden,  5  Bingh.  (15  E.  C.  L.)  413; 
Smith V.  Hardy,  8  Bingh.  (21 E.  C.  L.)435.  In  Merrington  v. 
Becket,  2  B.  &  Cr.  {9  E,  C.  L.)  81 ;  and  Smith  v.  Back- 
well,  4  Bingh.  (15  E.  C.  L.)  512,  the  court,  whilst  express- 
ing a  strong  disapproval  of  sham  pleas,  declined  to  strike 
out  the  plea,  and  to  allow  judgment  to  go  as  by  default. 

It  will  be  remembered,  however,  that  in  Virginia  there 
are  certain  pleas  and  defences  which  cannot  be  received 
until  they  are  sworn  to,  and  thus,  in  those  cases,  sham  pleas 
are  practically  avoided.  These  pleas  and  defences  are  the 
following : 

(1),  Dilatory  pleas  of  all  kinds,  although  in  the  statute 
loosely  designated  an  pleas  in  abatement. 

See  V.  0.  1873,  c.  167,  §  38  ;  Ante,  p.  625. 

(2),  Plea  of  non  est  factum. 

See  V.  C.  1873,  c.  167,  §  38;  Ante,  p.  625,  640-'41. 

(3),  Plea  of  special  set-off. 

See  V.  C.  1873,  c.  168,  §  5 ;  Ante,  p.  626,  662,  667. 

(4),  Proof  of  hand-writing. 

Where  a  declaration  or  other  pleading  alleges  that  any 
person  made,  endorsed,  assigned,  or  accepted  any  writing, 
no  proof  of  the  hand-writing  of  such  person  shall  be  re- 
quired, unless  the  fact  be  denied  by  an  affidavit,  filed  with 
the  plea  or  other  pleading  which  puts  it  in  issue.  (Y.  Cf 
1873,  c.  167,  §  39 ;  Ante,  p.  625 ;  Kelly  v.  Paul,  3  Grat.  191 ' 
Shepherd  v.  Fry,  3  Grat.  .442 ;  Phaup  v.  Stratton,  9  Graf 
615  ;  Archer  v.  Ward,  9  Grat.  522.) 

(5),  Yvooi  oi partnership  or  incorporation. 

Where  the  plaintiffs  or  defendants  sue,  or  are  sued,  as 
partners,  and  their  names  are  set  forth  in  the  declaration ; 
or  where  plaintiffs  or  defendants  sue,  or  are  sued,  as  a  cor- 
poration;  it  shall  not  be  necessary  to  prove  the  fact  of  the 
partnership,  or  incorporation,  unless,  with  the  pleading 
which  puts  the  matter  in  issue,  there  be  an  affidavit  denying 
sxich  partnership  or  incorporation.  (V.  C.  1873,  c.  167,  § 
40 ;  Ante,  p.  625 ;  Shepherd  v.  Fry,  3  Grat.  442.) 

It  may  be  observed  finally,  in  respect  to  this  rule,  that 
some  exceptions  exist  to  it  in  the  case  of  certain  allowed 
fictions,  which  have  been  devised  in  order  to  facilitate  the  ad- 
ministration of  justice.  Thus,  the  declaration  in  an  action 
of  trover  alleges,  without  regard  to  the  fact,  that  the  defen- 
dant/bwwc^  the  goods  which  he  is  charged  with  having  con- 
verted to  liis  own  use,  and  for  the  value  of  which  the  suit  is 
brought.  So  in  express  color,  a  feigned  title  is  imputed  to 
the  plaintiff,  in  order  to  enable  the  defendant  to  show  forth 
his  title  at  large  upon  the  record.     And  formerly,  in  the 
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actiorf  of  ejectment,  a  series  of  fictions  were  resorted  to  for 
the  purpose  of  saving  trouble,  and  yet  of  fitting  that  action 
to  be  maintained  to  v&co^qy  freehold  estates.  In  this  latter 
case,  these  fictions  have  been  abolished  in  Virginia  by  sta- 
tute ;  but  in  the  other  two,  and  in  a  number  of  cases  besides, 
fictions  are  still  employed. 


CHAPTEE  III. 

The  Conclusion  of  the  Discussion  of  Pleading. 

J*.  The  Conclusion  of  the  Discussion  of  Pleading. 

The  conclusion  of  this  dissertation  upon  the  conduct  and  rules 
of  actions  at  common  law  will  lead  us  to  advert  to  (1),  The 
characteristic  peculiarity  of  common  law  pleading,  and  the  causes 
thereof;  (2),  The  methods  of  juridical  altercation  in  other  sys- 
tems of  law ;  (3),  The  advantages  of  the  common  law  method 
of  altercation ;  (4),  Objections  to  the  common  law  method  of 
pleading,  and  the  modes  adopted  to  obviate  the  same ; 
W.  C. 

Section  i. 
Of  the  Characteristic  Peculiarity  of  Common  Law  Pleading. 
1*.  The  Characteristic   Peculiarity  of   Common  Law  Pleading, 
and  the  Causes  thereof. 

Let  us  recall,  (1),  The  characteristic  peculiarity  of  common 
law  pleading  ;  and  (2),  The  causes  of  that  peculiaritv ; 
W.  C. 
1°.  The  Characteristic  Peculiarity  of  the  Common  Law  System 
of  Pleading. 

This  and  the  following  topics  have  been  so  repeatedly  un- 
der consideration  in  the  <;ourse  of  this  protracted  discussion, 
that  nothing  more  will  be  now  attempted  than  to  present 
analytically  the  outline  of  the  subject,  with  such  enlargement 
only  as  will  make  the  heads  intelligible,  and  will  recall  to  the 
student's  memory  the  exposition  which,  in  various  passages, 
has  heretofore  been  made  of  them. 

Tlie  characteristic  peculiarity  of  the  common  law  system 
of  pleading,  it  will  be  remembered,  is  that  it  aims  to  produce 
an  issue,  and  an  issue  with  certain  marked  traits  of  singleness, 
materiality  and  certainty,  free  from  obscurity  and  confusion, 
and  without  unreasonable  prolixity  or  delay;  and  that  in  the 
first  of  those  particulars,  namely,  in  seeking,  by  the  effect  of 
the  altercation  itself,  without  any  retrospective  analysis,  to 
expel  all  irrelevant  matter,  and  by  alternate  allegations  con- 
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tinually  to  narrow  the  subject  of  controversy,  until  one  or  a 
lew  definite  points  are  developed,  on  which,  by  mutual  con- 
sent, the  result  of  the  dispute  is  to  turn,  which  is  denomi- 
nated the  issue,  or  the  issues,  it  stands  in  prominent  contrast 
with  all  other  systems  of  forensic  statement.  {Ante,  p.  887 
&  seq;  St.  PI.  444  &  seq,) 
2°.  The  Causes  of  the  Marked  Peculiarity  of  Common  Law 
Pleading. 

The  marked  peculiarity  of  common  law  pleading  is  by  Mr. 
Stephen  referred  with  great  probability,  to  the  three  causes 
following : 
W.  C. 
1'*.  The  Aid  this  System  Afforded  to  the  Pleader's  Memory. 
The  practice  of  oral  pleading  which  prevailed  in  the  Eng- 
lish courts  would  have  made  the  Roman  or  Scottish  system 
intolerably  burdensome   to  the  memory,  by  obliging  each 
party  to  retain  the  whole  tenor  of  his  adversary's  statement 
in  mind,  however  complicated  with  a  multiplicity  of  aver- 
ments, whilst  the  system  in  question  required  that  he  should 
remember  only  the  single  averment,  or  a  small  number  of 
definite  averments  last  made  by  his  opponent,  to  each  of 
which  he  was  allowed  to  make  but  one  reply.     {Ante,  p. 
888  ;  St.  PI.  43#t)  H  ? 
2^.  The  different  Methods  of  Trial  at  Common  Law  for  dif- 
ferent Questions. 

Questions  of  law  were,  at  common  law,  decided  hy  the 
court,  and  questions  of  fact  usually  iy  a  jury,  but  some- 
times also,  according  to  their  nature,  in  other  modes.  It 
was,  therefore,  indispensable  that  the  system  of  altercation 
should  be  such  as  would  discriminate  the  precise  point  to  be 
determined  in  order  to  know  to  which  of  the  arbitraments 
provided  by  the  law  it  should  be  referred  for  decision.  By 
the  Roman  law,  all  questions  of  every  description  were  sub- 
mitted to  the  court,  and  consequently  this  necessity  did  not 
exist.  {Ante,  p.  888  ;  St.  PL  127-'8,  445  &  seq.) ' 
3*.  The  Greneral  Prevalence  of  Jury-trial,  in  common  law 
causes,  as  to  Questions  of  Fact. 

The  jurors  being  originally  recognitors  (that  is,  witnesses) 
rather  than  triers  of  the  questions  of  fact  submitted  for  de- 
cision, it  was  necessary  to  employ  the  specific  and  definite 
mode  of  averment  which  the  rules  of  common  law  pleading 
■enjoin,  in  order  to  attach  to  each  fact  alleged  a  place  and  a 
time  for  its  occurrence,  so  that  the  sheriff,  in  executing  the 
writ  of  venire  facias,  raiglit  have  the  means  of  summoning 
such  persons  as  should  be  prepared  to  recognize  of  the  truth 
■of  the  matter.  And  in  modern  times,  although  the  jurors 
no  longer  depend  upon  their  personal  cognizance  to  arrive 
Sit  the  determination  of  the  issue,  but  decide  upon  the  evi- 
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dence  adduced  before  them,  it  is  yet  essential  that  a  similar 
precision  of  statement  should  prevail,  with  a  view  to  apprize 
the  litigants  of  the  exact  question  to  be  tried,  so  that  they 
may  be  guided  in  preparing  their  proofs.  Nor  is  it  less  es- 
sential for  the  sake  of  the  jurors  than  of  the  parties ;  for 
however  intelligent  jurors  may  be,  they  are  not  fitted  to  try 
ill-defined  issues,  susceptible  of  ramifications  without  num- 
ber, and  of  a  comprehensiveness  practically  without  limit. 
All  things  considered,  jury-trial  is  probably  the  best  that  the 
wit  of  man  has  devised  to  try  single  and  specific  questions 
of  fact,  and  to  assess  damages^for  wrongs,  &c.;  but  it  for- 
feits its  best  claim  to  respect  when  the  issue  or  issues  it  is 
employed  to  determine  are  not  cleal-ly  ascertained,  or  are 
too  numerous,  or  too  comprehensive.  (St.  PI.  133  &  seqj 
Ante,  p.  553.) 

Skction  ii. 

Of  the  Methods  of  Juridical  Altercation  in  other  Systems  of  Law. 

2*.  The  Methods  of  Juridical  Altercation  in  other  Systems  of 
Law. 

The  methods  of  juridical  altercation,  besides  that  of  the 
common  law^,  employed  for  the  purpose  of  developing  the 
merits  of  causes  with  a  view  to  their  decision,  are  the  two  fol- 
lowing, of  which  the  second  is  merely  a  modification  of  the 
first,  namely,  (1),  The  method  employed  in  the  Koman  law  j 
and  (2),  The  method  employed  in  the  Scottish  law ; 
W.  C.  ■  . 

1°.  The  Method  of  Juridical  Altercation  employed  in  the  Roman 
Law. 

The  Roman  law  seeks  to  make  no  public  adjustment  what- 
ever of  the  precise  question  for  decision.  For  as  by  that  law 
all  matters,  whether  of  law  or  fact,  are  decided  by  the  judge, 
and  by  him  alone,  upon  proofs  adduced  by  the  parties  on  either 
side,  one  of  the  necessities  upon  which  that  practice  has  been 
shown  to  be  founded  in  the  common  law,  does  not  arise. 
Hence  the  mutual  allegations  are  allowed  to  be  made  at  large, 
as  it  may  be  called ;  that  is,  witli  no  view  to  the  exposition^ 
by  force  of  the  pleading  itself,  of  the  particular  question  in 
the  cause.  The  litigants,  indeed,  before  they  proceed  to 
pi-oof,  must  explore  the  precise  point  or  points  of  the  contro- 
versy, in  order  to  ascertain  whether  any  proof  be  required,, 
and  to  guide  them  to  the  points  to  which  their  proof  is  to  be 
directed.  And  upon  the  hearing  of  the  cause  the  judge  also- 
must  of  course  ascertain  for  his  own  information  the  exact 
matter  to  be  decided,  and  consider  in  what  manner  it  is  met 
by  the  evidence.  But  in  these  proceedings,  neither  the  court 
nor  the  parties  have  any  public  exposition  of  the  point  in 
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controversy  to  guide  them,  and  they  judge  of  it,  each  accord- 
ing to  his  individual  discretion  and  acumen,  upon  a  retro- 
spective examination  of  the  pleadings.  (St.  PI.  447;  Anie, 
p.  552.) 

Nor  does  the  practice  of  the  courts  of  equity,  which  for  the 
most  part  conforms  to  the  iloman  law,  constitute  an  excep- 
tion to  the  general  statement  just  made.  For,  though  the 
replication,  as  it  is  called,  propounded  to  the  defendant's  an- 
swer, offers  a  formal  and  general  contradiction  thereto, — a 
contradiction  which  imitates  in  some  measure  the  form  of  an 
issue  in  the  common  law,  and  borrows  its  name,  yet  in  sub- 
stantive effect  the  two  results  are  quite  different ;  for  the 
contradiction  to  which  the  name  of  an  issue  is  thus  given 
in  the  equity  pleading  is  of  the  most  general  and  indefinite 
kind,  and  developes  no  particular  question  as  the  subject  for 
decision  in  the  cause.  (St.  PI.  447,  n  (d).) 
2°.  The  Method  of  Juridical  Altercation  employed  in  the  Scottish 
Law. 

The  method  of  juridical  altercation  employed  in  the  Roman 
law  is  well  nigh  universal  in  all  judicatures  wherein,  as  in 
that  system,  all  questions,  whether  of  fact  or  law,  are  decided 
by  the  judge  But  in  the  Scottish  judicature,  another  at  pre- 
sent prevails,  which  is  a  modilication  of  the  method  of  the 
Poman  law,  made  necessary  by  the  engrafting  upon  the 
juridical  system  of  Scotland  of  the  trial  by  jury  in  civil  causes. 
That  change  in  the  mode  of  trial  led  of  course  to  the  public 
adjustment  and  settlement  between  the  parties  of  the  particu- 
lar question  or  questions  on  which  the  decision  of  the  jury  is 
to  be  taken.  But  instead  of  eliciting  such  question  (called 
by  analogy  to  the  common  law,  the  issue,)  by  the  mere  effect 
and  operation  of  the  pleading  itself,  according  to  the  practice 
of  the  common  law,  the  issue  is  adjusted  and  settled  retrospec- 
tively from  the  allegations,  by  an  act  of  the  court ;  and  these 
allegations  have  consequently  continued  to  be  made  at  large, 
as  in  the  Poman  law,  although  the  court  requires  the  parties 
to  supply  condensed  abstracts  of  such  statements,  denominated 
condescendences  and  answers,  from  which  the  issue  to  be  tried 
is  adjusted.     (St.  PI.  448,  &  n  (e).) 

Section  iii. 

Of  the  Advantages  of  the  Common  Law  Method  of  Pleading. 

^.  The  Advantages  of  the  Common  Law  Method  of  Pleading. 
The  advantages  of  the  common  law  method  of  pleading 
may  be  referred  to  the  heads  following  :  (1),  The  undisputed 
or  immaterial  matter  is  cleared  away  by  the  effect  of  the 
pleading  itself;  (2),  The  precise  points  admitted  and  denied 
respectively  are   ascertained   with   certainty ;    and  (3),    The 
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parties  are  made  acquainted  in  advance  of  the  trial  with  the 

precise  points  to  be  tried  ; 

W.  C. 
1".  The  Undisputed  or  Immaterial  Matter  is  cleared  away  5y 
the  Effect  of  the  Pleading  itself. 

Every  controversy  involves  more  or  less  of  undisputed  and 
immaterial  matter,  and  all  this  is  by  the  common  law  system 
of  pleading  cleared  away  hf  the  effect  of  the  pleading  itself; 
and  therefore,  when  the  allegations  are  finished,  the  essential 
matter  for  decision  necessarily  appears.     (St.  PL  449.) 

Under  the  rival  plans  of  proceeding,  by  which  the  state- 
ments are  allowed  to  be  made  ai  large,  it  becomes  requisite, 
when  the  pleading  is  over,  to  analyze  the  whole  mass  of  al- 
legations, and  to  effect,  for  the  first  time,  the  separation  of 
the' undisputed  and  immaterial  matter,  in  order  to  arrive  at 
the  essential  question.  This  operation  will  be  attended  with 
more  or  less  difficulty,  according  to  the  degree  of  vagueness 
or  prolixity  in  whieJi  the  pleaders  have  been  allowed  to  in- 
dulge ;  but  where  the  allegations  have  not  been  conducted 
upon  the  principle  of  coming  to  issue,  or  in  other  words,  have 
been  made  at  large,  it  follows  from  that  very  quality,  that 
their  closeness  and  precision  can  never  have  been  such  as  to 
preclude  the  exercise  of  any  discretion  in  extracting  from 
them  the  true  question  in  controversy ;  for  this  would  amount 
to  the  production  of  an  issue.  Hence,  it  will  always  be  in 
some  measure  doubtful,  or  a  point  for  consideration,  to  what 
extent,  and  in  what  exact  sense,  the  allegations  on  one  side 
are  disputed  on  the  other,  and  also  to  wliat  extent  the  law 
relied  upon  by  one  of  the  parties  is  controverted  by  liis  ad- 
versary. And  this  difficulty,  while  thus  inherent  in  the  mode 
of  proceeding,  will  be  often  aggravated,  and  present  itself  in 
a  more  serious  form,  from  the  natural  tendency  of  judicial 
statements,  when  made  at  large,  to  the  faults  of  vagueness 
and  prolixity.  For  where  the  pleaders  state  their  cases  in 
order  to  present  tlie  materials  from  which  the  mind  of  the 
judge  is  afterwards  to  inform  itself  of  the  point  in  contro- 
versy, they  will  of  course  be  led  to  indulge  in  such  amplifi- 
cation on  either  side,  as  may  put  the  case  of  the  particular 
party  in  the  fullest  and  most  advantageous  light,  and  to  pro- 
pound the  facts  in  such  form  as  may  be  thought  most  impres- 
sive or  convenient,  though  at  the  expense  of  clearness  or 
precision.  On  the  other  hand,  it  is  evident  that,  upon  the 
common  law  method,  the  pleaders  having  no  object  but  to 
produce  the  issue,  are  in  general  without  inducenlent,  either 
to  an  uncertain,  or  a  too  copious  manner  of  statement ;  and 
on  the  contrary,  have  a  mutual  interest  to  effect  the  result 
at  which  they  aim  in  the  shortest  and  most  direct  manner 
(St.  PI.  44:9-'50.) 
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2°.  The  precise  Points  admitted  and  denied  respectively,  are 
ascertained  vnth  certainty. 

The  difficulty  that  must  always  be  found  under  the  method 
of  pleading  at  large,  in  ascertaining  the  precise  extent  of  the 
mutual  admissions  of  fact  or  law,  is  attended  with  this  obvious 
inconvenience  :  that  a  party  may  be  led  to  proceed  to  proof  . 
or  trial  upon  matters  not  disputed,  or  not  considered  as 
material  to  be  disputed,  on  the  other  side;  or  to  omit  the 
proof  or  trial  of  matters  which  are  meant  to  be  disputed,  and 
which  are  in  fact  essential  to  the  final  determination  of  the 
cause.  The  judge  may  consequently  find,  upon  examination 
of  the  whole  process,  and  hearing  the  farther  allegations  and 
arguments  of  the  parties,  that  the  investigation  of  fact  has 
either  been  redundant,  and  therefore  attended  with  useless 
expense  and  delay ;  or  defective,  so  as  not  to  present  him  with 
the  materials  on  which  he  can  properly  adjudicate.  (St.  PI. 
4:50-'51.) 

On  the  other  hand>,  these  evils  are  almost  unknown  to  the 
common  law  system  of  judicature.  The  mode  of  pleading 
which  it  adopts  ascertains  with  certainty  \h.e  precise  point  or 
points  admitted  and  denied  respectively,  and  excludes  all  such 
embarrassments  as  are  liable  to  attend  the  rival  plans  of  pro- 
cedure.     (St.  PI.  451.) 

And  in  this  connexion  it  may  be  observed,  that  the  system 
of  pleading  adopted  by  the  common  law  merits  praise  in 
consequence  of  the  pains  it  takes,  by  numerous  and  exacting 
rules,  to  prevent  obscurity  or  confusion,  and  prolixity  or 
delay,  {Ante,  p.  1011  &  seq,  1038  &  seq.)  These  objects  are 
indeed  not  peculiar  to  the  common  law  system,  for  the  avoid- 
ance of  such  faults  is,  of  course,  in  some  measure,  the  aim  of 
every  enlightened  plan  of  judicature;  but  in  general,  there 
is  either  a  want  of  regulation  to  enforce  the  object,  or  the  re- 
gulation is  ineffectual. 

Accordingly,  the  common  law  mode  of  pleading  has  ever 
been  proverbial  for  the  success  with  which  it  has  avoided  ob- 
scurity or  confusion;  and  although  much  less  felicitous  in 
guarding  against  prolixity,  yet  in  modern-  times,  under  the 
influence  of  enlightened  judges,  and  with  tlie  aid  of  some 
prudent  legislation,  the  principle  of  avoiding  unnecessary  al- 
legation has  whoUj'  removed  the  ancient  and  notorious  re- 
proach of  undue  amplification.  {Ante,  p.  1045  &-seq,  Y.  C. 
1873,  c.  167,  §  8  to  12,  14,  18  &  seq.) 
3".  The  Parties  are  made  acquainted,  in  Advance  of  the  Trial, 
with  the  precise  Points  to  be  tried. 

The  parties,  having  been  made  acquainted  by  the  pleadings, 
and  the  definite  and  precise  issues  made  up  thereon,  with  the 
point  or  points  to  which  the  trial  must  relate,  and  on  which 
its  result  must  depend,  will  be  plainly  enabled  thereby  to 
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come  prepared  with  their  proofs  and  reasonings  to  meet  the 
case  as  it  will  be  presented. 

The  contrast  which  the  common  law  system  of  pleading 
presents  in  this  particular,  to  the  other  systems  has  already 
been  made  apparent,  under  the  heads  immediately  preceding. 
(St.  PI.  4:50-'51 ;  Supra,  1"  and  2«.) 

Section  iv. 

Of  the  Ohjections  to  the  Common  Law  Method  of  Pleading,  and 
the  Modes  of  Obviating  the  Sams. 

^.  Objections  to  the  Common  Law  Method  of  Pleading,  and  the 
Modes  of  Obviating  the  Same. 

Whilst  the  system  of  pleading  practised  at  common  law  is 
in  general  distinguished  for  the  excellence  of  its  structure,  it 
cannot  be  denied  that,  in  some  particulars,  it  is  justly  liable  to 
animadversion.     The  student  has  had  an  opportunity  to  dis- 
cover in  the  foregoing  pages  how  much  has  been  done  by  the 
good  sense  of  judges,  and  the  wise  intervention  of  the  legisla- 
ture, from  time  to  time,  to  obviate  these  objections.     But  it 
wiU  be  well  now  to  close  this  part  of  the  present  disquisition 
by  a  statement  of  the  objections,  and  a  view  of  the  extent  to 
which  they  have  been  removed,  examining,  (1),  The  objections 
to  the  common  law  method  of  pleading  as  stated  by  Mr. 
Stephen,  and  the  modes  of  obviating  the  same ;  and  (2),  The 
objections  to  the  system  propounded  by  Mr.  Hugh  Davey 
Evans,  and  his  suggested  remedies  therefor ; 
W.  C. 
1"    Objections  to  the  Common  Law  Method  of  Pleading  as 
stated  by  Mr.  Stephen,  and  the  Modes  of  Obviating  the  Same. 
Let  us  attend  under  this  head  to,  (1),  The  objections  as 
stated  by  Mr.  Stephen,  and  the  present  state  of  the  law 
thereupon ;  and  (2;,  The  devices  adopted  by  the  courts  to  re- 
move or  palliate  the  objections ; 
W.  C. 
1*.  The  Objections  to  the  Common  Law  Method  of  Pleading 
as  stated  by  Mr.  Stephen,  and  the  present  State  of  the  Law 
thereupon. 

Mr.  Stephen  sums  up  the  objections  to  this  famous  system 
under  the  heads  following:  (1),  Its  occasional  tendency  to 
decide  causes  upon  mere  points  of  form ;  (2),  Its  insisting 
on  an  absolute  singleness  of  issue ;  (3),  The  wide  eifect  al- 
lowed to  the  general  issues,  especially  those  of  nil  debet,  and 
nan  assumpsit ;  and  (4),  Its  excessive  subtlety  and  needless 
precision ; 
W.  C. 
1".  The  Tendency  of  the  System  occasionally  to  Decide  Causes 
vpon  m.ere  Points  of  Form. 
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The  specifications  under  this  head  relate  to  the  allow- 
ance of,  (1),  A  demurrer,  which  may  finally  determine  the 
fate  of  the  cause,  for  a  statement  insufficient  merely  in 
form ;  and  (2),  Certain  pleas  of  a  dilatory  character,  as  for 
misnomer,  &c. 

w.  c. 

1'.  The  Allowance  of  a  Demurrer,  which  may  finally  deter- 
mine the  Fate  of  the  Cause,  for  a  statement  insufficient 
Tnerely  in  Form. 

In  general,  whenever  a  demurrer  occurs  in  respect  of 
insufficiency  in  the  manner  of  statement,  and  not  for  in- 
sufficiency in  substance,  the  issue  joined  involves  a  ques- 
tion of  form  only ;  yet  as  the  issue,  whatever  its  nature, 
is  held  by  the  common  law  to  be,  in  general,  decisive  of 
the  fate  of  the  cause,  the  action  in  such  a  case  may  be 
decided  upon  a  point  of  form,  and  not  upon  the  merits  of 
the  case ;  a  result  that  seems  inconsistent  with  substan- 
tial justice,  although  when  it  occurs,  it  arisen  from  a  very 
censurable  lack  of  both  skill  and  care  on  the  part  of  the 
pleader. 

Thus,  if  the  plaintiff,  in  an  action  of  trespass,  should 
happen  to  omit  in  his  declaration  to  state  the  day  or  place 
at  which  the  trespass  was  committed,  and  the  defendant 
should  demur  specially  for  this  omission,  and  the  issue 
joined  on  that  demurrer  should  be  decided  (as  at  common 
law  it  must  be),  in  favor  of  the  defendant,  by  the  regular 
consequence  judgment  would  be  also  given  for  the  defen- 
dant, and  the  plaintiffs  action  would  be  defeated  by  the 
omission  of  a  few  words  in  his  declaration ;  and  of  words 
too  which  he  is  not  required  to  prove,  and  which  his 
adversary  cannot  controvert.  {Ante,  p.  574:-'75.)  To 
be  sure,  such  an  error  can  be  the  result  only  of  gross  igno- 
rance or  neglect ;  and  to  be  sure  also,  it  may,  by  the 
modern  practice,  be  amended  by  the  leave  of  the  court  as 
soon  as  it  is  discovered  before  the  judgment  upon  the  de- 
murrer is  consummated.  {Ante,  p.  893.)  But  notwith- 
standing these  considerations,  the  understanding  and  con- 
science are  alike  shocked  at  the  needlessness  of  the  re- 
quirement, as  the  law  has  been  for  several  centuries,  and 
at  the  possible  consequences  of  its  violation,  and  yet  the 
requirement  continued  in  full  force  in  Yirginia  until  1st 
July,  1850. 

Our  legislation,  however,  has  now  wisely  discarded  the 
necessity  for  such  averments,  by  declaring  that  "All  alle- 
gations which  are  not  traversable,  and  which  the  party 
could  not  be  required  to  prove,  may  be  omitted,  unless 
when  they  are  required  for  the  right  understanding  of 
allegations  that  are  material ;"  and  that  "  No  action  shall 
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abate  for  want  of  form,  where  the  declaration  sets  forth 
sufficient  matter  of  substance  for  the  court  to  proceed 
upon  the  merits  of  the  cause."  (V.  C  1873,  c.  167,  § 
10,  11.)  And  much  less  wisely,  as  it  appears  to  the 
writer,  it  has  gone  very  far  indeed  in  a  direction  quite 
opposite  to  the  fault  of  the  common  law  system,  by  disal- 
lowing under  all  circumstances  (except  as  to  dilatory 
pleas),  abjections  of  form  which  do  not  prevent  the  court 
from  giving  judgment  according  to  law  and  the  very  right 
of  the  cause.  The  language  of  the  statute  is,  "  On  a  de- 
murrer, (unless  it  be  to  a  plea  in  abatement),  the  court 
shall  not  regard  any  defect  or  imperfection  in  the  decla- 
ration or  pleadings,  whether  it  has  been  heretofore  deemed 
mispleading  or  insufiBcient  pleading  or  not,  unless  there 
he  omitted  soxa.&i\ivag  so  essential  to  the  action  or  defence, 
that  judgment,  according  to  law  and  the  very  right  of  the 
cause,  cannot  be  given.  No  demurrer  shall  be  sustained, 
because  of  the  omission  in  any  pleading  of  the  words, 
'  this  he  is  ready  to  verify,'  or  '  this  he  is  ready  to  verify 
by  the  record,'  or  '  as  appears  by  the  record  ;'  but  the  op- 
posite party  may  be  excused,"  (surely  not  without  a  re- 
markable inconsistency!)  "from  replying,  demurring,  or 
otherwise  answering  to  any  pleading  which  ought  to  have, 
but  lias  not,  such  words  therein  until  they  he  inserted^ 
(V.  C.  1873,  c.  167,  §  32;  Smith  v.  Lloyd,  16  Grat.  313; 
Carroll  Co.  v.  Collier,  22  Grat-  308.) 

We  have  seen  that  the  great  objection  to  this  legisla- 
tion is  that  it  deprives  the  courts  of  the  control  which 
they  ought  to  have  over  the  forms  of  pleading,  tending 
to  make  the  forms  vague  and  uncertain,  obscure  and  pro- 
lix, according  to  the  varying  capacity  and  discernment  of 
the  pleaders  severally,  to  the  great  inconvenience  of  op- 
posing counsel,  the  annoyance  of  the  courts,  and  to  the 
hindrance  and  delay  of  justice.  {Ante,  p.  620-'21,  891-'2, 
564-'5.) 

It  is  not  denied  that  the  common  law,  in  the  particular 
in  question,  called  for  some  reform ;  but  it  is  submitted 
whether  it  would  not  have  been  more  judicious  to  adopt 
the  suggestion  of  Mr.  Evans,  in  his  essay  on  pleading, 
and  allowing  the  doctrine  of  special  demurrer,  as  it  was 
under  the  statutes  of  27  Eliz.  c.  5,  and  of  4  Anne,  c.  16, 
and  under  our  statutes  prior  to  1850,  (see  Ante,  p. 
619-'20),  to  require  that  the  judgment  for  the  demurrant, 
on  special  demurrer,  should  always  be  ^^ respondeat  ouster," 
that  the  party  answer  over,  or  again.  (Evans'  PI.  ISO.) 
2'.  The  Allowance  of  certain  Pleas  of  a  merely  Dilatory 
Character,  such  as  for  the  Want  of  Jurisdiction  in  the 
Court,  or  for  Misnomer,  &c. 
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At  common  law,  if  defendant  should  plead  to  the  juris- 
diction of  the  court,  or  in  abatement,  as  for  example,  that 
either  his  name  or  the  plaintiff's  is  stated  erroneously  in 
the  writ  or  declaration,  and  the  plaintiff  should  choose  to 
take  issue  in  fact  upon  the  plea,  and  go  to  trial,  the  ver- 
dict, if  given  for  the  plaintiff,  entitles  him  to  judgment 
quod  recuperet,  and  he  consequently  recovers  his  demand. 
The  case  is  otherwise,  however,  if  the  plaintiff  succeeds 
on  an  issue  in  law  on  a  dilatory  plea,  for  there  the  judg- 
ment is  respondeat  ouster  only.'  {Ante,  p.  777,  778,  779.) 
On  the  other  hand,  if  the  verdict  be  given  for  the  defen- 
dant, in  case  of  a  plea  to  the  jurisdiction,  it  is  followed  by 
a  judgment  that  the  court  will  not  take  further  cognisance 
of  the  action ;  and  in  case  of  a  plea  in  abatement,  that  the 
writ  [or  declaration)  he  quashed ;  and  thus  the  action  in 
the  last  case,  and  in  the  other,  the  action  and  the  demand 
itself  are  disposed  of  upon  a  mere  >  question  as  to  the 
jurisdiction  of  the  court,  or  the  name  of  one  or  other  of 
the  parties. 

It  is  undeniably  proper  that  the  defendant  should  be 
allowed  to  urge  any  objection  that  he  may  conceive  to 
exist  to  the  jurisdiction  of  the  court,  provided  he  does  it 
at  an  early  period  of  the  altercation.  Nor  is  it  less  pro- 
per that  he  should  have  a  right  to  require  that  the  true 
name  of  the  plaintiff,  as  well  as  of  himself,  should  be  set 
forth  in  the  pleadings;  for  if  either  name  were  mistaken, 
the  record  would  not  pj'otect  him  against  another  suit  for 
the  same  cause  of  action.  The  doctrine  touching  the 
plea  to  the  jurisdiction,  and  most  pleas  in  abatement,  re- 
mains substantially  as  at  common  law ;  but  for  the  plea  in 
abatement  for  misnomer,  with  its  awkward  consequences 
as  above  stated,  a  very  happy  and  effectual  substitute  is 
provided  by  statute,  taken  from  3  &  4  Wm.  IV,  c.  42,, 
which  declares  that  "No  plea  in  abatement  for  a  misnom.er 
shall  be  allowed  in  any  action;  but  in  a  case  wherein,  but 
for  this  section,  a  misnomer  would  have  been  pleadable  in 
abatement,  the  declaration  may,  on  the  defendant's  motion,. 
and  on  affidavit  of  the  right  name,  be  amended  by  insert- 
ing the  right  name."  (V.  C.  1873,  c  167,  §  18;  Ante,  p. 
630.)  The  plaintiff  is  not  concerned  in  the  correctness  of 
the  name,  and  has  no  occasion  to  object  to  any  name  that 
the  defendant  may  assign  to  either  party. 
2*;  That  the  Common  Law  Sj'stem  of  Pleading  insists  upon  an 
Absolute  Singleness  of  Issue. 

It  is  stating  the  objection  more  strongly  than  the  truth 
warrants  to  say  that  the  common  law  insists  upon  an  absolute 
singleness  of  issue.  It  does  not  indeed  permit  more  than 
one  answer  to  be  given  to  the  same  matter,  by  the  same 
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party ;  but  as  it  allows  several  causes  of  action  to  be  in- 
cluded (in  diiferent  counts)  in  one  declaration,  so  it  allows, 
if  necessary,  an  answer  to  each  of  them ;  and  as  several  de- 
fendants may  be  joined  in  one  action,  and  each  may  give  a 
separate  answer  to  the  declaration ;  and  as,  in  the  third 
place,  any  party  may  give  one  answer  to  one  part  of  his  ad- 
versary's pleading,  and  another  to  another  part,  it  follows 
that  in  all  these  three  cases  there  may  be,  even  at  common 
law,  a  multiplicity  of  issues. 

But  granting  to  the  objection  all  the  force  which  may  be 
claimed  for  it,  it  has  been  to  a  great  degree  removed  in 
England  by  the  statute  4  &  5  Anne,  c.  16,  and  to  a  still 
greater  degree  in  Virginia  by  our  corresponding  statute,  (V. 
C.  1873,  c.  167,  §  24 ;  Ante,  p.  614),  allowing  "  the  defen- 
dant in  any  action  to  plead  as  many  several  matters,  whether 
of  law  or  fact,  as  lie  shall  think'  necessary."  This  relaxa- 
tion does  not  indeed  avail  the  plaintiff  at  all  in  his  replica- 
tion or  subsequent  pleadings,  nor  the  defendant  at  any  stage 
subsequent  to  the  plea  ;  and  as  it  is  apparent  that  two  or 
more  true  and  real  answers  may  often  present  themselves 
to  the  same  matter  at  any  period  of  the  altercation,  it  may 
seem  in  every  such  case  a  hardship  to  deny  to  the  party  the 
privilege  of  exhibiting  in  his  pleading  his  whole  case  as  it 
actually  exists.  But  in  an  art  so  practical  as  that  with 
which  we  are  now  dealing,  some  regard  must  be  had  to  the 
consequences  of  allowing  an  unlimited  multiplication  of 
issues,  in  respect  to  trying  and  disposing  of  them.  If  such 
multiplication  were  allowed  it  would  probably  be  necessary 
to  abandon  trial  by  jury,  and  also  the  viva  voce  examina- 
tion of  witnesses.  For  with  a  large  number  of  issues  no 
jury  is  competent  to  deal,  nor  would  it  be  in  practice  possible 
to  procure  the  attendance,  at  one  and  the  same  time,  of  the 
great  array  of  witnesses  that  would  often  be  required  where 
the  issues  were  numerous. 

Mr.  Stephens,  however,  in  the  earlier  editions  of  his 
treatise,  intimates  the  opinion,  that  if  the  parties  were  re- 
strained from  raising  issues  inconsistent  with  each  other,  or 
such  as  they  knew  to  be  without  foundation  in  fact,  they 
might  be  permitted,  without  inconvenience,  to  present  as 
many  as  the  circumstances  really  requh-e.  And  he  con- 
ceives that  too  much  latitude  has  been  allowed  in  the  use  of 
repugnant  counts  and  repugnant  pleas,  whereby  the  princi- 
ple of  singleness  has  been  mischievously  trenched  upon, 
without  any  corresponding  advantage  in  the  administration 
of  justice.  (St.  PL  452,  n  (39,  2).)  In  this  sentiment,  Mr. 
Evans  concurs,  insisting  that  the  privilege  of  several  an- 
swers ought  to  be  extended  to  all  stages  of  the  pleadings. 
(Evans'  PL  180,  192  &  seq.) 
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Whether  Mr.  Stephen's  omission  of  this  suggestion  in  the 
later  editions  of  his  work  (those  following  the  introduction 
of  the  reforms  of  1834),  evinces  a  change  of  view  on  this, 
point,  the  writer  cannot  venture  to  affirm ;  but  it  may  well  be 
supposed,  although  what  he  says  of  the  allowance  of  re- 
pugnant counts  and  repugnant  pleas  seems  to  merit  not  a 
little  consideration. 
3®.  Wide  Effect  allowed  in  certain  Actions  to  the  General  Issue 
therein. 

This  objection  to  the  common  law  system  of  pleading 
may  be  most  distinctly  exhibited  by  observing,  (1),  The 
general  issues  which  are  peculiarly  liable  to  animadversion ; 
(2),  The  objections  to  those  issues  ;  and  (3),  The  corrections 
of  them  which  have  been  interposed  by  statute ; 
W.  C. 
1*.  The  general  Issues  which  are  peculiarly  liable  to  Animad- 
version. 

The  general  issues  which,  from  the  wide  effect  allowed 

them,  are  especially  objectionable,  are  the  general  issue 

of  nil  debet,  in  the  action  of  debt  on  simple  contract,  ot 

non  assumpsit,  in  the  action  of  assumpsit,  and  of  not  guilty, 

in  the  action  of  trespass  on  the  case  in  general.     These 

issues,  as  we  have  seen,  embrace  almost  every  ground  of 

defence  to  which  the  defendant  at  the  trial  may  choose  to 

resort,  the  questions  submitted  by  them  being  in  effect 

'      merely  these,  whether  the  defendant  be  indebted  to  the 

plaintiff'  as  alleged  in  the  declaration,  or  whether  he  be 

liable  to  the  plaintiff  as  alleged  in  the  declaration.   {Ante, 

p.  641  &  seq.) 

2'.  The  ol)jections  specifically  to  these  wide  and  vague  Issues. 

The  objections  to  issues  so  vague  and  wide  as  these 

are  extremely   cogent.     They   may  be  summed  up  thus, 

namely,  that  (1),  They  do  not  effect  the  separation  of  the 

fact  and  the  law ;  and  (2),  They  conceal  the  case  to  be 

made  at  the  trial,  and  so  tend  to  occasion  surprise  to  the 

parties  ; 

W.  C. 

1«.  These  wide  and  vague  Issues  do  not  effect  the  Separation 

of  the  Fact  and  the  Law. 

The  parties  cannot  go  to  trial  before  a  jury  upon  a 
mere  question  of  law,  because  a  traverse  of  matter  of 
law  is  not  allowable ;  yet  it  is  in  the  nature  of  many  is- 
sues in  fact,  (and  notably  of  those  under  consideration,) 
to  involve  some  subordinate  legal  question,  the  decision 
of  which  is  indispensable  to  the  decision  of  the  issue. 
And  the  wider  and  more  general  the  form  of  the  issue, 
the  more  likely  it  is  to  comprise  these  subordinate  ques- 
tions of  law.     For  example,  in  an  action  of  debt  on  sim- 
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pie  contract,  or  in  assumpsit,  if  the  defendant  rely  on  a 
release  executed  by  the  plaintiff,  he  may  give  this  in  evi- 
dence under  the  general  issue  (nil  debet  or  7ion  assumpsit), 
because  a  release  tends  to  show  that  he  is  not  indebted, 
or  is  not  liable  as  alleged ;  and  if  the  plaintiff's  answer  to 
the  release  be  that  it  was  obtained  by  duress,  this  will, 
of  course,  be  also  offered  in  evidence  under  the  same  is- 
sue. Upon  this  point  of  duress,  two  questions  may  be 
supposed  to  arise:  first,  whether  the  execution  of  the 
deed  under  duress  would  defeat  the  effect  of  the  deed ; 
secondly,  whether  the  deed  were  in  fact  executed  under 
duress.  Before  the  jury  can  find  a  verdict  for  either 
the  plaintiff  or  defendant,  both  these  questions  must  be 
disposed  of.  But  the  first  is  a  question  of  mere  law,  and 
their  decision  upon  it  nmst  be  guided  by  the  direction 
of  the  court.  Here,  then,  is  a  question  of  law  involved 
under  the  issue  in  fact,  instead  of  being  separated  from 
it,  and  referred  to  its  proper  arbitrament.  (St.  PL  453, 
n  (39,  3).) 

'Eow  if,  on  the  other  hand,  recurrence  be  had  to  a 
form  of  action  in  which  the  pleading  is  more  special,  and 
the  general  issue  less  comprehensive,  for  example^  the 
action  of  covenant,  this  very  same  question  will  be  dis- 
tinctly developed  as  a  point  of  law  upon  the  pleading, 
by  way  of  demurrer.  For  the  defendant  cannot,  under 
the  general  issue  in  that  action  (non  est  factum),  set  fipthe 
release,  but  must  plead  it  specially,  and  the  plaintiff  must 
consequently  plead  the  duress  in  reply ;  and  then,  if  the 
defendant  disputes  the  legal  consequence  of  the  duress, 
his  course  is  to  demur  to  the  replication.  (St.  PI.  453, 
n  (39,  3) ;  Id.  60,  61.) 

Thus  it  appears  that  it  is  the  effect  of  the  wider  gen- 
eral issues  to  render  less  complete  than  it  otherwise 
would  be,  the  separation  of  fact  from  law.  And  the  in- 
oouvenience  of  this  is  felt,  in  the  frequency  with  which 
diflicult  legal  questions  arise  for  the  opinion  of  the  judge 
at  the  trial,  in  the  numerous  attempts  made  in  the  ap- 
pellate courts  to  obtain  a  revision  of  such  opinions, 
and  in  the  delay  and  expense  necessarily  attendant  on 
a  proceeding  of  this  kind,  when  compared  with  the  reg- 
ular method  of  demurrer.  (St.  PI.  453,  n  (39,  3).) 
2e.  These  wide  and  vague  Issues  Conceal  the  Case  to  be 
made  at  the  Trial,  and  so  tend  to  occasion  Surprise  to  the 
Parties. 

Another  inconvenience  arising  from  general  issues  of 
this  description  is,  that  they  tend  to  conceal  from  each 
party  the  case  meant  to  be  made  by  his  adversary  at 
the  trial.     Thus,  in  the  instance  first  above  supposed,  of 
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the  issue  of  nil  debet  or  non  assumpsit,  the  plaintiff  would 
have  no  notice,  from  the  nature  of  the  issue,  that  the  de- 
fendant meant  to  rely  on  a  release;  nor  would  the  defen- 
dant, on  the  other  hand,  have  any  intimation  that  the 
release  was  to  be  met  by  the  allegation  of  duress.  And 
thus  is  partially  defeated  another  of  the  advantages, 
otherwise  attendant  on  the  production  of  an  issue,  viz: 
that  of  apprising  the  parties  of  the  precise  nature  of  the 
question  to  be  tried,  and  enabling  them  to  shape  their 
proofs  without  danger  of  either  redundance  or  deficiency. 
fSt.  PI.  453,  n  (39,  8).) 
3*.  The  Provisions  interposed  by  Statute  to  correct  the  Mis- 
chiefs arising  from  these  Wide  and  Vague  Issues. 

Let  us  note  the  pi-ovisions  which  have  been  made  for 
this  purpose,  (1),  In  England;  and  (2),  In  Virginia. 
18.  The  Provisions  made  in  England  to  obviate  the  Mis- 
chiefs of  the  Wide  and  Vague  Issues  above  referred  to. 

We  have  seen  that  in  England,  by  the  Rules  of  Court 
of  Hilary  Term,  4  Wm.  IV,  these  and  the  other  general 
issues  were  materially  circumscribed  in  scope  and  effect. 
Thus,— 

The  plea  of  non  est  factum  denies  that  the  deed  men- 
tioned in  the  declaration  is  the  deed  of  the  defendant. 
Under  this  plea  the  defendant  is  by  the  rules  referred 
to  allowed  to  contend  at  the  trial,  that  the  deed  was 
never  executed  in  point  of  fact.  But  he  cannot  under  this 
plea  deny  its  validity  in  point  of  law,  as  for  example  that 
the  maker  was  at  its  date  a  married  luoman.  (St.  PI. 
159;  Id.  App'x,  p.  Iviii.) 

The  plea  of  never  indebted  (the  substitute  for  nil  debet, 
which  latter  is  in  no  case  allowable),  is  adapted  to  the  case 
where  the  defendant  means  to  deny  the  matters  of  fact 
from  which  the  debt  alleged  may  be  implied  by  law. 
Thus  he  may,  under  this  plea,  deny  that  the  goods  were 
sold  and  delivered  to  him  in  point  of  fact;  but  he  cannot 
insist  that  the  contract  of  sale  loas  void  in  law.  (St.  PL 
159;  Id.  App'x,  p.  l.viii.) 

The  plea  of  non  assumpsit  operates  as  a  denial  in  fad 
of  the  express  contract  or  promise  alleged  in  the  decla- 
ration, or  of  the  matter  of  fact  from  which  the  contract 
or  promise  alleged  may  be  implied  by  law,  but  not  of 
the  validity  of  the  contract.  And  in  assumpsit,  upon  a 
promissory  note  or  bill  of  exchange,  the  plea  of  non  as- 
sumpsit is  prohibited  always,  and  the  defendant  is  re- 
quired to  deny  specially  so  much  of  the  declaration  as  he 
means  to  traverse,  e.  g.  the  making,  drawing,  endorsing 
or  accepting,  &c.  (St.  PI.  160-'61 ;  Id.  App'x,  p.  Ivi.) 
The  plea  of  non  detinet  operates  as  a  denial  of  the  deten- 
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tion  by  the  defendant  of  the  goods  in  the  declaration  spe- 
citied  ;  but  the  defendant  cannot,  under  this  plea,  deny 
that  the  goods  were  the  plaintiff's  property.  (St.  PI. 
159  ;  Id.  Appendix,  p.  Iviii.) 

The  plea  of  7iot  guilty  in  trespass  amounts  to  a  de- 
nial of  the  trespasses  alleged,  and  no  more.  Thus,  in 
trespass  tor  assault,  &c.,  this  plea  is  proper  if  the  defen- 
dant means  to  deny  the  assault,  but  in  no  other  case. 
So  in  trespass  quare  clausum  fregit,  or  de  bonis  asporta- 
tis,  the  defendant  may  deny  under  this  plea  that  he  broke 
the  close,  or  that  he  took  the  goods ;  but  the  plaintifiPs 
possession,  or  right  of  possession,  of  the  close,  or  his  pro- 
perty in  the  goods  cannot,  under  this  plea,  be  controverted. 
(St.  PI.  159-'60 ;  Id.  Appendix,  p.  Ix.) 

The  plea  of  not  guilty  in  trespass  en  the  case  operates  as 
a  denial  of  the  breach  of  duty  or  wrongful  act  alleged  against 
the  defendant ;  but  it  admits  no  other  evidence  than  that 
which  tends  to  show  that  he  did  not  commit  the  act  or 
default  imputed  to  him.  (St.  PI.  160 ;  Id.  Appendix, 
p.  Iviii,  lix.) 
2e.  The  Provisions  made  in  Virginia  to  Obviate  the  Mis- 
chiefs of  the  Wide  and  Vague  Issues  above  referred  to. 

In  Virginia,  the  legislation  has  been  far  less  complete. 
No  change  is  made  by  statute  in  the  scope  or  effect  of 
any  of  the  general  issues.  They  are  left  just  as  at  com- 
mon law.  But  the  general  assembly  has  not  been  wholly 
unmindful  of  the  exigency,  having  provided  an  imper- 
fect substitute  for  the  judicious  English  reform  by  de- 
claring that  "  In  any  action  or  motion  the  court  may 
order  a  statement  to  be  filed  of  the  particulars  of  the  claim, 
or  of  the  ground  of  defence;  and  if  a  party  fail  to  comply 
with  such  order,  may,  when  the  case  is  tried  or  heard, 
exclude  evidence  of  any  matter  not  described  in  the  no- 
tice, declaration,  or  other  pleading  of  such  party,  so 
plainly  as  to  give  the  adverse  party  notice  of  its  charac- 
ter."    (V.  C.  1873,  c.  172,  §  49.) 

This  provision,  although  introduced  by  the  Code  of 
1849,  seems  to  have  been  in  a  degree  lost  sight  of  by  the 
profession,  and  is  believed  to  have  been  very  rarely  ia- 
voked,  notwithstanding  the  practical  advantage  to  be  often 
derived  from  it  in  the  latitudinous  general  issues  of  nil 
ddiet,  non  assumpsit,  &c. 
4*.  The  Excessive  Subtlety  and  Needless  Precision  of  the  Com- 
mon Law  System  of  Pleading. 

It  cannot  be  denied  that  the  common  law  system  of 
pleading  had  come  by  degrees  to  be  characterized  in  some 
of  its  parts  by  an  excessive  subtlety  and  a  needless  preci- 
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sion  which,  in  its  pahniest   days,  did   not   belong  to  it. 
{Ante,  p.  562-'3.) 

But,  in  Virginia,  this   objection  may  be  considered  as 
practically  and  in  effect  removed  by  the  two  statutory  pro- 
visions already  more  than  once  referred  to ;  the  one  declar- 
ing that  all  allegations  which  are  not  traversable,  and  which 
the  party  could  not  be  required  to  prove,  may  be  omitted, 
unless  where  they  are  required  for  the  right  understanding 
of  allegations  that  are  material,    (V.  C.   1873,  c.  167,  § 
10) ;  and  the   other  forbidding  any  demurrer  to  be  sus- 
tained for  a  defect  of  form.     (V.  C.  1873,  c.  167,  §  32.) 
2*.  The  devices  adopted  by  the  Courts  more  completely  to  ob- 
viate the  Objections  to  the  Common  Law  System  of  Plead- 
ing. 

The  devices  adopted  by  the  courts  to  obviate  more  com- 
pletely the  objections  to  the  common  law  system  of  plead- 
ing may  be  stated  thus :  (1),  A  bill  of  particulars  ;  (2),  Hy- 
pothetical instructions  or  directions  as  to  the  law  of  the 
case,  from  the  court  to  the  jury ;  (3),  Bills  of  exception  for 
misdirection  by  the  court ;  and  (4),  The  allowance  of  amend- 
ments to  pleadings ; 
W.  C. 
l^  A  Bill  of  Particulars. 

A  bill  of  particulars  was  first  devised  by  the  courts  as  a 
rule  of  practice,  in  order  to  reduce  too  vague  a  demand  or 
defence  to  the  required  certainty,  as  in  the  case  of  assump- 
sit or  debt  for  goods  sold,  work  done,  &c.,  or  for  the  particu- 
lars of  objection  to  a  title  in  an  action  upon  an  agreement  to 
make  one,  and  in  some  cases  for  wrongs  done.  And  on  the 
part  of  the  defendant,  the  particulars  of  a  set-off,  &c.  (1 
Tidds'  Pr.  596  &  seq ;  Le  Breton  v.  Braham,  3  Burr.  1390 ; 
Kitchen  v.  Blanchard,  1  Bos.  &  Pul.  378  ;  Catlett  v. 
Thompson,  3  Bos.  &  Pul.  247;  Squire  v.  Todd,  1  Campb. 
293  ;  Webster  v.  Jones,  7  Dowl.  &  E.  (16  E.  C.  L.)  774  ; 
Adlington  v.  Appleton,  2  Campb.  410 ;  Eetallick  v. 
Hawkes,  1  Mees.  &  W.  573.)  A  similar  bill  of  particu- 
lars has  been  long  specifically  provided  for  by  legislation 
in  Virginia,  but  only  in  the  action  of  assumpsit,  where  the 
plaintiff  is  required  to  "file  with  his  declaration  an  account, 
stating  distinctly  the  several  items  of  his  claim,  unless  it 
be  plainly  desa'ibed  in  the  declaration,"  (V.  C.  1873,  c. 
167,  §  13) ;  and  a  more  general  requirement  of  the  same 
kind,  at  the  special  instance  of  the  opposing  party,  is  pro- 
vided for  by  the  statute  referred  to  Supra,  p.  1080  ;  (V. 
C.  1873,  c.  172,  §  49).  _ 
'2".  Hypothetical  Instructions  or  Directions  as  to  the  Law  of 
the  Case,  from  the  Court  to  the  Jury. 
These  hypothetical  instructions  or  directions  (j>rayerst]\ej 
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are  often  called,  because  they  are  asked  or  prayed  for), 
import  that,  "  if  the  jury  shall  believe  from  the  evidence 
that  such  and  such  facts  are  proved,  then  the  law  appHjeable 
thereto  is  so  an  so."  And  it  is  apparent,  as  Mr.  Evans 
observes,  that  this  is  neither  more  nor  less  than  the  apli- 
cation  of  the  principles  of  pleading  in  a  new  form,  (Ev. 
PL  103) ;  a  mere  inversion,  and  an  awkward  one,  of  the 
system  we  have  been  examining. 

This  latter  system  seeks  to  develope  the  several  specific 
points  of  the  controversy,  whether  of  fact  or  of  law,  by 
mutual  allegations ;  and  wl^n  the  issue  or  issues  have  by 
this  means  been  with  due  deliberation  ascertained,  they 
are  presented  for  trial  to  the  appropriate  tribunal,  ques- 
tions of  law  to  the  court,  and  questions  of  fact,  for  the 
most  part,  to  a  jury.  The  modern  device  of  instructions 
proposes  to  plunge  into  the  trial  upon  very  vague  and  in- 
determinate averments  on  both  sides,  and,  therefore,  with- 
out any  previous  adequate  development  of  the  specific 
points  to  be  determined,  and  expects  to  separate  the  law 
from  the  facts  amidst  the  tumult  and  hurry  of  the  court- 
room, and  the  excitement  of  the  contest  before  the  jury, 
by  appeals  to  the  court  to  pronounce  upon  the  law,  upon 
hypothetical  statements  of  the  facts,  making  no  provision 
at  all  to  define  sharply  the  questions  of  fact  on  which  it 
is  agreed  or  expected  that  the  controversy  shall  turn. 

Let  it  be  remembered  that,  whilst  the  object  of  pleading, 
whether  direct,  or  in  tjiis  inverted  fashion,  is  to  ascertain 
the  subject  of  decision,  this  object  is  important  for  three 
purposes,  namely : 

(1),  To  enable  the  parties  to  prepare  for  the  trial  of  the 
cause,  and  the  discussion  which  is  to  attend  it; 

(2),  To  refer  the  controversy  to  the  proper  tribunal;  and 

(3),  To  enable  that  tribunal  to  decide  the  cause  with  the 
greatest  possible  correctness,  facility,  inexpensiveness,  and 
dispatch.      (Ev.  PI.  115-'16.) 

It  can,  consequently,  hardly  be  denied,  as  Mr.  Evans  ob- 
serves, that  the  merits  of  any  system  of  pleading  may  fairly 
be  tested  by  the  perfectness  with  which  it  achieves  and 
secures  these  objects.  And  few  candid  and  dispassionate 
inquirers  can  examine  the  plan  and  operation  of .  the  two 
systems  above  referred  to,  which  may  be  designated  re- 
spectively as  the  old  and  the  new,  without  conceding  a  de- 
cided superiority  to  the  old. 

With  reference  to  the  first  purpose,  the  parties  to  the 
controversy  come  into  court,  under  the  old  system,  per- 
fectly aware  of  the  precise  point  or  points  upon  which  it  is 
to  turn.  In  the  other,  they,  or  what  is  yet  more  pernicious 
and  unjust,  one  of  them,  may  be  entirely  ignorant,  even 
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after  tlie  jury  is  sworn,  what  are  the  facts  or  doctrines 
about  which  it  is  intended  to  debate;  unless  indeed,  so  far 
as  they  may  have  gained  some  knowledge  casually,  or  by 
conjecture,  or  by  the  courtesy  of  the  adversary. 

With  respect  to  the  second  purpose  of  pleading,  namely, 
to  refer  the  controversy  to  the  proper  tribunal,  less  dif- 
ference exists  between  the  systems,  and  for  the  sake  of 
brevity,  it  may  be  conceded  that  they  possess  advantages 
nearly  equal. 

With  respect  to  the  third  purpose  of  pleading,  as  above 
described,  the  advantages  are  very  much  on  the  side  of  the 
old  system  of  special  pleading.  The  points  to  be  deter- 
mined being  under  that  system  specific,  and  ascertained 
beforehand,  are  more  easily  understood ;  the  proofs  and 
arguments  are  more  likely  to  be  duly  marshalled  on  both 
sides;  long  and  expensive  delays  do  not  occur,  with  a  jury 
awaiting  the  result,  whilst  law  points  are  under  discussion ; 
and  if  mistakes  are  made  in  the  court  of  original  jurisdic- 
tion, they  are  more  readily  and  effectually  amended  in  a 
court  of  review.  See  Evans'  Pleading,  114  &  seq,  where 
this  subject  is  discussed  with  much  ability. 
3*.  Bills  of  Exception  for  Misdirection  hy  the  Court. 

The  nature  and  use  of  a  bill  of  exceptions  have  been 
amplydiscussedelsewhere(^wfe,p.  728,74r2&  seq);  and  from 
those  expositions,  it  is  apparent  how  needful  this  contri- 
vance is  to  prevent  parties  from  being  injured  by  a  hasty 
and  unconsidered,  or  at  all  events,  an  erroneous  judgment 
of  the  court  before  which  a  trial  takes  place. 
4°,  A  free  Allowance  of  Ainendments  to  Pleadings. 

Special  pleading,  in  the  state  to  which  after  the  reign 
of  Henry  VII  it  had  degenerated,  and  ere  yet  it  had  been 
pruned  of  the  absurd  and  injurious  subtleties  and  excres- 
cences with  which  it  was  over-laid,  having  suffered  there- 
from much  obloquy,  was  at  length  in  practice  to  a  large 
extent  superseded  by  the  loose  system  of  allegations,  of 
which  the  general  issues,  and  especially  those  of  nil  debet 
and  non  assumpsit,  constituted  a  type;  and  the  consequence 
of  the  frequent  use  of  that  looser  system  was  in  turn  the 
introduction  of  hypothetical  instructions,  which,  however, 
were  found  liable  to  two  capital  objections,  namely,  (1), 
That  they  give  to  the  opposite  party  no  notice,  previous  to 
the  trial,  of  the  real  nature  of  the  controversy,  thus  in- 
•creasing  the  expense  of  trials,  by  increasing  the  number 
of  witnesses  summoned ;  and  (2),  That  they  produce  but 
a  temporary  separation  of  the  questions  of  law  and  fact,  of 
which  the  record  contains  no  certain  memorial,  because  the 
law  is  propounded  hypothetically,  leaving  the  jury  to  de- 
termine whether  the  state  of  facts  exists  to  which  the  in- 
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struction  is  applicable.  And  hence  both  the  expense  and 
delay  of  litigation  are  increased  by  the  necessity  of  new 
trials.     (Ev.  PI.  132-'3.) 

These  and  other  objections  having,  in  some  degree^ 
checked  the  growing  tendency  to  install  vague  and  general 
averments,  aided  by  hypothetical  directions,  in  lieu  of  special 
pleading,  a  disposition  has  been  more  recently  evinced  to 
employ,  as  an  antidote  to  the  real  or  supposed  mischiefs  of 
the  latter,  the  power  of  amendment ;  that  is,  the  power  to 
either  party  to  alter  his  pleadings,  with  the  leave  of  the 
court,  (which  is  practically  <never  denied),  even  after  the 
jury  is  sworn.  For  this  freedom  of  amendment,  it  will  be 
remembered  that  liberal  provision  is  by' statute  made  in 
Virginia.  (V.  0.  1873,  c.  173,  §  7  ;  1  Eob.  Pr.  (1st  ed.) 
233  &  seq.) 

Too  great  facility  of  amendment  may  doubtless  tempt 
pleaders  to  negligent  allegation  in  the  first  instance,  and  may 
thereby  induce  a  delay  in  the  trial  of  causes  which  is  to  be 
deprecated  ;  but  it  is  not  perceived  that  the  privilege  and 
practice,  as  it  exists  amongst  us,  merit  the  sharp  animad- 
version which  is  directed  towards  it  by  Mr.  Evans.  (Ev. 
PI.  133  &  seq  ;  Id.  239.) 
2".  The  Objestions  to  the  Common  Law  Sj'stem  of  Pleading,  as- 
stated  hy  Mr.  Hugh  D.  Evans,  and  his  Remedies  therefor. 

We  will  take  notice  of,  (1),  The  objections  of  Mr.  Evans ;. 
and  (2),  The  remedies  he  proposes  ; 
W.  C. 
1'*-  The  Objections  to  the  Common  Law  System  of  Pleading, 
as  stated  hy  Mr.  Hugh  D.  Evans,  and  the  present  State  of 
the  Law  thereupon. 

Mr.  Evans  enumerates  the  objections  following,  namely, 

(1),  The  needless  forms  with  which  the  system  is  overlaid ; 

(2),  Its  complication,  and   the  time  required  to  acquire  a 

knowledge  of  it;  (3),  Its  demand  for  singleness  of  issue;. 

and  (4r),  Its  tendency  to  decide  causes  not  on  their  merits; 

W.  C. 

1'.  That  the  System  is  Overloaded  with  Unnecessary  Eorms. 

See  Ev.  PL  131 ;  St.  PI.  2nd  App'x,  p.  cxlviii. 

This  objection    is   not    unfounded,   as  the  system   had 

been  by  degrees  perverted  from  its  original  simplicity.    But 

it  could  not  be  fairly  imputed  to  it  until  comparatively 

modern  times.     Thus  Lord  Hale  states  that  pleadings  in 

the   times  of  Henry  VI,   Edward   IV,  and   Heniy  VII,. 

"  were  far  shorter  than  afterwards,  especially  after  Henry 

VIII,  yet  they  were  much  longer  than  in  the  time  of  King, 

Edward  III ;  and  the  pleaders,  yea  the  judges  too,  became 

somewhat  too  curious  therein.     So  that  that  art,  or  dexterity 

of  pleading,  which  in  its  use,  nature,  and  design  was  only 
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to  render  the  fact  plain  and  intelligihle,  and  to  hring  the  mat- 
ter to  judgment  with  a  convenient  certainty,  began  to  de- 
generate from  its  primitive  simplicity,  and  the  true  use  and 
end  thereof,  and  to  become  a  piece  of  nicety  and  curiosity  ; 
which  how  the  later  times  have  improved,  the  length  of 
the  pleadings,  the  many  and  unnecessary  repetitions,  the 
many  miscarriages  of  causes  upon  small  and  trivial  niceties 
in  pleading,  have  too  much  witnessed."  (Hale's  Hist.  Com. 
Law,  211-'12.) 

Lord  Hale  then  proceeds  to  set  forth  the  reasons  for  this 
decline  in  the  character  and  style  of  pleading,  which  he 
conceives  to  be  the  following : 

(1),  That  in  ancient  times  the  pleadings  were  drawn  at 
the  har ;  that  is,  as  is  supposed,  by  lawyers  practising  at 
the  bar,  instead  of  by  special  pleaders,  whose  sole  employ- 
ment it  is  to  draft  such  writings. 

(2),  That  those  parts  of  pleading  which  in  ancient  times 
might  perhaps  be  material,  but  at  a  later  period  were  be- 
come only  mere  styles  and  forms,  were  notwithstanding 
still  continued  religiously  ;  and  so  all  those  ancient  forms 
at  first  introduced  for  convenience,  but  now  not  -necessary, 
or  it  may  be  antiquated  as  to  their  use,  were  yet  continued 
as  things  wonderfully  material,  though  they  only  swelled 
the  bulk,  and  contributed  nothing  to  the  weight  of  the 
pleading. 

(3),  That  the  pleadings  were  mostly  drawn  by  clerks,  who 
were  paid  for  entries  and  copies  thereof ;  the  longer  the 
pleadings  were,  the  more  profits  came  to  them,  and  the 
dearer  the  clerk's  place,  the  dearer  he  made  the  client 

pay- 

(4),  An  over-forwardness  in  courts  to  give  countenance 
to  frivolous  exceptions,  though  they  made  nothing  to  the 
true  merits  of  the  cause ;  whereby  it  often  happened  that 
causes  were  not  determined  according  to  their  merits,  but 
did  often  miscarry  for  inconsiderable  omissions  in  plead- 
ing.    (Hale's  Hist.  Com.  Law,  212.) 

At  present,  however,  and  for  many  years  past,  the  courts, 
both  in  England  and  the  United  States,  have  been  astute 
to  discountenance  and  reprove  all  frivolous  exceptions,  and 
to  forward  as  much  as  possible  the  true  merits  of  every 
cause.  And  in  Virginia  particularly,  this  disregard  of  form 
has  been  carried  farther  than,  as  it  seems  to  the  writer, 
prudence  could  warrant,  especially  in  the  provision  so 
often  referred  to,  declaring  that  "on  a  demurrer,  (unless 
it  be  to  a  plea  in  al)atement),  the  court  shall  not  regard 
any  defect  or  imperfection  in  the  declaration  or  pleadings, 
whether  it  has  heretofore  been  deemed  mispleading  or  in- 
sufiicient  pleading  or  not,  unless,  there  be  omitted  some- 
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thing  so  essential  to  the  action  or  defence,  that  judgment 
according  to  law  and  the  very  right  of  the  cause  cannot 
be  given."  (V.  C.  1873,  c.  167,  §  32.)  And  when  to  this 
provision  are  added,  amongst  others,  the  enactments  that 
"  No  action  shall  abate  for  want  of  form,  where  the  decla- 
ration sets  forth  sufficient  matter  of  substance  for  the  court 
to  proceed  upon  the  merits  of  the  cause,"  (Y.  C.  1873,  c. 
167,  §  11);  and  that  "All  allegations  which  are  not  tra- 
versable, and  which  the  party  could  not  -bo  required  to 
prove,  may  be  omitted,  unless  when  they  are  required  for 
the  right  understanding  of  a^egations  that  are  material," 
(Y.  C.  1873,  c.  167,  §  10);  it  would  seem  that,  howsoever 
else  the  system  of  pleading  may  be  reproached,  it  is  not  in 
Yirginia  amenable  to  the  charge  of  being  "  over-loaded  with 
unnecessary  forms !" 
2*.  That  the  System  is  Complicated^  and  Requires  a  great  Ex- 
penditure of  Time  to  acquire, a  Knowledge  of  its  Details. 

See  Ev.  PL  131 ;  St.  PI.  2d  Appendix,  p.  cxlvlii. 

The  useless  and  now  discarded  subtleties  of  the  system 
of  pleading  incorporated  into  it  after  the  time  of  Henry 
YII,  did  undeniably  require  a  great  expense  of  time  to  be- 
come familiar  with  their  details,  and  without  any  corres- 
pondent collateral  advantage.  But  as  it  now  is,  especially 
in  Yirginia,  imder  a  legislation  generally  astute  to  reform 
abuses  and  to  retain  what  is  really  good,  no  unreasonable 
portion  of  time  is  necessary  in  order  to  perfect  one's  ac- 
quaintance with  the  minutest  details;  and  probably  in  no 
other  way  can  the  same  amount  of  time  and  pains  be  be- 
stowed so  profitably  with  a  view  to  a  wide  and  accurate 
perception  of  the  legal  principles  and  doctrines  which  re- 
late to  rights,  as  well  the  rights  which  concern  persons  as 
those  which  concern  things. 

The  writer  cannot  too  strongly  enforce  upon  the  student, 
as  the  result  of  many  years  of  his  own  personal  experience 
and  observation,-  that  there  is  no  way  so  sure  to  a  precise 
and  extended  knowledge  of  the  law  as  through  the  art  of 
pleading ;  nor  is  there  any  way  more  easj',  if  the  study  is 
prosecuted  with  vigor  and  constancy,  and  from  time  to 
time  reviewed.  Amongst  all  the  wise  utterances  of  that 
great  lawyer,  Thomas  Littleton,  not  one  is  more  worthy  to 
be  heeded  by  the  professional  tyro  than  what  he  says  upon 
this  subject,  which,  although  before  quoted,  {Ante,  p.  562), 
will  bear  repetition:  "And  know  my  son,"  says  he,  "that 
it  is  one  of  the  most  honorable,  laudable  and  profit- 
able things  in  our  law,  to  liave  the  science  of  well-pleading 
in  actions  real  and  personal ;  and  therefore,  I  counsel  thee 
especially  to  employ  thy  courage  and  care  to  learn  this." 
Nor  can  the  writer  forbear  to  cite  again  Lord  Coke's  com- 
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ment:  "Here  is  to  be  observed  the  excellency  of  good 
pleading,  and  Littleton's  grave  advice,  that  the  student 
should  employ  his  courage  and  care  for  the  attaining 
thereof,  which  he  shall  attain  unto  by  these  means:  first, 
by  reading ;  secondly,  by  ohservation ;  and  thirdly,  by  use 
and  exercise."  (3  Th.  Co.  Lit.  376.) 
3'^.  That  the  System  excludes  a  party  (by  demanding  Single- 
ness of  Issue),  from  availing  himself  of  all  Existing  Answers 
to  his  Adversary's  Allegations. 

See  Ev.  PL  131 ;  St.  PL  2nd  App'x,  p.  cxlviii. 
This  objection  has  been  already  sufficiently  dilated  upon. 
See  Ante,  p.  1075. 
4".  That  it  tends  to  Decide  Causes,  not  on  their  Merits,  but 
on  mere  Matter  of  Form. 

See  Ev.  PL  131 ;  St.  PL  2nd  App'x,  p.  cxlviii. 
This  objection  also  has  been    already  discussed.     See 
Ante,  p.  1073  &  seq. 
2*.  The  Remedies  proposed  hy  Mr.  Evans  for  the  Defects  he 
States. 

These  remedies  may  be  summed  up  under  the  following 
heads,  namely  :  (1),  To  abolish  all  needless  forms  ;  (2),  To 
require  a  precise  statement  of  the  matter  relied  on ;  (3),  To 
extend  the  privilege  of  several  answers  to  all  stages  of  the 
pleading ;  (4),  To  let  judgment  for  the  demurrant,  on  special 
demurrer,  be  always  (with  some  limitation)  respondeat  ouster  ; 
and  (5),  To  allow  no  amendments  of  pleadings  after  the  jury 
is  sworn ; 
W.  C. 
1".  To  abolish  Needless  Forms. 

See  Ev.  PL  180 ;  St.  PL   2nd  App'x,  p.  clii ;  Ante,  p. 
1085-'6. 
2".  To  require  a  Precise  Statement  of  the  Matter  Kelied  on. 
See  Ev.  PL  186. 

The  object  in  view,  and  Mr.  Evans'  arguments,  would 
seem  especially  to  condemn  the  vague  and  indefinite  general 
issues,  of  which  too  much  has  been  said  in  former  passages 
of  this  dissertation,  to  make  it  needful  to  add  anything 
here.  {Ante,  p.  634,  641  &  seq,  1076.) 
3'.  To  extend  the  Privilege  of  Several  Answers  to  all  Stages 
of  the  Pleading. 

See  Ev.  PL  191,  192  &  seq. 

The  grounds  upon  which  the  writer  presumes  to  dissent 
from  this  suggestion  are  stated,  Ante,  p.  1076-'7. 
4®.  To  let  judgment /or  the  Demurrant,  on  Special  Demurrer, 
be  always  (with  some  limitations,)  Respondeat  Ouster. 
See  Ev,  PL  180,  232,  233. 

This  recommendation  seems  to  be  worthy  of  universal 
adoption.     It  is  surely  an  -expedient  to  be  preferred  to  the 
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alternative  adopted  id  Virginia,  of  doing  away  with  special 
demurrer  altogether ;  that  is,  not  allowing  defects  of  form, 
except  in  dilatory  pleas,  to  he  objected  to  at  all.  {Ante, 
p.  564:-'5,  620-'21,  891-'2,  1074.)  As  a  check  upon 
the  delays  which  might  arise  from  repeated  amendments, 
Mr.  Evans  proposes  that  such  demurrers  should  be  limited 
to  a  few  days  after  the  filing  of  the  pleading  called  in 
question;  that  a  few  days  should  be  allowed  for  amend- 
ment of  the  errors  pointed  out  in  the  demurrer ;  that  a 
second  or  subsequent  demm-rer  should  be  confined  to  the 
amendments  ;  and  that  the  new  demurrer,  or  other  answer 
to  the  amended  pleading,  should  be  restricted  to  a  few 
days  after  notice  of  the  amendment.  (Ev.  PL  232-'3.) 
5*.  To  allow  no  Amendments  of  the  Pleadings  after  the  Jury 
is  Sworn. 

See  Ev.  PI.  238  &  seq ;  St.  PI.  2d  Appx.  p.  clii. 
The  reasons  stated  by  Mr.  Evans  for  this  favorite  sug- 
gestion, which  he  renews  and  insists  upon  more  than  once, 
have  not  a  little  plausibility  and  apparent  force.  But  the 
mischiefs  so  strongly  stated  by  him  of  allowing  amend- 
ments, even  after  the  jury  is  sworn,  have  not,  it  is  believed, 
presented  themselves  in  practice  in  Virginia,  and  our  sta- 
tutes provide  for  them  with  great  freedom.  (V.  C.  1873, 
c.  173,  §  7  ;  Ante,  p.  1084.) 


CHAPTEK  IV. 

Of  the  Forms  of  Pleading  ajsd  Peactioe. 

^.  The  Forms  of  Pleading  and  Practice. 

It  is  proposed  in  the  necessarily  brief  and  imperfect  collec- 
tion of  forms  subjoined  to  this  exposition  of  the  doctrines  and 
principles  which  regulate  pleading  and  practice  in  civil  cases,  to 
embrace  forms  of  most  of  the  writings,  assurances,  and  instru- 
ments for  which  a  practitioner  will  have  occasion,  whether  in 
court  or  in  the  country,  including  forms  of  writs  and  of  plead- 
ings. The  design,  however,  is  not  so  much  to  afford  a  full  col- 
lection of  precedents  for  practice,  as  to  illustrate  to  the  student 
the  principles  of  the  various  proceedings  which  he  will  be  called 
upon  to  conduct.  Notwithstanding,  for  this  latter  purpose  the 
precedents  must  be  so  numerous  and  varied  as  to  serve,  to  a  con- 
siderable extent,  the  uses  of  the  practitioner  when  more  copious 
collections  are  not  at  hand. 

The  precedents  which  must  be  given  will  occupy  so  much 
space  as  to  make  it  indispensable  to  reserve  them  for  an  ap- 
pendix, which  it  may  not  be  possible  to  include  even  in  the 
present  volume.' 
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DIVISION  Y. 

The  PrrEstriT  of  Remedies  by  Proceedings  in  Courts  of  Probate 
AND  Administration,  and  of  Police  and  Economy,  and  in 
Motions  Generally. 

V.  The  Pursuit  of  Remedies  bj  Proceedings  in  Courts  of  Pro- 
hate  and  Administration,  and  of  Police  and,  Economy,  ana  in 
Motions  Generally. 

This  head  corresponds  to  Division  IV,  {Ante,  p.  516),  "  The  pur- 
suit of  remedies  by  actions  at  cornmon  law ;"  and  so  many  inci- 
dental explanations  have  been  given  in  previous  passages  of  this 
work,  of  the  subjects  propei-ly  belonging  here,  that  the  extreme 
brevity  vs^ith  which  they  must  now  be  treated  will  not  occasion,  it 
is  hoped,  serious  inconvenience  to  the  reader. 

Let  us  bestow  some  brief  attention  upon   the  proceedings  in 
(1),  The  courts  of  probate  and  administration  ;  (2),  The  courts  of 
police  and  economy ;  and  (3),  In  motions  generally  ; 
W.  C. 

1".  The  Proceedings  in  Courts  of  Probate  and  Administration. 
The  proceedings  in  courts  of  probate  and  administration  have 
been  pretty  fully  set  forth  in  connection  with  devises  of  real 
property,  (2  Insts.  Com.  &  Stat.  Law,  932  &  seq),  and  also  in 
the  present  volume,  {Ante,  p.  81  &  seq) ;  and  with  a  reference 
to  those  explanations  the  subject  must  now  be  dismissed. 
2*.  The  Proceedings  in  Courts  of  Police  and  Economy. 

It  will  be  remembered  that  the  cognizance  of  causes  relating 
to  police  and  public  economy  belongs  in  Virginia  to  (1),  Justices 
of  the  peace,  {Ante,  p.  278  ) ;  (2),  The  county  courts  within 
the  several  counties  of  the  commonwealth,  {Ante,  p.  217-'18.) 
And  (3),  The  corporation  courts,  within  their  respective  corpo- 
rations, {Ante,  p.  224.)  And  at  those  passages  will  be  found 
the  needful  discriminations  in  respect  to  the  authority  in  such 
matters  of  these  several  tribunals. 

The  mode  of  proceeding  in  causes  of  police  and  economy  is 
divested  of  all  technicality.  The  case  is  sometimes  presented, 
as  in  applications  for  the  opening  of  public  roads,  or  for  the 
establishment  of  mills  and  ferries,  by  way  of_  motion,  which 
ought  regularly  to  be  founded  upon  a  petition  in  writing  from 
the  applicant  or  applicants,  setting  out  succinctly,  but  plainly,  the 
considerations,  public  and  private,  which  are  supposed  to  sup- 
port the  application.  The  want  of  a  written  petition,  however, 
is  not  necessarily  fatal,  if,  upon  the  whole  record,  the  case  ap- 
pears to  have  been  one  proper  for  the  consideration  of  the  court. 
And  any  formal  defect  of  this  character  is  waived  by  the  ad- 
versary omitting  to  make    the,  objection,  and    proceeding  to 
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contest  the  application  upon  its  merits,  as  in  the  case  of  a  high- 
way, by  demanding  a  writ  of  ad  quod  damnum.  (1  Insts. 
Com.  &  Stat.  Law,  117  &  seq;  Qaj-penter  v.  Sims,  3  Leigh, 
675 ;  Bernard  v.  Brewer,  2  Wash.  76  ;  Zane  v.  Zane,  2  Ya. 
Cas.  63  ;  Mead  v.  Haynes,  3  Eand.  33 ;  Hunter  v.  Matthews, 
1  Bob.  468;  Whitwor'th  v.  Puckett,  2  Grat.  528;  Sampson  v. 
Goochland  Justices,  5  Grat.  241;  Lewis  v.  Washington,  5 
Grat.  265  ;  White  v.  Coleman,  6  Grat.  138 ;  Kelley's  Case,  8 
Gf at,  632  ;  Mairs  v.  Gallahue,  9  Grat.  94 ;  Mitchell  v.  Thorn- 
ton, 21  Grat.  164;  Jeter  v.  Board,  27  Grat.  910.) 

In  other  cases  of  the  exercise  of  police  authority,  the  cause 
comes  into  court  at  the  instance  of  a  party  aggrieved  by  the 
action  of  a  subordinate  officer  of  the  law,  as  where  a  conser- 
vator of  the  peace  in  the  county,  such  as  a  justice  or  a  com- 
missioner in  chancery,  has  required  surety  of  the  peace  or  of 
good  behavior,  and  the  person  required  to  give  such  surety,  on 
giving  it,  appeals  to  the  county  or  corporation  court.  (Y.  C. 
1873,  c.  196,  §  1  &  seq.) 

I  And  yet  again,  such  cases  come  into  court  where,  upon  an 
application  to  an  overseer  of  the  poor,  by  or  in  behalf  of  an  al- 
leged pauper  or  pauper's  family,  tlie  overseer  refuses  either 
provisions  or  assistance,  the  county  or  corporation  court  may 
direct  it  to  be  given.  (1  Insts.  Com.  &  Stat.  Law,  126 ;  Y. 
C.  1873,  e.  47,  §  53.)  The  proceedings  against  vagrants  may 
also  be  referred  to  this  head,  and  also  for  binding  apprentice 
pauper  children ;  (1  Insts.  Com.  &  Stat.  Law,  127-'8) ;  and 
formerly  proceedings  touching  bastards ;  but  in  Yirginia,  those 
proceedings  are  now  abolished,  as  is  apprehended  without  due 
consideration.  (1  Insts.  Com.  &  Stat.  Law,  128.) 
3*.  The  Proceedings  in  Motions  Generally. 

In  many  cases  the  law  authorizes  judgment  to  be  entered  and 
execution  to  be  awarded  in  a  swrnmary  way  upon  motion,  which 
is  understood  to  dispense  with  any  formal  pleading  or  issue. 
(McKinster  v.  Garrott,  3  Band.  554) ;  but  in  every  case  where 
a  sum,mary  remedy  is  thus  provided,  the  plaintiff  must  show 
himself  in  all  respects  entitled  to  the  benefit  of  it,  or  else  he 
cannot  have  judgment.  The  courts,  indeed,  do  not  favor  the 
extension  of  summary  remedies,  wliereby  speedy  injustice  is  not 
seldom  perpetrated  for  want  of  that  lucid  exposition  of  the 
claims  and  rights  of  the  parties  which  the  system  of  pleading 
tends  to  bring  about,  and  in  consequence  of  the  precipitancy 
with  which  the  cause,  even  though  submitted  to  a  jury,  is  liable 
to  be  tried.  The  suitor,  therefore,  is  not  to  be  ousted  of  the 
ordinary  modes  of  procedure  in  actions,  except  by  express  or 
clearly  implied  legislative  declaration  of  an  intent  that  it  shall 
be  so;  and  whatever  jurisdiction  is  appointed  for  the  cognizance 
of  any  motion,  in  that  jurisdiction  alone  is  it  to  be  tried.  (1 
Bob.  Pr.  (1st  ed.)  589;  Mayor  v.  Hunter,  2  Mnnf.228,  Stew- 
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art  V.  Hamilton,  2  H.  &  M.  54 ;  Greeiihow  v.  Barton,  1  Munf. 

593  ;  Amis  v.  Koger,  7  Leigh  223.) 

Let  us  advert  to  (1),  The  notice  to  be  given  of  the  motion; 

(2),  The  trial   and  judgment ;  and  (3),  The  various  prominent 

instances  of  motions  allowed  by  law  ; 

W.  C. 
l**.  The  Notice  to  he  given  of  the  Motion. 

In  prosecuting  the  remedy  by  motion,  the  law  always  pro- 
vides that  the  party  proceeded  against  shall  have  due  notice 
thereof,  which  is  in  all  cases  ten  days.,  unless  some  other  time  be 
specified  in  the  statute  which  gives  the  motion,  (V.  C.  1873,  c. 
163,  §  4) ;  and  this  is  to  be  construed  as  including  the  day  on 
wliich  tlie  notice  is  given,  but  excluding  that  on  which  the  mo- 
tion is  to  be  made.     (V.  C.  1873,  c.  15,  §  9,  (cl.  8).) 

There  are  very  few  instances  wliere  more  than  ten  days'  no- 
tice is  required,  but  two  prominent  cases  may  be  named,  to-wit: 
the  case  of  a  motion  for  monej'  due  on  contract,  as  a  statutory 
substitute  for  an  actictn,  where  sixty  days'  notice  must  be  given, 
(V.  C  1873,  c  163,  §  6);  and  se(!ondly,  the  case  of  a  motion 
on  a  forfeited  forthcoming  bond,  where  the  origiual  debt  was  in- 
curred prior  to  the  10th  of  April,  1865,  in  which  case  no  judg- 
ment is  to  be  rendered  until  after  three  months'  notice  to  tlie 
obligors.     (V.  C.'  1873,  c.  49,  §  43  ) 

In  prudence  tlie  notice  should  be  in  writing.,  but  it  seems  tO' 
be  in  general  not  indispensable.  Its  purpose  is  to  acquaint 
the  defendant  with  the  grounds  on  which  lie  is  to  be  proceeded 
against ;  and  if  it  be  so  plain  that  the  defendant  cannot  mis- 
take the  object  of  the  motion,  it  suffices,  however  wanting  it 
may  be  in  form  and  technical  accuracy.  Being  usually  drawn 
not  by  lawyers,  but  by  the  party  plaintiff  liimself,  it  is  viewed 
with  indulgence,  and  although,  if  too  vague  and  indefinite  tO' 
warrant  the  interposition  of  the  court,  it  will  be  fatal,  (Coffman 
V.  Sangston,  21  Grat.  267),  yet  it  is  to  be  construed  with  favor, 
the  court  striving  to  apply  it  according  to  the  truth  of  the  ease, 
so  far  as  its  terms  will  admit.  (1  Eob.  Pr.  (1st  ed.)  589; 
Graves  v.  Webb,  1  Call.  443;  Segouine  v.  The  Auditor,  4 
Munf.  398 ;  Steptoe  v.  Same,  3  Eand.  221 ;  Supervisors,  &c. 
V.  Dunn,  27  Grat.  612.)  But  if  it  descend  to  particulars,  as  to 
dates,  sums  and  names,  the  documents  referred  to,  when  pro- 
duced must  correspond  with  the  notice,  or  no  judgment  can 
be  given.  (1  Kob.  Pr.  (1st  ed.)  590;  Drew  v.  Anderson,  1 
Call.  51 ;  Cookes  v.  Patriotic  Bank,  1  Leigh,  433.) 

A  iQ^v  instances  will  serve  to  illustrate  the  general  rule.  In 
Lemoigne  v.  Montgomery,  5  Call.  528,  a  notice  for  a  motion 
on  a  forthcoming  bond,  signed  by  the  plaintiff,  was  held  to  be 
sufficient,  although  it  did  not  state  to  whom  the  bond  was  pay- 
able, the  defendant  being  obliged,  in  reason,  to  conclude  that 
it  was  payable  to  the  plaintiff.     So  in  Booth  v.  Kinsey,  & 
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Grat.  560,  3,  notice  on  a  forthcoming  bond  was  held  to  be  not 
defective  for  omitting  the  obligors,  to  whom  the  notice  was 
not  designed  to  be  given.  And  in  Segouine  v.  Auditor,  4 
Munf.  398,  a  notice  for  a  motion  for  a  judgment  against  a 
sheriff  for  the  amount  due  on  executions  for  fines  put  into  the 
sheriff's  hands,  "  as  appears  by  a  copy  of  his  receipt,"  was 
deemed  sufficient,  without  mentioning  the  aggregate  sum  due, 
the  amount  of  each  execution,  or  the  time  of  delivery  to  the 
sheriff.  So,  in  Hendricks  v.  Shoemaker,  3  G-rat.  197,  a  joint 
notice  to  a  constable  and  his  sureties,  for  defaults  of  the  con- 
stable in  several  cases,  in  respect  to  the  same  plaintiff,  set 
forth  in  an  accompanying  list,  was  held  sufficient.  (Bart.  Pr. 
331-2.)  So,  in  Monteith  v.  Commonwealth,  15  Grat.  172,  it 
was  held  that  a  notice  against  a  sheriff  for  failing  to  pay  taxes 
collected  need  not  state  on  what  bond  of  the  sheriff  the  motion 
will  be  made.  And  in  Supervisors,  &c.  v.  Dunn,  27  Grat. 
612,  a  notice  against  a  sheriff  (D.)  and  his  sureties,  of  a  motion 
for  judgment  for  $4,840.03,  "  the  sarue  being  the  amount  of 
the  said  D.'s  deficiency  and  default  for  county  levies  for  the 
year  1869,  that  went  into  the  said  D.'s  hands  as  sheriff,  and 
which  he  failed  to  account  for  and  pay  over,"  &c.,  was  deter- 
mined to  be  sufficiently  specific  and  definite  to  warrant  a  judg- 
ment thereon. 

If,  however,  there  be,  in  the  opinion  of  the  defendant,  any 
uncertainty  in  the  subject  to  which  the  motion  is  to  relate,  it 
may  be  removed  at  the  defendant's  instance,  by  applying  to 
the  court  for  an  order  to  compel  the  plaintiff  to  file  the  par- 
ticulars of  his  claim,  in  pursuance  of  the  statute  so  repeatedly 
mentioned.  (V.  C.  1873,  c.  172,  §  49  ;  Ante,  p.  634,  1080 ; 
Bart.  Pr.  33.) 

As  to  the  mode  of  serving  the  notice,  it  will  be  sufficient  to 
observe,  that  it  is  done  in  like  manner  as  process  is  served, 
(whether  by  personal  service  or  by  order  of  publication.  Ante, 
p.  532  &  seq;  V.  C.  1873,  c.  163,  §  1,2.)  And  the  student 
will  be  careful  to  note,  that  in  the  case  of  corporations,  if  the 
notice  be  served  on  any  other  officer  than  those  named  in  the 
statute,  the  service  is  void  and  of  no  effect.  (Fairfax  v.  Alex- 
andria, 28  Grat.  16,  29  ;  Alexandria  v.  Fairfax,  5  Otto,  (95 
IT.  S.)  779-'80.)  Those  officers,  it  will  be  remembered,  are 
the  mayor,  rector,  president,  or  other  chief  officer,  or  in  his 
■absence  from  the  county  or  corporation  in  which  he  resides, 
•or  in  whicli  is  the  principal  office  of  the  corporation,  if  the 
corporation  be  a  city  or  town,  on  the  president  of  the  council, 
or  the  board  of  trustees,  or  in  his  absence,  on  the  recorder,  or 
any  alderman  or  trustee  ;  and  if  it  be  not  a  city  or  town,  on 
the  cashier  or  treasm'er ;  and  if  there  be  none  such,  or  he  be 
■absent,  on  a  member  of  the  board  of  directors,  trustees  or 
visitors.     (V.  C.  1873,  c.  166,  §  7.) 
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2^.  The  Trial  and  Jvdgment  in  Motions. 

The  motion  should  be  made  on  the  day  to  which  the  notice 
is  given;  or  at  least  docketed  on  that  day,  and  then  regularly 
continued  from  that  day  until  the  day  on  which  it  is  heard  by 
the  court.  And  if  not  thus  regularly  continued,  as  if,  without 
the  defendant's  consent,  it  be  continued  from  the  June  until 
the  August  term,  passing  by  the  intermediate  July  term,  it 
is  a  discontinuance,  and  puts  the  motion  out  of  court.  (Parker 
V.  Pitts,  1  H.  &  M.  4;  Amis  v.  Koger,  7  Leigh,  223.)  In  a 
motion,  however,  to  recover  money,  allowed  by  statute  as  a 
substitute  for  an  action,  it  is  specially  provided  that,  when 
docketed  by  the  clerk  just  before  a  term,  along  with  other 
cases  to  be  disposed  of  at  that  term,  pursuant  to  V.  C.  1873, 
c.  173,  §  1,  it  shall  not  be  discontinued  by  reason  of  no  order 
of  continuance  being  entered  in  it  from  one  day  to  another, 
or  from  term  to  term.     (V.  C.  1873,  c.  163,  §  6.) 

T\"hen  an  issue  of  fact  is  to  be  tried  in  a  motion,  and  either 
party  desire  it,  or  the  court  shall  deem  it  proper,  a  jury  shall 
be  impanneled,  unless  the  case  be  one  in  which  the  recovery 
is  limited  to  an  amount  not  greater  than  $20,  exclusive  of  in- 
terest. (V.  C.  1873,  c.  163,  §  8 ;  Claflin  v.  Steenbock,  18 
Grat.  846.) 

A  person  entitled  to  obtain  judgment  for  money  on  motion 
may  as  to  any,  or  the  personal  representatives  of  any,  person 
liable  for  such  money,  move  severally  against  each,  or  jointly 
against  all,  or  jointly  against  any  intermediate  number;  and 
■when  the  notice  of  his  motion  is  not  served  on  all  of  those  to 
whom  it  is  directed,  judgment  may  nevertheless  be  given 
against  so  many  of  those  liable  as  shall  appear  to  have  been 
served  with  notice.  Such  motions  may  be  made  from  time  to 
time,  until  there  is  judgment  against  every  person  liable,  or 
his  personal  representative,  (V.  C.  1873,  c.  163,  §  7).  This 
statute  appears  to  be  simply  affirmatory  of  the  pre-existing 
law  in  relation  to  motions,  (Wilson  v.  Stevenson,  2  Call.  213; 
Glassel  v.  Delima,  2  Call.  368 ;  Winston  v.  Whitlocke,  5  Call. 
435),  except  that  before  the  statute  it  was  not  allowable  (it 
would  seem),  to  join  a  natural  person  with  a  personal  repre- 
sentative, nor  the  representatives  of  several  deceased  persons, 
in  tlie  same  proceeding.  (Grymes  v.  Pendleton,  4  Call.  130, 
134  ;  Watkins  v.  Tater3  Call.'  521.) 

Where  a  motion  is  heard  upon  the  merits,  and  in  the 
opinion  of  the  court  is  not  supported  hy  the  evidence,  the  judg- 
ment should  be  that  the  plaintiff  take  nothing  hy  his  motion. 
(1  Eob.  Pr.  (1st  ed.)  590 ;  Webb  v.  McNeil,  3  Munf .  184 ;  Eoss 
V.  Darby,  4  Munf.  428 )     , 

As  to  costs,  it  is  provided  that  upon  any  motion,  (other  than 
for  a  judgment  for  n^oney,)  the  court  may  give  or  refuse  costs 
afits  discretion,  unless  it  be  otherwise  provided.  (V.  C.  1873, 
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c.  181,  §  4.)  But  we  have  seen  tliat  in  general,  in  tlie  ex- 
ercise of  this  discretion,  the  costs  will  be  awarded  to  the  party 
substantially  prevailing,  {Ante,  p.  789-'90.) 

If  judgment  be  given  for  the  plaintiff  on  a  motion,  the  de- 
fendant may  file  a  bill  of  exceptions,  setting  forth  the  proofs 
submitted,  and  have  the  cause  revised  in  an  appellate  court. 
And  if  upon  examination  of  the  proofs,  it  does  not  appear  to 
the  appellate  court  tliat  the  plaintiff  is  entitled  to  recover,  the 
judgment  is  to  be  reversed.  (1  Rob.  Pr.  (1st  ed.)  591 ;  Mayor, 
&c.  V.  Hunter,  2  Munf.  228 ;  Stratton  v.  Mut.  Assur.  Soc,  6 
Eand.  22  ;  Grays  v.  Turnpike  Co.  4  Eand.  578  ;  Ante,  p.  746.) 
3*.  The  several  Prominent  Instances  of  Motions  allowed  by  Law. 
?  It  must  suffice  to  enumerate  the  most  promineut  instances 

of  motions  allowed  by  law.  and  to  refer  to  the  statutes  relat- 
ing thereto,  and  some  of  the  authorities  which  illustrate  the 
statutory  provisions ; 
W.  C. 
1".  Motion  on  Forthcoming  Bonds. 

See  V.  C.  1873,  c.  185,  §  1,  2,  3  &  seq.,  8  &  seq.;  Id.  c. 
163,  §4;  Id.  c.  49,  §  43  ;  1  Rob.  Pr.  (1st  ed.)  591  &  seq; 
Bart.  Pr.  333  &  seq. 

The  language  of  the  statute,  that  the  officer  may  take  a 
forthcoming  or  delivery  l)ond,  gives  no  discretion  to  the  of- 
ficer. He  must  take  it  if  offered.  (Dwarr.  Stats.  (Potter), 
220,  &  n  (27);  Supervisors  v.  U.  States,  4  Wal.  446  ;  City 
of  (lalena  v.  Amy,  5  Wal.  709  ;  Garland  v.  Lynch,  1  Rob. 
559.) 

The  tenor  of  the  bond  must  correspond  with  the  statute  in 
all  particulars.  See  1  Rob.  Pr.  (1st  ed.)  592 ;  Wood  v. 
Davis,  1  Wash.  70 ;  Irvin  v.  Eldridge,  1  Wash,  161 ;  Hub- 
bard V.  Taylor,  1  Wash.  259;  Downmau  v.  Chiun,  2.Wash. 
189  ;  Wilkinson  v.  McLochlin,  1  Call.  49  ;  Scott  v.  Hornsby, 
1  Call.  43,  &c.;  Winston  v.  Comm'th,  2  Call.  294  &  seq; 
Bartley  v.  Yates,  2  H.  &  M.  398 ;  Glascock  v.  Dawson,  1 
Munf.  606  &  seq;  Bronaugh  v.  Freeman,  2  Munf.  266; 
Beale  v.  Wilson,  4  Munf.  380 ;  Harrison  v.  Tiernans,  4 
Rand.  177;  Harpers  v.  Patton,  1  Leigh,  312  &  seq ;  Meze 
V.  Howver,  1  Leigh,  442  ;  TurnbuU  v.  Clairborne,  3  Leigh, 
393  &  seq ;  Hairston  v.  Woods,  9  Leigh,  309  &  seq ;  Spen- 
cer V.  Pileher,  10  Leigli,  492  &  seq. 

As  to  the  form  and  tenor  of  the  condition.  See  1  Rob.  Pr. 
(1st  ed.);  Hubbard  v.  Taylor,'  1  Wash.  259 ;  Jett  v.  Walker, 

1  Rarid  212,  note;  Downman  v.  Downman,  2  Wash.  189; 
Bell  v.  Marr,  1  Call.  47  ;  Wilkinson  v.  McLochlin,  1  Call. 
49 ;  Osborne  v.  Crawley,  1  Va.  Cas.  113 ;  Winston  v.  Comm'th, 

2  Call.  290  ;  Harpers  v.  Patton,  1  Leigh,  306  ;  Lewis  v. 
Thompson,  2  H.  &  M.  100  ;  Bronasgh  v.  Freeman,  2  Munf. 
266 ;  Bartley  v.  Yates,  2  H.  &  M.  398 ;  Wood  v.  Davis,  1 
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Wash.   69 ;    Irvin  v.   Eldridge,  1   Wash.   161 ;    Ballard  v. 
Whitlock,  18  Grat.  235. 

In  respect  to  the  forfeiture  of  the  hond,  and  the  conse- 
quences thereof,  see  1  Rob  Pr.  (1st  ed.)  595  &  seq ;  Bernard 
V.  Scott,  3  Rand.  522 ;  McKinster  v.  Grarrott,  3  Rand.  554 ; 
Cole  V.  Fenwick,  Gilm.  134 ;  Pleasants  v.  Lewis,  1  Wash. 
273  ;  Wilson  v.  Stevenson,  2  Call.  213 ;  Rucker  v.  Harrison, 
6  Munf.  181;  Eppes  v.  Colley,  2  Munf.  523;  Nicolas  v. 
Pletcher,  1  Wash.  330:  Cooke  v.  Piles,  2  Munf.  153;  Lusk 
V.  Ramsay,  3  Miinf.  454 ;  Jones  v.  Myrick,  8  Qrat.  179 ; 
Randolph  v.  Randolph,  3  Rand.  490 ;  Taylor  v.  Dundass,  1 
Wash.  92 ;  Downman  v.  Downman,  2  Wash.  189 ;  Garland 
V.  Lynch,  ]  Rob.  545 ;  Lipscomb  v.  Davis,  4  Leigh,  303 ; 
Robinson  v.  Sherman,  2  Grat.  178  ;  Leake  v.  Ferguson,  2 
Grat.  419. 

As  to  the  consequence  of  quashing  a  forthcoming  hond  as 
faulty,  sec  1  Rob.  Pr.  (1st  ed.)  597  &  seq ;  Y.  C.  1873,  c. 
185,  §  5  ;  Jett  v.  Walker,  1  Rand.  211 ;  Braggs  v.  Murray, 
6  Munf.  32  ;  Couch  v.  Miller,  2  Leigh,  545. 

The  bond,  insufficient  as  a  forthcoming  bond,  may  he  good 
■as  a  common  law  hond.  See  1  Rob.  Pr.  (1st  ed.)  598 ;  Booker 
v.  Coutts,  1  Call.  243  ;  Hewlett  v.  Chamberlayne,  1  Wash. 
367;  Beale  v.  Downman,  1  Call.  249;  Johnstons  v.  Meri- 
wether, 3  Call.  523. 

As  to  the  award  of  execution  on  the  hond,  see  1  Rob.  Pr. 
<lst  ed.)  548  ;  TurnbuU  v.  Claiborne,  3  Leigh,  392 ;  Dix  v. 
Evans,  3  Munf.  308  ;  Wilson  v.  Stevenson,  2  Call.  213 ; 
Glassel  v.Delima,  2  Call.  368  ;  Glascock  v.  Dawson,  iMunf. 
'605;  Bronaugh  v.  .Freeman,  2  Munf.  266;  Osborne  v. 
Crawley,  1  Va.  Cas.  113  ;  Burke  v.  Levy,  1  Rand.  1 ;  Mc- 
Rae  V.  T.  Pike  Co.  3  Rand.  160 ;  Harpers  v.  Patton,  1  Leigh, 
306  ;  Anderson  v.  Leitch,  1  Leigh,  462  ;  Beale  v.  Wilson,  4 
Munf.  380;  Stanard  v.  Timberlake,  3  Leigh,  681 ;  Garland 
V.  Lynch,  1  Rob.  545 ;  Wooten  v.  Bragg,  1  Grat.  1 ;  Booth  v. 
Kinsey,  8  Grat.  560  ;  Ballard  v.  Whitlock,  18  Grat.  335  ; 
Goolsby  V.  Strother,  21  Grat.  107. 

The  defence  of  set-off  is  admissible,  when  the  forthcoming 
bond  is  taken  on  a  warrant  of  distress  for  rent.     See  Allen 
V.  Hart,  18  Grat.  722. 
2".  Motion  of  Surety  against  Principal. 

See  Y.  C.  1873,  c.  143,  §  6  ;  1  Rob.  Pr.  (1st  ed.)  604 
&  seq ;  Bart.  Pr.  341  &  seq ;  Harrison  v.  Field,  2  Wash. 
136  ;  Graves  v.  Webb,  1  Call.  443  ;  Eppes  v.  Randolph,  2 
Call.  125  ;  Royster  v.  Leake,  2  Munf.  280_;  Randolph  v. 
Randolph,  3  Rand.  490 ;  Bacchus  v.  Gee,  2  Leigh,  68  ;  Ayres 
V.  Lewellin,  3  Leigh,  609 ;  Butterworth  v.  Ellis,  6  Leigh, 
106  ;  Powell  v.  White,  11  Leigh,  309  ;  Curd  v.  Miller,  7 
Grat.  185  ;  Stephenson  v.  Taverners,  9  Grat.  398  ;  Hunter 
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V.  Lawrence,  11  Grat.  Ill ;  Wm.  and  Mary  Col.  v.  Powell, 
12  Grat.  372  ;  Harnsbarger  v.  Geiger,  3  Grat.  144,  147-'8  ; 
Humphrey  v.  Hitt,  6  Grat.  509 ;  Devers  v.  Ross,  10  Grat. 
252  ;  Harnsbarger  v.  Kinney,  13  Grat.  511  ;  Mills  v.  Central 
Savings  Bank,  16  Grat.  97  ;  Kendrick  v.  Forney,  22  Grat. 
748  ;  Harrison  v.  Price,  25  Grat.  563  ;  Benton  v.  Slaughter, 
26  Grat.  923;  Adams  v.  Logan,  27  Grat.  201;  Barger^v. 
Buckland,  28  Grat.  850. 

3".  Motion  of  Surety  against  Co-surety. 

See  Y.  C.  1873,  143,  §  8  ;  Harrison  v.  Lane,  5  Leigh,' 414; 
Perrins  v.  Ragland,  5  Leigh,  »552  ;  Preston  v  Preston,  4 
Grat.  88  ;  Wayland  v.  Tucker,  4  Grat.  267  ;  Booth  v.  Kin- 
sey,  8  Grat.  571,  576  ;  Tarr  v.  Ravenscroft,  12  Grat.  652. 

4".  Motion  of  Bail  against  Principal. 

See  V.  C.  1873,  c,  143,  §  6  ;  Levy  v.  Arnsthall,  10  Grat.. 
641 ;  8\ix>ra,  2". 

5°.  Motion  of  Corporations  against  Delinquent  Shareholders. 
See  1  Rob.  Pr.  (1st  ed.)  607 ;  V.  C.  1873,  c.  57,  §  23,  26 ; 
1  Insts.  Com.  &  Stat.    Law,   531 ;  Graves  v.  T.  Pike  Co.  4 
Rand.  683-'4 ;  Bowyer  v.  T.  Pike  Co.  9  Grat.  109  ;  1  Insts. 
Com.  &  Stat.  Law,  562-'3. 

6".  Motion  of  Client  against  Attorney  at  Law. 

See  V.  C.  1873,  c.  160,  §  10  ;  1  Rob.  Pr.  (1st  ed.)  608 ; 
Ante,  p.  174-'75;  Taylor  v.  Armistead,  3  Call.  200  ;  Gath- 
right  V.  Marshall,  1  H.  &  M.  427  ;  Pidgeon  v.  Williams,  21 
Grat.  254. 

7°.  Motions  against  Officers  for  Delinquency. 

The  motions  against  officers,  in  which  private  individuals 
or  corporations  are  interested  are,  (1),  For  failure  to  make  a 
return  upon  any  process,  or  for  making  a  false  return,  (Y.  C. 
1873,  c.  49  §  27) ;  (2),  For  the  continuance  of  such  failure,. 
(Y.  C.  1873,  c.  49,  §  28) ;  and  (3),  For  failing  to  pay  money 
collected  under  any  order,  warrant  or  process.  (Y.  C.  1873,. 
c.  49,  §  45  ;  Bart.  Pr.  345  &  seq.) 

See  McDowell  v.  Burwell,  4  Rand.  321  ;  Wadsworth  v. 
Miller,  t  Grat.  99  ;  Stone  v.  Wilson,  10  Grat.  529 ;  Bullock 
V.  Goodall,  3  Call.  44 ;  Tyree  v.  Donnally,  9  Grat.  67  ;  Y.  C. 
1873,  c.  183,  §  37;  Goss  v.  Southall,  23  Grat.  832;  Chap- 
man V.  Chevis,  9  Leigh.  297 ;  Scott  v.  Tankersley,  10  Leigh 
586  ;  O'Bannon  v.  Saunders,  24  Grat.  138  ;  Lee  Co.  Justices 
V.  Fulkorson,  21  Grat.  182 ;  Supervisors  v.  Dunn,  27  Grat. 
608. 

8°.  Motion  of  Sheriff  against  his  Deputy. 

See  Y.  C.  1873,  c.  49,  §  46  to  48 ;  1  Rob.  Pr.  (1st  ed.> 
616  &  seq  ;  Asberry  v.  Calloway,  1  Wash.  72  ;  Drew  v.  An- 
derson, 1  Call.  51 ;  Shelton  v.  Ward,  1  Call.  538 ;  Stowers 
V.  Smith,  5  Munf.  401;  Harrison  v.  Lane,  4  Munf.  238  J. 
Jacobs  V.  Hill,  2  Leigh,  393  ;  Fletcher  v.  Chapman,  2  Leigh,, 
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567;  V.  C.  1873,  c.  49,  §  47;  Weaver  v.  Skinker,  4  Grat. 

160 ;    Scott   V.   Tankersley,  10    Leigh,  581  ;    McDaniel  v. 

Brown,  8  Leigh,  218  ;  Lee  County  Justices  v.  Fulkerson,  21 

Grat.  182. 
9°.  Motion  on  any  Bond  taken  iy  an  Officer,  or  given  hy  any 

Sheriff,  Sergeant,  or  Constable. 

See  V.  C.  1873,  c.  163,  §  5 ;  Sangster  v.  Commonwealth, 

17  Grat.  124,  130  &  seq;  Mosby  v.  Mosby,  9  Grat.  589,  602 

&  seq ;  White  v.  Johnson,  1  Wash.  159  ;  James  v.  McCub- 

bin,  2  Call.  273  ;  Moord  v.  Downey,  3  H.  &  M.  127. 
10".  Motion  for  Money  due  on  any  Contract. 

See  V.  C.  1873,  c.  163,  §  6,  7  ;  Ante,  p.  523. 


DIVISION  VI. 
The  Pdksuit  of  Remedies  by  Suit  in  Equity. 

VI.  The  Pursuit  of  Remedies  by  Suit  in  Equity. 

Suits  in  equity  include  an  immense  number  and  variety  of  sub- 
jects— all  of  dvil,  and  none,  in  modei'n  times,  of  cn'wiiwal  jurisdic- 
tion. And  consequently  a  judicature  dealing  with  topics  so  mul- 
tifarious must  be  expected  to  display  in  its  proceedings  more  pli- 
ancy and  less  rigorous  adherence  to  forms  than  we  have  seen  to 
prevail  in  the  proceedings  in  actions  at  common  law.  In  Vir- 
ginia, however,  common  law  and  equity  proceedings  have  been, 
by  statute,  more  and  more  assimilated,  until,  whilst  notable  dif- 
ferences still  exist  between  them,  yet  the  student  will  find  that  the 
knowledge  he  has  attained  touching  the  conduct  of  actions  at 
common  law,  will  render  it  easy  to  acquaint  himself  with  proceed- 
ings in  equity. 

Equity  is,  in  England,  a  branch  of  the  jurisdiction  of  the  court 
of  chancery,  and  is  there  denominatedits  extraordinary  jurisdiction, 
for  a  reason  which  will  be  presently'  apparent.  In  the  United- 
States,  chancery  and  equity  ai-e  often  treated  as  synonymous,  and 
without  much  practical  inconvenience.  But  as  some  confusion  of 
thought  is  liable  to  grow  out  of  the  mixed  use  of  the  terms,  the 
student  is  advised  to  retain  in  his  mind  the  distinction  between 
them,  as  presently  to  be  expounded. 

The  whole  subject  upon  which  we  are  about  to  enter  may  be 
discussed  under  the  two  heads  of  (1),  The  nature,  origin,  and  or- 
ganization of  the  courts  of  chancery  in  England  and  in  Virginia  ; 
and  (2),  The  proceedings  in  the  extraordinary  court  of  chancery, 
or  court  of  equity. 
W.  C. 
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CHAPTER  I. 

The   Nature,   Okigin,  and    Okganization  of  the    Couets   op 
Chancery  in  England  and  in  Virginia. 

1*-  The  Nature,  Origin,  and  Organization  of  the  Courts  of  Chan- 
cery in  England  and  in  Virginia. 

it  is  proposed  to  set  forth,  (1),  The  nature  and  origin  of  the 
courts  of  chancery ;  and  (2),  Their  organization ; 
W.  C. 
1*  The  nature  and  origin  of  the  courts  of  chancery  in  England 
and  in  Virginia. 

The  chief  judge  of  the  court  of  chancery  in  England  has 
always  been  the  Lord  High  Chancellor.  This  ojlce  has  ex- 
isted from  the  most  remote  antiquity  of  the  law.  The  almost 
fabulous  British  king  Arthur  is  said  to  have  appointed  a  chan- 
cellor. The  Anglo-Saxon  monarchs,  from  Ethelbert  (king  of 
Kent,  and  chief  of  the  Heptarchy, from  A.D.568  to  61 6,)  down- 
wards, certainly  had  such  an  officer,  although  we  may  not  there- 
fore conclude,  as  some  have  done,  that  the  chancery  dispensed 
Justice  as  an  ordinary  tribunal,  in  the  reign  of  King  Alfred. 
The  qffi^  of  chancellor  did  indeed  then  exist,  but  centuries 
elapsed  before  the  chancery  assumed  the  functions  of  a  court. 
(1  Campb.  Chan'rs,  26.) 

For  several  centuries  past,  however,  the  chancellor  has  held 
a  very  important  court,  known  as  the  court  of  chancery,  which 
consists  of  two  distinct  tribunals,  the  one  ordinary,  being  a 
court  of  common  law;  the  other  extraordinary,  being  a  court 
of  equity; 
W.  C. 
1°.  The  Ordinary  Court  of  Chancery  in  England. 

The  ordinary  court  of  chancery  (the  court  of  common  law), 
is  a  court  of  record,  and  is  pronounced  by  Blaekstone  to  be 
much  more  ancient  than  the  extraordinary  court,  or  court  of 
equity  (3  Bl.  Com.  47),  althougli  Lord  Campbell  expresses  the 
opinion  that  they  originated  at  the  same  time.  (1  Campb. 
Chan'rs,  30 ;  Ante  p.  184.) 

The  jurisdiction  of  the  ordinary  court  is  to  hold  plea  upon 
writs  of  scire  facias  to  repeal  and  cancel  the  king's  letters 
patent  evidencing  grants  of  the  crown,  when  they  are  made 
against  law,  or  upon  untrue  suggestions  ;  and  also  to  hold  plea 
oi  petitions  of  right,  monstrans  de  droit,  traverses  of  office, 
and  the  like,  wliere  the  crown  has,  upon  misinformation,  in- 
vaded the  subject's  rights  of  property. 

The  ordinary  or  legal  court  of  chancery  is  also  the  offidna 
justitice,  out  of  which  issue  all  remedial  writs  which  pass  un- 
der the  great  seal,  as  well  as  all  commissions  of  bankruptcy, 
idiocy,  lunacy,  and  the  like ;  the  court  being  always  open  to 
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the  subject  to  demand  ex  debito  justitice,  any  writ  tliat  his  oc- 
casions call  for.     (3  Bl.  Com.  48 ;  3  St.  Com.  408  &  seq; 
Bac.  Abr.  Court  of  Chancery  (A)  and  (B) ;  Ante,  p.  184.) 
2°.  The  Extraordinary  Court  of  Chancery,  or  Court  of  Equity, 
in  England  and  in  Yirginia. 

The  equitable  or  extraordinai-y  branch  of  the  court  of 
chancery,  whensoever  or  howsoever  the  jurisdiction  origin- 
ated, has  for  many  ages  possessed  more  judicial  consequence 
than  any  other  court  in  the  kingdom ;  and  in  the  jurispru- 
•dence  of  Virginia,  and  generally  of  these  States,  equity  cog- 
nizance holds  a  place  not  less  important  than  in  England,  as 
"will  be  apparent  from  the  enumeration  presently  to  be  made 
of  its  more  prominent  subjects.  Meanwhile,  as  we  are  to  look 
at  it  as  it  exists  with  us,  it  will  tend  to  clearness  of  apprehen- 
sion to  denominate  it  the  court  of  equity,  instead  of  \hQ  extra- 
ordinary court  of  chancery.  Let  us  examine,  (1),  The  causes 
which  gave  rise  to  the  equitable  jurisdiction  of  the  court  of 
■chancery  in  England ;  (2),  The  modern  criterion  of  equitable 
jurisdiction  in  England  and  in  Virginia ;  (3),  The  technical 
meaning  of  equity  in  England  and  in  the  United  States ;  and 
{4),  The  functions  of  the  courts  of  equity  iu  England  and"  in 
Virginia ; 
W.  C. 
1*.  The  Causes  which  gave  Eise  to  the  Equitable  Jurisdiction 
of  the  Court  of  Chancery  in  England. 

The  causes  which  gave  rise  to  the  equitable  jurisdiction  of 
the   court  of  chancery  maj'  be  summed  up  thus :  (1),  The 
unreasonable  rigor  or  remissness  of  the  clerks  in  chancery  in 
omitting  to   devise   new  writs,   and    the    illiberality  of   the 
judges  in  declining  to  extend  the  remedial  effect  of  the  old; 
(2),  The  power  and  iniiuence  of  the  great  barons  in  pervert- 
ing the  administration  of  justice;  (3),  The  general  inade- 
quacy of  many  of  the  remedies  used  in  the  courts  of  law; 
and  (4),  The  introduction  of  uses.     {Ante,  p.  185) ; 
W.  C. 
1®.  The  unreasonable  Rigor  or  Remissness  of  the  Clerks  in 
Chancery  in  omitting  to   devise  new  Writs,  and  the  II- 
liherality  of  the  Judges  in  declining  to  extend  the  reme- 
dial effect  of  existing  "Writs  to  new  Cases. 

It  was  the  duty  of  the  clerks  in  chancery,  (afterwards 
fityled  Masters)  to  hear  and  examine  the  complaints  of 
those  wlio  sought  redress  in  the  king's  courts,  and  to  fur- 
nish them  with  the  appropriate  writs ;  and  although  they 
conld  not  at  common  law  alter  the  old  writs  recorded  of 
long  time  in  the  '■'■Register  of  Writs,"  nor  add  new  ones, 
they  wei'e  understood  to  possess  the  power  to  adapt  the 
existing  forms  to  particular  cases  which  were  only  new  in 
the  instance,  and    not  in  principle;  it  being  apparently 
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agreed  that  parliament  alone  had  power  to  devise  writs- 
new  in  principle.  (1  Spence  Eq.  Jur.  238-'9  ;  2  Keeves' 
Hist.  E.  L.  203 ;  Fref .  9  Co.  p.  xxviii.)  The  clerks  being 
remiss,  however,  in  performing  this  function,  their  deli- 
gence  was  quickened  by  the  statute  13  Edw.  I,  c.  24, 
whereby  it  is  pro\'ided  that  "Whensoever  from  henceforth 
in  one  case  a  writ  shall  be  found  in  the  chancery,  {i.  e.  in 
the  Register  of  Writs,  kept  there,)  and  in  a  like  case  fall- 
ing under  the  same  right,  and  requiring  like  remedy,  no 
precedent  of  a  writ  can  be  produced,  the  clerks  in  chancery 
shall  agree  in  forming  a  .new  one;  and  if  they  cannot 
agree,  it  shall  be  adjourned  to  the  next  parliament,  where 
a  writ  sliall  be  framed  by  consent  of  the  learned  in  the 
law,  lest  it  happen  for  the  future,  that  the  court  of  our 
lord  the  king  be  deiicient  in  doing  justice  to  the  suitors." 

^Numerous  writs  were  accordingly  devised  adapted  ta 
the  nature  of  the  case,  some  in  tort,  and  others  in  contract^ 
taking  the  name  of  writs  of  trespass  on  the  case,  {trans- 
gressibnis  super  casum.)  And  this  provision,  with  some 
pains-taking  on  the  part  of  the  clerks  or  masters  in  chan- 
cery, might  have  effectually  answered  in  some  important 
particulars  the  purposes  of  a  court  of  equity.  And  on 
the  other  hand,  even  though  the  clerks  had  disregarded,  as 
they  did,  the  policy  of  the  statute  above  cited,  had  the 
judges  exercised  a  due  liberality  in  extending  the  remedial 
effects  of  the  existing  writs,  there  would  have  been  com- 
paratively small  occasion  to  resort  to  anj'  extraordinary 
jurisdiction.     (3.  Bl.  Com.  50,  51.) 

But  both  clerks  and  judges  were  wanting  in  a  just  ap- 
preciation of  their  duty,  and  suitors  finding  themselves  de- 
nied redress  in  any  of  the  king's  courts,  brought  their 
grievances  directly  to  the  king,  and  in  process  of  time  all 
such  cases  of  residuary  or  unappropriated  jurisdiction  fell 
under  the  extraordinary  authority  of  the  court  of  chancery. 
2".  The  Rower  and  Influence  of  the  great  Barons  in  pervert- 
ing the  Administration  of  Justice. 

There  is  reason  to  believe,  that  amongst  the  earliest  ap- 
plications for  special  relief  referred  to  the  chancellor,  were 
complaints  from  those  wlio  suffered  by  direct  violence,  and 
the  combination  and  confederacy  of  powei-ful  lords,  over- 
awing, resisting  or  perverting  the  ordinary  administration, 
of  justice  through  the  courts,  so  that  no  redress  30uld  be 
obtained,  except  by  the  direct  interposition  of  the  royal 
authority.  (1  Spence  Eq.  Jur.  342-'3 ;  1  Campb.  Chan'rs, 
32.) 
3*.  The  general  Inadequacy  in  many  cases  of  the  only  Reme- 
dies Obtainable  in  a  Court  of  Law. 

Thus,  for  example,  where  the  parties  were  interested 
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together,  as  m  the  case  of  partners,  touching  affairs  of  the 
partnership  ;  where  mutual  accounts  were  intricate  ;  where 
a  suppression  of  documents  had  occurred  ;.^where  the  spe- 
cific enforcement  of  a  collateral  agreement  was  necessary 
to  the  justice  of  the  case ;  or  where  there  was  urgent  need 
»  to  prevent  irremediable  damage  to  property  or  to  health; 
in  these  and  numerous  other  cases,  a  remedy  at  law  was 
either  wholly  wanting,  or  that  which  was  allowed  was  in- 
adequate. (1  Campb.  Chan'rs,  32.) 
4".  The  Introduction  of  Uses  and  Trusts  into  England. 

Uses  and  trusts  were  introduced  into  England  in  the 
latter  part  of  the  reign  of  Edward  III,  about  A.  D.  1370. 
The  idea  was  derived  from  the  fidei  cominissum  of  the 
Koman  law,  and  was  resorted  to  by  the  ecclesiastics  in 
order  to  evade  the  statutes  of  mortmain.  As  the  common 
law  had  not  conceived  the  possibility  of  separating  the  use 
from  the  legal  title,  the  statutes  of  mortmain  had  not,  down 
to  that  time,  contemplated  the  acquisition  by  ecclesiastical 
corporations  and  persons  of  any  such  interest  as  a  use,  and 
consequently  had  not  prohibited  it.  Tiie  court  of  chan- 
cery, however,  held  uses  and  trusts  to  be  binding  in  con- 
science, though  totally  discountenanced  by  the  common 
law;  and  as  many  advantages  were  found  to  be  attendant 
upon  such,  interests,  when  held  by  natural  persons  and 
laymen,  as  well  as  by  corporations  and  ecclesiastics,  in  a 
short  time  an  immense  proportion  of  the  lands  of  England 
were  conveyed  to  trustees  in  trust^for,  or  or  to  the  use  of 
their  real  proprietors.  And  although  about  twenty  years 
afterwards,  bj'  the  Stat.  15  Ric.  11^  c.  5,  the  ecclesiastics, — 
the  inventors  in  England  of  this  new  manner  of  interest, — 
were  deprived  of  the  benefit  of  theii-  daring  experiment, 
by  extending  the  mortmain  policy  to  uses,  the  people  at 
large  became  more  and  more  enamored  of  them,  and  ere 
many  years  had  elapsed,  the  court  of  chancery,  in  the  ex- 
traordinary or  equitable  branch  of  its  jurisdiction,  found 
itself  possessed,  through  the  medium  of  uses  and  trusts,  of 
the  cognizance  of  a  great  part  of  the  property  of  the 
realm.  {Ante,  Vol.  II,  p.  177  &  seq,  726  &  seq ;  3  Bl. 
Com.  51 ;  1  Spence's  Eq.  Jurisd.  442  &  seq.) 

"Whenever,  from  these  or  other  causes,  the  subject  was 
denied  complete  redress  for  his  wrongs  in  the  courts  of 
law,  he  carried  his  grievances,  as  intimated  above,  to  the 
foot  of  the  throne,  where  they  were  heard  and  disposed  of 
before  the  king  himself,  either  in  the  great  council  of  the 
realm,  that  is,  the  parliament,  or  in  his  lesser  and  more 
select  council,  of  which  the  chancellor  was,  for  the  most 
part,  a  chief  member ;  and  being  the  most  learned,  and  at 
the  same  time  the  most  permanent,  he  by  degrees  monopo- 
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lized  the  sole  adjudication  of  all  such  extraordinary  causes. 
(1  Cairipb.  Chan'rs,  30  &  seq;  1  Spence  Eq.  Jurisd.  328 
&  seq.) 
2'!.  The  Modern  Criterion  of  Equitable  Jurisdiction  in  England 
and  in  Yirginia, 

In  modern  times,  a  criterion  of  equitable  jurisdiction  is 
adopted,  having  a  striking  analogy  to  its  origin,  namely,  the 
insufficiency,  for  any  cause,  of  the  remedies  administered  in 
the  law  Courts  ;  for  it  may  be  assumed  as  practically  a  uni- 
versal rule,  that  if  there  is  a  right,  and  no  remedy  at  law,. 
or  an  obscure,  douhtful,  or  inadequate  one  to  enforce  it,  a, 
proper  remedy,  as  far  as  the  circumstances  admit,  will  be 
afforded  in  equity.'  (2  Eob.  Pr.  (1st  ed.)  I  ;  1  Stor.  Eq.  §■ 
33 ;  1  Spence  Eq.  Jurisd.  430 ;  Hargr.  Law  Tracts,  444: ; 
Mitf.  Eq.  PI.  104-'5.)  Let  tlie  qualification  be  noted,  as^ 
far  as  the  circumstances  admit ;  for  there  are  cases  of  rights 
where  the  remedy  at  law  is  inadequate,  and  where  yet 
equity  will  decline  to  interpose,  becnnse  from  the  nature  of 
the  case  it  can  afford  no  etfoctual  relief.  Thus,  in  case  of 
the  violation  of  a  contract  to  render  a  personal  service,  the 
eifective  performance  of  whicli  depends  peculiarly  on  know- 
ledge, skill,  or  taste,  such  as  authorship,  acting  as  a  player, 
singing,  dancing,  and  the  like,  damages  (the  only  redress 
which  the  common  law  gives)  are  often  inadequate,  but  a 
court  of  equity  will  take  no  cognizance  of  tlie  case,  in  order 
to  compel  a  specific  performance  of  the  agreement,  because 
in  the  nature  of  things  it  is  impossible  that  it  should  do  so 
effectively.  In  some  cases,  indeed,  equity  has  interposed  by 
injunction,  to  prevent  the  delinquent  from  engaging,  con- 
trary to  the  terms  of  the  contract,  in  the  service  of  a  rival 
establishment ;  but  even  that  redress  is  afforded,  it  is  be- 
lieved, only  on  the  ground  that  the  contract  amounts  to  a- 
partnership,  between  tlie  parties  to  it,  and  is  denied  when 
there  is  no  partnership.  (Clarke  v.  Price,  2  Wils.  Ch.  R. 
157;  Kemble  v.  Kean,  6  Sim.  (9  Eng  Ch.  E.)  333;  Kem- 
berly  v.  Jennings,  Id.  340;  Morris  v.  Colraan,  18  Yes.  437.) 
3*.  The  Technical  Meaning  of  Equity  in  England  and  in  the 
United  States. 

The  term  equity,  in  England  and  in  Virginia,  and  as  em- 
ployed in  most  of  the  American  States,  has  a  signification 
very  different  from  the  same  term  in  the  general  sense  of 
Grotiu's,  namely,  "  the  correction  of  that  wherein  the  law,  by 
reason  of  its  universality,  is  deficient."  Let  us  observe, 
therefore,  (1),  The  definition  of  equity  in  this  technical 
sense ;  and  (2),  The  grounds  of  discrimination  between 
courts  of  law  and  courts  of  equity  ; 
W.  C. 
1^-  The  Definition  of  Technical  Equity. 
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The  English  and  American  technical  equity  is  well  de- 
fined by  Mr.  J.  Story,  to  be  "  that  portion  of  remedial  jus- 
tice which  is  exclusively  administered  by  a  court  of  equity, 
as  contradistinguished  from  that  portion  of  remedial  jus- 
tice which  is  exclusively  administered  by  a  court  of  com- 
mon law."  (1  Stor.  Eq.  §  25.)  But  equity  does  not  un- 
dertake, as  has  been  sometimes  thought,  either  to  abate 
the  rigor  of  the  common  law,  or  to  supply  the  defects  of 
positive  legislation,  and  it  holds  itself  as  much  subject  to 
be  controlled  by  established  rules  and  precedents  as  do  the 
courts  of  law.  (3  Bl.  Com.  430;  1  Stor  Eq.  §  12, 14,  &c., 
19  &  seq.) 
2*.  The  Grounds  of  Discrimination  between  Courts  of  Com- 
mon Law  and  Courts  of  Equity. 

Mr.  Justice  Story  further  discriminates  between  courts 
of  equity  and  courts  of  common  law,  by  reference  to  the 
particulars  following,  (1  Stor.  Eq.  §  26  &  seq);  namely  : 

(1),  The  different  natures  of  the  rights  which  they  are 
designed  to  recognize  and  protect. 

Thus  equity  takes  notice  of  and  protects  especially  trusts 
and  equitable  estates  generally  ;  injuries  arising  by  mis- 
take, accident  or  fraud  ;  many  cases  of  penalties  and  for- 
feitures, in  order  to  relieve  against  them;  and  cases  of  im- 
position and  unconscionable  bargains,  &c.  ;  whilst  a  court 
of  common  law,  in  some  of  tliese  cases,  as  notably  in  the 
case  of  trusts  and  equitable  estates,  does  not  recognize  the 
right,  and  in  all  of  them  affords  either  no  protection  thereto, 
or  a  very  inadequate  one.     (1  Stor.  Eq.  §  29); 

(2),  The  different  natures  of  the  remedies  which  they  ap- 

piy-  ,       .        ,        . 

Thus,  the  courts  of  equity  enforce  in  certain  cases  the 
specific  performance  of  contracts  where  damages  for  their 
violation  would  constitute  an  inadequate  redress;  grant 
injunctions  to  prevent  the  perpetration  or  continuance  of 
injuries  which  would,  from  their  nature,  be  incapable  of 
I  reparation  in  damages  ;  and  otherwise  aim  to  afford  specific 
redress  precisely  adapted  to  the  nature  of  the  case ;  whilst 
courts  of  law  aim  to  give  specific  redress  only  in  a  few  cases 
•which  have  been  heretofore  mentioned,  (^Ante,  p.  333)  and 
in  general,  have  no  power  to  compel  the  specific  execution 
of  agreements,  or  to  prevent  the  commission  of  a  wrong, 
however  irreparable.     (1  Stor.  Eq.  §  30);  and 

(3),  The  different  natures  of  the  forms  and  modes  of  pro- 
cedure which  they  adopt. 

Thus  equity  determines  contested  facts  ly  the  court,  instead 
of  by  a  jury;  derives  proofs  from  discoveries  on  oath  made 
by  the  parties,  as  well  as  from  the  evidence  of  disinterested 
witnesses,  (although,  in  this  particular  the  courts  of  law 
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are,  by  statute  in  Virginia,  closely  assimilated  to  the  equity 
courts,  y .  C.  1873.  c.  172,  §  21 '  to  24) ;  settles  accounts, 
and  makes  extrinsic  inquiries  through  the  agency  of  a  Tnas- 
ter  commissioner,  &c.  (1  Stor.  Eq.  §  31.) 
4*.  The  Functions  of  the  Courts  of  Equity  in  England  and  in 
Virginia. 

The  functions  of  the  courts  of  equity,  that  is,  the  jurisdic- 
tion exercised  by  them,  have  been  subjected  to  various  classi- 
fications by  different  writers,  all  of  them  founded  more  or 
less  closely  upon  a  comparison  with  the  authority  and  func- 
tions of  the  common  law  courts. 

Perliaps  the  subject  may  be  more  satisfactorily  presented 
by  adverting  to  (1),  The  classification  proposed  by  Lord 
Kedesdale ;  (2),  That  proposed  by  Mr.  Fonblanque,  Mr.  Jus- 
tice Story,  and  others  ;  and  (3),  That  proposed  by  Mr. 
Spence ; 
W.  C. 
1'^.  The  Classification  of  the  Subjects  of  Equity- Jurisdiction 
proposed  hy  Lord  Sedesdale. 

Having  stated  the  general  objects  of  the  jurisdiction  of  a 
court  of  equity,  (Mitf.  Eq.  PL  3  &  seq).  Lord  Redesdale 
observes,  that  it  may  be  thence  collected  that  the-  jurisdic- 
tion, when  it  assumes  &  power  of  decision,  is  to  be  exer- 
cised in  tlie  cases  following,  (Mitf.  Eq.  PL  103  &  seq) : 

1,  "Where  the  principles  of  law  by  which  the  ordinp-ry 
courts  are  guided  give  a  right,  but  the  powers  of  those 
courts  are  not  sufiicient  to  afford  a  complete  remedy,  or 
their  modes  of  proceeding  are  inadequate  to  the  purpose. 
(Mitf.  Eq.  PL  104  &  seq) ; 

2,  Where  the  courts  of  ordinary  jurisdiction  are  made 
instruments  of  injustice,  as  in  cases  of  fraud  or  accident. 
(Mitf.  Eq.  PL  116  &  seq) ; 

3,  Where  the  principles  of  law  by  which  the  ordinary 
courts  are  guided  give  no  right,  but  upon  the  principles  of 
universal  justice  the  interference  of  the  judicial  poweris 
necessary  to  prevent  a  wrong,  and  the  positive  law  is  silent, 
as  in  matters  of  trust  and  confidence.     (Mitf.  Eq.  PL  120.) 

From  the  same  enumeration  of  the  general  objects  of 
equity  cognizance,  the  author  proceeds  to  say  that  it  may 
be  also,  collected  that  the  courts  of  equity,  without  deciding 
upon  the  rights  of  the  parties,  administer  to  the  ends  of 
justice  by  assuming  a  jurisdiction ; 

4,  To  remove  impediments  to  the  fair  decision  of  a  ques- 
tion in  other  courts,  as  by  prohibiting  satisfied  trust-terms 
for  years  from  being  used  to  repel  an  action  of  ejectment 
brought  for  the  land  by  the  real  owner.  (Mitf.  Eq.  PL 
104,  121 ;  2  Lists.  Com.  &  Stat.  Law,  144,  199  &  seq) ; 

.  5,    To  provide  for  the  safety  of  property  in  dispute 
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pending  a  litigation,  as  by  an  injunction  to  prohibit  waste, 
the  appointment  of  a  receiver,  &e.  (Mitf.  Eq.  Fl.  104, 
122); 

6,  To  restrain  the  assertion  of  doubtful  rights  in  a  man- 
ner productive  of  irreparable  damage,  as  by  injunction  to 
prohibit  the  alleged  invasion  of  copy-rights  and  patent- 
rights.     (Mitf.  Eq.  PI.  104,  123  &  seq); 

7,  To  prevent  injury  to  a  third  person  by  the  doubtful 
title  of  others,  as  by  interpleader,  &c.  (Mitf.  Eq.  PI.  104, 
125); 

8,  To  put  a  bound  to  vexatious  and  oppressive  litigation, 
and  prevent  multiplicity  of  suits,  as  where  one  general 
legal  right  is  claimed  against  many  distinct  persons,  for 
instance,  a  right  of  fishery  throughout  the  course  of  a  con- 
siderable river,  in  opposition  to  the  riparian  proprietors, 
and  a  bill  is  filed  to  establish  the  right  against  all.  (Mitf. 
Eq.  PI.  104,  127  &  seq.) 

And  farther,  that  courts  of  equity,  without  pronouncing 
any  judgment  which  may  aifect  the  rights  of  parties,  ex- 
tend their  jurisdiction. 

9,  To  compel  a  discovery  which  may  assist  the  decisions 
of  other  courts.     (Mitf.  Eq.  PI.  104,  130) ;  and 

10,  To  preserve  testimony  when  in  danger  of  being  lost 
before  the  matter  to  which  it  relates  can  be  made  the  sub- 
ject of  judicial  investigation,  for  which  easy  and  cheap 
provision  is  now  made  hy  statute  with  us.  (Mitf.  Eq.  PI. 
104,  130  ;  V.  0  1873,  c.  172,  §  40.) 

2^.  The  Classification  of  the  Subjects  of  Equity-Jurisdiction 

proposed  by  Mr.  Fonblanque,  Mr.  Justice  Story,  and  others. 

This   classification,   founded   on  a   comparison  of   the 

powers  of  equity  with  those  of  the  courts  of  common  law, 

arranges  the' subjects  of  the  jurisdiction  of  the  courts  of 

equity  under  the  respective  heads  (having  reference  to  the 

courts  of  law), of,  (1),  Concurrent;  (2),  Exclusive;  and  (3), 

Auxiliary,  or  Supplemental.     (Fonbl.  B.  I,  c.  I,  §  3,  n  (f), 

and  Am.  note  * ;  1  Stor.  Eq.  §  75  &  seq ;  2  Do.  §  960  & 

seq,  §  1480,  &  seq  ;  Coop.  Eq.  PI.  Introd.  p.  xxvi.  &  seq); 

W.  C. 

V.  The  Subjects  embraced  by  the  Concurrent  Jurisdiction 

of  the  Courts  of  Equity. 

The  jurisdiction  of  the  courts  of  equity  is  concurrent 
more  or  less  with  that  of  the  courts  of  law  in  a  great 
number  of  cases,  such  as  (1),  Accident ;  (2),  Mistaiie;  (3), 
Fraud;  (4),  Account;  (5),  Administration  and  legacies; 
(6),  Dower  and  partition;  (7),  Confusion  of  boundaries; 
fS),  Marshalling  of  seourites;  (9),  Partnership;  (10), 
Cancellation  of  writings ;  (11),  Specific  performance  of 
agreements;  (12),  Interpleader,  bills  quia  timet  and  bills 
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of  peace ;  and  (13),  Injunctions.     (Fonbl.  Eq.  B.  1,  c.  I, 
§  3,  n  (f),  ,and  Am.  note  *;  1  Stor.  Eq,  §  Y5  &_seq.) 
2'.  The  Subjects  embraced  by  the  Exclusive  Jurisdiction  of 
the  Courts  of  Equity. 

The  jurisdiction  of  the  courts  of  equity  is  exclusive  of 
that  of  the  courts  of  law  in  the  instances  following, 
amongst  others,  namely :  (1),  Trusts ;  (2),  Mortgages ; 
(3),  Assignments ;  (4),  Election  and  satisfaction ;  (5), 
Penalties  and  forfeitures ;  (6),  Infants,  idiots  and  lunatics; 
(7),  Separate  property  of  married  women ;  and  (8),  The 
setting  aside  of  awards.  (2*Stor.  Eq.  §  960  &  seq.) 
3^.  The  Subjects  embraced  by  the  Auxiliary  Jurisdiction 
of  the  Courts  of  Equity. 

The  jurisdiction  of  the  courts  of  equity  is  reckoned  by 
Mr.  Justice  Story  to  be  auxiliary  or  supplemental  to  that 
of  the  courts  of  law  in  but  two  instances,  although  several 
of  the  cases  mentioned  in  the  foregoing  classes  might, 
with  propriety,  be  placed  under  this  head.  The  cases  re- 
ferred hither,  however,  by  the  learned  writer  just  named, 
are  (1),  Bills  of  discovery ;  and  (2),  Bills  to  perpetuate 
testimony.  (2  Stor.  Eq.  §  1480  &  seq.) 
3®.  The  Classification  of  the  Subjects  of  Equity- Jurisdiction 
proposed  hy  Mr.  Spence. 

Mr.  Spence  having  cited  from  George  Norburie's  in- 
genious and  interesting  discourse  upon  "The  Abuses  and 
Kemedies  of  Chancery,"  addressed  to  the  Lord  Keeper 
Williams,  in  the  latter  part  of  the  reign  of  James  I. 
(Hargr.  Law  Tr.  444),  a  passage  tending  to  show  that  the 
true  criterion,  then  and  now,  of  equity-cognizance  is  the 
non-existence  of  an  adequate  and  certain  remedy  at  law,, 
proceeds  to  found  his  classification  of  the  subjects  of  equity 
jurisdiction  upon  the  mode  and  extent  in  which  the  co-ex- 
isting state  of  the  law  has  been  affected,  as  regards  each 
separate  class  of  cases  on  which  the  jurisdiction  of  the 
court  of  chancery  has  been  exercised.  (1  Spence  Eq. 
Jurisd.  430.) 

Taking  thus  the  extent  and  the  mode  in  which  the  legal 
title  or  interest  of  the  parties  is  affected  as  the  basis  of  the 
summary,  the  natural  order  seems  to  be  to  consider,  in  the 
first  place,  those  cases  in  which  the  most  violent  invasion 
of  the  law  has  been  effected,  and  then  to  arrange  in  subse- 
quent classes  those  cases  wl^ere  the  interference  is  less  and 
less,  until  at  length  we  come  to  the  cases  where  the  juris- 
diction of  equity  is  merely  assistant  to  the  courts  of  com- 
mon law.  The  several  classes,  witli  their  sub-divisions,, 
■will  then  be  as  follows :  / 

W.  C. 
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1*.  Cases  wherein  a   Violent  Invasion  of  the  Law  has  been 
Effected. 

Mr.  Spence  regards  the  doctrines  touching  matters  of 
trust  and  confidence  as  answering  especially  to  this  de- 
scription, for  through  them  the  court  has  introduced  a 
right  of  enjoyment  of  property  distinct  from  the  legal 
right,  and  has  made  the  legal  right  subservient  to  this 
beneficial  title  to  enjoyment,  and  regulated  the  exercise 
of  both  according  to  principles  of  its  own.     Under  this 
liead  also,  he  ranges  several  cases  which  jjartake  of  the 
nature  of  matters  of  trust  and  confiden(-e.    (1  Spence  Eq. 
Jui-isd.  431-'2,  435  &  seq.) 
W.  C. 
18.  Matters  of  Trust  and  Confidence. 
2s.  Administration  of  Dead  Men's  Estates. 
38.  Charities. 

48.  Separate  Estate  of  Married  "Women. 
58.  Mortgages ;  and, 
68.  Care  of  Infants,  Idiots,  and  Lunatics. 
2'.  Cases  where  the  Court  of  Chancery  exercises  Jurisdic- 
tion over  the  Legal  Right  itself,  by  extinguishing,  shifting 
or  controlling  it,  without  introducing  any  co-existing  equit- 
able title.     (1  Spence  Eq.  Jurisd.  432,  621  &  seq.) 
18.  Cases  of  Fraud  ; 
28.  Accident; 

38.  Mistake,  and  Ignorance  of  Fact ; 
48,  Foi-feitures  and  Penalties  ;  and, 

58.  Relief  to  Sureties ;  and  other  like  cases  of  control  of 
legal  rights,  on  principles  of  Natural  Justice. 
3'.  Cases  where  Equity  enforces  or  extends  Legal  Rights.    (1 
Spence  Eq.  Jurisd.  432-'3,  643  &  seq) ;  W.  C. 
18.  To  make  the  Remedy  Effectual,  as  in  case  of  Partners 

and  Executors. 
28.  To  aftord  an  adequate  and  appropriate  Remedy,  as  in 

case  of  Specific  Performance. 
38.  To  aftV>rd  a  convenient  Remedy,  when  the  remedy  at 
law  is  difiicnlt  or  hazardous,  as  in  matters  of  Account, 
Dower,  Partition,  Boundaries,  &c. 
4*.  Cases  of  Interference  with  the  Law  in  a  slighter  Degree, 
not  by  taking  Jurisdiction,  but  by  Regulating  the  Mode 
of  trying  and  determining  Legal  Rights  ;  as  by  prevent- 
ing Multiplicity  of  Suits,  or  Vexatious   Litigation,  &c. 
(1  Spence's  Eq.  Jurisd.  433,  656  &  seq.) ;  W.  C. 
l8.  To  Establish  a  General  Right,  common  to  many ; 
28.  To  Quiet  Possession;  and 
38.  Case  of  Interpleader,  &c. 
5'.  Oases  where,  when  tTie  Law  is  Deficient,  the  Court  of 
Equity  enforces  Obligations  between  Parties  standing  in 
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certain  Relations,  independently  of  Contract,  on  Princi- 
ples of  Natural  Justice.     (1  Spence  Eq.  Jurisd.  433,  661, 
&c. ;  W.  C. 
Is.  Contribution  between  Sureties ; 
2s.  Apportionment  of  Rent  between  Parties ;  and 
3s.  Partnership  Matters. 
6'.  Cases  of  the  Preventive  and  Protective  Jurisdiction  of 
Equity.     (1  Spence  Eq.  Jurisd.  434, 668  &  seq);  W.  C. 
Is.  By  Writ  of  Injunction  ;  and 
2s.  By  Appointment  of  Receivers. 
7'.  Cases  where  Equity  ExerdSes  an  Assistant  Jurisdiction. 
(1  Spence  Eq.  Jurisd.  434,  677  &  seq);  W.  C. 
Is.  Discovery  of  Facts; 

2s.  Discovery  and  Production  of  Documents;  and 
3s.  Perpetuation  of  Testimony. 

This  last  classification  by  Mr.  Spence,  the  writer,  with 
not  a  little  distrust  of  his  judgment,  conceives  to  be  upon 
the  whole  preferable  to  either  of  the  other  two,  chiefly 
because  it  seems  to  him  to  present  the  catalogue  of  the 
subjects  of  equity  jurisdiction  in  the  most  logical  order, 
and  therefore  to  be  the  most  easily  retained  by  the  mem- 
ory, whilst  it,  at  the  same  time,  admits  most  readily  of 
the  due  arrangement  of  other  topics  in  their  appropriate 
classes. 
^.  The  Organization  of  the  Courts  of  Chancery  in  England  and 
in  Virginia:  W.  C. 
1°.  The  Organization  of  the  Court  of  Chancery  in  England. 

Prior  to  the  recent  judicature  acts,  beginning  with  tliat  of 
1873,  the  judges  of  the  court  of  chancery  in  England,  which 
formerly  were  but  two  in  number,  had  been  multiplied  to 
seven,  namely : 

The  Lord  Chancellor ; 
Two  Lords  Justices  of  Appeal ; 
The  Master  of  the  Rolls ;  and 
Three  Vice-Chancellors. 

The  Yice-Chancellors  and  the  Master  of  the  Rolls  held 
each  a  separate  court  of  his  own,  from  which  an  appeal  lay 
to  the  court  of  appeal  in  chancery,  composed  of  the  Lord 
Chancellor,  and  the  two  Lords  Justices,  and  thence  to  the 
House  of  Lords. 

The  judicature  acts  of  1873,  and  of  subsequent  years  down 
to  1877,  have  wrought  great  clianges  in  the  organization  of 
the  chancery  system  of  England,  and  in  its  mode  of  adminis- 
tration. We  have  formerly  seen  somewhat  of  the  present 
arrangement  of  the  English  courts  under  these  acts,  {Ante,  p. 
199  &  seq.)  which,  it  will  be  remembered,  contemplated, 
(1),  The  Queen's  High  Court  of  Justice ;  (2),  The  Queen's 
Court  of  Appeal ;  and  (3),  The  House  of  Lords. 
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The  queen's  high  court  of  justice,  it  will  be  also  remem- 
bered, we  found  to  consist  oifive  divisions,  namely  :  (1),  The 
chancery  division ;  (2),  The  queen's  bench  division ;  (3), 
The  common  pleas  division ;  (4),  The  exchequer  division ; 
and  (5),  The  probate,  divorce,  and  admiralty  division.  But 
all  these  courts,  as  well  as  the  court  of  appeal,  are  directed  in 
every  civil  cause  or  matter,  to  administer  law  and  equity,  es- 
sentially without  discrimination,  and  where  there  is  any  con- 
flict or  variance  between  the  rules  of  equity  and  the  rules  of 
the  common  law  with  reference  to  the  same  matter,  the  rules 
of  equity  shall  prevail.  (Lely  &  Foulkes,  Judic.  Acts,  17  & 
seq.,  25.) 

Every  one  of  the  above  courts,  therefore,  and  each  of  the 
judges  thereof,  exercises  chancery  jurisdiction,  to  an  equal 
extent,  it  seems,  with  the  chancery  division  itself ;  but  per- 
haps, it  may  be  expedient  to  recall  to  the  student's  memory 
that  the  chancery  division  consists  of  the  members  following, 
{^Ante,  p.  200,)  namely  : 

1,  The  Lord  Chancellor  as  President; 

2,  The  Master  of  the  Eolls  ; 

3,  Three  Vice-Chancellors,  or  such  of  them  as  shall  not  be 
appointed  ordinary  judges  of  the  court  of  appeal; 

4,  A  new  ^M?swe' judge,  under  an  att  of  April,  1877. 
2".  The  Organization  of  the  Courts  of  Chancery  in  Virginia. 

Down  to  1873,  the  courts  of  chancery  of  original  jurisdic- 
tion in  Virginia,  were  the  county,  corporation  and  circuit 
courts,  but  by  act  of  2nd  April,  1873,  the  statute,  older  than 
the  commonwealth  by  more  than  a  century,  which  conferred 
upon  the  county  courts  jurisdiction  to  hear  and  determine 
"all  cases  at  law  and  in  chancery^''  within  the  respective 
counties,  was  repealed.  (V.  C.  1873,  c.  154,  §  7,  &  n  *; 
Acts  18'72-'3,  p.  383,  c.  395,  §  9 ;  Acts  1869-70,  p.  35,  c. 
38,  §  3.)  From  that  time,  therefore,  the  courts  of  chancery 
have  been  only  the  corporation  and  circuit  courts.  {Ante,  p. 
216,  222,  227-'8) ;  whose  organization  respectively  has  been 
already  set  forth.     {Ante,  p.  219,  226-'7.) 


CHAPTER  II. 

Of  the  Peooeediwgs  in  the  Exteaoedenaey  Couet  of  Chanceey, 
OE  CouET  OF  Equity. 

2*.  The  Proceedings  in  the  Extraordinary  Court  of  Chancery,  or 
Court  of  Equity. 

It  will  be  expedient  in  treating  this  subject  to  present,  (1), 
An  abstract  or  outline  of  the  proceedings  ;  and  (2),  An  exhibit 
of  them  in  detail,  in  connexion  with  a  supposed  case.     And  it 
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is  hoped  that  the  student  will  not  fail  to  note  in  the  abstract, 
what  will  be  still  more  apparent  when  he  comes  to  the  detail, 
how  close  is  the  analogy  with  us  between  the  proceedings  in 
equity,  and  the  proceedings  in  an  action  at  law;  with  many- 
differences  it  is  true,  but  with  a  similitude  so  strong  in  the  main 
as  to  divest  this  division  of  all  serious  embarrassments  to  those 
who  have  attentively  studied  the  exposition  of  the  latter  subject 
made  in  the  former  part  of  this  volume.     {Afite,  p.  517  &  seq) ; 

w.  c. 

I''-  An  Abstract  or  Outline  of  the  Proceedings  in  the  courts  of 
Equity;  W.  C. 
1°.  The  Process  to  convene  the  Parties  Defendant ;  W.  C. 
1^.  The  Subpoena,  or  Summons. 
2'i.  The  Order  of  Publication. 
2".  Orders  or  Rules,  with  a  view  to  mature  the  cause  for  hear- 
ing and  Decree. 
3".  The  Pleadings;  W.  C. 
1*.  The  Bill  of  Complaint. 
2*.  The  Defence  by  the  Defendant;  W.  C. 
1".  Demurrei-  to  the  Bill. 

2®.  Plea  to  some  specific  Matter  or  Matters  in  the  Bill. 
3*.  Disclaimer  by  Defendant  of  any  Interest  in  the  Subject- 
matter  of  the  Suit. 
4^.  Answer  in  full  to  the  Averments  and  Interrogatories  con- 
tained in  the  Bill. 
3*.  General  Replication  hy  Plaintiff  to  Defendant's  Defence, 

including  Joinder  in  Demurrer. 
4*.  Amended  Bill  by  Plaintiii",  where  a  General  Replication  is 
not  Sufficient. 
4".  The  Decree. 

5".  The  Circumstances  attending  the  Carrying  out  of  a  Decree.  ■ 
6°.  Re-hearings,  and  Bills  of  Review;  W.  C. 
1'^.  Re-hearing  of  Interlocutory  Decrees. 
2*^.  Bills  of  Review  of  Final  Decrees. 
7°.  Proceedings  by  way  of  Appeal. 
2*.  The  Proceedings  in  Detail,  in  Causes  in  Equity  in  Virginia. 
The  discussion  of  the  proceedings  in  causes  in  equity  may 
perhaps  be  most  satisfactorily  prosecuted  by,  (1),   Stating  a 
supposed  case;  and  (2),  Pursuing  the  proceedings  therein  from 
beginning  to  end; 
W.  C. 
1".  The  Statement  of  the  Supposed  Case. 

Thomas  Hart,  on  the  8th  September,  1868,  duly  executed 
his  last  will,  whereby  he  appointed  no  executor,  and  made  nO 
disposition  of  his  property,  except  to  charge  his  whole  estate 
with  the  piayment  of  his  debts,  and  subject  thereto  to  be- 
que  ath  his  four  blooded  mares,  of  the  value  of  $6,000,  to  his 
son  James,  in  addition  to  his  equal  share  in  the  residue  of 
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what  the  testator  should  die  seised  and  possessed  of.  And  on 
the  10th  May,  1870,  Thomas  Hart  died,  leaving  a  large  real 
and  personal  estate,  and  surviving  him  a  widow,  Jane,  and 
four  children,  John,  James,  Mary,  wife  of  Henry  Wells,  and 
Anne,  an  infant  of  twelve  years  of  age. 

John  resides  in  Missouri,  the  rest  in  Virginia,  in  the  county 
of  A.  The  widow,  Jane,  qualified  as  Thomas  Hart's  admin- 
istratrix, with  the  will  annexed ;  but  has  never  settled  her 
accounts  of  administration.  No  assignment  of  dower  has 
been  made  to  the  widow,  nor  has  there  been  any  partition  of 
the  lands,  nor  delivery  to  James  of  his  specific  legacy,  nor 
distribution  of  the  personalty. 

The  family  (except  John)  have  all  lived  together  in  the 
mansion-house  belonging  to  Thomas  Hart,  and  the  valuable 
and  productive  farm  attached  thereto  has  been  managed  for 
the  common  benefit,  by  James  Hart  and  his  mother  in  con- 
junction, she  being  regarded  as  the  head  of  the  establishment. 
Until  recently  the  harmony  of  the  household  has  been  undis- 
turbed, but  of  late  differences  have  occurred  between  James 
and  his  mother,  and  the  children  generally  are  dissatisfied 
that  the  estate  has  not  been  divided.  Mrs.  Hart  has  expressed 
her  purpose,  with  tlie  view,  as  she  alleges,  to  pay  some  press- 
ing debts  of  her  husband's  estate,  to  sell  the  blooded  mares 
bequeathed  to  James  Hart,  and  to  that  end  has  been  negoti- 
ating with  several  parties,  and,  amongst  others,  with  George 
Perry,  who  avows  that  if  he  buys  them,  he  will  remove  them 
immediately  to  California.  James  insists  that  his  father's 
estate  owes  no  debts  of  consequence,  but  that  the  debts  re- 
ferred to  by  his  mother,  either  were  at  first,  or  by  her  devas- 
tavit of  the  assets  of  the  estate  committed  to  her,  have  be- 
come her  own  individual  debts. 

James  Hart  wants  a  remedy. 
2".  The  Proceedings,  from  beginning  to  end,  in  a  suit  in  Equity 
founded  on  the  foregoing  case. 

As  we  have  already  seen  from  the  abstract  set  forth  above, 
the  several  steps  in  the  proceedings  include,  (1),  The  process 
to  convene  the  parties  defendant ;  (2),  The  rules  or  orders 
with  a  view  to  mature  the  cause  for  hearing  or  decree ;  (3), 
The  pleadings ;  (4),  The  decree ;  (5),  The  modes  of  carrying 
the  decree  into  effect;  (6),  The  rehearing  of  interlocutory 
decrees  ;  (7),  Bill  of  review  of  a  final  decree ;  and  (8),  Pro- 
ceedings by  way  of  appeal ; 
W.  C. 

Section  i. 

The  Process  to  Convene  the  Parties  Defendant. 

1*.  The  Process  to  Convene  the  Parties  Defendant. 

Whilst  in  the  common  law  courts  the  process,  as  was  for- 


\ 


1H2  VINDICATING,  ETC.,  EIGHTS  VIOLATED.  BOOK  IV. 

merly  explained,  (Ante,  p.  517  &  seq,)  is  various,  according 
to  the  character  of  the  action  and  the  exigency  of  the  case, 
in  the  court  of  equity  it  is  uniformly  a  subpoena,  or  by  statute 
in  Yirginia,  a  summons,  (V.  C.  1873,  c,  166,  §  5,)  which  es- 
sentially is  the  same  thing.  And  this  summons  is  with  us 
aided  and  supplemented  in  the  case  of  defendants  not  resi- 
dent in  the  commonwealth,  by  an  order  of  publication.  Let 
us  note  therefore,  (1),  The  subpoena  or  summons;  and  (2), 
The  doctrine  applicable  to  any  order  of  publication; 
W.  C. 
1*.  The  Subpoena-  oi*  Summons  in  Chancery.    , 

The  subpoena  was  invented,  or  rather  adapted  to  its 
present  purpose,  by  John  de  Waltham,  master  of  the  rolls 
and  temporary  keeper  of  the  great  seal  during  the  absence 
of  the  chancellor  abroad,  in  the  reigu  of  Kichard  II.  He 
justified  his  innovation  by  what  Blackstone  not  unjustly 
denominates  a  strained  interpretation  of  the  statute  of  13 
Edw.  I,  c.  24,  whereby  when  a  writ  should  be  found  in  the 
register  of  writs,  and  in  a  like  case  falling  under  the  same 
right  and  requiring  like  remedy,  no  precedent  of  a  writ 
could  be  produced,  the  clerks  in  chancery  were  directed  to 
frame  a  new  one  adapted  to  the  nature  of  the  complaint. 
(3  Bl.  Com.  51-'2.)  Eut  in  truth,  notwithstanding  John 
de  "Waltham  has  been  extravagantly  censured  by  some,  and 
as  extravagantly  extolled  by  others  for  this  his  imputed 
invention,  which  consisted  in  merely  adding  to  the  form  of 
summons  which  had  been  previously  used  the  words,  "And 
this  he  shall  in  no  wise  omit  under  the  penalty  (subpoena) 
of  £100,"  it  is  matter  of  surprise  that  such  importance  was 
ever  attached  to  it,  or  how  it  was  supposed  to  have  brought 
about  so  complete  a  revolution  in  equitable  proceedings ; 
for  the  penalty  was  not  capable  of  being  enforced,  and  if 
the  party  failed  to  appear,  his  default  was  treated  and  pun- 
ished, as  probably  it  had  been  before,  as  b.  contempt  of  court, 
and  obedience  coerced  accordingly.  (1  Spence  Eq.  Juried. 
369-'70,  &  n  (a) ;  3  Beeves'  Hist.  E.  L.  1,92 ;  1  Campb. 
Chan'rs,  239,  &  n  *.) 

There  is  no  doubt  that  the  equitable  jurisdiction  of  the 
court  of  chancery  was  greatly  enlarged  during  the  unhappy 
reign  of  Richard  II,  by  the  then  recent  introduction  of 
uses  and  trusts,  and  also  by  reason  of  the  violent  disorders 
which,  pending  the  long  minority  of  that  pi-ince,  affected 
the  whole  realm,  and  almost  suspended  the  administration 
of  justice  through  the  regular  tribunals ;  and  it  is  certain 
that  the  growth  of  that  jurisdiction  was  regarded  by  the 
people  of  England  with  much  displeasure  and  jealousy. 
The  complaints  and  remonstrances  of  the  house  of  com- 
mons, however,  which  were  often  reiterated,  were  based 
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on  grounds  far  more  substantial  than  de  Waltliam's  verbal 
addition  to  the  writ  of  summons.  They  were  that  persons 
were  called  into  this  court,  not  upon  any  specific  complaint, 
but  quibusdam  de  certis  causis,  without  setting  forth  what 
those  certain  causes  were ;  that  persons  also  were  required  to 
answer  as  to  their  franc-tenement,  (a  sacred  thing  in  the  eyes 
of  English  proprietors),  and  to  disclose  their  titles,  which 
the  commons  denounced  as  being  contrary  to  law;  that 
the  course  of  proceeding  was  not  according  to  the  common 
law,  but  to  the  practice  of  the  church  ;  and  that  the  ex- 
traordinary process  of  the  court  was  abused  for  purposes 
of  extortion  ;  which  last  objection  may  possibly  have  had 
relation  to  the  suipcena,  the  commons  being,  or  affecting 
to  be,  ignorant  of  the  harmlessness  of  the  threat  contained 
in  the  penal  clause.     (1  Spenee  Eq.  Jurisd.  344.) 

The  process  of  summons  in  suits  in  equity,  just  as  in  ac- 
tions at  law,  is  obtained  (except  where  it  is  otherwise 
specially  provided),  from  the  clerk's  office  of  the  circuit  or 
corporation  (not  county — Y.  C.  1873,  c.  154,  §  7  &  note  *) 
court  of  any  county  or  corporation : 

(1),  Wherein  any  of  the  defendants  may  reside ; 

See  V.  C.  1873,  c.  165,  §  1,  (cl.  i.) 

(2),  If  a  Corporation  be  a  defendant,  wherein  its  prin- 
cipal office  is,  or  wherein  its  mayor,  rector,  president,  or 
other  chief  officer  resides.  If  the  suit  or  action  be  to  re- 
cover a  loss  under  any  policy  of  insurance,  either  upon  pro- 
perty or  upon  life,  the  action  or  suit  may  be  brought  in 
the  county  or  corporation  wherein  the  property  insured 
was  situated,  or  the  person  whose  life  %vas  insured  resided 
at  the  date  of  the  policy  of  insurance  ; 

See  V.  C.  1873,  c.  165,  §  1,  (cl.  2.) 

(3),  If  it  be  to  recover  land,  or  to  subject  it  to  a  debt,  or 
be  against  a  defendant  who  resides  without,  but  has  estate 
or  debts  due  him  within  this  State,  wherein  such  land,  es- 
tate or  debts,  or  any  part  thereof  may  be  ; 

See  V-  C  1873,  c.  165,  §  1,  (cl.  3) :  Crutcher  v.  Crutcher, 
4  Munf.  457 ;  Eandolph  v.  Tucker,  11  Leigh,  655,  662  ; 
Middleton  v.  Pinnell,  2  Grat.  202 ;  Wash.  &  N.  O.  Tel. 
Co.  V.  Hobson,  15  Grat.  132  ;  Beirne  v.  Eosser,  26  Grat. 
537,  541 ;  Warren  v.  Saunders,  27  Grat.  265,  267 ;  Ante, 
p.  625-'6. 

(4),  If  it  be  on  behalf  of  the  commonwealth  in  the  name 
of  the  attorney  general,  or  when  it  may  be  necessary  or 
proper  to  make  any  of  the  following  public  officers  a  party 
defendant,  as  representing  the  commonwealth,  to  wit :  the 
governor,  attorney  general,  treasurer,  register  of  the  land- 
office,  or  either  auditor ;  or  when  it  may  be  necessary  or 
proper,  to  make  any  of  the  followirig  public  corporations 
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parties  defendant,  to  wit :  the  board  of  edueation,  board  of 
public  works,  or  any  other  public  corporation  composed  of 
officers  of  government,  of  the  funds  and  property  of  which 
the  commonwealth  is  sole  owner,  or  in  which  it  shall  be  at- 
tempted to  enjoin  or  otherwise  suspend  or  affect  any  judg- 
ment or  decree  on  behalf  of  the  commonwealth,  or  any 
execution  issued  on  such  judgment  or  decree,  the  action 
or  suit  shall  be  brought  in  the  cireuit  court  of  the  city  of 
Richmond 

See  V.  C.  1873,  c.  165,  §  1,  (cl.  4.) 

(5),  If  a,  judge  of  a  circuit  court  be  interested  in  a  case, 
which,  but  for  such  interest,  would  be  proper  for  the  juris- 
diction of  his  court,  the  action  or  suit  may  be  brought  in 
any  county  or  corporation  in  an  adjoining  circuit. 

See  V.  C.  1873,  c  165,  §  1,  (cl.  5):  Randolph  v. 
Tucker,  11  Leigh,  665. 

(6),  Wherein  the  cause  of  action,  or  any  part  thereof, 
arose,  although  none  of  the  defendants  reside  therein. 

See  V.  C.  1873,  c.  165,  §  2. 

(7),  In  case  of  an  injunction  to  any  judgment,  act  or  pro- 
ceeding, wherein  the  judgment  is  rendered,  or  the  act  or 
proceeding  is  to  be  done,  or  is  doing  or  apprehended. 

See  Y.  0.  1873,  c.  175,  §  4,  6  to  9  ;  Winston  v.  Midlo- 
thian Coal  M.  Co.,  20  Grrat.  690 ;  MuUer  v.  Bayly,  21 
Grat.  531. 

(8),  If  defendant  has  no  known  place  of  residence  in  the 
commonwealth,  in  the  county  or  corporation  wherein  he  is 
found. 

See  V.  C.  1873,  c.  166, §  10 ;  Beirne  v.  Eosser,  26  Grat.  541. 

If  the  suit  is  instituted  in  any  county  or  corporation  con- 
trary to  these  regulations,  objection  to  the  jurisdiction  may 
always  be  made  in  one  way  or  another ;  but  the  time  and 
mode  of  making  it  are  essentially  different,  according  to 
circumstances.  The  statutory  provision  upon  the  subject 
is  as  follows :  "  Where  the  bill  shows  on  its  face  proper 
matter  for  the  jurisdiction  of  the  court,  no  exception  for 
want  of  such  jurisdiction  shall  be  allowed,  unless  it  be 
taken  by  plea  in  ahatemnent ;  and  the  plea  shall  not  be  re- 
ceived after  the  defendant  has  demurred,  pleaded  in  har, 
or  answered  to  the  hill,  nor  after  a  rule  to  plead  or  decree 
nisi."  (V.  C.  1873,  c.  167,  §  20.)  From  the  terms  of 
this  enactment  it  appears,  therefore,  that  the  distinction  re- 
ferred to  as  to  the  time  and  mode  of  challenging  the  juris- 
diction, is  between  those  cases  where  the  bill  shows  on  its 
face  proper  matter  for  the  jurisdiction  of  the  court,  and 
those  where  on  its  face  the  want  of  jurisdiction  is  apparent. 
In  the  former,  the  objection  can  be  taken  by  plea  in  abate- 
ment  alone,  filed  at  the  early  stage  of  the  cause  indicated 
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above.  In  the  latter,  where  it  appears  from  the  bill  itself 
that  the  court  has  no  jurisdiction,  the  objection  may  be 
taken  not  only  by  plea  in  abatement,  or  by  demurrer,  but 
also  for  the  first  time,  at  the  hearing,  or  even  in  an  appel- 
late court.  (Pollard  v.  Patterson,  3  H.  &  M.  67  ;  Hick- 
man V.  Stout,  2  Leigh,  8,  9;  Hudson  v.  Kline,  9  Grat. 
385-'6  ;  Berkley  v.  Palmer,  11  Grat.  627,  631;  Wash.  & 
N.  O.  Tel.  Co. 'v.  Hobson,  15  Grat.  122,  132;  Jones  v. 
Bradshaw,  16  Grat.  361;  Green  v.  Massie,  21  Grat.  362; 
Ante,  p.  868.) 

A  plea  to  the  jurisdiction,  (inaccurately  styled  by  our 
statute  &plea  in  abatement,)  like  all  other  dilatory  pleas, 
must  be  verified  by  affidavit  before  it  can  be  filed.  (V.  C. 
1873,  c.  167,  §  38  ;  Ante,  p.  626,  628.)  Its  form,  in  an  ac- 
tion of  law,  is  stated  ante,  p.  626„and  in  a  court  of  equity 
it  is  essentially  the  same,  using  the  word  suit  instead  of 
the  word  action,  and  is  regulated  by  the  same  principles  as 
in  that  passage  are  set  forth. 

The  subpoena  or  summons  is- obtained  in  the  same  man- 
ner and  upon  like  terms  as  was  formerly  described  in  the 
case  of  process  in  an  action  at  law.  Ante,  p.  527  &  seq. 
The  memorandum,  furnished  the  clerk  to  enable  him  to 
issue  the  process  in  the  case  proposed  here  for  the  purpose 
of  illustration,  {Ante,  p.  lllO-'ll),  would  be  as  follows: 

"  James  Hart  v.  Jane  Hart,  widow,  and  the  same  Jane,  administratrix  with  the 
wUl  annexed  of  Thomas  Hart,  deceased,  John  Hart,  (who  is  a  non-resident  of  this 
Commonwealth,)  Henry  Wells,  and  Mary  his  wife,  late  Mary  Hart,  and  Anne  Hart, 
who  is  an  infant  under  the  age  of  twenty-one  years ;  Summons  in  chancery,  to 
Rules.  G.  R.  C.  A.,  p.  q. 

The  process  issued  in  pursuance  of  this  memorandum  or 
order,  was  formerly  known  as  a  subpcena,  as  above  ex- 
plained, and  is  in  England  addressed  to  the  defendant  or 
defendants  themselves.  In  Virginia,  since  1850,  it  has  been 
designated  a.  summons,  (V.  C.  1873,  c.  166,  §  5,)  is  ad- 
dressed to  the  sheriif  or  other  officer,  commanding  him  to 
summon  the  defendant  or  defendants  to  answer  the  bill, 
and  in  form  and  treatment  closely  resembles  the  summons 
used  in  common  law  actions.  (Ante,  p.  524.)  In  the  case 
supposed  it  would  be  as  follows : 

Wbit  of  Summons  in  Chanceby. 
The  Commonwealth  of  Virginia, 

To  the  Sheriff  of  A  county,  greeting : 
We  command  you  that  you  summon  Jane  Hart,  widow,  and  the  same  Jane,  ad- 
ministratrix, mth  the  will  annexed,  of  Thomas  Hart,  deceased,  John  Hart,  Henry 
Wells,  and  Mary  his  wife,  late  Mary  Hart,  and  Anne  Hart,  to  appear  before  the 
judge  of  our  circuit  court,  for  the  county  of  A,  at  the  clerk's  office  of  our  said 

court,  at  rules  to  be  holden  therefor,  on  the  first  Monday  in next,  to  answer 

a  Bill  in  Chancery  exhibited  against  them  in  our  said  court,  by  James  Hill ;  and 
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unless  they  shall  answer  the  said  bill  within  one  month  thereafter,  the  court  will 
take  the  same  for  confessed,  and  decree  accordingly.     And  have  then  there  this 

writ.     Witness,  B.  T.,  the  clerk  of  our  said  court,  at  the  court-house,  this 

day  of ,  in  the  year  of  our  Lord ,  and  of  our  foundation  the th. 

Teste:  B.  T.,  C.  C. 

The  original  practice  in  the  courts  of  chancery,  as  might 
be  anticipated  from  the  account  which  has  been  given  of 
the  origin  of  its  extraordinary  jurisdiction,  was  to  com- 
mence the  suit  in  all  cases  iy  filing  the  hill  of  complaint 
of  the  plaintiff,  which  coDcluded  by  praying  for  the  ap- 
propriate process,  which  was  then  issued  accordingly. 
■  (Mitf.  Eq.  PI.  6,  45 ;  Coop.  Eq.  PI.  16 ;  1  Daniell's  Ch. 
Pract.  351,  511) ;  and  such  is  still  the  practice  in  many  of 
these  States,  and  in  the  courts  of  the  United  States ;  the 
rnle  prescribed  by  the  supreme  court  of  the  United  States 
being  that  "No  process  of  subpoena  shall  issue  from  the 
clerk's  office  in  any  suit  in  equity  until  the  hill  is  filed  in 
the  cause."  (1  Abb.  U.  S.  Pract.  134.)  But  in  Virginia, 
the  subpoena  or  summons  is  generally  issued  in  the  first 
instance,  and  the  bill  is  not  usually,  or  at  least  not 
necessarily,  filed  until  the  return  day  of  the  summons,  or 
indeed  until  a  latter  period  still,  as  will  be  explained  in 
the  sequel.  (2  Eob.  Pr.  (1st  ed.)  280 ;  V.  C.  1873,  c.  167, 
§  5,  6.)  Where,  however,  an  injunction  \&  sought,  the  bill, 
with  an  affidavit  annexed  verifying  its  allegations,  must  be 
presented  to  the  propei-  court  or  judge  in  the  first  instance, 
and  if  an  injunction  is  awarded,  a  writ  oi  subpoena  or  sum- 
mons is  then  issued,  upon  which  the  order  for  the  injunc- 
tion is  endorsed.  (2  Eob.  Pr.  (Ist  ed.)  280  ;  V.  C.  1873,  c. 
175,  §  3  ;  Eob.  Forms,  37,  note.) 

The  summons  in  chancery  is  returnable  at  the  same 
times,  and  is  to  be  executed  and  returned  in  the  same  man- 
ner, as  process  in  an  action  at  law ;  and  like  proceedings  are 
to  be  had  upon  the  several  returns;  for  all  which  the  stu- 
dent is  referred  to  the  copious  exposition  formerly  made 
of  those  subjects,  and  also  of  the  mode  of  securing  to  the 
plaintiff  the  effect  of  his  suit,  (Ante,  p.  545,  531  &  seq, 
539  &  seq.) 
2^  The  Order  of  Publication. 

Inasmuch  as  it  appears  from  the  statement  of  the  case 
supposed,  that  one  of  the  defendants,  John  Hart,  lives  in 
the  State  of  Missouri,  it  will  be  needful  to  proceed  against 
him  as  a  non-resident,  by  an  order  of  p%d)lication,  the 
nature  of  which,  and  the  method  to  be  pursued  in  respect 
to  it,  have  been  fully  explained  in  connexion  with  the  ac- 
tion at  law,  {Ante,  p.  534  &  seq),  and  being  the  same  in 
suits  in  equity,  need  not  be  here  repeated.  The  student, 
however,  is  advised  carefully  to  review  that  explanation. 
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SiooTioN  ii. 

The  Rules  or  Orders  with  a  view  to  mature  the  cause  for  hearing 

and  Decree. 

2*.  Rules  or    Orders  witli  a  View  to  mature  the   Cause  for 
Hearing  and  Decree. 

The  rules  or  orders  which  are  made  with  a  view  to  ma- 
ture the  cause  for  hearing  and  decree,  would  in  some  re- 
spects be  better  understood  if  they  were  postponed  until 
the  strncture  and  form  of  the  bill  whereby  the  complainant 
sets  forth  his  cause  are  explained  ;  for  some  of  them  sup- 
pose that  the  bill  has  been  filed,  and  cannot  legally  occur 
until  it  is  filed.  Upon  the  whole,  however,  it  is  deemed 
more  expedient  to  introduce  the  discussion  of  them  here, 
the  reader  being  desired  to  observe  that  it  is  assumed  that 
the  bill  has  been  filed  in  all  cases  where  the  contrary  is  not 
expressed. 

The  rules  or  orders  in  question,  (which  are  as  nearly  as 
possible  identical  with  those  which  have  been  so  elaborately 
explained  in  connection  with  actions  at  common  law.  Ante, 
p.  546-7,  566-'7,  598  &  seq),  may  be  described  under  the 
several  heads  of,  (1),  Rules  and  rule-days ;  (2),  The  rule  or 
order  for  the  appointment  of  a  guardian  ad  litem  to  an  infant, 
&c. ;  (3),  The  rules  or  orders  when  the  bill  is  filed  at  the  re- 
turn-day of  the  process  ;  (4),  The  rules  or  orders  where  the 
bill  is  not  filed  at  the  return-day  of  the  process;  and  (5), 
Decree  for  money  liy  confession  in  the  clerk'' s  office  ; 
W.  C. 
1^.  Rules  and  Rule-days. 

It  will  be  remembered  that  rules  are  orders  of  court, 
whether  made  in  court  or  in  the  clerk's  otfice,  and  rule-days 
are  days  set  apart  at  intervals  of  a  month  for  making  in 
the  clerk's  office  all  needful  rules  and  orders  in  causes  pend- 
ing, as  well  in  chancery  as  at  law. 

The  object  in  having  rule-days  thus  every  month,  the 
place  where  the  rules  or  orders  are  made,  and  the  pro- 
ceedings connected  therewith ;  and  the  days  appointed  in 
each  month  for  holding  the  rules,  have  all  been  particu- 
larly stated  in  another  place,  {Ante,  p.  54:6-7),  and  need 
not  be  here  repeated. 
2".  The  Rule  or  Order  for  the  Appointment  of  a  Guardian 
ad  litem  to  an  Infant  or  Insane  Defendant. 

The  power  to  appoint  guardians  ad  litem  to  defend  in- 
fants, and  it  would  seem  idiots  and  lunatics  also,  is  inci- 
dent to  all  courts,  (1  Th.  Co.  Lit.  160,  H  (6),  171,  &  n 
(29);  Mitf.  Eq.  PI.  94;  Stor.  Eq.  PI.  §70;  1  Insts.  Com. 
&  Stat.  Law,  432-3) ;  but  it  having  been  gravely  ques- 
tioned whether  at  common  law  the  guardian  so  appointed 
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could  be  compelled  to  act,  (Fox  v.  Cosby,  2  Call.  4;  Wells 
V.  Winfree  2  Munf.  343),  it  is  enacted  in  Virginia  by  sta- 
tute, that  "  the  court  in  which  the  suit  is  pending,  or  the 
clerk  at  rules,  may  appoint  a  guardian  ad  litem  to  any  in- 
fant or  insane  defendant,  whether  such  defendant  shall 
have  been  served  with  process  or  not.  The  court  may 
compel  the  person  so  appointed  to  act,  but  he  shall  not  be 
liable  for  costs,  and  shall  be  allowed  his  reasonable  charges, 
which  the  party  on  whose  motion  he  was  appointed  (who 
is  usually  the 'plaintiff)  shall  pay."     (V.  C.  1873,  c.  167, 

§17.) 

We  have  formerly  seen  that,  although  the  process  against 
an  infant  is  issued  and  executed  as  against  an  adult,  and 
the  bill  setting  forth  the  complaint  is  framed  and  filed  in 
like  manner,  yet  after  that  no  rule  or  proceeding  whatever 
can  be  lawfully  had,  until  a  guardian  ad  litem  is  de- 
signated ;  and  any  step  that  is  taken  is  void  as  to  the  in- 
fant. Hence  it  is  that  the  appointment  of  such  guardian 
is  usually  made  at  the  instance  of  the  plaintiif.  But  in 
the  interest  of  the  infant  himself,  it  is  provided  by  statute, 
(V.  C.  1873,  c.  177,  §  3,)  that  "  no  judgment  or  decree 
shall  be  stayed  or  reversed  for  the  appearance  of  either 
party,  being  an  infant  under  the  age  of  twenty-one  years, 
hy  attorney,  if  the  verdict,  (where  there  is  one,)  or  the 
judgment  or  decree  be  for  him.,  and  not  to  his  prejudiced 
(1  lusts.  Com.  &  Stat.  Law,  432-'3.) 

The  order  appointing  a  guardian  ad  litem  is  in  the  form 
following : 

Okdee  Appointing  a  Guabdian  Ad  Litem. 

At  Bules  held  in  the  clerk's  office  of  the  circuit  court  for  the  county  of  A,  on 

the day  of ,  in  the  year ; 

James  Hart, , Complainant. 

against    \   In  Chancery. 
Jane  Hart,  widow,  and  the  same  Jane,  administratrix  with  the 
will  annexed,  of  Thomas  Hart,  deceased,  John  Hart,  Henry  "WeUs, 
and  Mary,  his  wife,  late  Mary  Hart,  and  Ajnne  Hart, Defendants. 

On  motion  of  the  complainant,  by  counsel, is  assigned  guardian  to  the 

defendant,  Anne  Hart,  who  is  an  infant,  under  the  age  of  twenty-one  years,  to  de- 
fend her  in  this  suit. 

3°.  Rules  or  Orders  where  the  Bill  is  filed  at  the  Retiirn-day 
of  the  Process. 

Supposing  the  defendant  to  appear  at  the  return-day  of 
the  process,  or  if  that  be  the  first  day  of  a  term,  at  the 
first  rule-day  thereafter,  but  having  appeared,  to  fail  to 
plead,  answer,  demur  or  disclaim,  if  the  bill  has  been  filed, 
a  rule  (the  common  order),  may  be  given  him  to  plead,  &c.; 
and  if  at  the  next  rule-day,  ,a  month  afterwards,  he  con- 
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tinues  in  default,  the  bill  is  taken  for  confessed,  against 
him,  (the  equivalent  of  an  office-judgment,)  and  then  or 
afterwards  the  plaintiff  may  have  the  cause  set  for  hearing 
as  to  such  defendant.     (V.  C.  1873,  c.  167,  §  43,  49.) 

And  supposing  the  defendant  not  to  appear  at  the  return- 
day  of  the  process,  &c.,  the  plaintiff  having  then  filed  his 
bill,  may  have  a  decree  nisi  against  such  defendant,  (no 
service  of  virhich  decree  nisi  is  requisite);  and  if  at  the  rules 
following  the  defendant  continues  in  default,  the  plain- 
tiff''s  bill  is  taken  for  confessed,  and  then  or  afterwards 
the  plaintiff  may  set  the  cause  for  hearing  as  to  such  de- 
fendant.    (Y.  C.  1873,  c.  167,  §  43,  49.) 

The  student  is  desired  specially  to  note  here,  that  whilst 
causes  at  common  law  are  brought  up  from  the  rules  to  the 
court  docket  for  hearing  as  of  course,  without  any  special 
direction  from  either  party,  as  they  iCre  matured,  (Ante,  p. 
600,)  causes  in  chancery,  as  appears  from  the  two  forego- 
ing paragraphs,  must  be  specially  set  for  hearing  by  the 
plaintiff,  in  case  of  a  decree  by  default ;  and  we  shall  pre- 
sently see  that  where  four  months  have  elapsed  after  the 
filing  of  the  answer,  without  the  cause  being  so  set,  and 
without  exceptions  being  filed  to  the  answer,  the  defendant 
may  also  set  the  cause  for  hearing.  (V.  C.  1873,  c.  167, 
§49.) 

And  as  in  actions  at  law,  the  office-judgment  is  allowed 
to  be  set  aside  by  a  plea  to  the  merits  filed  in  court,  {Ante, 
p.  600,)  so  in  chancery  causes  it  is  provided  that,  at  any 
time  before  final  decree,  a  defendant  may  be  allowed  to 
file  his  answer ;  but  a  cause  shall  not  be  sent  to  the  rules, 
or  continued,  because  an  answer  is  filed,  unless  good  cause 
he  shown  therefor.  (V.  C.  1873,  c.  167,  §  35.) 
4".  Rules  or  Orders  where  the  Bill  is  not  filed  at  the  Return- 
day  of  the  Process. 

If  the  bill  be  not  filed  at  the  return  day  of  the  process, 
or  if  that  be  the  first  day  of  a  term,  on  the  first  rule-day 
thereafter,  the  defendant  may  then  appear,  and  give  a  rule 
with  the  clerk  for  the  plaintiff'  to  file  the  same  ;  and  if  he 
fails  to  do  so  at  the  succeeding  rule  day,  or  shall  at  any 
time  after  the  defendant's  appearance  fail  to  prosecute  his 
suit,  he  shall  be  non-suited,  and  shall  pay  to  the  defendant, 
besides  his  costs,  five  dollars.  (Y.  C.  1873,  c.  167,  §  5.) 
But  every  non-s-ait  (which  is  supposed  to  include  causes  in 
chancery,  as  well  as  at  law),  may  be  set  aside  by  the  court 
at  the  next  term,  in  the  circuit  court  before  the  last  day  of 
the  term,  or  the  fifteenth  day  thereof,  (whichever  shall  hap- 
pen first,)  and  in  the  corporation  court  before  the  last  day  of 
the  next  term.  The  statute  does  indeed  say,  before  the  last 
day  of  "  the  next  term  designated  for  the  trial  of  civil  cases  in 
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which  juries  are  required  f  but  as  the  whole  section  applies 
in  terms  exclusively  to  non-suits  in  actions  at  law,  and  can  be 
made  to  refer  to  proceedings  in  equity  only  by  adaptation 
and  construction,  it  is  presumed  that  the  term  at  which  the 
non-suit  in  equity  must  be  set  aside,  is  the  next  term  in  suc- 
cession, causes  in  equity  being  cognizable  at  every  term  of 
the  corporation  court.  (Y.  0.  1873,  c.  167,  §  45  ;  Id.  c. 
154,  §  36  ;  Id.  c.  179,  §  1.) 

And  if  three  months  elapse  after  the  process  is  returned 
executed  as  to  any  one  or  more  of  the  defendants,  without 
the  hill  heing  filed,  the  clerk  shall  enter  the  suit  dismissed, 
although  none  of  the  defendants  may  have  appeared.  (Y. 
0.  1873,  c.  167,  §  6.)  But  where  the  suit  is  not  actually 
dismissed  by  the  clerk,  and  the  bill  is  at  length  filed,  and 
the  defendant  files  his  answer,  and  consents  to  a  hearing 
upon  the  merits,  he  thereby  waives  the  oljjection,  and  can- 
not, after  an  adverse  decree,  avail  himself  of  it  in  order  to 
impeach  the  proceeding.  (Buchanan  v.  King,  22  Grat. 
418.) 
5^.  Decree  for  Money  hy  Confession  in  the  ClerKs  Office. 

A  decree  for  money  Iry  confession  might  always,  it 
seems,  have  taken  place  in  court  in  chancery  causes,  as  in 
actions  at  law,  and  that  at  any  stage  of  the  proceeding, 
without  a  bill,  as  well  as  with  one,  for  any  amount  agreed 
on  by  the  parties.'  {Ante,  p.  604;  1  Rob.  Pr.  (1st  ed.) 
263  ;'  Thornton  v.  Smith,  1  Wash.  83  ;  Leftwich  v.  Sto- 
vall,  1  Wash.  305.)  But  no  such  confession  in  the  clerWs 
office  was  allowable  until  it  was  admitted  by  statute,  which 
appears  at  first  to  have  contemplated  only  proceedings 
at  law,  but  at  present  includes  suits  in  equity  also.  The 
provision  is  that,  "In  any  suit,  a  defendant  may  confess  a 
judgment  or  decree  in  the  clerKs  office,  for  so  much  principal 
and  interest  as  the  plaintiff  may  be  willing  to  accept  a  judg- 
ment or  decree  for.  The  same  shall  be  entered  of  record 
by  the  clerk  in  the  order  or  minute  book,  and  be  as  final 
and  as  valid  as  if  entered  in  court  on  tlie  day  of  such  con- 
fession, except  merely  that  the  court  shall  have  such  con- 
trol over  it  as  it  has  over  all  other  proceedings  in  the 
clerk's  ofiice  during  the  preceding  vacation."  (YT  C.  1873, 
c.  167,  §  42,  52.) 

This  statute  is  understood  to  admit  of  confessions  in  the 
clerk's  office  only  in  vacation,  and  not  during  the  term,  but 
it  is  regarded  as  made  in  vacation  constructively,  when  the 
acknowledgment  occurs  on  the  morning  of  the  first  day  of 
the  term,  before  the  hour  for  the  opening  of  the  court. 
(Brown  v., Hume,  16  Grat.  456;  Ante,  p.  604.) 

These  proceedings  in  the  clerk's  office  will  be  better 
understood  by  exhibiting  the  several  entries  as  they  would 
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occur  in  the  clerk's  rule-hook,  in  each  of  \k\Qfive  cases  con- 
templated, namely :  (1),  Where  the  hill  being  filed,  the  defen- 
dant appears,  but  does  not  respond  in  any  way;  (2), 
Where  the  bill  being  filed,  the  defendant  does  not  appear; 
(3),  Where  the  bill  is  not  filed,  and  the  defendant  appears, 
and  gives  a  rule  to  tile  it,  which  is  not  obeyed ;  (4),  Where 
the  bill  is  not  filed,  and  the  defendant  does  not  appear  ; 
and  (5),  Decree  for  money  by  confession  in  the  cleric's  of- 
fice for  an  agreed  sum. 


JUNB  Rules. 

July  Rules. 

August  Rules. 

Sep't  Rules. 

October  Teem. 

(1),  Bill  filed. 
Deft  appears. 
Rule  to  plead, 
4c. 

Oora.  order  con- 
firmed.   BUI 
taken  for  con- 
fessed. 

Cause  set  for 
Hearing  by 
Plaintiff. 

Answer  filed  by 
leave  of  court 
and  General  Re- 
plication. 

(%),  Bill  filed. 
Deft  falls  to 
appear.  Decree 
nisi. 

Decree  nisi  con- 
firmed.   Bill 
taken  for  con- 
fessed.   Cause 
set  for  hearing. 

Answer  rtled  by 
leave  of  court 
and  General  Re- 
plication. 

(i)   Bill  not  filed. 
Deft  appears. 
Bule/or  Bill. 

Bill  not  filed. 
Non-suit. 

Non-suit  set  aside 
by  court  and  Bill 
allowed  to  be  filed. 

(4),  Bill  not  filed. 
Deft  does  not 
appear. 

Bill  not  filed. 

Bill  not  filed. 

BUI  not  filed. 
Suit  dismissed 
by  Clerk. 

(5),  Decree  for 
t by  confes- 
sion. 

Section  iii. 

The  Pleadings. 

3*.  The  Pleadings. 

The  pleadings  in  chancery  may  be  presented  under  the 
several  heads  of,  (1),  The  plaintiff's  bill  of  complaint ;  (2), 
The  defence  by  the  defendant ;  and  (3),  The  general  repli- 
cation by  the  plaintiff  to  the  defendant's  defence,  including 
the  joinder  in  demurrer  ; 
W.  C. 
l^  The  Plaintiff's  Bill  of  Complaint. 

A  suit  to  the  extraordinary  jurisdiction  of  the  court  of 
chancery  is  commenced  by  preferring  a  iill,  as  it  is  called, 
in  the  nature  of  d, petition,  addressed  to  the  judge  of  the 
chancery  court.  Except  in  some  early  instances,  bills  have 
been  always  in  the  English  language;  and  a  suit  preferred 
in  this  manner  in  the  court  of  chancery  has  been,  there- 
fore, commonly  termed  in  England  a  suit  by  English  bill, 
bv  way  of  distinction  from  the  proceedings  in  suits  within 
the  ordinary  jurisdiction  of  the  court,  which,  as  also  in  the 
other  courts  of  common  law,  till  the  Stat.  4  Geo.  II,  c.  26, 
(A.  D.  1731,)  were  entered  and  enrolled  more  anciently  in 
the  French  or  Norman  tongue,  and  afterwards  by  Stat.  36 
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Edw.  Ill,  c.  15,  (A.  D.  1363,)  in  the  Latin.     (Mitf.  Eq. 
PI.  7,  8 ;  1  Insts.  Com.  &  S.tat.  Law,  Hist.  Sum.  p.  xxxi.) 
Having  thns  seen  the  nature  of  a  bill  in  chancery,  we 
may  proceed  to  take  notice  of,  (1),  The  several  parts  of 
which  a  bill  consists ;  (2),  The  several  kinds  of  bills ;  (3)> 
The  frame  of  a  bill ;  and  (4),  The  time  at  which  it  should 
be  filed,  and  the  steps  thereupon  to  be  taken ; 
W.  C. 
1'.  The  Several  Parts  of  which  a  Bill  in  Chancery  ordina- 
rily consists. 

An  original  bill  in  chancery  ordinarily  consists,  accord- 
ing to  the  English  practice,  of  nine  parts,  in  ours  of  eighty 
and  not  unfrequently  of  six  only.  Other  bills  not  origi- 
nal, of  which  we  shall  presently  see  more,  bear  a  resem- 
blance in  form  to  an  original  bill,  and  whatever  discre- 
pancies exist  arise  either  from  the  purposes  for  which  the 
bill  is  framed,  or  the  circumstances  under  which  it  is 
exhibited ;  so  that  the  practitioner  is  not  likely  to  be  em- 
barrassed when  he  has  made  himself  acquainted  with  the 
nature  and  design  of  such  non-original  bills.  (Mitf.  Eq. 
PI.  41,  47.) 

Those  parts  are  as  follows  : 

(1),  The  address  to  the  Chancellor,  J>y  his  Official  Des- 
ignation. 

See  Sands'  Suit  in  Equity,  313. 

(2),  The  names  of  the  parties  complainants,  with  their 
respective  places  of  abode. 

The  residence  of  the  complainants  is  required  to  be 
stated,  in  order  that  the  defendants  may  know  whither  to 
resort  for  their  costs,  or  to  compel  obedience  to  any  order 
or  process  of  the  court. 

And  it  should  be  observed  that  if  a  party,  whether  com- 
plainant or  defendant,  be  a  party  in  his  natural,  and  also 
in  any  fiduciary  capacity,  he  should  be  named  in  both 
characters,  and  so  if  concerned  in  several  fiduciary  charac- 
ters, he  should  be  made  a  party  in  all.  (Pennington  v. 
Hanby,  4  Munf.  144.) 

(3),  The  statement  of  the  complainant's  case,  called  the 
stating  part  of  the  bill. 

The  stating  part  of  the  bill  sets  out  the  essential  facts 
upon  which  the  complainant  relies,  succinctly,  yet,  with 
edl  possiMe  perspicuity. 

(4),  The  general  charge  of  confederacy  or  combination 
against  the  persons  complained  of. 

It  wiU  be  remembered  that  amongst  the  causes  which 
gave  rise  to  the  equitable  or  extraordinary  jurisdiction  of 
the  court  of  chancery  in  England,  the  second  mentioned 
was  the  combination  and  confederacy  of  powerful  lords  to 
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overawe,  resist  or  pervert  the  ordinary  administration  of 
justice.  (Ante,  p.  1100.)  This  part  of  the  bill  has  reference 
to  that  fact.  In  modern  times  it  is  quite  superfluous  ;  in 
England  is  not  unfrequently  omitted,  (1  Dan.  Ch.  Pr.  426,) 
and  generally  in  Virginia ;  and  although  according  to 
Judge  Story,  it  is  usual  in  the  State  courts  to  retain  it, 
(Stor.  Eq.  PL  §  29,)  the  rules  of  the  Supreme  court  leave 
it  optional  to  omit  it  in  the  practice  of  the  United  States 
courts.     (1  Abb.  U.  S.  Pr.  136.) 

(5),  The  statement  of  any  anticipated  defence,  in  order 
to  show  its  futility,  called  the  charging  part  of  the  hill. 

Thus  the  general  averment  of  conffderacy  is  fol- 
lovsred  by  an  allegation  that  the  defendants  pretend  or  set 
up  the  matter  of  their  expected  defence,  and  l)y  a,  charge 
of  tlie  matter  vsrhich  may  be  used  to  avoid  it.  The  em- 
ployment of  this  charging  part  has  the  further  advantage 
of  doing  away  with  the  necessity  of  a  special  replication 
(which  was  formerly  used,)  in  rebuttal  of  the  defence 
anticipated,  and  of  laying  a  foundation  for  interrogatories 
and  for  the  discovery  which  is  sought  in  reference  to  the 
matter  of  such  defence.  Thus,  if  a  bill  is  filed  on  any 
equitable  ground  by  an  heir  who  appreliends  his  ancestor 
has  made  a  will ;  he  may  state  his  title  as  heir,  and  alleg- 
ing the  will  by  way  of  pretence  on  the  part  of  the  defen- 
dants claiming  under  it,  make  it  a  part  of  his  case  with- 
out admitting  it ;  for  a  charge  in  the  bill  that  the  defen- 
dant pretends  that  a  certain  fact  has  taken  place  sufli- 
ciently  puts  the  fact  in  issue.  (Mitt.  Eq.  PI.  42;  1  Dan. 
Ch.  Pr.  428  ;  Stafford  v.  Brown,  4  Pai.  (N.  Y  )  88  ;  Par- 
ker V.  Carter,  4  Munf.  288.) 

It  is,  perhaps,  too  common  to  omit  the  charging  part  of 
the  bill.  To  insert  it  without  any  definite  object  is,  in- 
deed, superfluous ;  but  for  the  purposes  indicated  it  is  not 
unfrequently  highly  expedient.  The  rules  of  the  Supreme 
court  leave  it  optional  to  insert  it  or  not  in  the  practice 
of  the  United  States  courts.  (Stor.  Eq.  PI.  §  33;  1  Dan. 
Ch.  Pr.  428-'9;  1  Abb.  U.  S.  Pr.  136.) 

(6),  The  allegations  intended  to  give  color  to  the  ju- 
risdiction of  the  court. 

The  averment  is  that  the  acts  complained  of  are  con- 
trary to  equity  and  good  conscience,  and  tend  to  the  injury 
of  the  complainant,  and  that  the  complainant  has  no 
remedy,  or  not  a  coTnplete  remedy  without  the  assistance 
of  a  court  of  equity,  in  which  court  the  case  is  properly 
cognizable. 

These  general  averments  do  not  avail,  however,  unless 
they  are  sustained  by  the  case  as  shoWn  in  the  bill,  making 
apparent  the  jurisdiction  of  the  court.     And  if  the  case 
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shown  in  the  bill  befits  the  jurisdiction,  it  is  not  preju- 
diced by  the  omission  of  this  clause  or  part,  which  seems, 
therefore,  to  be  always  superfluous.  The  Supreme  court 
rules  make  it  optional  to  insert  it  or  not  in  cases  in  the 
United  States  courts.  (Mitf.  Eq.  PL  43;  1  Dan.  Ch. 
Pr.  430 ;  Stor.  Eq.  PI.  §  34 ;  1  Abb.  U.  S.  Pr.  136.) 

(7),  Prays  that  the  defendants  may  severally  answer 
the  matter  contained  in  the  bill  fully  and  on  oath,  not 
only  according  to  the  positive  knowledge  of  each,  one,  but 
according  to  his  remetnirance,  information  and-  helief. 

As  the  principal  end  of  an  answer  upon  the  oath  of 
the  defendants  is  to  supply. proof  of  the  matters  needful 
to  support  the  plaintiff's  case,  it  is,  therefore,  required 
of  the  defendants  in  their  answer,  either  to  admit  or 
deny  all  the  facts  set  forth  in  the  bill,  with  their  attending 
circumstances,  or  to  deny  having  any  knowledge,  infor- 
mation or  recollection  of  them,  and  to  declare  their  ina- 
bility to  form  any  belief  concerning  them.  But  as  expe- 
rience has  proved  that  the  substance  of  matters  stated 
and  charged  in  a  bill  may  be  frequently  evaded  by  an- 
swering according  to  the  letter  only,  it  has  become  a 
practice  to  add  to  the  general  requisition  of  an  answer  a 
repetition  by  way  of  interrogatory  of  the  matters  most 
essential  to  be  answered,  framed  with  such  particularity 
and  such  variations  as  will  prevent  evasion  and  compel  a 
full  answer.  This  is  commonly  termed,  from  these  inter- 
rogations, the  interrogating  part  of  the  bill,  and  must  be 
founded  on  the  averments  in  the  stating  and  charging 
parts ;  so  that  if  there  is  nothing  in  those  parts  to  warrant 
any  interrogatory,  the  defendant  is  not  compellable  to 
answer  it.  But  a  variety  of  questions  may  be  founded 
on  a  single  charge,  if  they  are  relevant  to  it.  Thus,  if  a 
bill  is  tiled  against  an  executor  for  an  account  of  the 
personal  estate  of  his  testator,  upon  the  single  charge 
that  he  has  proved  the  will  may  be  founded  every  inquiry 
needful  to  ascertain  the  amount  of  the  estate,  its  value, 
the  disposition  made  of  it,  the  situation  of  any  part  re- 
maining unexpended  in  the  payment  of  the  debts  of  the 
testator,  and  any  other  circumstance  leading  to  the  ac- 
count required.  (Mitf.  Eq.  PL  44-'5  ;  1  Dan.  Ch.  Pr. 
430  ;  Stor.  Eq.  PL  §  35  &  seq.) 

The  interrogating  part  of  a  bill  is  not  regarded  as  ab- 
solutely necessary;  but  it  is  often  highly  useful  in  order 
to  sift  the  conscience  of  the  defendant,  and  is  almost  uni- 
versal in  practice.  (Stor.  Eq.  PL  38  ;  Thornton  v.  Gor- 
don, 2  Hob.  719.) 

(8),  Prayer  for  Relief. 

The  prayer  for  relief  is  first  for  special  relief,  such  as 
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the  complainant  contemplates  as  desirable,  and  as  -war- 
ranted by  the  case  made  by  the  bill;  and  second,  for  general- 
relief,  at  the  discretion  of  the  court.  Lest  the  case  should 
present  in  evidence  a  new  aspect,  or  the  court  should  differ 
with  him  as  to  the  appropriate  relief,  the  complainant  prays 
"  for  sucli  other  and  further  relief  as  may  be  adapted  to  the 
nature  of  the  case,  and  agreeable  to  equity  and  good  con- 
science ;"  and  under  such  prayer  for  general  relief,  he 
may  in  most  cases  obtain  such  relief  as  his  case  entitles 
him  to,  provided  it  be  not  inconsistent  with  the  specific  re- 
lief prayed  for,  nor  relate  to  a  claim  distinct  from  that 
demanded  or  put  in  issue  by  the  bill.  The  prayer  for 
speciiic  relief,  therefore,  in  complicated  cases,  should  be 
framed  with  great  care  and  attention,  and  if  need  be,  in 
several  aspects,  so  that  if  the  court  determines  against  the 
complainant  in  one  aspect  of  the  case,  it  may  yet  afford 
him  assistance  in  another.  (Mitf .  Eq.  PI.  38-'9  ;  1  Dan. 
Ch.  Pr.  434-'5;  Stor.  Eq.  PI.  §  42 ;  2  Rob.  Pr.'(lst  ed.) 
291  &  seq ;  Soden  v.  Soden,  cited  in  Hiern  v.  Mill,  13 
Ves.  119  ;  Cook  v.  Martyn,  2  Atk.  3  ;  Grimes  v.  French, 
2  Atk.  141 ;  Dormer  v.  Fortescue,  3  Atk.  132  ;  Johnson 
V.  Johnson,  1  Munf.  554,  note;  Sheppard  v.  Starke,  3 
Munf.  29  ;  Rootes  v.  Holliday,  6  Munf.  251 ;  Harvey  v. 
Alexander,  1  Rand.  219  ;  Beall  v.  Silver,  2  Rand.  401  ; 
James  v.  Bird,  8  Leigh,  513.) 

(9),  Prayer  for  Process. 

The  process  usually  prayed  for  is  the  subpwna,  or  in 
Virginia,  a  summons,  as  we  have  seen ;  and  with  us  the 
prayer  is  couched  in  terms  the  simplest  and  most  direct 
possible :  "And  may  a  summons  issue  against  the  several 
defendants  herein  before  named."  (Mitf.  Eq.  PI.  45  ;  1 
Dan.  Ch  Pr.  444,  &c.;  Stor.  Eq.  PI.  §  44.)  The  prac- 
tice in  England  is  much  more  strict,  it  being  there  the 
established  rule  that  the  names  of  all  the  persons  who  are 
intended  to  be  made  defendants  shall  be  inserted  in  the 
prayer  for  process;  for  the  mere  naming  of  a  party  in  a 
bill,  without  thus  praying  process  against  him  as  a  defen- 
dant, does  not  make  him  a  party.  (1  Dan.  Ch.  Pr.  445.) 
And  by  the  rules  of  the  supreme  court  it  is  provided,  in 
respect  to  the  chancery  courts  of  the  United  States,  that 
"  the  prayer  for  process  for  (of  ?)  subpoena  in  the  bill  shall 
contain  the  names  of  all  the  defendants  named  in  the  in- 
troductory part  of  the  bill ;  and  if  any  of  them  are  known 
to  be  infants  under  age,  or  otherwise  under  guardianship 
shall  state  the  fact,  so  that  the  court  may  take  order 
thereon  as  justice  may  require,  upon  the  return  of  the 
process.  If  an  injunction,  or  a  writ  of  ne  exeat  regno,  op 
any  other  special  order  pending  the  suit,  is  asked  for  in  the 
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prayer  for  relief,  that  shall  be  sufficient  without  repeating 
the  same  in  the  prayer  for  process."  (1  Abb.  U.  S.  Pr.  136.) 
If  any  special  order  is  desired,  e.  g.  an  injunction,  it  is 
usually  prayed  for  as  part  of  the  specific  relief  sought, 
and  in  Virginia,  it  is  not  customary  to  refer  to  it  in  the 
Tpmyer  for  process. 

The  indiscriminate  use  in  all  cases  of  parts  (3),  (6)  and 
(7),  has  given  rise  to  a  reproach  not  unmerited,  that  a 
bill  in  equity  contains  the  same  story  thrice  told.  The 
fear  of  incurring  this  imputation,  however,  should  not  pre- 
vent the  practitioner  from  employing  all  these  parts  when 
his  judgment  shall  approve  it  as  expedient.  On  the  other 
hand,  it  is  certain  that  all  the  foregoing  nine  parts  are  not 
in  every  case  called  for,  and  a  sound  judgment  must  be 
exercised  as  to  which  may  with  safety  and  propriety  be 
omitted.     (Mitf.  Eq.  PI.  47.) 

In  order  to  guard  against  the  introduction  into  bills,  of 
matter  criminal,  impertinent  or  scandalous,  the  English 
wholesome  rule  is  that  every  bill  must  be  signed  hy  coun- 
sel; and  if  it  be  found  to  contain  such  matter  as  above  re- 
ferred to,  it  is  to  be  expunged,  and  the  counsel  shall  pay 
costs  to  the  party  aggrieved.  But  nothing  relevant  is 
considered  as  scandalous.  (Mitf.  Eq.  PI.  47.)  A  similar 
rule  is  prescribed  by  the  Supreme  court  to  the  United 
States  courts  in  chancery.  (1  Abb.  U.  S.  Pr.  137.)  It 
is  supposed  that  the  same  rule  holds  in  Virginia ;  but 
the  practice  is  very  loose,  and  bills  are  often  not  signed 
at  all. 
2'.  The  Several  Kinds  of  Bills  in  Chancery. 

The  several  kinds  of  bills  in  chancery  are  (1),  Original 
bills;  (2),  Bills  not  original;  and  (3),  Bills  in  the  nature 
of  original  bills,  though  occasioned  by  former  bills ; 
W.  C. 
is.  Original  Bills. 

An  original  bill  is  one  which  i-elates  to  some  matter 
not  before  litigated  in  the  com-t  by  tlie  same  persons, 
standing  in  the  same  interest.  Such  bills  are  divided 
into  (1),  Bills  praying  rehef  ;  and  (2),  Bills  not  praying 
relief.  (Mitf.  Eq.  PI.  31  &  seq.  36  &  seq); 
W.  C. 
l*"-  Original  Bills  Praying  Relief. 

Original  bills  praying  relief  have  been  ranked  under 
three  heads,  namely;  (1),  Original  bills  praying  the 
decree  of  the  court  touching  some  right  claimed  by  the 
plaintiif  in  opposition  to  the  defendant ;  (2),  Original 
bills  of  interpleader ;  and  (3),  Certiorari  bills.  (Mitf. 
Eq.Pl.  32); 
1\  Original  Bills  praying. the  Decree  of  the  Court  touch- 
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ing  some  Might  Claimed  iy  the  Plaintiff  in  opposition 
to  the  Defendant. 

An  original  bill  of  this  description  sets  forth  dis- 
tinctly the  rights  of  the  complainant;  by  whom  and 
in  what  manner  he  is  injured ;  in  what  he  wants  the 
assistance  of  the  court ;  and  that  he  is  either  without 
remedy  except  in  a  court  of  equity,  or  at  least  can  be 
most  eifeotually  relieved  tliere.  It  then  prays  that  the 
parties  defendant  may  answer  upon  oath  the  matters 
charged  against  them;  that  the  proper  assistance  or 
relief  may  be  granted  the  complainant ;  and  for  these 
purposes  that  proper  process  va&j  be  issued  to  require 
the  appearance  of  the  defendants.  (Mitf.  Eq.  PI.  37.) 

All  persons  concerned  in  the  dem,and,  or  who  Tnay 
he  affected  iy  the  relief  prayed  or  expected,  ought  to  be 
made  parties  to  such  a  bill ;  or  as  it  has  been  other- 
wise expressed,  all  who  have  and  all  who  want  the 
subject-matter  of  the  controversy.  But  if  any  necessary 
parties  are  omitted,  or  unnecessary  parties  are  inserted, 
the  court  upon  application  in  due  time  will  permit  the 
proper  alterations  to  be  made.  (Mitf.  Eq.  PI.  39.) 
2'.  Original  Bills  of  Interpleader. 

A  bill  of  interpleader  is  where  the  person  exhibit- 
ing the  bill  claims  no  right  in  opposition  to  the  per- 
sons against  whom  it  is  exhibited,  but  prays  the  de- 
cree of  the  court  touching  the  rights  of  those  persons, 
for  the  safety  of  the  person  exhibiting  the  bill;  as 
in  case  of  a  stakeholder,  where  both  parties  claim  the 
stakes,  and  he  knows  not  to  which  to  pay  them.  He 
states  his  own  position  and  the  several  claims  of  the 
parties,  adverse  to  one  another,  and  prays  that  they 
may  interplead,  so  that  the  court  may  adjudge  to 
whom  the  subject-matter  belongs,  and  he  may  be  in- 
demnified. (Mitf.  Eq.  PL  82,  47-'S  &  seq;  Stor. 
Eq.  PI.  §  291  &  seq;  V.  C.  1873,  c.  149,  §  1;  George 
V.  Pilcher,  28  Grat.  305.) 
3'.  Original  Bills  praying  the  Writ  of  Certiorari. 

When  an  equitable  right  is  sued  tor  in  an  inferior 
court  of  equity,  and  by  reason  of  the  limited  jurisdic- 
tion of  the  court,  or  otherwise,  complete  justice  cannot 
be  administered,  then  the  defendant  may  file  a  bill 
in  chancery,  praying  a  special  writ,  called  a  writ  of 
certiorari,  to  remove  the  cause  into  that  court.  It 
prays  for  no  answer,  nor  writ  of  subpoena,  but  seeks 
merely  the  removal  of  the  cause.  (Mitf.  Eq.  PI.  32-3, 
49-'50.) 

Formerly  bills  of  this  sort  were  not  unfrequent  in 
Virginia,  in  order  to  remove  causes  at  law  or  in  equity 
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from  the  county  or  corporation  into  the  circuit  court. 
(1  Rob.  Pr.  (1st  ed.),  192-'3  ;  2  Do.  343.)  But  the 
county  court  having  ceased  to  have  cognizance,  either 
of  actions  at  common  law  or  of  causes  in  equity,  and 
the  course  of  appeal  from  the  corporation  court  being 
now  not  to  the  circuit  court,  but  to  4:he  court  of  ap- 
peals, the  use  of  a  bill  praying  for  a  writ  of  certiorari 
from  the  court  of  chancery  is  thus  superseded  with 
us.  There  are,  however,  other  occasions  when  a  writ 
of  certiorari,  not,  however,  as  an  equitable  pro- 
ceeding, may  stUl  be  used,  as  to  bring  up  the  proceed- 
ings before  a  justice  of  the  peace,  with  a  view  to  in- 
quire into  their  regularity,  in  which  case  the  writ  is 
to  be  awarded  by  the  circuit  court  of  the  county  or 
corporation  in  which  is  the  record  or  proceeding  to 
which  the  writ  relates ;  and  also  by  any  appellate 
court,  in  order  to  obtain  a  complete  copy  of  the  record 
from  the  court  below.  (V.  C.  1873,  c.  166,  §  4.) 
2''.  Original  Bills  not  Praying  Belief. 

Original  bills  not  praying  relief  are,  (1),  Bills  to 
perpetuate  testimony  ;  and  (2),  Bills  for  discovery  of 
facts  and  documents  within  the  knowledge  or  power  of 
the  person  against  whom  the  bill  is  exhibited.  (Mitf. 
Eq.  PI.  33,  50  &  seq.) 
1\  Bills  to  perpetuate  the  Testimony  of  Witnesses. 

A  bill  to  perpetuate  the  testimony  of  witnesses 
must  state  the  matter  touching  which  the  plaintiff  is 
desirous  to  have  the  evidence  taken,  and  must  show 
that  he  has  some  interest  in  the  subject,  and  that  the 
defendant  has  an  adverse  interest ;  and  it  must  also 
pray  leave  to  examine  witnesses  touching  the  matter 
so  stated,  to  the  end  that  their  testimony  may  be  pre- 
served and  perpetuated.     (Mitf.  Eq.  PI.  50,  51.) 

The  bill  ought  also  to  show  that  the  facts  to  which 
the  testimony  proposed  to  be  taken  is  conceived  to 
relate,  cannot  be  immediately  investigated  in  a  court 
of  law ;  as  in  the  case  of  a  person  in  possession  with- 
out any  present  disturbance,  or  that  before  the  facts 
can  be  investigated  in  a  court  of  law,  the  evidence  of 
a  material  witness  is  liable  to  be  lost  by  his  death,  or 
departure  from  the  State,  all  of  which  ought  to  be 
verified  by  affidavit,  as  is  the  case  of  all  bills  which 
have  a  tendency  to  change  the  jurisdiction  of  a  sub- 
ject from  a  court  of  law  to  a  court  of  equity.  (Mitf. 
Eq.  PI.  51.) 

The  bill  must  be  for  the  sole  purpose  of  perpetuat- 
ing the  testimony,  and  should  not  also  pray  relief. 
The  two  objects  cannot  be  embraced  in  the  same  bill. 
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(Miller  v.  Sharp,  3  Rand.  41.)  And  in  order  that  the 
depositions  taken  in  pursuance  of  such  a  bill  may 
afterwards  be  read,  it  must  appear  that  the  witnesses 
are  dead,  or  out  of  the  power  of  the  court  in  which 
the  subsequent  cause  is  pending.  (Lawrence  v.  Swann, 
5  Munf.  332.) 

In  Virginia,  the  proceeding  to  perpetuate  testimony 
is  much  simplified,  and  varies  according  as  a  suit  is,  or 
is  not,  pending. 

If  a  suit  is  pending,  the  deposition  is  taken  without 
a  commission,  if  the  witness  be  within  the  State, 
otherwise  by  virtue  of  a  commission  to  be  issued  by  the 
clerk,  reasonable  notice  being  given  to  the  adverse 
party  of  the  time  and  place  of  taking  it.  (Y.  C.  1873, 
c.  172,  §  34,  36.) 

If  no  suit  be  pending,  the  proceeding,  instead  of 
being  in  court  upon  a  bill  filed,  may  be  in  an  informal 
way  before  a  commissioner  in  chancery,  of  the  court 
where  such  a  bill  might  have  been  exhibited,  upon  a 
petition  setting  forth  the  same  matter  as  would  be  in 
a  bill,  and  what  persons  may  be  afiected  by  the  testi- 
mony. And  thereupon,  on  reasonable  notice  to  the 
parties  who  may  be  so  affected,  the  commissioner  is  to 
take  the  evidence  of  any  witnesses  adduced  on  either 
side,  to  be  certified  and  returned  to  the  clerk  of  the 
court  which  appointed  such  commissioner,  and  to  have 
the  same  eflfect  as  if  taken  on  a  bill  to  perpetuate  testi- 
mony, (V.  C.  1873,  c.  172,  §  40.) 
2'.  Bills  for  Discovery  of  Facts  within  the  Knowledge  of 
the  Person  against  whom  the  Bill  is  Exhibited,  or  of 
Deeds  and  Writings  in  his  Custody  or  Power. 

A  bill  of  discovery,  as  here  understood,  seeks  no  re- 
lief in  consequence  of  the  discovery.  It  is  used  in  aid 
of  the  jurisdiction  of  some  other  court ;  as  to  enable 
the  plaintiff  to  prosecute  or  defend  an  action  at  law ; 
or  any  other  legal  proceeding  of  a  nature  merely  civil 
before  a  iurisdiction  unable  to  compel  a  discovery  on 
oath.     (Mitf.  Eq.  PI.  52.) 

A  bill  f>f  this  nature  must  state  the  matter  touching 
which  a  discovery  is  sought,  the  interest  of  both  plain- 
tiff and  defendant  in  the  subject,  and  the  right  of  the 
former  to  require  the  discovery  from  the  other.  And 
if  relief  is  prayed  for,  it  must  appear  by  affidavit  that 
the  party  has  not,  without  a  discovery,  the  means  of 
proving  the  fact  or  writing  in  question ;  for  it  is  only 
on  that  circumstance  that  the  jurisdiction  of  the  court 
to  give  relief  is  founded.  But  a  bill  for  discovery 
merely  requires  no  such  affidavit,  nor  is  it  needful 
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that  the  discovery  should  be  indispensable  to  the  par- 
ty's case.  He  is  entitled  to  it  if  he  states  and  shows 
that  it  is  material  evidence,  although  merely  cumula- 
tive. (Mitf.  Eq.  PI.  52-'3,  155;  Stor.  Eq.  PL  §  324, 
a ;  Coop.  Eq.  PL  198,  208  ;  2  Rob.  Pr.  (1st  ed.)  43 
&  seq ;  Montague  v.  Dudman,  2  Yes.  Sen.  398 ; 
McFarland  v.  Hunter,  8  Leigh,  492:  Gregory  v. 
Marks,  1  Eand.  355 ;  Eankin  v.  Bradford,  1  Leigh, 
163;  Hardin  v.  Hardin,  2  Leigh,  572;  Meze  v.  Mayse, 
6  Rand.  658 ;  Webster  v.  Couch,  6  Rand.  519.) 

Bills  of  discovery  are  now  with  us  entirely  super- 
seded  in  practice  by  two  statutory  provisions,  one 
allowing  a  court  of  law  to  compel  a  discovery  upon 
oath,  in  answer  to  interrogatories  filed,  wherever  it 
would  be  compelled  upon  a  bill  for  discovery,  if  the 
interrogatories  have  not  been  unreasonably  delayed, 
(V.  C.  1873,  c.  172,  44,  45) ;  and  the  other  declaring 
parties  to  suits,  with  some  important  qualifications,  to 
be  competent  to  give  evidence  on  their  own  behalf, 
and  to  be  coinpetent  and  compellahle  to,  attend  and 
give  evidence  on  behalf  of  any  other  party  to  the 
proceeding.  (V.  C.  1873,  c.  172,  §  21,  22 ;  Acts, 
1876-'7,  p.  184,  c.  198  ;  Ante,  p.  690-'91.)  ^ 

2*.  Bills  not  Original. 

A  suit  imperfect  in  its  frame,  or  become  so  by  ac- 
cident before  its  end  has  been  obtained,  may  in  many 
cases  be  rendered  perfect  by  a  new  bill,  which  is  not  con- 
sidered as  an  original  bill,  but  merely  as  an  addition  to 
or  continuance  of  the  former  bill,  or  both.  A  bill  of  this 
kind  may  be  (1),  A  supplemental  bill ;  (2),  A  bill  of  re- 
vivor ;  and  (3),  A  bill  both  of  revivor  and  supplement. 
(Mitf.  Eq.  PL  33); 
W.  C. 
1''.  Supplemental  Bills. 

A  supplemental  bill  is  an  addition  to  the  original 
bill,  in  order  to  supply  some  defect  in  its  original  form 
and  structure,  which  cannot  properly  be  supplied  by 
amendment,  which  latter  ought  to  be  employed  where- 
ever  it  is  admissible,  instead  of  a  supplemental  bill. 
Thus,  the  introduction  of  new  parties,  who  ought  to 
have  been,  but  were  not  introduced  at  first,  is  always 
accomplished  by  an  amendment  to  the  original  bill,  and 
matter  which  arose  before  the  commencement  of  the 
suit  should  generally  be  inserted  also  by  amendment, 
and  not  by  a  supplemental  bill.  (Mitf.  Eq.  PL  53  & 
seq.  59  &  seq;  Stor.  Eq.  PL  §  332  &  n  1 ;  2  Rob.  Pr. 
(1st  ed.)  295.)  The  introduction  of  new  parties  may 
be  effected  by  amendment  of  the  bill  at  any  time  before 
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the  hearing,  by  leave  of  court,  wliich  is  never  denied 
if  the  justice  of  the  case  requires  the  amendment. 
(Mason  v.  Nelson,  11  Leigh,  228 ;  Smith  v.  Smith,  4 
Band.  102;  Parrill  v.  McKinley,  9  Grat.  7;  Stephen- 
son V.  Taverners,  9  Grat.  405;  Holland  v.  Trotter,  22 
Grat.  139.) 

But  no  amendment  is  for  the  most  part  allowable, 
(save  to  introduce  new  parties,)  after  issue  joined,  and 
witnesses  examined ;  nor  for  the  introduction  of  facts 
which  have  occurred  since  the  commencement  of  the 
suit.  Wherever,  therefore,  it  is  desired  to  modify  the 
plaintiff's  case  after  issue  is  joined  and  witnesses  are 
examined,  or  by  the  introduction  of  facts  which  hap- 
pened after  the  commencement  of  the  suit,  a  supple- 
Tnental  hill  must  be  resorted  to;  as  also  it  must  be  in 
respect  to  facts  which  occurred  before  the  commence- 
ment of  the  suit,  where,  without  the  default  of  the 
plaintiff,  it  is  too  late  to  insert  them  by  amendment. 
(Mitf .  Eq.  PL  53  &  seq;  Stor.  Eq.  PI.  §  332,  333,  335, 
336.) 

A  supplemental  bill  is  also  proper  in  order  to  intro- 
duce new  parties  whose  interest  has  arisen  since  the 
institution  of  the  suit,  to  introduce  new  charges,  or  to 
put  in  issue  a  new  material  fact,  such  as  fraud,  a  new 
title  acquired  since  the  suit  was  brought,  or  otherwise 
to  present  a  new  and  different  case  from  that  exhibited 
in  the  original  bill.  (Mitf.  Eq.  PL  53,  59,  60,  &c. ; 
Stor.  Eq.  PI.  §  335,  336.) 

And  lastly,  a  supplemental  bill  is  employed  to  carry 
into  complete  effect  a  decree  already  pronounced,  and  to 
get  the  full  benefit  of  a  decision ;  and  of  course  for  this 
purpose  it  may  be  filed  as  well  after  as  before  a  de- 
cree.    (Mitf.  Eq.  PI.  59 ;  Stor.  Eq.  PI.  §  335.) 

A  supplemental  bill  may  be  filed,  it  would  seem, 
without  the  previous  leave  of  court,  except  where  it 
seeks  to  change  the  original  structure  of  the  bill,  and 
to  introduce  a  new  and  different  case.  But  even  though 
the  previous  leave  may  be  sometimes  dispensed  with, 
the  court  will  yet  see  to  it  that  no  supplemental  bill 
shall  be  resorted  to  where  the  same  end  may  be  attained 
by  an  amendment,  nor  where  the  plaintifi"  has  been  guilty 
of  laches  in  delaying  it  too  long  after  the  discovery  of 
the  new  matter  which  he  proposes  to  introduce.  (Stor. 
Eq.  PI.  §  333,  &  n  4,  338  a.) 

It  is  not,  for  the  most  part,  needful  to  give  notice  of 
an  application  for  leave  to  file  a  supplemental  bill,  al- 
though the  court  may  in  its  discretion  direct  such  no- 
tice.    (2  Eob.  Pr.   (1st  ed.)  295  ;  Eager  v.  Price,  2 
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Pai.  (N.  Y.)  333  ;  Lawrence  v.  Bolton,  3  Pai.  294.) 
And  even  though  the  supplemental  bill  prays  an  in- 
junction, the  leave  to  file  the  bill  and  the  injunction 
may  be  granted  ,  at  the  same  time ;  indeed,  the  award 
of  the  injunction  implies  the  leave  to  file  the  bill. 
(Eager  v.  Price,  2  Pai.  333.) 

We  have  seen  that  a  supplemental  bill  may  be  filed 
even  after  a  decree,  in  order  to  carry  it  into  effect. 
More  frequently,  however",  it  is  before  decree,  although 
it  may  be  after-  the  hearing.  Thus,  if  at  the  hearing^ 
it  appears  that  the  plaintiff's  case  is  a  good  one,  but 
that  it  is  so  defectively  stated  in  the  bill  that  no  decree 
can  be  rendered  on  it,  an  opportunity  ought  to  be  given 
him  to  set  it  forth  more  satisfactorily  by  a  supplemen- 
tal bill.  ■  (2  Eob.  Pr.  (1st  ed.)  295-'6 ;  Zane  v.  Zane, 
6  Munf.  416  ;  Smith  v.  Smith,  4  Kand.  95  ;  Clifton  v. 
Haig,  4  Desauss.  (S.  C.)  346.) 

Where  new  parties  are  introduced  by  a  supplemen- 
tal bill,  and  it  has  no  other  object,  the  original  defen- 
dants need  not  be  made  parties  thereto,  unless  they 
have  an  interest  in  the  supplemental  matter,  or  may  be 
affected  by  the  interest  of  tlie  new  parties.  But  in  the 
latter  event,  or  if  the  supplemental  bill  has  another  ob- 
ject besides  the  introduction  of  new  parties,  the  original 
defendants  ought  to  be  made  parties  thereto ;  for  the 
cause  must  be  heard  upon  the  supplemental  and  origi- 
nal bills  together,  at  one  and  the  same  time,  so  that  in 
the  case  supposed  the  original  parties  ought  to  have  an 
opportunity  to  answer  tlie  charges  contained  in  the 
supplemental  bill.  (Mitf.  Eq.  Pi.  69,  70  ;  Stor.  Eq. 
PI.  §  334 ;  2  Kob.  Pr.  Qst  ed.)  29o ;  Ensworth  v. 
Lambert,  4  Johns.  Ch.  E.  (JST.  T.)  605 ;  McGown  v. 
Yerks,  6  Johns.  Ch.  E.  450 ;  Lawrence  v.  Bolton,  3 
Pai.  (JSr.  Y.)  294;  Shaw  v.  Bill,  5  Otto,  (95  U.  S.)  14.) 

A  supplemental  bill  must  state  the  original  bill,  and 
the  proceedings  thfereon  ;  and  if  the  supplemental  bill 
is  occasioned  by  an  event  subsequent  to  the  original  bill, 
it  must  set  forth  the  event,  and  the  consequent  altera- 
tion with  respect  to  the  parties,  and  as  we  have  seen, 
must  in  general  pray  that  the  original  defendants  shall 
appear  and  answei-  the  charges  it  contains.  (Mitf.  Eq. 
PI.  69,70.) 

In  Virginia  it  is  provided  by  statute,  that  the  plain- 
tiff may  of  right  amend  his  bill  before  the  defendant's 
appearance,  and,  notwithstanding  such  appearance,  a 
plaintiff  in  equity  may,  at  any  time  in  the  vacation  of 
the  court  wherein  the  suit  is  pending,  file  in  the  clerk's 
office  an  amended   or  supplemental  bill,  or  bill  of  re- 
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vivor  ;  whereupon  the  same  proceedings  may  be  had  as 
if  leave  to  file  it  had  been  previously  obtained  in  court, 
but  the  court,  on  motion  of  a  defendant,  made  at  the 
term  to  which  process  to  answer  the  same  is  returned 
executed  on  hiin,  or  if  it  be  returnable  to  rules,  at  the 
first  term  after  it  is  so  returned,  may  dismiss  such 
amended  or  supplemental  bill,  or  bill  of  revivor.  (Y. 
0. 1873,  c.  167,  §  15  ;  Holland  v.  Trotter,  22  Grat.  139.) 
2''.  Bills  of  Revivor. 

A  ail  of  revivor  is  a  continuance  of  the  original  bill, 
when  by  death,  some  party  to  it  has  become  incapable 
of  prosecuting  or  defending  a  suit,  or  a  female  plain- 
tiff has  by  marriage  incapacitated  herself  from  suing 
alone,  and  the  interest  of  the  decedent  is  transmitted 
to  the  representative  which  the  law  gives  or  ascertains, 
as  an  heir  at  law,  executor  or  administrator;  so  that 
the  title  cannot  be  disputed,  at  least  in  the  court  of 
chancery,  but  the  person  in  whom  the  title  is  vested  is 
alone  to  he  ascertained;  and  so  in  the  case  of  a  marriage 
of  a.  feme,  where  the  person  of  the  husband  is  the  sole 
fact  to  le  ascertained.-    (Mitf.  Eq.  PL  33,  63-'4,  &c.) 

Such  a  bill  must  state  the  original  bill,  and  the  several 
proceedings  thereon,  and  the  abatement ;  it  must  show  a 
title  to  revive  and  charge  that  the  cause  ought  to  be 
revived,  and  stand  as  to  the  new  parties  in  the  same 
condition  as  it  did  in  respect  to  their  predecessors  at 
the  time  the  abatement  happened;  and  it  must  pray 
that  the  suit  may  be  revived  accordingly.  (Mitf.  Eq. 
PL  70  &  seq.) 

In  Virginia,  however,  bills  of  revivor  have  long 
been  substituted  by  a  simple  writ  of  scire  facias,  or 
motion,  as  was  formerly  explained  in  connexion  with 
causes  at  common  law,  {Ante,  p.  792  dfc  seq,  796),  to 
which  the  reader  is  referred.  But  it  is  still  sometimes 
necessary  to  use  the  next  sort  of  bill,  namely,  a  bill  of 
revivor  and  supplement,  and  also  a  hill  in  the  nature  of 
a  hill  of  revivor. 
Z^.  Bills  of  Revivor  and  Supplement. 

A  bill  both  of  revivor  and  supplement  continues  a 
suit  upon  abatement  by  death,  or  by  marriage  of  a 
female  party,  &c. ,  and  at  the  same  time  does  the  office 
of  a  supplemental  hill,  by  supplying  defects  which  have 
arisen  since  the  institution  of  the  suit,  &c.  It  is,  there- 
fore, a  compound  of  a  bill  of  revivor  and  of  a  supple- 
mental bill,  and  in  that  joint  character  states  the  origi- 
nal bill  and  proceedings  thereon,  and  the  subsequent 
event,  and  states  also  the  consequent  alteration  or  ac- 
quisition of  interest  with  respect  to  the  parties,  or 
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whatever  new  matter,  may  be  appropriate  to  a  supple- 
mental bill.     (2  Eob.  Pr.  (1st  ed.),  296  ;  Westcott  v, 
Cody,  5  Johns.  Ch.  R.  (JST.  Y.)  342  ;  Pendleton  v.  Fay, 
3  Paige,  204;  Templeman  v.  Steptoe,  1  Munf.  339.) 
3^.  Bills  in  the  Nature  of  Original  Bills. 

Bills  in  the  nature  of  original  bills,  which  yet  sup- 
pose some  previous  controversy  to  have  taken  place 
between  the  parties  in  the  same  court  of  equity,  may 
be  enumerated  as  follows:  (1),  A  cross-bill;  (2),  A 
bill  of  review ;  (3),  A  bill  in  nature  of  a  bill  of  re- 
view ;  (4),  A  bill  to  impeach  a  decree  on  the  ground 
of  fraud  ;  (5),  A  bill  to  suspend  or  avoid  the  execution 
of  a  decree ;  (6),  A  bill  to  carry  a  decree  into  execu- 
tion ;  (7),  A  bill  in  nature  of  a  bill  of  revivor;  and  (8), 
A  bill  in  nature  of  a  supplemental  bill; 
W.  C. 
V".  A  Cross-Bill. 

A  cross-bill  is  a  bill  exhibited  by  a  defendant  against 
a  plaintiff,  or  other  parties  in  a  former  biU  still  depend- 
ing, touching  the  matter  in  litigation  in  the  first  bill. 
(Mitf.  Eq.  PI.  34,  75.) 

A  bill  of  this  kind  is  usually  brought  to  obtain  either 
a  necessary  discovery,  or  full  relief  to  all  parties.  It 
frequently  happens,  and  particularly  if  any  question 
arises  between  two  co-defendants  to  a  bill,  that  the  court 
cannot  make  a  complete  decree  without  a  cross-bill, 
and  sometimes  more  than  one  cross-bill,  to  bring  every 
matter  in  dispute  completely  before  the  court,  litigated 
by  the  proper  parties,  and  upon  proper  proofs.  Under 
these  circumstances,  it  becomes  necessary  for  some  one 
of  the  defendants  to  the  original  bill  to  file  a  bill 
against  the  plaintiff  and  the  other  defendants  in  that 
bill,  or  some  of  them,  and  bring  the  litigated  point  pro- 
perly before  the  court.  A  cross-bill  should  state  the 
original  bill,  and  the  proceedings  thereon,  and  the  rights 
of  the  party  exhibiting  the  bill  which  are  necessary  to 
be  made  the  subject  of  a  cross-litigation,  or  the  ground 
on  which  he  resists  the  claims  of  the  plaintiff  in  the 
original  bill,  if  that  is  the  object  of  the  new  bill 
(Mitf.  Eq.  PI.  75  &  seq;  2  Rob.  Pr.  (1st  ed.)  318,  &c.; 
Moorman  v.  Smoot,  28  Grat.  86.) 

It  is  settled  law  that  a  party  shall  not  question  in 
his  cross-bill  what  he  has  admitted  in  his  answer,  nor  in 
anywise  contravene  his  answer,  to  which  he  has  pre- 
viously sworn.  (2  Eob.  Pr.  (1st  ed.)  318 ;  Hudson  v. 
Hudson,  3  Eand.  117.)  And  as  the  cross-bill  is  in- 
tended only  in  aid  of  the  defence  to  the  original  suit, 
its  matter  cannot  be  more  extensive  than  the  original 
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defence,  unless  when  it  be  such  as  has  arisen  subse- 
quently; although  it  may  perhaps  set  up  additional 
facts  as  constituting  part  of  the  same  defence,  relative 
to  the  same  subiect-matter.  (2  Rob.  Pr.  (1st  ed.)  318 ; 
Underhill  v.  Van  Cortlandt,  2  Johns.  Oh.  E.  (N.  Y.) 
355;  Brown  v.  Story,  2  Pai.  (N.  Y.)  594;  Galatian  v. 
Erwin,  1  Hopk.  Ch."  R.  (N.  Y.)  58,  59.) 

According  to  the  practice  in  England,  if  the  cross- 
bill is  filed  before  the  answer  to  the  original  bill  is  put 
in,  and  such  answer  is  then  filed  in  due  time,  all  pro- 
ceedings in  the  original  cause  are  stayed  until  the 
cross-bill  is  answered,  and  then  both  causes  proceed 
pari  passu.  (2  Rob.  Pr.  (1st  ed.)  318  ;  Ramkissenseat 
V.  Barker,  1  Atk.  21.)  And  in  Virginia  it  is  provided 
by  statute,  that  when  a  cross-bill  is  filed,  the  defendants 
in  the  fii'st  bill  shall  answer  it,  (that  is,  the  bill,)  before 
the  defendants  in  the  cross-bill  are  compelled  to  an- 
swer that  (V.  C.  1873,  c.  167,  §  16);  which,  however, 
is  only  afiirmatory  of  the  pre-existing  rule.  (Stewart 
V.  Roe,  2  P.  Wms.  435  ;  Long  v.  Bieton.  2  Atk.  218  ; 
Johnson  v.  Frear,  2  Cox,  STl";  ISToel  v.  Kins:,  2  Madd. 
(Am.  ed.)  547-'8 ;  1  Abb.  U.  S.  Pr.  145.3  And  it 
should  be  observed  that  this  priority  of  the  plaintifi  in 
the  original  bill  may  be  lost  by  his  amending  it. 
(Cases  supra.) 

Where  the  cross-bill  is  filed  after  answer  to  the  orig- 
inal bill,  the  general  rule  of  practice  in  England  is,  not 
to  stay  proceedings  in  tlie  original  cause,  but  to  allow 
that  to  proceed  to  a  decree,  staying  the  decree,  if  need 
be,  until  the  cross-bill  is  ready  to  be  heard.  Upon  oc- 
casion, also,  the  court  will,  on  application,  enlarge  the 
time  within  which  evidence  in  the  original  cause  may 
be  taken,  which  will  to  that  extent  stay  the  proceedings 
therein,  so  as  to  increase  the  chance  of  maturing  the 
cross-bill  for  hearing.  (2  Rob.  Pr.  (1st  ed,)  319; 
Ramkissenseat  v.  Barker,  1  Atk.  21 ;  Creswick  v. 
Creswick,  1  Atk.  291 ;  Aylet  v.  Easy,  2  Ves.  Sen'r, 
336 ;  Dalton  v.  Carr,  16  Ves.  93 ;  McConnico  v. 
Moseley,  4  Call.  360.) 

But  in  no  case  will  the  hearing  of  an  original  cause 
be  suspended  on  account  of  a  cross-bill,  where  that  bill 
has  been  filed  at  an  unreasonably  late  period,  or  the 
plaintiff  in  it  has  been  guilty  of  needless  delay  in  pre- 
paring it  for  a  hearing.  (2  Rob.  Pr.  (1st  ed.)  319 ; 
McConnico  v.  Moseley,  4  Call.  361 ;  Sterry  v.  Arden, 
1  Johns.  Ch.  R.  (E.  Y.)  62 ;  Gouverneur  v.  Elmendorf , 
4  Johns.  Ch.  R.  357 ;  White  v.  Buloid,  2  Pai.  (N.  Y.) 
164.) 
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The  filing  of  a  cross-bill  without  leave  of  the  court 
is  an  irregularity  for  which  the  bill  may  be  set  aside. 
(Bronson  v.  La  Crosse  R.  E.  Co.  2  Wal.  303.)  And 
it  is  to  be  observed,  that  as  the  cross-bill  is  auxiliary 
to  the  proceeding  in  the  original  suit,  and  a  dependency 
upon  it,  the  two  constituting  but  one  suit,  it  must  not 
introduce  new  parties,  nor  new  and  distinct  matters  not 
embraced  in  the  original  bill;  and  if  its  purpose  is  dif- 
ferent from  that  of  the  original  bill,  it  is  not  a  cross- 
bill, even  though  the  matters  presented  in  it  have  a  con- 
nection with  the  same  ^general  subject.  (Shields  v. 
Barrow,  17  How.  145  ;  Ayres  v.  Carver,  17  How.  595 ; 
Field  V.  Schieffelin,  7  Johns.  Ch.  R  (N.  Y.)  252; 
Cross  V.  De  Valle,  1  Wal.  14.) 
2\  A  Bill  of  Eeview. 

A  bill  of  review  is  a  bill  whose  object  it  is  to  pro- 
cure an  examination  and  the  annulling  of  a,  final  de- 
cree made  upon  a  former  bill,  after  the  term  is  ended 
at  which  the  decree  was  pronounced.  It  may  be 
brought  upon  error  of  law  appearing  in  the  body  of 
the  decree  itself,  or  upon  discovery  of  new  matter.  In 
the  first  case  the  decree  can  only  be  reversed  upon  the 
ground  of  the  apparent  error ;  as  if  an  absolute  and  un- 
conditional decree  be  made  against  a  person,  who  upon 
the  face  of  it  appears  to  have  been  an  infant.  A  bill 
of  this  nature  may  be  brought  without  the  leave  of  the 
court  previously  given.  But  if  the  bill  seeks  to  reverse 
a  decree  upon  discovery  of  some  new  matter,  the  leave 
of  the  court  must  be  first  obtained ;  and  such  leave 
will  not  be  granted  unless  the  court  is  satisfied,  by  af- 
fidavit, that  the  new  matter  could  not  be  produced 
when  the  decree  was  made,  and  that  it  is  relevant  and 
material,  and  such  as  might  have  occasioned  a  different 
determination.  (Mitf.  Eq.  PI.  78  &  seq ;  2  Eob.  Pr. 
(1st  ed.)  389,  414;  Carter  v.  Allan,  21  Grat.  244.) 

More  will  be  said  of  a  bill  of  review,  in  another 
place.     (Post,  p.  .)     At  present  it  will  suffice  to 

observe  that  it  is  in  Yirginia  limited  by  statute  to  three 
years  next  after  the  decree;  except  that  an  infant, 
married  woman,  or  insane  person  may  exhibit  the  same 
within  three  years  after  the  removal  of  his  or  her  dis- 
ability. (Y.  C.  1873,  c.  175,  §  5.) 
3'.  A  Bill  in  the  Nature  of  a  Bill  of  Review. 

A  bill  in  the  nature  of  a  bill  of  review  lies  where  a 
decree  is  made  against  a  person  who  had  no  interest  at 
all  in  the  matter  in  dispute,  or  had  not  such  an  interest 
as  was  sufficient  to  render  the  decree  against  him  bind- 
ing upon  some  other  person  claiming  the  same  or  a 
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similar  interest,  and  it  seeks  relief  against  that  error  in 
the  decree.  Thus,  if  a  decree  is  made  against  a  tenant 
for  life  only,  a  remainderman  in  fee  cannot  defeat 
the  proceedings  against  the  tenant  for  life,  except  by 
filing  a  bill  of  this  nature,  showing  the  error  which 
has  occurred,  the  incompetency  in  the  tenant  for  life  to 
sustain  the  suit,  and  the  accrual  of  his  own  interest,  and 
thereupon  praying  that  the  proceedings  in  the  orginal 
cause  may  be  reviewed,  and  for  that  purpose  that  the  other 
party  may  appear  to  and  answer  this  new  bill,  and  that 
the  rights  of  the  parties  may  be  properly  ascertained. 
As  such  a  bill  as  this  does  not  seek  to  alter  a  decree 
made  against  the  plaintiff  himself,  or  against  any  per- 
son under  whom  he  claims,  it  may  be  filed  without  the 
leave  of  the  court.  (Mitf .  Eq.  PI.  83 ;  Stor.  Eq.  PL 
§  424.) 
4:^.  A  Bill  to  impeach  a  Decree  on  the  ground  of  Fraud, 
or  Surprise. 

Where  a  decree  has  been  obtained  by  fraud,  or  by 
surprise,  without  laches  on  the  part  of  the  person  who 
complains  of  it,  an  original  bill  may  be  filed,  without 
the  leave  of  the  court,  in  order  to  impeach  such  decree. 
The  fraud  or  surprise  in  obtaining  the  decree  being 
the  principal  point  in  issue,  must  be  established  by 
proof  before  the  propi'iety  of  the  decree  can  be  in- 
vestigated ;  but  when  it  appears  to  have  been  so  ob- 
tained, the  court  will  restore  the  parties  to  their  former 
situation,  whatever  their  rights  may  be.  (Mitf.  Eq.  PI. 
84;  Stor.  Eq.  §  426,  &c.;  Callaway  v.  Alexander,  8 
Leigh,  114,  119;  Erwin  v.  Vint,  6  Munf.  267,  270; 
Anderson  v.  Woodford,  8  Leigh,  328;  Kemp  v.  Squire, 
1  Ves.  Sen.  205.) 

Besides  cases  of  direct  fraud  in  obtaining  a  decree, 
it  seems  to  have  been  considered,  that  where  a  decree 
has  been  made  against  a  trustee,  the  cestui  que  trust 
not  being  before  the  court,  nor  the  trust  made  known; 
or  against  one  who  has  made  some  conveyance  or  in- 
cumbrance not  discovered  ;  or  where  a  decree  has  been 
made  in  favor  of  or  against  an  heir,  when  the  ancestor 
has  in  fact  disposed  by  will  of  the  subject-matter  of 
the  suit;  the  concealment  of  the  trust,  or  subsequent 
conveyance  or  incumbrance,  or  will,  in  these  several 
cases  ought  to  be  treated  as  a  fraud — that  is,  the  de- 
cree should  be  considered  as  having  no  force  or  effect, 
as  against  the  cestui  que  trust,  &c.  (Mitf.  Eq.  PL 
84-'5  ;  Collins  v.  Lofftus,  10  Leigh,  9  &  seq ;  Com'th 
V.  Kicks,  1  Grat.  416,  427-'8.) 

A  bill  to  set  aside  the  decree  for  fraud  or  surprise 
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must  state  the  decree,  and  the  proceedings  which  led 
to  it,  -with  the  circumstances  of  fraud  or  surprise  on 
which  it  is  impeached.  And  it  niay  be  sometimes 
necessary,  besides  the  prayer  for  other  relief  adapted  to 
the  plaintiff's  case,  to  pray  for  an  injunction  to  pre- 
vent the  enforcement  of  the  decree.  (Mitf.  Eq.  PL 
85 ;  Calloway  v.  Alexander,  8  Leigh,  114 ;  Anderson 
V.  Woodford,  8  Leigh,  328.) 
5''.  A  bill  to  Suspend  or  Avoid  the  Execution  of  a  De- 
cree. 

The  operation  of  a  decree  has  been  sometimes  sus- 
pended on  special  circunfstances,  or  avoided  by  matter 
subsequent   to   the  decree,  upon    a  new  bill  for  the 
'  purpose.     Thus  where  a  decree  was  made  within  the 

Union  lines,  during  the  late  war,  to  foreclose  a  mort- 
gage, it  was  held  to  be  of  no  effect  as  to  the  mortga- 
gor, if  he  had  been  forced  to  go,  or  had  always  been 
within  the  Confederate  lines  ;  and  after  the  war  a  bill 
was  permitted  to  be  filed,  to  avoid  the  execution  of  the 
decree,  (Mitf.  Eq.  PI.  85 ;  2  Insts.  Com.  &.  S.tat. 
Law,  321 ;  Dean  v.  Nelson,  10  "Wal.  172 ;  Lasere  v. 
Rochereau,  17  Wal.  439-40.) 
&".  A  Bill  to  carry  a  Decree  into  Execution. 

When,  from  the  neglect  of  parties,  or  some  other 
cause,  it  becomes  impracticable  to  carry  a  decree  into 
execution  without  the  farther  decree  of  the  court,  such 
a  bill  as  this  is  proper.     (Mitf.  Eq.  PI.  86.) 

In  those  cases,  the  court  for  the  most  part  only  en- 
forces without  varying  the  decree,  although  in  some  in- 
stances it  has  been  deemed  proper  to  examine  the  law 
of  the  decision.     (Mitf.  Eq.  PI.  87.) 

A  bill  for  this  purpose  is  generally  partly  an  original' 
bill,  and  partly  a  bill  in  the  nature  of  an  original  bill, 
though  not  strictly  original ;  and  sometimes  it  resem- 
bles a  bill  of  revivor,  or  of  supplement,  or  both.  The 
frame  of  the  bill  is  of  course  varied  according  to  its 
nature  and  object.  (Mitf.  Eq.  PI.  87-'8.) 
1^.  A  Bill  in  the  Nature  of  a  Bill  of  Revivor. 

Where  the  death  of  a  party,  whose  interest  is  not 
determined  by  his  death,  is  attended  with  such  a  trans- 
mission of  his  interest  that  the  title  to  it,  as  well  as  the 
person  entitled,  may  be  disputed  and  litigated  in  the 
court  of  chancery — as  in  the  case  of  a  devise  of  real  es- 
tate,— the  suit  cannot  be  continued  at  common  law  by 
a  bill  of  revivor ;  but  an  original  bill  must  be  filed,  upon 
which  the  title  may  be  litigated ;  and  this  bill  will  have 
so  far  the  effect  of  a  biU  of  revivor,  that  if  the  title  of 
the  devisee  is  established,  the  same  benefit  may  be  had 
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of  the  proceedings  upon  the  former  bill  as  if  the  suit 
had  been  continued  by  a  bill  of  revivor.  (Mitf.  Eq. 
PI.  66-7,  88.) 

A  bill  for  this  purpose  must  state  tlie  original  bill, 
the  proceedings  upon  it,  the  abatement,  and  the  man- 
ner in  which  the  interest  of  the  party  dead  has  been 
transmitted;  and  it  must  charge  the  validity  of  the 
transmission,  and  state  the  rights  which  have  accrued 
by  it.  The  bill  is  said  to  be  original  merely  by  rea- 
son of  the  want  of  that  privity  of  title  between  the 
party  to  the  former  and  the  party  to  the  latter  bill, 
(though  claiming  the  interest,)  as  would  have  i  per- 
mitted- the  continuance  of  the  suit  by  bill  of  revivor. 
Hence,  when  the  validity  of  the  alleged  trausniission 
of  interest  (e.  g.  by  devise)  is  establislied,  the  party  to 
the  new  bill  is  equally  bound  by,  and  has  equal  ad- 
vantage of,  the  proceedings  on  the  original  bill,  as  if 
there  had  been  such  a  privity  between  him  and  the 
party  to  the  original  bill  claiming  the  same  interest, 
as  in  respect  to  the  commencement  of  proceedings,  the 
application  of  the  statute  of  limitations,  <&c.  (Mitf. 
Eq.  PI.  88-'9;  Ante,  p.  1133.) 

The  statute  in  Virginia,  before  referred  to,,  {Ante, 
p.  1133;  V.  C.  1873,  c.  169,  §  4  to  6,)  includes  within  its 
scope,  not  only  the  cases  when  at  common  law  a  hill 
of  revivor  was  proper,  but  those  also  when  by  that  law 
a  hill  in  the  nature  of  a  hill  of  revivor  was  resorted  to. 
Thus,  it  is  enacted  in  substance  that — 

If  a  plaintiff  in  equity  dies,  or  his  powers  as  a  per- 
sonal representative,  or  as  committee  of  a  person  non- 
sane  or  convict,  cease;  or  if  he  becomes  insane  or  con- 
vict of  felony,  or  being  a  female,  such  plaintiff  marries, 
the  party  succeeding  to  his  or  her  rights,  by  virtue  of 
being  the  personal  representative,  heir  or  devisee  of  a 
decedent,  or  the  committee  of  a  non-sane  person,  or  a 
convict,  or  the  husband  of  a  female,  may  introduce 
himself  into  the  cause,  either  by  writ  of  scire  facias,  or 
or  by  a  simple  motion,  without  notice  or  scire  facias. 
And  the  defendant  may  introduce  such  successor  to  the 
plaintiff  by  means  of  a  writ  of  scire  facias,  but  not  by 
motion.  (V.  C.  1873,  c.  169,  §  4.) 
'  If  any  of  the  occurrences  above  named  befall  a  de- 

fendant, the  proper  successor  to  his  or  her  rights, 
whether  as  personal  representative,  heir,  or  devisee,  or 
as  the  committee  of  one  non-sane,  or  convict,  or  as  hus- 
band to  a  female,  is  introduced  into  the  cause  only  by 
a  writ  of  scire  facias,  and  not  by  motion.  But  when 
the  defendant  is  one  whose  powers  as  personal  repre- 
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sentative,  &c.,  have  ceased,  the  plaintiff  may  continue 
his  suit  against  him  to  Jinal  decree.  He  cannot,  how- 
ever, proceed  against  him  and  his  successor  too,  upon  his 
previous  Mil,  unless  an  order  that  the  suit  proceed  against 
the  former  party  be  entered  at  the  first  term  after  ser- 
vice of  a  scire  facias  for  or  against  such  successbr.  (V. 
C.  1873,  c.  169,  §  4,  6.) 

The  writ  of  scire  facias  may  be  sued  out  at  any  stage 
of  the  cause,  and  may  be  issued  by  the  clerk  of  the 
court  in  which  the  case  is,  at  any  time;  and  an  order  to 
■  proceed  in  the  name  of  the  proper  party  may  be  en- 
tered at  rules,  although  the  case  be  on  the  court  docket. 
(V.  0.  1873,  c.  169,  §  4,  5.) 

And  where  in  any  suit  in  equity  the  number  of  par- 
ties exceeds  thirty,  and  any  one  of  them  jointly  inter- 
ested with  others  dies  or  marries,  the  court  in  its  dis- 
cretion may  nevertheless  proceed,  if  in  its  opinion  all 
classes  of  interests  in  the  case  are  represented,  and  no 
one  will  be  prejudiced  by  the  trial  of  the  cause.  (V. 
O.  1873,  c.  169,  §  9.) 

If  the  party  to  be  substituted  for  the  plaintiff  or  ap- 
pellant does  not  move  to  substitute,  or  apply  for  a 
scire  facias,  at  or  before  the  second  term  of  the  court 
next  after  that  at  which  there  has  been  made  on  the 
record  a  suggestion  of  the  fact  making  revival  proper, 
the  suit  of  the  plaintiff  or  appellant  shall  be  discontin- 
ued, unless  good  cause  be  shown  to  the  contrary.  (V. 
C.  1873,  c.  169,  §  7.) 
S^.  A  Bill  in  the  Nature  of  a  Supplemental  Bill. 

Where  the  interest  of  a  plaintiff  or  defendant,  suing 
or  defending  in  his  own  right,  wholly  determines,  and 
the  same  property  becomes  vested  in  another  person, 
not  claiming  under  him,  as  in  the  case  of  a  remainder- 
m,an  in  a  settlement  becoming  entitled  upon  the  death 
of  a  prior  tenant  for  life  under  the  same  settlement, 
the  suit  cannot  be  continued  by  a  bill  of  revivor,  and 
its  defects  cannot  be  supplied  by  a  supplemental  bill ; 
but  by  an  original  Mil  in  the  nature  of  a  supplemental 
hill,  the  benefit  of  the  former  proceedings  may  gener- 
ally be  obtained.     (Mift.  Eq.  PI.  67  &  seq,  89-90.) 

A  bill  for  this  purpose  must  state  the  original  bill, 
the  proceedings  upon  it,  the  event  which  has  deter- 
mined the  interest  of  the  party  by  or  against  whom 
the  former  biU  was  exhibited,  and  the  manner  in  which 
the  property  has  vested  in  the  new  party.  It  must 
then  show  the  ground  upon  which  the  court  ought  to 
grant  the  benefit  of  the  former  suit  to  or  against  the 
new  party  thus  become  entitled  to  the  subject,  and  pray 
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the  decree  of  the  court  adapted  to  the  case  of  the  plain- 
tiff in  the  new  bill.     (Mitf.  Eq.  PI.  90.) 

This  bill,  though  partaking  of  the  nature  of  a  sup- 
plemental bill,  is  not  an  addition  to  the  original  bill, 
but  another  original  bill,  which,  in  its  consequences,  may 
in  a  measure  draw  to  itself  the  advantage  of  the  pro- 
ceedings on  the  former  bill.     (Mitf.  Eq.  PI.  90.) 

There  is  this  difference  between  an  original  bill  in 
the  nature  of  a  Mil  of  revivor,  and  an  original  bill  in 
the  nature  of  a  supplemental  Mil.  Upon  the  first  the 
benefit  of  the  former  proceeding  is  absolutely  obtained, 
so  that  the  pleadings  in  the  first  cause,  and  the  deposi- 
tions of  witnesses,  if  any,  may  be  used  in  the  same 
manner  as  if  filed  or  taken  in  the  second  cause ;  and  if 
any  decree  has  been  made  in  the  first  cause,  the  same 
decree  is  to  be  made  in  the  second.  But  in  the  latter 
case,  a  new  defence  may  be  made  to  the  second  cause; 
the  pleadings  and  depositions  in  the  first  cause  cannot 
be  used  therein ;  and  the  decree,  if  any,  has  been  ob- 
tained, is  no  otlierwise  of  advantage  than  as  it  may  be 
an  inducement  to  the  court  to  make  a  similar  decree. 
(Mitf.  Eq.  PL  68  ;  Anon.  1  Atk.  88-'9 ;  Anon.  Id. 
263,  n  (1) ;  Clare  v.  Wordell,  2  Vern.  548  ;  Minshull 
V.  Ld.  Mohun,  Id.  672;  Coke  v.  Fountain,  1  Vern. 
413.) 
3'.  The  Frame  of  a  Bill  in  Chancery. 

The  frame  of  a  bill  in  chancery  might  very  readily  be 
understood  by  a  careful  study  of  the  several  parts  of 
which  it  consists,  as  set  forth  Aide,  p.  1122  &  seq.  But  in 
order  to  make  it  still  more  obvious,  an  example  of  a  bill 
is  subjoined,  such  as  might  be  filed  in  the  case  formerly 
proposed  as  the  basis  of  this  exposition.  {Ante,  p.  1  llO-'ll.) 
Such  a  bill  might  be  as  follows : 

Bill  in  Chanceby. 

Address  to  Oh'r.     To  the  Honorable  H.  S.,  Judge  of  the  circuit  court  of  A.  county : 

Wame  and  red-        Your  orator,  James  Hart,  of  the  said  county  of  A.,  humbly 

dence  ofOom-  complaining,  showeth  to  your  honor, 

plainant.  That  his  father,  Thomas  Hart,  late  of  the   same  county,  on  or 

Btating  part,     about  the day  of  ,  in  the  year ,  departed  this  Ufa, 

seised  and  possessed  of  a  large  real  and  personal  estate,  leaving  a 
widow,  Jane,  and  four  children,  to  wit :  your  orator,  John,  Mary 
the  wife  of  Henry  WeUs,  and  Anne,  then  and  now  an  infant  under 
the  age  of  twenty-one  years,  him  surviving. 

The  said  Thomas  Hart,  in  his  lifetime,  to-wit :  on  or  about  the 
day  of ,  in  the  year ,  duly  made  his  last  will  and  tes- 
tament, according  to  law,  whereby  he  charged  his  whole  estate 
with  the  payment  of  his  debts,  and  subject  thereto,  bequeathed  to 
your  orator,   as  a  specific  legacy,  his  four  blooded  mares,  of  the 
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value  of  T$6,000,  in  addition  to  your  orator's  equal  share  in  the 
residue  of  what  the  said  Thomas  should  die  seised  and  possessed 
of ;  but  made  no  other  disposition  of  his  large  and  valuable  pro- 
perty, and  appointed  no  executor  of  his  will. 

The  said  Jane,  the  widow  of  the  said  Thomas,  shortly  after  the  said 
Thomas'  death,  caused  his  said  will  to  be  duly  admitted  to  probate 
in  the  county  court  of  the  said  county  of  A.,  and  at  the  same 
time  by  the  appointment  of  the  said  court,  qualified  according  to 
law,  as  the  administratrix  with  the  wiU  annexed  of  her  said  hus- 
band, and  proceeded  to  take  possession  of  and  administer  his  es- 
tate. An  ofSoe-copy  of  the  said  will,  with  the  certificate  of  pro- 
bate and  grant  of  letters  of  administration  with  the  wiU  annexed, 
(marked  A),  are  herewith  exhibited  as  part  of  this  bill. 

Your  orator  charges  that  upon  her  said  qualification  as  adminis- 
tratrix with  the  will  annexed,  of  the  said  Thomas  Hart,  the  said 
Jane  took  possession  of  all  the  said  decedent's  personal  estate,  made 
and  returned  an  inventory  thereof,  which  was  duly  recorded,  an 
office  copy  of  which  (marked  B.)  is  herewith  exhibited  as  part  of 
this  bill,  and  has  ever  since  continued  in  possession  thereof,  and 
has  also  continued  to  hold  and  enjoy  the  whole  real  estate  of  which 
the^said  Thomas  was  seised  at  his  death,  consisting  of  a  tract  of 
land  called  Fairfield,  containing  eighteen  hundred  acres,  lying  in 
the  county  of  A,  and  adjacent  to  the  lands  of  Hugh  Boyster,  John 
Swift,  and  others.  Your  orator  further  charges  that  the  debts  of 
the  decedent,  his  father,  have  long  since  been  paid,  and  that  no  rea- 
son exists  why  the  administration  of  his  estate  should  not  ere  this 
have  been  closed.  Yet  the  said  Jane  has  not  delivered  to  your 
orator  the  specific  legacy  of  the  blooded  mares  bequeathed  to  him 
by  his  father's  will,  nor  made  any  distribution  of  the  personalty  in 
her  hands  as  administratrix  with  the  will  armexed,  of  the  said 
Thomas,  nor  has  she  at  any  time  since  her  qualification  once  settled 
the  accounts  of  her  administration.  And  so,  in  a  like  unjust  spirit, 
although  ever  since  the  death  of  the  said  Thomas,  she  has  been  in 
the  occupancy  and  enjoyment  of  the  valuable  and  productive  real 
estate  of  which  he  died  seised,  and  taken  the  profits  thereof  to  her 
own  use,  yet  she  has  never  paid  any  portion  of  such  profits  to  your 
orator  and  the  other  co-heirs  of  the  said  Thomas,  nor  has  she  ever 
offered  to  make  partition  of  the  land  amongst  the  said  heirs,  al- 
though the  said  heirs  were  always  willing  and  anxious  that  such 
partition  should  be  made,  and  her  dower  assigned  to  the  said  Jane. 
Your  orator  is  further  informed,  believes,  and  charges  that,  so  far 
from  preparing  to  dehver  to  your  orator  his  said  specific  legacy, 
and  to  make  distribution  of  the  large  surplus  which  he  avers  to  be 
in  her  hands  as  administratrix  with  the  will  annexed,  of  his  said 
deceased  father,  the  said  Jane  is  at  the  present  time  actually  pro- 
posing, threatening,  and  contriving  to  sell  the  four  blooded  mares 
above  mentioned,  which  were  specifically  bequeathed  to  your 
orator,  as  aforesaid,  by  his  father's  will,  and  are  of  very  great 
and  peculiar  value,  having  to  your  orator  apretium  affectionia,  not 
only  because  they  were  great  favorites  with  his  father,  but  because 
he  himself  bestowed  much  pains  and  care  in  raising  and  training 
them.     And  your  orator  is  also  informed,  believes,  and  charges. 
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that  the  person  to  whom  the  said  Jane  proposes  and  expects  to  sell 
the  said  mares  is  a  citizen  and  resident  of  the  State  of  California, 
and  if  he  buys  them  will  cause  them  to  be  immediately  removed 
thither,  or  to  some  other  remote  place  beyond  the  limits  of  this 
commonwealth. 
Pretended  de-        This  sale  of  the  said  blooded  mares,  the  said  Jane  proposes  and 
fence  antici-     threatens  to  make,  sometimes  under  the  pretext — which  your  ora- 
pated.  tor  avers  to  be  untrue — that  money  is  wanted  to  pay  debts  due 

from  the  estate  of  the  said  Thomas  Hart,  and  at  other  times  under 
the  pretence,  equally  unfounded,  that  the  chattels  in  question  are 
part  of  her  distributive  share  of  her  decedent's  personal  estate. 
Averrrtenta    to      Forasmuch,   therefore,  as  these  doings  are   contrary  to   equity 
give  color  to  the  and  good  conscience,  'and  as  your  orator  is  remediless,  save  in  a 
jurisdiction  of  court  of  chancery,  where  matters  of  tl(is  sort  are  properly  oogniz- 
equity.  able,  your  orator  prays  that  the  said  Jane,  widow  and  relict  of  the 

Prayer  that  de-  said  Thomas  Hart,  deceased,  the  same  Jane,  as  administratrix 
fendants  may  with  the  will  annexed,  of  the  said  Thomas,  John  Hart,  Henry 
answer.  Wells,  and  Mary  his  wife,  who  was  formerly  Mary  Hart,  and  Anne 

Hart,  may  be  made  parties  defendant  to  this  bill,  and  be  required 
severally  to  answer  the  same  on  oath,  as  fully  and  particularly  as 
if  each  of  them  had  been  thereto  specially  interrogated  ;  and  par- 
Special  inter-    ticularly  that  the  said  Jane  may  say  whether  all  the  debts  of  her 
rogatories.        said  decedent,  Thomas  Hart,  have  not  been  paid ;  whether  there 
is  not  in  her  hands,  as  administratrix  with  the  will  annexed  of  the 
said  Thomas,  a  large  surplus  of  the  personal  estate  of  the  said  de- 
cedent, distributable  amongst  his  distributees,   and  how  much ; 
whether  she  cannot  properly  and  safely  assent  to,  and  deliver  to 
your  orator  the  specific  legacy  aforesaid ;  whether  she  does  not 
propose  and  intend  to  sell  the  said  blooded  mares,  or  one  or  more 
of  them,   and  which  of  them,    and  their  respective  values  ;  and 
whether  she  has  not  been  always  since  the  decedent's  death  in  the 
occupancy  and  enjoyment  of  the  lands  whereof  he  died  seised, 
and  appropriated  to  her  own  use  the  whole  or  some  part  of  the 
Appoinim't  of  rents  and  profits  thereof,  and  how  much ;  and  that  a  guardian  ad 
gua/rdian  ad    litem  may  be  assigned  by  the  court  to  the  infant  defendant  Anne, 
litem.  in  order  to  defend  her  in  this  suit. 

Prayer  far  re-  And  your  orator  further  prays  that  the  said  Jane  may  be  required 
lief.  to  render  before  one  of  the  commissioners  of  this   court  a  full, 

For  account  of  true  and  perfect  account  of  her  actings  and  doings  as  administra- 
admin'n.        trix  with  the  will  annexed  of  the  said  Thomas  Hart,  deceased ; 
For  injunction  that  she  be  enjoined  frorii  selling,  parting  with,  or  removing  from 
to  remmial  of  the  commonwealth,  or  permitting  to  be  so  sold,  parted  with,  or 
mares.  removed,  any  or  either  of  the  said  blooded  mares,  so  as  aforesaid 

specifically  bequeathed  by  the  said  Thomas  Hart,  deceased,  to  your 
For  delivery  of  orator ;  that  she  be  decreed  to  deliver  the  said  mares,  and  each  of 
legacy.  them,  to  your  orator,  and  account  for  the  increase  and  profits  thereof 

For  distribu-  since  the  death  of  the  said  Thomas  ;  that  distribution  be  decreed 
ti0ji.  to  be  made  amongst  the  distributees  of  the  said  Thomas  Hart,  de- 

ceased, of  the  surplus  personal  estate  of  the  said  Thomas  in  the 
hands  of  the  said  Jane,  as  administratrix  with  the  wUl  annexed,  of 
F<yr  assignment  the  said  Thomas,  ascertained  to  be  distributable;  that  dower  be 
of  dower.  assigned  to  the  said  Jane  in  the  tract  of  land  aforesaid,  called  Fair- 
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field,  whereof  the  said  Thomas  was  seised  of  an  estate  of  inheri- 
tance during  the  coverture  of  the  said  Jane  with  him,  and  whereof 
For  acounts       he  died  seised ;  that  the  said  Jane  be  required  to  account  for 
of  profits  of    the  lents  and  profits  of  the  said  lands  since  the  death  of  the  said 
lands.  Thomas,  during  her  occupancy  and  enjoyment  of  them ;  and  that 

Vor  partition    equal  partition  of  the  remaining  two-thirds  of  the  said  tract  of  land 
oftTie  lands,      amongst  the  children  and  heirs  of  the  said  Thomas  be  decreed  to 
Forgeneralre-  be  made.     And  that  such  other  and  further  relief  may  be  granted 
Uef.  to  your  orator  as  is  adapted  to  the  nature  of  his  case,  and  agreeable 

Prayer  for         to  equity  and  good  conscience.     And  may  a  summons  issue  against 
\  process.  the  several  defendants  hereinbefore  named,  &c.     And  your  orator 

will  ever  pray,  &o.  ,  G.  E.  C.  A.,  p.  q. 

Virginia ; 

A  covmty  to  wit : 
This  day  James  Hart  appeared  in  person  before  me,  a  justice  of 
the  peace,  in  and  for  the  county  and  State  aforesaid,  and  made 
oath  that  the  matters  in  the  foregoing  bill  stated  as  of  his  own  know- 
ledge are  true,  and  those  stated  upon  the  information  of  others  he 
believes  to  be  true. 

Given  under  my  hand  this day  of ,  in  the  year . 

K.  W.,  J.  P. 

Bills  must  always  be  signed  by  counsel,  {Ante,T^.  1126), 
but  are  not  usually  verified  by  affidavit.  When  they  ask 
for  special  and  ex  parte  orders,  however,  such  as  an  in- 
junction, as  in  this  case,  or  an  interpleader,  &c.,  or  when 
they  ask  for  a  discovery,  as  the  only  ground  of  equity 
cognizance,  an  affidavit  is  always  required.  (Mitf.  Eq. 
PI.  49,  51,131;  Stor.  Eq.  PI.  §  288,  313,  477;  Coop. 
Eq.  PI.  49,  150;  Sands'  Suit  in  Eq.  25  (§  62),  316.)  And 
in  all  eases  of  injunction,  this  wholesome  rale  is  enforced 
in  Virginia  by  statute.  "  No  injunction  shall  be  awarded 
in  vacation,  nor  in  court,  in  a  case  not  ready  for  hearing  ^ 
unless  the  court  or  judge  be  satisfied,  iy  affidavit  or  other- 
wise, of  the  plaintiff's  equity."  (Y.  C.  1873,  c.  175,  §  5.) 
In  the  United  States  courts  a  similar  result  is  obtained  by 
requiring  notice  to  the  adversary  of  the  application.  (1 
Abb.  U.  S.  Pr.  141.) 

In  cases  of  injunction  the  court,  or  judge  in  vacation,, 
either  makes  a  special  order  on  the  subject,  or  directs  a 
provisional  writ  of  injunction  to  be  issued.  With  us  it 
is  not  usual  to  issue  a  formal  writ  of  injunction,  bnt 
merely  to  endorse  on  the  subpoena,  or  summons  which  in- 
stitutes the  suit,  a  copy  of  the  special  order  of  injunction 
made  by  the  court  or  judge.     (Eob.  Forms,  37. ) 

The  order  of  injunction,  if  awarded  in  court,  is  con- 
tained in  the  minutes  of  the  court's  proceedings,  and 
thence  the  copy  is  transcribed  on  the  back  of  the  mbpaena 
or  summons.  If  it  is  awarded  by  the  judge  in  vacation, 
it  is  usually  endorsed  by  him  on  the  bill,  the  order  being 
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addressed  to  the  clerk  of  the  oonrt,  who  is  thereby  au- 
thorized to  transfer  its  substance  at  least,  to  the  subpmna 
or  summons.  In  the  case  set  forth  by  the  foregoing  bill, 
the  order  of  injunction  might  be  as  follows  : 

Order  op  Injunction  prom  a  Judge  in  Vacation. 

Upon  the  complainant,  James  Hart's  entering  into  and  acknowledging  a  bond, 
with  good  security,  in  the  clerk's  office  of  the  circuit  court  of  A.  county,  before 

the  clerk  of  said  court,  in  the  penalty  of dollars,  conditioned  to  pay  all 

costs  and  damages  which  shall  be  awarded  against  him  in  case  the  injunction 
herein  mentioned  shall  be  dissolved,  an  injunction  is  granted  in  pursuance  of  the 
prayer  of  the  bill  within  contained,  to  restrain  and  prohibit  the  within-named  Jane 
Hart,'  whether  in  her  own  right,  or  ae  administratrix  with  the  will  annexed,  of  Thos. 
Hart,  deceased,  and  her  agents  and  servants  from  seUing,  parting  with,  or  remov- 
ing from  the  commonwealth,  or  permitting  to  be  so  sold,  parted  with,  or  removed, 
any  or  either  of  the  blooded  mares  in  the  bill  mentioned,  until  the  further  order 
of  the  court. 

(Signed)  H.  S.,  Judge. 

To  the  clerk  of  the  circuit  court 
for  the  county  of  A. 

2'.  The  Defence  by  the  Defendant. 

The  defence  to  a  bill  in  chancery  may  be  made  in  various 
forms  according  to  the  foundation  on  which  it  is  based,  and 
the  extent  to  which  it  submits  to  the  judgment  of  the 
court.  If  it  rests  on  the  bill,  and  on  the  foundation  of 
matter  there  apparent,  demands  the  judgment  of  the  court 
whether  the  suit  shall  proceed  at  all,  it  is  termed  a  demur- 
rer. If  on  the  foundation  of  new  matter  offered,  it 
demands  the  judgment  of  the  court  whether  the  defendant 
shall  be  compelled  to  answer  further,  it  assumes  a  different 
form,  and  is  termed  a  plea.  If  the  defendant  disclaims 
all  interest  in  the  matters  propounded  in  the  bill,  it  is  de- 
nominated a  disclaimer.  And  if  it  submits  to  answer 
generally  the  charges  in  the  bill,  demanding  the  judgment 
of  the  court  on  the  whole  case  made  on  both  sides,  it  \& 
simply  called  an  answer.  Let  us,  therefore,  examine  with 
some  attention,  tliese  several  forms  of  defence,  namely,  (1), 
Demurrer;  (2),  Plea;  (3),  Disclaimer;  and  (4),  Answer, 
observing  that  all  or  any  of  them  may  be  used  together, 
if  applying  to  distinct  parts  of  the  bill ;  and  that  in  Vir- 
ginia, by  analogy  to  proceedings  at  law,  where  the  defen- 
dant is  admitted  to  plead  as  many  several  matters,  whether 
of  law  or  fact,  as  he  shall  think  necessary,  (V.  C.  1873, 
c.  167,  §  24),  a  plea  or  answer,  even  to  the  same  Tnatter, 
does  not  over-rule  a  demurrer.  (Mitf.  Eq.  PI.  14,  97-8 ; 
Bassett  v.  Cunningham,  7  Leigh,  406) ; 
W.  C. 
1^  Defence  ly  Demurrer. 
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A  demurrer  admits  the  truth  of  the  facts  contained  in 
the  bill,  or  in  the  part  of  the  bill  to  which  it  extends,  (as, 
it  will  be  remembered,  is  the  rule  in  an  action  at  law — 
Ante,  p.  892  &  seq.)  and  therefore,  as  no  fact  can  be  in 
question  between  thie  parties  whilst  the  demurrer  is  pend- 
ing, the  court  may  immediately  proceed  to  pronounce  its 
deiinitive  judgment,  which,  if  favorable  to  the  defendant, 
in  the  absence  of  a  plea  filed  along  with  the  demurrer, 
puts  an  end  to  so  much  of  the  suit  as  the  demurrer  ex- 
tends to,  although  when  the  court  has  signified  its  opin- 
ion to  overrule  the  demurrer,  it  may  be  withdrawn,  and 
a  plea  or  answer  filed,  as  we  have  seen  is  the  practice  at 
law.  Indeed,  it  is  the  practice  with  us  not  to  pronounce 
a  decree  in  any  case,  but  to  give  the  defendant  leave  to 
file  an  answer.  (Mitf.  Eq.  Pi.  14 ;  K  W.  Bank  v.  Nel- 
son, 1  Grat.  127  ;  Sutton  v.  Gatewood,  6  Munf.  398 ; 
Ante,  p.  893.) 

The  principal  ends  of  a  demurrer,  which  it  will  be  ob- 
served is  founded  exclusively  upon  grounds  apparent  on 
the  face  of  the  hill,  or  of  the  documents  filed  therewith, 
and  not  upon  any  foreign  or  extrinsic  matter  alleged  by 
the  defendant,  are  to  avoid  a  discovery  which  may  be 
prejudicial  to  the  defendant,  as  by  subjecting  him  to  a 
fine,  forfeiture,  or  penalty,  to  cover  a  defective  title,  or  to 
prevent  unnecessary  expense.  (Mitf.,  Eq.  PI.  100;  2 
Eob.  Pr.  (1st  ed.)  274  &  seq,  300  &  seq  ;  Young  v.  Scott, 
4  Rand.  416;  JST.  W.  Bank  v.  Nelson,  1  Grat.  126; 
Young  V.  McChesney,  9  Grat.  336  ;  Towner  v.  Lucas,  13 
Grat.  705.)  If  no  one  of  these  ends  is  attained,  there  is 
little  use  in  a  demurrer.  For,  in  general,  if  a  demurrer 
would  hold  to  a  bill,  the  court,  though  the  defendant  an- 
swers, will  not  grant  relief  upon  hearing  the  cause.  And 
if  there  be  any  exception  to  this  doctrine,  it  is  too  rare  to 
demand  notice  here.  (Mitf.  Eq.  PI.  100  ;  North  v.  Earl 
of  Strafford,  3  P.  Wms.  150  ;  Pickering's  Case,  12  Mod. 
171 ;  Henderson  v.  Lightfoot,  5  Call.  241.) 

If  a  bill  be  good  in  part,  a  demurrer  to  the  whole  must 
be  overruled,  notwithstanding  a  part  be  bad,  which  is  the 
doctrine  also,  as  the  student  will  remember,  in  an  action 
at  law.  {Ante,  p.  895  ;  2  Rob.  Pr.  (1st  ed.)  301 ;  Castle- 
,man  v.  Yeitch,  8  Rand.  601 ;  Le  Roy  v.  Yeeder,  1  Johns. 
Cas.  (N.  Y.)  423,  434 ;  Yerplonck  v.  Caines,  1  Johns. 
Ch.  R.  (N.  Y.)  467;  Kimberley  v.  Sells,  3  Do.  467; 
Livingston  v.  Livingston,  4  Do.  294 ;  Higginbotham  v. 
Burnet,  5  Do..  184  ;  Laight  v.  Morgan,  2  Cai.  Cas.  in  Ev. 
(N.  Y.)  347.) 

The  student  is  desired  now  to  direct  his  attention  to, 
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(1),  The  grounds  of  demurrer  to  bills  in   chancery ;  and 
(2),  The  frame,  and  structure  of  such  demurrers ; 
W.  C. 
!«.  The  Grounds  of  Demurrer  to  Bills  in  Chancery. 

It  will  be  remembered  that  original  bills  are  divided 
into  (1),  Bills  praying  relief;  and  (2),  Bills  not  praying 
relief,  namely,  bills  of  discover}'  merely,  and  bills  to  per- 
petuate testimony.  {Ante,  p.  1126, 1128.)  The  grounds 
of  demurrer  to  an  original  bill  are  therefore  various,  ac- 
cording to  this  classification,  and  will  be  presented  ac- 
cordingly. And  there  will  be  added,  (3),  The  grounds  of 
deumrrer  to  bills  not  original  ; 
W.  C. 
I''.  Grounds  of  Demurrer  to  Original  Bills  praying  Re- 
lief. 

The  grounds  of  demurrer  to  original  bills  praying  re- 
lief are  enumerated  as  follows:  (Mitf.  Eq.  PI.  102,) — 
being  always  such  as  are  apparent  on  the  face  of  the 
bill,  and  the  documents  filed  therewith  as  part  thereof; 
namely : 

(1),  That  the  subject  of  the  suit  is  not  within  the 
jurisdiction  of  the  court  of  equity 

We  have  seen  already  the  classifications,  according  to 
several  of  the  best  authorities,  of  the  subjects  of  equity- 
cognizance,  and  to  those  classifications  reference  must 
now  be  had.  (^n^e,p.ll04:  &  seq.)  If  the  subject  of  the 
suit  in  question  does  not  come  within  those  categories,  a 
demurrer  lies.     (Mitf.  Eq.  PI.  102,  103  &  seq.) 

(2),  That  some  other  court  of  equity  has  the  proper 
jurisdiction. 

With  us  in  Yirginia,  the  objection  to  the  jurisdiction 
on  this  ground  can  be  ten-itorial  only ;  that  is,  that  the 
suit  has  been  instituted  in  the  wrong  county  or  corpora- 
tion. The  criterion  of  territorial  jurisdiction  has  been 
already  set  forth  {Ante,  p.  1113  &  seq.)  We  have  there 
seen  that  if  the  want  of  jurisdiction  appears  on  the  face 
of  the  ail,  advantage  of  the  error  may  be  taken  by  de- 
murrer, or  without  a  demurrer,  at  the  hearing,  or  even 
in  an  appellate  court;  but  if  it  does  not  so  appear,  the 
objection  must  be  taken  at  the  time  of  the  filing  of  the 
bill,  by  a  plea  to  the  jurisdiction,  (which  the  statute  in- 
advertently styles  a  plea  in  abatement^  and  not  other- 
wise.    {Ante,  p.  1114-'15;  2  Kob.  Pr.  (1st  ed.)  297.) 

(3),  That  the  plaintiff  is  not  entitled  to  sue  by  reason 
of  some  personal  disahility. 

Thus,  if  it  appear  upon  the  face  of  the  hill,  that  the 
person  exhibiting  it  is  an  infant  or  a  married  woman,  an 
idiot  or  a  lunatic,  and  no  next  friend,  or  committee  be 
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named  in  the  bill,  the  defendant  may  demur.  But  if 
the  incapacity  does  not  appear  upon  the  face  of  the  bill,, 
the  defendant  must  take  advantage  of  it  by  plea  in  abate- 
ment.    (Mitf.  Eq.  PL  102,  135.) 

(4),  That  the  plaintiff,  or  any  one  of  several  plaintiffs, 
has  no  interest  in  the  subject,  or  no  title  to  institute  a  suit 
concerning  it. 

If  the  bill  itself,  or  the  documents  vouched  by  and 
filed  with  it,  do  not  show  a  right  in  the  thing  demanded, 
and  proper  title  to  institute  a  suit  concerning  it,  on  the 
part  of  each  and  every  plaintiff,  the  defendant  may  de- 
mur. Thus,  if  a  plaintiff  claims  under  a  will,  and  it  is 
apparent  upon  the  construction  of  the  will  that  he  has 
no  title;  or  if  a  party  claim  by  virtue  of  a  grant  of 
letters  of  administi-ation  in  a  foreign  court,  to  have  an 
account  of  a  decedent's  estate ;  in  both  these  cases  a  de- 
murrer is  proper;  in  the  first,  because  the  plaintiff  showa 
no  right  to  the  subject,  and  in  the  last,  because  he  shows 
no  title  to  institute  a  suit,  a  foreign  administration  not 
being  noticed  in  our  courts.  (Mitf.  Eq.  PI.  102,  136  & 
seq;  Morrison  v.  Grubb,  23  Grat.  346.)  And  so  if 
there  are  several  plaintiffs,  and  it  appears  from  the  bill 
that  any  one  or  more  of  them  has  no  right  to,  or  interest 
in  the  subject,  a  demurrer  lies,  although  if  the  objection 
be  not  made  by  demurrer,  plea  or  answer,  it  is  not  avail- 
able at  the  hearing.  (Raffety  v.  King,  1  Keen,  (15  Eng, 
Ch.  R.)  619;  Livingston  v.  Woodworth,  16  How.  557;, 
Dickenson  v.  Davis,  2  Leigh,  407;  Vaiden  v.  Stnbblefield,. 
28  Grat.  157-'8.) 

(5),  That  the  plaintiff,  or  some  one  of  several  plaintiffs, 
has  no  right  to  call  on  the  defendant  concerning  the  sub- 
ject of  the  suit. 

A  plaintiff  may  have  an  interest  in  the  subject  of  his 
suit,  and  a  right  to  institute  against  somebody  a  suit 
concerning  it,  and  yet,  for  want  of  privity  between  the 
defendant  and  himself,  may  have  no  right  to  call  on  the 
defendant  to  answer  his  demand.  Thus,  though  an  un- 
satisfied legatee  has  an  interest  in  the  estate  of  his  tes- 
tator, and  a  right  to  have  it  applied  to  answer  his  de- 
mand, in  a  due  course  of  administration ;  yet  he  has  no 
right  to  institute  a  suit  against  the  debtors  to  the  testa- 
tor's estate  in  order  to  compel  them  to  pay  their  debts 
in  satisfaction  of  his  legacy.  For  there  is  no  privity  be- 
tween the  legatee  and  the  debtors,  who  are  answerable 
only  to  the  personal  representative  of  the  testator;  un- 
less by  collusion  between  such  representative  and  the 
debtors,  or   other   collateral   circumstances,  a   distinct 
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ground  is  given  for  a  bill  by  the  legatee  against  the 
debtors.     (Mitf.  Eq.  PL  102,  141.) 

(6),  That  the  defendant  has  not  that  interest  in  the 
subject  which  can  make  him,  liable  to  the  claims  of  the 
plaintiff. 

If  the  bill  does  not  show  some  claim  of  interest  in 
the   defendant  in  the  subject  of   the  suit,  which  can 
make  him  liable  to  the  plaintiff's  demand,  the  defendant 
may  demur.      Hence,  if  a  bill  is  filed  to  have  the  bene- 
fit of,  or  to  impeach  an  award,  and  the  arbitrators  are 
made  parties,  they  may  demur  to  the  whole  bill,  as  well 
to  discovery  as  relief ;  for  the  plaintiff  can  have  no  de- 
cree against  them,  nor  can  he  read  their  answer  against 
the  other  defendants.     However,  if  the  award  be  im- 
peached on  account  of  the  gross  misconduct  of  the  arbi- 
trators, and  they  are  made  parties  to  the  suit,  it  seems 
the  better  opinion  that  no  demurrer  lies;  for  they  have 
in  such  cases  been  repeatedly  ordered  to  pay  the  costs 
of  the  suit.     (Mitf.  Eq.  PI  102,  142 ;  Shermer  v.  Beale, 
1  "Wash.   14;    Chicot  v.  Lequesne,  2  Ves.  Sen'r,  318; 
Lingood  v.  Croucher,  2  Atk.  396.)     And  so,  although 
the  bill  shows  that  the  defendant  has  an  interest  in  the 
subject,  yet  if  it   does  not  also  appear  that  he  is  liable 
to  the  plaintiff's  demand,  a  demurrer  must  be  allowed. 
Thus,  where  a  bill  is  brought  by  a  lessor  against  an  as- 
signee, touching  a  breach  of  covenant  in  a  lease,  and 
the    covenant  as  stated  in  the  bill  appears  to  be  col- 
lateral, and  not  running  with  the  land,  and,  therefore, 
not  inherently  binding  on  assigns,  and  is  not  by  the  bill 
expressly  stated  to  bind  assigns,  upon  demurrer  by  the 
assignee,  the  demurrer  was  sustained.     (Mitf.  Eq.  PI, 
143-4;  Ld.  Uxbridge  v.  Staveland,  1  Ves.  Sen.  56.) 

(7),  That  for  some  reason  founded  on  the  substance  of 
the  case,  the  plaintiff  is  not  entitled  to  the  relief  he  prays. 
Many  of  tlie  grounds  of  demurrer  already  mentioned 
are  perhaps  referrible  to  this  head;  and  wherever  the 
case  stated  is  such  that,  admitting  the  whole  bill  to  be 
true,  the  court  ought  not  to  give  the  plaintiff  the  relief 
or  assistance  he  asks  in  whole  or  part,  the  defect  thus 
appearing  on  the  face  of  the  bill,  whether  it  Arises  from 
the  want  of  merit  in  the  case  itself,  or  from  the  imper- 
fect statement  of  it,  is  sufficient  ground  for  a  demurrer. 
(Mitf.  Eq.  PI.  102, 144;  Fowler  vT  Saunders,  4  Call.  361.) 
(8),  The  deficiency  of  the  bill  to  answer  the  purpose 
of  complete  justice. 

'  The  principal  deficiency  of  this  sort,  and  that  which 
most  frequently  occurs,  is  the  want  of  proper  parties. 
It  is  the  constant  aim  of  a  court  of  equity  to  do   com- 
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plete  justice  by  deciding  upon  and  settling  the  rights  of 
all  persons  interested  in  the  subject  of  the  suit,  to  make 
the  performance  of    the  order  of  the  court  perfectly 
safe  to  those  who  are  compelled  to  obey  it,  and  to  pre- 
vent future  litigation.      For  this  purpose  all  persons 
materially  interested  in  the  subject  ought  to  be  parties 
to  the  suit,  plaintifi's  or  defendants,  however  numerous 
they  may  be,  so  that  a  complete  decree  may  be  made 
between  those  parties.    In  some  cases,  as  in  the  instance 
of  creditors  seeking  an  account  of  the  estate  of  their 
deceased  debtor,  for  payjnent  of  their  demands,  a  few 
suing  on  iehalf  of  the  rest,  as  well  as  of  themselves, 
may   substantiate  the  suit,  and  the  other  creditors  may 
come  in  under  the  decree.     So  it  is  also  in  the  case  of  a 
bill  filed  to  set  aside  a  conveyance  alleged  to  be  fraudu- 
lent, and  to  distribute  the  fund  thence  arising  amongst 
an  insolvent's  creditors ;  or  of  a  bill  filed  to  have  an  ac- 
count on  behalf  of  a  ship's  crew,  of  captures  made  by 
it,  and  their  proceeds ;  or  when  the  proprietors  or  share- 
holders of  a  public  work,  consisting  of  a  great  number  of 
persons,  are  concerned.    Indeed,  wherever  the  rule  oblig- 
ing all  persons  interested  to   be  parties  is  from  their 
number  impracticable,  or  extremely  difficult,  it  is  so  far 
dispensed  with,  or  rather  modified,  as  to  require  only 
sufficient  parties  to  secure  a  fair  contest,  by  representing 
all  the  separate  interests.     (Mitf.  Eq.  PI.  144  &  seq; 
Stor.  Eq.  PI.  §  395  &  seq,  75;  Leigh  v.  Thomas,  2  Ves. 
Sen.  312-'13 ;  Adair  v.  New  Riv^  Co.  11   Yes.  4:43 ; 
Cockburn  v.  Thompson,  16  Ves.  326 ;  Good  v.  Blewit, 
13  Ves,  397;  Reynolds  v.  Bank  of  Vir'g.  6  Grat.  174; 
Billups  V.  Sears,  5  Grat.  31;  Bull  v.  Read,  13  Grat.  86; 
Johnson  v.  Drummond,  20  Grat.  428 ;  Sexton  v.  Crock- 
ett, 23  Grat.  869;  Clough  v.  Thompson,  7  Grat.   26; 
Tiffany  v.  Kent.  2  Grat.  231 ;  Clark  v.  Long,  4  Rand. 
451.)     But  where  a  husband  sues  alone  for  a  legacy 
given  to  his  wife,  or  one  distributee  or  legatee  sues  with- 
out making  all  other  distributees  or  legatees  parties,  as 
well  as  the  decedent's  personal  representative;  or  where 
one  joint  tenant  sues  without  the  other ;  or  a  bUl  is 
brought  to  subject  the  lands  of  a  decedent  to  a  debt, 
where  the  personal  estate  is  first  answerable  therefor, 
without  making  the  personal  representative  a  defendant; 
and  in  many  other  like  cases  the  want  of  proper  parties 
is  a  good  cause  of  demurrer.     (Mitf.  Eq.  PL  145 ;  Stor. 
Eq.  Pi.  §  159  &  seq;  Sexton  v.  Crockett,  23  Grat.  869.) 
Additional  exceptions  to  the  general  rule  that  all 
peasons  interested  must  be  made  parties  to  a  bill  in 
equity, — all,  however,  dependent  on  the  same  general 
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principle  of  convenient  adoption  in  the  administration 
of  justice, — will  be  found  stated  by  Judge  Story  in  Stor. 
Eq.  PL  §  77  &  seq. 

In  Virginia  special  provision  is  made  by  statute  for 
several  cases  which,  in  this  connection,  are  worthy  of 
attentive  observance,  namel}',  that 

(1),  Where,  in  any  suit  in  equity,  the  bill  states  that 
the  names  of  any  persons  interested  in  a  subject  to  he 
divided  or  disposed  of  are  unknown,  of  which  affidavit 
is  made ;  or, 

(2),  Where,  in  any  suit  in  equity,  the  number  of  de- 
fendants upon  whom  process  has  been  executed  exceeds 
thirty,  and  it  appears  to  the  court,  by  the  bill  or  other 
pleading  or  exhibits  filed,  that  the  parties  before  the 
court  represent  like  interests  as  those  not  served  with  pro- 
cess, an  order  of  publication  may  be  entered  against  the 
latter,  as  also  against  the  parties  unknown  in  the  first 
case.  {Ante,  p.  536  ;  V.  C.  1873,  c.  166,  §  10 ;  Acts 
1876-'7,  p.  274,  c.  264) ;  and 

(3),  Where,  in  any  suit  in  equity,  the  number  of  par- 
ties exceeds  thirty,  and  any  one  of  said  parties  jointly  in- 
terested with  others  in  any  question  arising  therein  shall 
die  or  marry,  the  court  may  nevertheless  proceed,  if  in 
its  opinion  all  classes  of  interests  in  the  case  are  repre- 
sented, and  the  interests  of  no  one  will  ie  prejudiced  by 
the  trial  of  the  cause,  to  render  a  decree  in  such  suit  as 
if  such  person  were  alive  or  had  not  married ;  decreeing 
to  the  heirs  at  law,  distributees,  or  representatives  of 
such  person  (as  the  case  may  require),  such  interest  as 
such  person  would  have  been  entitled  to  had  such  person 
been  alive,  or  as  if  such  person  had  not  married  during 
the  pendency  of  the  suit ;  reserving,  however,  to  persons 
thus  decreed  against  the  same  time  to  petition  to  have 
the  cause  reheard  as  is  allowed  by  V.  0.  1873,  c.  166,  § 
16,  in  the  case  of  orders  of  publication.  (V.  C.  1873, 
c.  169,  §  9,  10;  Ante,  p.  538.) 

(9),  The  Confounding  of  Distinct  Subjects  in  the  same 
Bill,  or  of  unnecessarily  multiplying  suits. 

To  demand  by  one  bill  several  matters  of  different  na- 
tures against  several  defendants,  tends  to  load  each  de- 
fendant with  an  unnecessary  burden  of  costs,  by  swell- 
ing the  pleadings  with  the  state  of  the  several  claims  of 
the  other  defendants  with  which  he  has  no  connection  ; 
and  for  this  cause,  therefore,  either  defendant  may  de- 
mur. But  if  a  combination  or  conspiracy  ambngst  the 
several  defendants  is  charged  by  the  bill,  the  defendant 
demurring  must,  it  is  said,  so  far  answer  the  bill  as  to 
deny  the  combination ;  but  if  the  answer  goes  farther 
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than  this,  it  will,  at  common  law,  overrule  the  demurrer. 
(Mitf.  Eq.  PI.  102,  147.) 

A  demurrer  for  this  cause  holds  only  where  the  plain- 
tiff claims  several  matters  of  different  natures ; .  but  when 
one  general  right  is  claimed  for  the  plaintiff  by  the  bill, 
though  the  d^endants  have  separate  and  distinct  rights, 
a  demurrer  is  not  available.  As  where  a  person  claim- 
ing the  exclusive  right  to  fish  in  a  river,  filed  a  bill 
against  several  riparian  proprietors  who  claimed  the 
right  to  fish  opposite  their  respective  lands,  thereby 
coming  in  conflict  with  the  exclusive  right  insisted  on  by 
the  plaintiff.  (Mitf.  Eq.  PL  147.) 
2^^.  Grounds  of  Demurrer  to  Original  Bills  not  Praying 
Belief. 

Bills  for  the  sole  purpose  of  obtaining  a  discovery, 
or  of  perpetuating  the  testimony  of  witnesses,  and  asking 
no  relief,  have  never  been  frequent  in  Yirginia,  and 
since  the  statutory  provisions  formerly  referred  to,  [Ante 
p.  1128,  &  seq;  Y.  0.  1873,  c.  172,  §  34,  36,  40,  21, 
22;  Acts,  1876-'7,  p.  184,  c.  198),  have  become  prac- 
tically almost  useless,  if  not  wholly  so.  It  will,  there- 
fore, be  quite  sufficient  to  enumerate  the  grounds  of 
demurrer  to  such  bills,  without  dwelling  upon  them. 
(Mitf.  Eq.  PL  149  &  seq;  Stor.  Eq.  PL  §  645  &  seq): 
(1),  That  the  case  made  by  the  bill  is  not  one  in 
which  a  court  of  equity  assumes  a  jurisdiction  to  com- 
pel a  discovery.  (Mitf.  Eq.  PL  149  &seq;  Stor.  Eq. 
PL  §  551  &  seq.) 

(2),  That  the  plaintiff  has  no  interest  in  the  subject, 
or  no  interest  which  entitles  him  to  call  on  the  defen- 
dant for  a  discovery.  (Mitf.  Eq.  PL  149  151,  &  seq; 
Stor.  Eq.  PL  §  571.) 

(3),  That  the  defendant  has  no  interest  in  the  subject 
to  entitle  the  plaintiff  to  institute  a  suit  against  him, 
even  for  the  purpose  of  discoverv.  (Mitf  Eq.  PL 
149,  152  &  seq  ;  Stor.  Eq.  PL  §  570.) 

(4),  That,  although  plaintiff  and  defendant  may  have 
an  interest  in  the  subject,  yet  there  is  not  \h.&t  privity 
of  title  hetween  them  which  gives  the  plaintiff  a  right 
to  the  discovery  demanded  by  the  bill.  (Mitf.  Eq.  PL 
149,  154;  Stor.  Eq.  PL  §  572  &  seq.) 

(5),  That  the  discovery,  if  obtained,  cannot  be  ma- 
terial.    (Mitf.  Eq.  PL  149,  154.) 

(6),  That  the  situation  of  the  defendant  renders  it 

■  improper  for  a  court  of  equity  to  compel  a  discovery, 

because  it  would  tend  to  subject  him  to  penalties,  &c. 

(Mitf.  Eq.  PL  149,  157  &  seq ;  Stor.  Eq.  Pi  §  675  & 

seq.) 
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B^.  Grounds  of  Demurrer  to  Bills  not  Original. 

As  every  other  kind  of  bill  is  a  conBequence  ,of 
an  original  bill,  many  of  the  causes  of  demurrer 
which  will  apply  to  an  original  bill  will  also  apply  to 
every  kind ;  but  the  peculiar  form  and  object  of  each 
kind  afford  distinct  causes  of  demurrer  to  each.  These 
topics,  however,  cannot  be  dwelt  upon  here.  The 
student  must  seek  them  in  the  several  treatises  upon 
the  subject  of  equity  pleading.  (Mitf.  Eq.  PI.  164  & 
seq;  Coop.  Eq.  PI.  210  &  seq;  Stor.  Eq.  PI.  §  611  & 
seq.) 
2s.  The  Frame  and  Structure  of  Demurrers  to  Bills  in 
Chancery. 

A  demurrer  must  be  signed  by  counsel ;  but  it  is  put 
in  without  oath,  as  it  asserts  no  fact,  and  relies  merely 
upon  matter  apparent  upon  the  face  of  the  bill,  which  it 
admits  to  he  true,  at  least  as  far  as  the  demurrer  extends. 
Hence  the  custom  of  causing  a  demurrer  always  to  be- 
gin with  a  protestation  against  the  truth  of  the  matters 
contained  in  the  bill ;  a  practice  derived  from  the  com- 
mon law  courts,  {Ante,  p.  616,  913-'14,)  and  probably 
intended,  as  in  those  courts,  to  avoid  being  concluded  in 
another  suit.     (Mitf.  Eq.  PI.  170,  172-  '3.) 

A  demurrer  ought,  independently  of  statute,  to  set 
forth  the  several  causes  of  demurrer;  and  if  it  does  not 
go  to  the  whole  bill,  must  show  clearly  the  particular 
parts  demurred  to.  And  the  plaintiff,  if  he  apprehends 
the  demurrer  to  be  well-founded,  may  obtain  leave,  be- 
fore it  is  determined, — or  rather  before  the  end  of  the 
term  at  which  it  is  determined, — to  amend  his  bill.  A 
demurrer  on  matter  of  form,  is  no  bar  to  a  new  bill ;  but 
if  the  substantial  merits  of  the  question  are  determined 
upon  the  demurrer,  the  decision  may  be  pleaded  in  bar 
of  another  suit.     (Mitf.  Eq.  PI.  l73-'4.) 

A  form  of  demurrer  is  subjoined,  such  as  might  be 
employed  in  the  case  supposed.  Ante,  p.  lllO-'ll,  &c. 
FoBM  or  Demuekee  to  Bill  in  Chanoeet. 
Mitf.  Eq.  PI.  99,  170  ;  Sands'  Suit  in  Eq.  46-7. 
OcvpUon.  The  separate  demurrer  of  Jane  Hart,  in  her  own  right,  and  also 

as  administratrix  with  the  will  annexed  of  Thomas  Hart  deceased, 
to  a, bill  of  complaint  exhibited  against  her  and  others,  in  chancery, 
in  the  circuit  court  of  the  county  of  A,  by  James  Hart. 
Protestation.         The  said  defendant,  by  protestation  not  confessing  or  acknow- 
ledging all  or  any  of  the  matters  in  and  by  the  said  bill  set  forth 
and  complained  of,  to  be  true  in  manner  and  form  as  the  same  are 
General  alle-     therein  set  forth  and  alleged,  says  that  she  is  advised  that  there  is 
gation  that     no  matter  or  thing  in  the  complainant's  said  bill  contained  good 
Wll  is  de-        and  sufficient  in  law  to  call  this  defendant  to  account  in  this  court 
murrable.      for  the  same ;  and  she  does  demur  thereto  accordingly,  and  for 
Vol.  IT.— 73 
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Cause  of  d^mwr- csxise  of  demurrer  says  that  the  said  bill,  if  the  same  were  trae, 
rer  ipecified.  which  this  defendant  does  in  no  wise  admit,  contains  not  any  mat- 
ter of  equity  whereon  this  court  can  ground  any  decree,  or  give 
the  complainant  any  relief  or  assistance,  as  against  this  defendant. 
Wherefore,  and  for  divers  errors  and  defects  in  the  said  bill  of 
complaint  contained,  and  appearing  on  the  face  thereof,  the  said 
defendant  does  as  aforesaid  demur  in  law  thereto,  and  does  hnm- 
Jtldgment  bly  crave  the  judgment  of  this  court,  whether  she  can  be  compelled 

craved.  or  ought  to  make  any  answer  thereunto  otherwise  than  as  afore- 

Conclusion.       said.     And  this  defendant  humbly  prays  to  be  hence  dismissed 
with  her  costs  and  charges  in  this  behalf  most  wrongfully  sustained. 

(Signed.)  W.,  p.  d. 

But  it  should  be  observed  .that  by  statute  in  Virginia, 
a  demurrer  in  equity,  as  in  an  action  at  law,  may  be  in 
the  form  prescribed  by  the  act  of  Assembly,  as  may  be 
the  joinder  also, — "The  defendant  (or  plaintiff,)  says 
that  the  bill  (or  plea,  &c.,)  is  not  (or  is)  sufficient  in 
law."  (V.  C.  1873,  c.  167,  §  30;  Id.  c.  179,  §  1;  Jones 
V.  Clark,  25  Grat.  675.) 
2'.  Defence  to  a  Bill  in  Chancery  hy  Plea. 

As  a  demurrer  is  the  proper  mode  of  defence  to  a  bill, 
where  the  objection  is  apparent  upon  the  bill  itself,  or  the 
documents  filed  with  it,  so  where  the  objection  is  not  so 
apparent,  it  must  be  shown  to  the  court,  either  by  answer 
or  by  plea,  which  latter  is  described  as  "  a  special  answer, 
showing  or  relying  upon  one  or  more  things  as  a  cause 
why  the  suit  should  be  either  dismissed,  delayed,  or 
barred."     (2  Dan.  Ch.  Pr.  677  &  seq.) 

The  defence  to  which  a  plea  is  applicable  is  such  as  re- 
duces the  cause,  or  some  part  of  it,  to  a  single  point,  and 
from  thence  creates  a  bar  or  other  obstruction  to  the  suit, 
at  least  as  to  the  point  to  which  the  plea  applies.  It  is 
no*,  however,  necessary  that  it  should  consist  of  a  single 
fact.  It  may  embrace  a  variety  of  circumstances,  if  they 
all  tend  to  one  point.  The  true  end  of  a  plea  is  to  save 
the  party  from  the  necessity  of  making  a  discovery  which 
may  be  adverse  to  his  interests,  and  from  the  expense  of 
an  examination  of  the  witnesses  at  large,  or  of  adjusting 
accounts.  And  as  it  is  manifest  that  the  latter  of  these 
objects  is  only  attained  where  the  defence  consists  of  but 
one  sharply  defined  point,  so  in  general  it  is  only  then 
that,  in  practice,  a  plea  is  preferred  to  an  answer ;  unless 
indeed  when  it  is  specially  important  to  avoid  a  discovery, 
in  which  case  a  plea  is  the  most  eligible  mode  of  making 
the  defence.  (2  Dan.  Ch.  Pr.  677  «fe  seq ;  Stor.  Eq.  §  652 
&  seq.) 

Let  us  inquire,  (1),  What  objections  are  proper  to  be 
presented  by  plea ;  (2),  The  nature  of  pleas  in  general ; 
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(3),  The  form  and  structure  of  pleas ;  (4),  The  manner  in 
which  they  are  offered  to  the  court ;  and  (5),  The  man- 
ner in  which  their  validity  is  tested ; 
W.  C. 
1^,  The  Objections  which  it  is  proper  io  present  lyy  Plea. 
It  will  be  found  convenient  to  pursue  the  same  general 
order  in  treating  of  pleas,  as  has  been  already  used  in 
treating  of  demurrers.      Let  us,  therefore,  discriminate 
between  original  bills,  bills  not  original,  and  bills  in  the 
nature  of  original  bills  ;  and  then  between  original  bills 
asking  relief,  and  original  bills  not  asking  relief ;  and 
note  the  grounds  for  a  plea  in  each  case.     We  are  to  ob- 
serve, then,  the  grounds  for  a  plea  in  reference  to,  (1), 
Original  bills ;  (2),  Bills  not  original ;  and  (3),  Bills  in 
the  nature  of  original  bills  ; 
W.  C. 
V".  The  Objections  which  can  be  taken  Advantage  of  by 
Plea  in  the  case  of  Original  Bills. 

The  objections  which  can  be  taken  advantage  of  by 
plea  in  the  case  of  original  bills  are  very  similar, 
whether  the  bills  do  or  do  not  ask  relief;  but  it  is  ex- 
pedient to  advert  separately  to  the  case  of  (1),  Original 
bills  asking  relief ;  and  (2),  Original  bills  not  asking 
relief ; 
W.  C. 
1'.  The  Objections  which  can  be  taken  Advantage  of  by 
Plea,  in  the  case  of  Original  Bills  asking  Relief. 

The  objections  to  the  relief  souglit  by  an  original 
bill,  which  can  be  taken  advantage  of  by  plea,  are 
nearly  the  same  as  those  which  may  be  the  subject  of 
demurrer,  only  rather  more  numerous,  because  a  de- 
murrer can  extend  to  such  only  as  may  appear  on  the 
bill  itself;  whereas  a  plea  proceeds  on  other  extrinsic 
matters. 

The  principal  grounds  for  a  plea  to  an  original  bill 
seeking  relief  are  the  following,  namely  : 

(1),  That  the  subject  of  the  suit  is  noL  within 
the  jurisdiction  of  a  court  of  equity;  (2),  That 
some  other  court  of  equity  has  the  proper  jurisdiction ; 
(3),  That  the  plaintiff  is  not  entitled  to  sue  by  reason 
of  some  personal  disability ;  (4),  That  the  plaintiff  is 
not  the  person  he  pretends  to  be ;  (5),  That  the  plain- 
tiff has  no  interest  in  the  subject,  or  no  right  to  insti- 
tute a  suit  concerning  it;  (6),  That  the  plaintiff 
has  no  right  to  call  on  the  defendant  concerning  the 
subject ;  (7),  That  the  defendant  is  not  the  person  he 
is  alleged  to  be ;  or  does  not,  in  truth,  sustain  the 
character  he  is  alleged  to  bear ;  (8),  That  the  defend- 
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ant  has  uot  that  interest  in  the  subject  which  can 
make  him  liable  to  the  demands  of  the  plaintiff ,  (9), 
That  for  some  reason  founded  in  the  substance  of  the 
case,  the  plaintiff  is  not  entitled  to  the  relief  he 
prays  ;  (10),  The  deficiency  of  the  bill  to  answer  the 
purposes  of  complete  justice ;  and  (11),  That  suits 
are  unnecessarily  multiplied ; 
W.  C. 
1'^.  That  the  Subject  of  the  Suit  is  not  uoithin  the  Juris- 
diction of  a  Court  of  Equity. 

A  case  which  is  not  really  such  as  will  give  a  court 
of  equity  jurisdiction  cannot  easily  be  so  disguised 
in  a  bill  as  to  avoid  a  demurrer,  {Ante,  p.  1147) ;  but 
there  may  be  instances  to  the  contrary,  and  in  such 
cases  it  seems  that  a  plea  setting  forth  the  facts 
which  show  the  want  of  equitable  jurisdiction  over 
the  subject  would  hold.  Thus,  in  the  case  of  a  bill 
filed  to  give  effect  to  an  instrument  which  is  alleged 
to  be  lost,  where  there  is  no  other  ground  for  the 
interposition  of  equity,  a  plea  might,  perhaps,  be  ad- 
mitted, showing  the  existence  of  the  instrument,  and 
that  it  was  in  the  power  of  the  plaintiff.  (Mitf .  Eq. 
,      PL  178,  180.) 

2*^-  That  some  other  Court  of  Equity  has  the  proper 
Jurisdiction. 

The  principles  here  are  the  same  as  those  which 
have  been  already  set  forth  in  respect  to  controvert- 
ing the  jurisdiction  of  any  court  where  a  suit  is  pend- 
ing.    See  Ante,  p.  1147,  1114,-'15. 

The  student  will  remember  that  the  circumstances 
which  regulate  the  territorial  jurisdiction  of  the 
courts  are,  in  Virginia,  the  same  in  chancery  as  at 
law.  (V.  C.  1873,  c.  165,  §  1  &  seq.) 
Z^.  That  the  Plaintiff  is  not  entitled  to  Sue,  hy  Reason 
of  some  Personal  Disability. 

Lord  Eedesdale  enumerates  as  many  as  six  causes 
which  disabled  one  in  England  at  the  date  of  his 
treatise  to  sue  in  equity,  "namely,  that  the  plaintiff 
is  (1),  Outlawed ;  (2),  Excommunicated  ;  (3),  A  pop- 
ish recusant ;  (4),  Attainted  of  treason,  felony,  or 
praemunire ;  (5),  An  alien  enemy ;  and  (6),  Incap- 
able to  sue  alone.  (Mitf.  Eq.  PI.  178,  185  &  seq.) 
In  Virginia  We  have  but  two  of  such  disabilities — 
that  the  plaintiff  is  (1),  An  alien  enemy ;  and  (2), 
Incapable  to  sue  alone,  as  a  married  woman  without 
her  husband,  an  idiot,  or  lunatic,  or  infant  without 
his  committee,  guardian.  Or  next  friend.  {Ante,  p. 
626-'7 ;  V.  C.  1873,  c.  201,  §  28.) 
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4^^.  That  the  Plaintiff  is  not  the  Person  hepretends  to  he, 
or  does  not  in  fact  sustain  the  Character  he  Assumes. 

Thus,  if  a  plaintiff  entitle  himself  as  administra- 
tor, the  defendant  may  plead  that  he  was  not  admin- 
istrator, or  that  the  supposed  decedent  is  living. 
(Mitf.  Eq.  PI.  178,188.) 
h^.  That  the  Plaintiff,  or  some  one  of  the  Plaintiffs, 
has  no  interest  in  the  subject,  or  no  right  to  insti- 
tute a  suit  concerning  it. 

It  cannot  often  be  necessary  to  make  defence  on 
this  ground  iy  way  of  plea.  For  if  the  bill  does  not 
state  yac^s  from  which  a  title  in  the  plaintiff,  and  in 
all  the  plaintiffs,  must  be  inferred,  though  the  bill 
does  contain  an  assertion  that  each  several  plaintiff 
has  a  title,  the  defendant  may  demur.  (Mitf.  Eq. 
PI.  178, 189, 191 ;  Eaffety  v.  King,  1  Keen,  (15  Eng. 
Ch.  E,.)  619;  Livingston  v.  Woodworth,  15  How. 
557;  Dickenson  v.  Davis,  2  Leigh,  407;  Vaiden  v. 
Stubblefield,  28  Grat.  157-'8.) 
6*^.  That  the  Plaintiff  has  no  Right  to  call  on  the  De- 
fendant concerning  the  Subject. 

It  would  probably  be  difficult  to  frame  a  bill  which 
was  really  liable  to  objection  on  this  head  so  artfully 
as  to  avoid  a  demurrer.  But  if  such  a  bill  could  be 
framed,  the  defence  mi2;ht  doubtless  be  made  hy 
plea.  (Mitf.  Eq.  PL  178^  192.) 
7''.  That  tlie  Defendant  is  not  the  Person  he  is  alleged 
to  he,  or  does  not  in  truth  sustai?i  the  Character  he 
is  alleged  to  hear. 

This  defence  is  more  frequently  made  hy  answer  ; 
but  the  answer  in  fact  amounts  to  a  plea.  (Mitf. 
Eq.  PI.  179,  192.) 
8"^.  That  the  Defendant  has  not  that  Interest  in  the  Sub- 
ject which  can  make  him  liable  to  the  demands  of  the 
Plaintiff. 

Thus  where  a  witness  to  a  will  is  made  a  defen- 
dant to  a  bill  brought  by  the  heir  at  law  to  discover 
the  circumstances  attending  the  execution  of  the 
will,  and  the  bill  contains  a  charge  oi  pretence  of  in- 
terest by  the  defendant,  a  plea  denying  the  charge 
might  probably  be  resorted  to.  (Mitf.  Eq.  PI.  179, 
193.) 
9"^.  That  for  some  Reason  founded  on  the  Substance  of 
the  Case,  the  Plaintiff  is  not  entitled  to  the  Relief  he 
prays. 

Of  the  several  grounds  for  a  plea  to  the  bill  thus 
far  stated,  the  second  is  generally  termed  a  plea  to 
the  jurisdiction  of  the  court;  and  the  third,  and  the 
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seventh,  are  treated  as  pleas  to  the  person  of  the 
plaintiff  and  defendant ;  the  others  are  considered  as 
pleas  in  har  of  the  suit.     (Mitf.  Eq.  PL  179.) 

Though  the  subject  of  a  suit  may  be  within  the 
jurisdiction  of  a  court  of  equity,  and  the  court  where- 
in the  bill  is  exhibited  may  have  the  proper  jurisdic- 
tion, though  the  plaintiff  may  be  under  no  personal 
disability,  and  may  be  the  person  he  pretends  to  be, 
and  have  a  claim  of  interest  in  the  subject  and  a 
right  to  call  on  the  defendant  concerning  it;  and 
though  the  defendant  may  be  the  person  he  is  stated 
to  be,  and  may  claim  an  interest  in  the  subject  which 
may  make  him  liable  to  the  plaintiff's  demand;  yet 
still  the  plaintiff',  by  reason  of  some  additional  cir- 
cumstances, may  not  be  entitled,  in  the  whole  or  in 
part,  to  the  relief  or  assistance  which  he  prays  by 
his  bill.  The  objections  to  the  bill  to  be  considered 
under  this  head  are  also  known  as  pleas  in  har,  and 
are  ranked  under  the  heads  of  (1),  Pleas  of  matters 
as  of  record  in  the  same  or  some  other  court  of 
equity;  (2),  Pleas  of  matters  of  record  elsewhere 
than  in  a  court  of  equity;  and  (3),  Pleas  of  matters 
in  pais.  (Mitf.  Eq.  PI.  193,  194.) 
W.  C. 
1^.  Pleas  in  bar  of  Matters  as  of  Record,  in  the  same, 
or  in  some  other  Court  of  Equity. 

These  pleas  may  be  of,  (1),  A  decree  or  order  of 
the  court  by  which  the  rights  of  the  parties  are 
already  determined,  or  another  bill  for  the  same 
cause  was  dismissed  upon  its  merits,  (Mitf.  Eq. 
PI.  194  &  seq  ;  Gregory  v.  Molesworth,  3  Atk. 
626 ;  Prettyman  v.  Prettyman,  1  Vern.  310) ;  or 
(2),  Another  suit  depending  in  the  same,  or  some 
other  court  of  equity,  between  the  same  parties  for 
the  same  cause.  (Mitf.  Eq.  PI.  194  &  seq;  Foster 
V.  Vassall,  3  Atk.  589.) 

Pleas  of  this  nature  generally  go  both  to  the 
discovery  sought,  and  the  relief  prayed  by  the  biU. 
(Mitf.  Eq.  PI.  194-'5.) 
2^.  Pleas  in  bar  of  Matters  as  of  Mecord,  otherwise 
than  in  a  Court  of  Equity. 

This  class  of  pleas  embraced  formerly  in  England 
a  line,  a  recovery,  or  a  judgment  at  law  or  sentence 
of  some  other  court;  and  at  present,  both  in  Eng- 
land and  with  us,  it  comprises  only  the  last  named, 
that  is,  judgments  at  law,  or  the  sentence  of  some 
other  court.  (Mitf.  Eq.  PI.  201,  204  &  seq.) 
Thus,  to  a  bill  to  set  aside  a  judgment  as  ob- 
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tained  against  conscience,  but  not  averring  fraud, 
surprise,  collusion,  accident,  or  any  other  special 
ground  of  equitable  interference,  the  defendant 
may  in  general  plead  the  verdict  and  judgment  in 
bar ;  and  even  the  sentence  of  a  foreign  court 
having  full  jurisdiction  may  be  so  pleaded.  (Mitf. 
Eq.  PI.  204-'5  ;  Stor.  Eq.'  PI.  §  783 ;'  Stor.  Confl. 
L.,  §  584  &  seq;  Williams  v.  Lee,  3  Atk.  223 ;  Gage 
V.  Bulkelcy,  3  Atk.  215;  Henderson  v.  Hender- 
son, 3  Hare,  (25  Eng.  Ch.  E.),  114  &  seq,  &  n  (1); 
Earl  of  Oxford's  Case,  (1  Ch.  Kep.),  2  Wh.  &  Tud. 
(Pt.  II),  75,  82  &  seq,  96  &  seq;  Maupin  v.  Whit- 
ing, 1  Call.  224 ;  Terrell  v.  Dick,  1  Call.  546 ; 
Meredith  v.  Johns,  1  H.  &  M.  596  &  seq  ;  Faulk- 
ner V.  Harwood,  6  Hand.  125  ;  Norris  v.  Hume,  2 
Leigh,  336  ;  Crawford  v.  Thurmond,  3  Leigh,  85  ; 
Calloway  v.  Alexander,  8  Leigh,  114;  Hendricks 
V.  Campton,  2  Eob.  192  ;  Griffith  v.  Thompson,  4 
Grat.  ■  147  ;  White  v.  Washington,  5  Grat.  647 ; 
Hudson  V.  Kline,  9  Grat.  379 ;  George  v.  Strange, 
10  Grat.  499;  Meem  v.  Eucker,  10  Grat.  506; 
Wallace  v.  Eichmond,  26  Grat.  67;  Goolsby  v.  St. 
John,  25  Grat.  146,  151  &  seq ;  Eichmond  Eng. 
Co.  V.  Eobinson,  24  Grat.  548;  Penn  v.  Eeynolds, 
23  Grat.  518 ;  Holland  v.  Trotter,  22  Grat,140-'41.) 
But  where  the  judgment  is  obtained  by  fraud,  sur- 
prise, or  accident,  or  where  there  is  any  other 
special  ground  of  equitable  interposition,  the  plain- 
tiff in  equity  having  been  guilty  of  no  laches  in 
the  conduct  of  his  case  at  law,  a  plea  of  the  verdict 
and  judgment  will  not  avail.  (Mitf.  Eq.  PI.  205 
&  seq  ;  Stor.  Eq.  PI.  §  784  &  seq ;  Ante,  p.  759  ; 
Calloway  v.  Alexander,  8  Leigh,  114 ;  Mason  v. 
Nelson,  11  Leigh,  227 ;  Knifong  v.  Hendricks,  2 
Grat.  212;  Foushee  v.  Lea,  4  Call.  285;  White  v. 
Washington,  5  Grat.  647-8;  Eust  v.  Ware,  6 
Grat.  50  ;  Peatross  v.  McLaughlin,  6  Grat.  64 ; 
McClellan  v.  Kinnaird,  6  Grat.  352  ;  Byrne  v.  Ed- 
wards, 23  Grat.  200.)  The  case  of  a  gaming 
promise  or  consideration,  however,  is  a  notable  ex- 
ception to  the  general  rule,  that  if  one  omits  to 
defend  himself  at  law,  where  it  is  in  his  power,  he 
cannot  be  relieved  in  equity.  The  statute  designed 
to  suppress  gaming  invalidates  "every  contract, 
conveyance,  or  assurance  of  which  the  considera- 
tion" is  money,  &c.,  won  or  bet  on  any  game,  &c., 
or  lent  to  be  bet,  (V.  C.  1873,  c.  139,  §  2),  and 
therefore  invalidates  _;'M(^p'me?i^s  as  well  as  other  as- 
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eurances  ;  and  this  statute,  courts  of  equity  having 
regard  to  the  ruinous  consequences  of  the  vice  of 
gambling,  are  especially  solicitous  to  enforce.  Hence, 
a  party  sued  upon  a  gaming  security  may  waive  all 
d'efence  at  law,  and  Still  seek  relief  in  equity.  (1 
S'ifor.  Eq.  PL  §302 ;  Woodroffe  v.  Farnham,  2  Vern. 
291 ;  Eawden  v.  Shadwell,  1  Ambl.  269,  &  notes ; 
Fleetwood  v.  Jausen,  2  Atk.  467 ;  "Wynne  v.  Cal- 
lander, 1  Kuss.  (1*  Eng.  Ch.  E.),  296 ;  Ld.  Portar- 
lington  V.  Soulby,  3  My.  &  K.  (8  Eng.  Ch.  E.), 
104 ;  Woodson  v.  Baoret,  2  11.  &  M.  80 ;  Skipwith 
V.  Strother,  3  Rand.  214 ;  White  v.  Washington,  5 
Grat.  649.)  But  if  the  defendatit  elects  to  make 
his  defence  at  law,  and  upon  a:  full  and  fair  trial 
in  that  forum,  so  that  he  can  allege  neither  fraud, 
misfortune,  nor  accident,  there  is  a  verdict  and 
judgment  against  him,, he  cannot  renew  the  contro- 
versy in  a  court  of  equity.  (White  v.  Washington, 
5  Grat.  649-'50.) 
3\  Pleas  in  Bar,  of  Matters  in  Pais. 

Pleas  of  this  sort  sometimes  go  both  to  the  dis- 
covery sought,  and  to  the  relief  prayed  by  the  bill, 
or  palrtially  to  both  or  either.  Such  pleas  are  prin- 
cipally as  follows :  (1),  A  stated  account ;  (2},  An 
award;  (3),  A  release;  (4),  A  will  or  conveyance j 
and  (5),  A  plea  of  any  statute  which  may  bar  the 
plaintiff's  demand,  Such  as  the  statute  of  limitations, 
&c.  (Mitf.  Eq.  PL  207) ; 
W.  C. 
1".  Plea  of  a  Stated  Account. 

A  plea  of  a  stated  account  applies  of  course  only 
to  a  bill  filed  for  an  account  which  the  plaintiff 
alleges  to  be  mutual  and  unsettled;  for  supposing 
it  to  have  been  already  settled,  (for  that  is  what  is 
meanf  by  its  being  stated,)  the  jurisdiction  of  the 
court  fails.  If  error  or  fraud  in  the  stating  of  the 
account  are  alleged  in  the  bill,  they  must  be  denied 
by  the  plea  as  well  as  by  way  of  answer;  and  al- 
thoiigh  neither  error  nor  fraud  be  charged  the  plea 
should  aver  that  the  stated  account  is  just  and  true 
to  the  best  of  the  defendant's  knowledge  and  belief. 
(Mi,tf  Eq.  PL  208.) 
2™.  Plfea  of  an  Award. 

Whete  a  bill  is  filed  to  set  aside  an  award,  and 
to  Open  agjtin  the  transactions  between  the  parties, 
the  awai-d  mky  be  pled,ded  to  the  bill,  in  bar  of 
bdth  the  discovery  and  relief  sought.  But  if  fraud 
ov  partijllity  are  charged  On  the  arbitrators,  those 
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charges  must  not  only  be  denied  by  averment  in 
the  plea,  but  the  plea  must  be  supported  by  an  an- 
swer showing  the  arbitrators  to  have  been  incor- 
rupt and  impartial.     (Mitf.  Eq.  PI.  209.) 
3"°.  Plea  of  a  Release. 

If  the  plaintiff,  or  the  person  under  whom  he 
claims,  has  released  the  subject  of  his  demand,  the 
defendant  may  plead  it  in  bar  of  the  bill;  and  such 
a  plea  must  show  that  the  release  was  under  seal, 
or  was  founded  upon  an  actual  valuable  considera- 
tion; and  if  the  demand  were  evidenced  by  a  deed, 
the  release  must  also  be  by  deed.  (Bac.  Abr.  Re- 
lease, (A)  1;  Id.  (L);  2Th.  Co.  Lit.  122,  n(0.  3); 
Koosevelt's  Lessee  v.  Stackhouse,  1  Cow.  (N.  Y.) 
122;  Crawford  v.  Millspaugh,  13  Johns.  (N.  Y.) 
87;  Sigourney  V.  Sibley,  21  Pick.  (Mass.)  101; 
Steptoe  V.  Harvey,  7  Leigh,  501 ;  Preston  v.  Hull, 
23  Grat.  600,  616.) 
4"".  Plea  of  a  Will  or  Conveyance. 

To  a  bill  brought  upon  equitable  grounds  by  an 
heir  at  law  against  a  devisee  out  of  possession,  the 
devisee  may  plead  the  will,  and  that  it  was  duly 
executed.  And  so  upon  a  bill  filed  by  an  heir 
against  a  person  claiming  under  a  conveyance  from 
the  ancestor,  the  defendant  may  plead  the  convey- 
ance in  bar  of  the  suit.  (Mitf.  Eq.  PI.  210.) 
5"".  Plea  of  any  Statute  which  may  be  a  Bar  to  the 
Plaintiff's  Demand,  such  as  the  Statute  of  Limi- 
tations, &c. 

Thus,  to  a  bill  for  the  specific  enforcement  of 
an  agreement  to  convey  lands,  the  defendant  may 
plead  the  statute  oi parol  agreements,  (Y.  C.  1873, 
c.  140,§  1,  (cl.  6),)  requiring  any  contract  for  the 
sale  of  real  estate,  or  (for)  the  lease  thereof  for 
more  than  a  year  to  be  in  writing,  and  signed  by 
the  party  to  be  charged  thereby,  or  his  agent,  with 
an  averment  that  there  was  no  such  agreement  in 
writing  signed  by  him.  And  if  any  matter  is 
charged  by  the  bill  which  may  avoid  the  bar 
created  by  the  statute,  that  matter  must  be  denied 
in  the  plea ;  and  also,  particularly  and  precisely, 
by  way  of  answer  to  support  the  plea.  (Mitf.  Eq. 
PI.  211-'12.) 

The  statute  of  limitations  is  also  a  good  plea. 
But  if  the  bill  charges  fraud,  and  that  it  was  not 
discovered  until  within  five  years  before  filing  the 
bill,  the  plea  must  deny  the  fi-aud,  or  aver  that 
the  fraud,  if  any,  was  discovered  within  the  five 
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years.     (Mitf.  Eq.  PI.  212;  Bree  v.  Holbech,  2 
'Dougl.  656 ;  Blair  v. Bromley,  5  Hare,  (26  Eng.  Ch. 
.  E.)  558  ;  Shields  v.  Anderson,  3  Leigh,  Y29, 732  & 
seq ;  Foster  v.  Rison,  17  Grat.  346.)     Although  it 
seems  to  be  doubtful  whether  in  a  court  of  law  an  un- 
discovered fraud  is  an  answer  to  the  statue,  (because 
it  is  not  one  of  the  exceptions  and  savings  therein 
mentioned.)     (Bree  v.  Holbech,  2  Dougl,  656 
Blair  v.  Bromley,  5  Hare,  (26  Eng.  Ch.  E.)  559 
Clark  V.  Hougham,  2  B.  &  Cr.  (9  E.  C.  E.)  149 
Imperial  Gas  Co.  v.  Jjondon  Gas  Co.,  10  Excheq 
44-'5,  and  note ;  Eice  v.  "White,  4  Leigh,  474 
Troup  V.  Johns,  (N.  Y.)  43 ;  Allen  v.  Mille,  17 
Wend.  (N.  Y.)  202.) 

It  should  be  observed,  before  passing  away  from 
the  subject,  that  the  statute  of  limitations  must  ap- 
pear from  the  pleadings  to  have  been  relied  on ;  but 
it  is  not  indispensable  that  it  should  be  pleaded. 
It  may  be  as  well  insisted  upon  hy  an&wer.  (Stor. 
(Eq.  §  503,  751 ;  Colvert  v.  Millstead,  5  Leigh,  98 ; 
Tazewell  v.  "Whittle,  13  Grat.  329.) 
10*^-  The  Deficiency  of  the  Bill  to  answ&r  the  Purposes 
of  Complete  Justice. 

Supposing  the  plaintiif  to  have  a  complete  title  to 
the  relief  he  prays,  and  that  the  defendant  can  set 
up  no  defence  in  bar  of  that  title,  yet  if  the  defen- 
dant has  an  equal  claim  to  the  protection  of  a  court 
of  equity  as  the  plaintifi",  the  court  will  not  interpose 
on  either  side,  and  the  matter  may  be  taken  advan- 
tage of  either  by  plea  or  answer.  (Mitf.  Eq.  PI. 
215.) 

This  happens  when  the  defendant  claims  as  &  pur- 
chaser of  the  legal  title  for  value,  and  without  notice 
of  the  plaintiff's  equity,  which  the  bill  seeks  to  as- 
sert. The  plea  must  aver  that  the  defendant  is  a 
complete  purchaser  by  actual  conveyance,  and  not  by 
mere  agreement  to  convey,  and  that  he  has  fully 
paid  the  purchase-money,  and  not  merely  bound  him- 
self to  pay  it,  or  paid  it  in  part.  It  must  also  deny 
notice  of  the  plaintiff's  title  before  he  became  thus  a 
complete  purchaser.  (Mitf.  Eq.  PI.  215  &  seq ;  2 
Insts.  Com.  &  Stat.  Law,  203,  877  &  seq ;  Beverley 
V.  Brooks,  2  Leigh,  446  ;  Doswell  v.  Buchanan,  3 
Leigh,  381 ;  Mutual  Assurance  Society  v.  Stone,  3 
Leigh,  235 ;  Carter  v.  Allan,  21  Grat.  241 ;  Tour- 
ville  V.  Naish,  3  P.  "Wms.  307.) 

A  purchaser  with  notice  from  a  purchaser  without 
notice,  may  shelter  himself  under  the  privilege  of 


PT.  II,  DIV.  VI,  CH.  II,  SEC.  iii.]    EBMBDIE8  IN  EQUITY. PLEAS.  1163 

the  first  purchaser ;  but  notice  to  an  agent  or  attor- 
ney is  notice  to  the  principal.  (Mitf .  Eq.  PL  218 
&  seq ;  2  Insts.  Cora.  &  Stat.  Law,  888  &  seq ;  Lacy 
V.  Wilson,  4  Munf .  313  ;  Spengler  v.  Snapp,  5  Leigh, 
478.) 
11'^.  The  unnecessary  Multiplication  of  Suits. 

The  ground  of  this  plea  is  usually  the  want  of  pro- 
per parties,  which,  when  it  is  apparent  on  the  face  of 
the  bill,  may  be  objected' to  by  demurrer;  and  when 
not  so  apparent,  by  plea  or  answer.     Such  a  plea 
goes  both  to  discovery  and  relief,  where  relief  is 
prayed,  though  the  want  of  parties  is  no  objection  to 
a  bill  for  discovery  merely.     If  upon  discussion  of  a 
plea  of  this  kind,  the  court  shall  deem  it  well  founded, 
it  may,  and  generally  will,  give  the  plaintiff  leave  to 
amend  his  bill,  and  make  the  proper  parties.     (Mitf. 
Eq.  PL  220  &  seq.) 
2'.  The  Objections  which  can  be  taken  Advantage  of 
by  Plea,  in  the  case  of  Original  Hills  not  asking  Relief. 
These   objections   are   neai-ly  the    same   as   those 
which  have  been  already  mentioned,  (Ante,  p.  1153,) 
as  causes  of  demurrer  to  discovery.     They  may  be, 
(1),  That    the    plaintiff's  case    is    not  one   where   a 
court  of  equity  has  jurisdiction  to  compel  a  discovery 
in  his  favor ;  (2),  That  the  plaintiff  has  no  interest 
in  the  subject,  or  no  interest  which  entitles  him  to 
call  on  the  defendant  for  a  discovery ;  (3),  That  the 
defendant  has  no  interest  in  the   subject   to   entitle 
the  plaintiff  to  institute  a  suit  against  him,  even  for 
the   purpose   of   discovery  only ;  and  (4),  That   the 
situation  of  the  defendant  renders  it  improper  for  a 
court  of  equity  to  compel  a  discovery.     (Mitf.  Eq. 
PL  222 ; 
W.  C. 
I''.  That  the  Plaintiff's  Case  is  not  one  where  a  Court 
of  Equity  has  jurisdiction  to  compel  a  Discovery  in 
his  favor. 

Supposing  the  bill  to  make  a  cause  such  as  would 
warrant  the  court  to  compel  the  discovery  prayed  for, 
so  that  it  is  not  liable  to  demurrer,  the  defendant 
may  hy  plea  state  the  matter  as  it  truly  exists,  and 
thus  show  that  the  jurisdiction  cannot  be  sustained. 
(Mitf.  Eq.  PL  222.) 
2''.  That  the  Plaintiff  has  no  Interest  in  the  Subject,  or 
no  Interest  which  entitles  him  to  call  on  the  Defen- 
dant for  a  Discovery. 

Thus,  if  the  plaintiff  states  himself  to  be  heir,  or 
personal  representative  of  a  deceased  person,  and  in 
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that  character  seeks  a  discovery  from  one  in  posses- 
sion of  property  which  belonged  to  the  decedent,  of 
his  title  thereto,  and  of  the  particulars  of  which  it 
consists,  the  defendant  may  by  plea  deny  that  the 
plaintiff  is  heir  or  personal  representative,  or  may 
allege  that  the  supposed  decedent  is  still  living. 
Thus  he  protects  himself  from  making  a  discovery 
which  may  involve  him  in  difficulty  and  expense, 
and  perhaps  be  prejudicial  to  him  in  other  cases. 
(Mitf.  Eq.  PL  22.2-'3.) 
3*^-  That  the  Defendant  has  no  Interest  in  the  Svhject 
to  entitle  the  Plaintiff  to  institute  a  Suit  against  him, 
even  for  Discovery  only. 

The  defendant  in  this  case  can  rarely  protect  him- 
self by  a  demurrer,  because  it  will  seldom  happen 
that  his  want  of  interest  will  appear  on  the  face  of 
the  bill,  although  it  may  sometimes  be  apparent  on 
the  face  of  the  documents  filed  with  it.     In  general, 
however,  resort  must  be  had  either  to  a  plea  or  to  a 
disclaimer.     (Mitf.  Eq.  PL  ?23 ;  Stor.  Eq.  PL  §  819 ;, 
Plummer    v.  May,  1   Ves.   Sen.   426;    Fenton  v. 
Hughes,  7  Yes.  288  &  seq.) 
4t^.  That  the  Sitvation  of  the  Defendant  renders  it  im- 
]pToper  for  a  Court  of  Equity  to  conipel  a  Discovery. 
The  several  cases  whei-e  pleas  of  this  kind  are  ap- 
plicable may  be  thus  enumerated,  (1);  Because  the 
discovery  may  tubject  the  defendant  to  pains  and 
penalties ;  (2),  Because  it  will  subject  him  to  a  for- 
feiture; (3),  Because  it  would  involve  the  betrayal 
of  professional  confidence,  as  an  attorney  atlaM',  &c.; 
and  (4),  Because  the  defendant  is  a  purchaser  for 
valuable  consideration  without  notice  of  the  plain- 
tiff's title.     (Mitf.  Eq.  PL  223-'4;) 
W.  C. 
V-.  Plea  that  the  Discovery  prayed  may  subject  the 
Defendant  to  Pains  and  Penalties. 

If  the  bill  requires  an  answer  which  may  subject 
the  defendant  to  any  pains  or  penalties,  or  tend  to 
accuse  him  of  any  cirrae,  and  this  is  not  so  apparent 
upon  the  face  of  the  bill  that  the  defendant  can 
demur,  he  may  hy  plea  set  forth  by  what  means  he 
may  be  liable  to  punishment,  and  insist  that  he  is 
not  bound  to  answer  the  bill,  or  so  much  thereof 
as  the  plea  will  cover.     (Mitf.  Eq.  PL  224.) 

Thus  to  a  bill  brought  for  a  discovery  of  a  mar- 
riage, when  the  fact,  if  true,  would  subject  the 
defendant  to  punishment  for  incest  or  for  bigamy, 
the  defendant   may   by    a  plea  show  that   it    i& 
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SO,  and  thus  avoid  making  the  discovery.  (Mitf. 
Eq.  PI.  224  &  seq.;  Brownsword  v.  Edwards,  2 
Ves.~Sen.  245  ;  Chetwynd  v.  Lindon,  Id.  451 ;  N. 
W.  Bank  v.  ISTelson,  1  G'rat.  126  &  seq. 

An  interesting  illuStra,tion  of  the  use  of  a  plea 
of  this  nature  in  order  to  avoid  answering  the  bill 
is  afforded  by  the  ease  of  United  States  of  Amer- 
ica V.  McEae,  4  Eq.  Cas.  (Law  Rep.)  335  &  seq. 
(1867.)  The  United  States  filed  a  bill  in  the  court 
of  chancery  of  England,  averring  that  certain  per- 
sons had,  in  1861,  §et  on  foot  arebellion  against 
its  authority,  and  had  organized  a  pretended  gov- 
ernment, under  the  name  of  the  "  Government  of 
the  Confederate  States  of  America ;"  that  such 
Confederate  States  Government  had  possessed  itself 
of  divers  moneys,  goods,  and  treasures  belonging 
to  the  plaintiff,  and  to  subjects  of  the  plaintiff, 
which  had  become  part  of  such  pretended  govern- 
ment's public  property  ;  that  said  pretended  govern- 
ment had  sent  large  sums  of  money,  and  divers 
quantities  of  goods  to  agents  in  England,  in  order 
to  purchase  munitions  of  war,  and  other  commodi- 
ties for  the  use  of  the  said  government ;  that 
amongst  these  agents  was  one  Colin  J.  McEae,  who 
was  made  defendant  to  the  bill,  and  who  was  al- 
leged to  have  had  in  his  hands  at  the  period  of  the 
dissolution  of  the  said  pretended  government,  large 
sums  of  money,  and  large  quantities  of  goods  which 
had  been  sent  to  him  as  agent  of  the  said  govern- 
ment, or  had  arisen  from  the  proceeds  of  the  sales 
of  goods  so  sent ;  that  the  rebellion  was  entirely 
suppressed,  and  the  said  pretended  government  had 
ceased  to  exist ;  and  that  all  moneys  and  property 
belonging  thereto  had  vested  absolutely,  by  right 
of  conquest,  in  the  plaintiff.  The  prayer  of  the 
bill  was,  that  the  defendant  McEae  should  account 
for  the  moneys  and  goods  which  had  come  to  his 
hands  as  agent  of  the  Confederate  States  govern- 
.  ment,  and  pay  and  deliver  the  same  to  the  plaintiff; 

that  a  receiver  should  be  appointed  to  take  care  of 
the  same ;  ^and  for  an  injunction  to  prohibit  the  de- 
fendant from  parting  with  the  moneys  and  goods  in 
his  hands. 

To  this  bill  the  defendant,  McEae,  Jiled  a  plea 
setting  forth  an  act  of  the  Congress  of  the  United 
States  denouncing  the  forfeiture  of  all  property  of 
persons  concerned  in  the  rebellion,  or  holding  any 
oifice  or  agency  under  the  government  of  the  so 
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called  Confederate  States  of  America  ;  that  defen- 
dant was  the  proprietor  of  certain  lands  and  estate 
in  Selma,  in  the  connty  of  Dallas,  in  the  State  of 
Alabama,  in  the  United  States  of  America,  and  that 
by  virtue  of  the  said  act  of  Congress,  proceedings 
in  rem  had  been  instituted,  and  were  then  in  the 
course  of  prosecution  against  him  in  the  district 
30urt  of  the  United  States,  at  Montgomery,  in 
Alabama,  for  participation  in  the  rebellion,  in  order 
to  subject  his  property  in  the  United  States  to  for- 
feiture ;  that  the  alleged  acts  of  defendant  set  forth 
in  the  bill,  as  agent  of  the  so  called  Confederate 
States  government,  were  also  alleged  as  the  grounds 
of  the  proceeding  in  the  said  district  court  of  the 
United  States :  that  no  pardon  nor  amnesty  had 
been  extended  to  defendant  under  the  said  act  of 
Congress;  that  he  could  not  answer  the  bill  without 
exposing  himself  to  forfeit  his  property  in  the 
United  States ;  and  that  it  was  inequitable  that  the 
plaintiff  should  obtain  the  relief  sought,  without 
waiving  and  releasing  all  forfeitures  and  penalties 
under  the  act — ^all  which  matters  defendant  pleads 
in  bar  of  the  discovery  and  relief  sought  by  the 
bill. 

The  plea  being  set  down  for  argument,  Yice- 
Chancellor  Sir  W.  Page  "Wood  held  it  to  be  a  bar 
to  both  discovery  and  relief ;  to  discovery,  because 
as  to  most  of  the  averments  and  interrogatories,  it 
would  or  might  subject  the  defendant  to  the  confis- 
cation of  his  property  in  the  United  States;  and 
to  relief,  because  in  a  bill  of  such  a  character,  the 
forfeiture  must  always  be  waived  before  the  bill 
can  be  filed,  inasmuch  as  he  who  asks  equity  must 
do  equity.  (Mitf.  Eq.  PL  226;  1  Dan.  Ch.  Pr. 
354:&seq;  Harrison  v.  Southcote,  1  Atk.  528;  S.  C.2 
Ves.  Sen.  389  ;  but  see  King  of  the  two  Sicilies  v. 
Wilcox,  1  Sim.  N.  S.  (40  Eng.  Ch  JR.),  330  &  seq.) 

2\  Plea  that  the  Discovery  prayed  for  may  subject 
the  Defendant  to  a  Forfeiture. 

No  person  is  bound  to  answer  so  as  to  subject 
himself  to  any  forfeiture,  or  to  anything  in  the 
nature  of  a  forfeiture.  If  this  is  apparent  on  the 
bill,  the  defence  may  be  made  by  demurrer,  other- 
wise it  may  be  made  by  way  of  plea.  (Mitf.  Eq. 
PI.  226;  Stor.  Eq.  PI.  §  824,  521  &  seq.) 

3\  Plea  that  the  Discovery  prayed  for  would  involve 
the  Betrayal  of  Professional  Confidence,  as  in  case 
of  an  Attorney  at  Law,  &c. 
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As  legal  advisers  are  not  permitted  to  disclose, 
as  witnesses,  what  they  have  learned  from  their 
clients  under  the  seal  of  professional  confidence. 
{Ante,  p.  707-'8),  so  neither,  by  parity  of  reason, 
can  such  matters  be  extorted  from  them  by  a  bill 
for  a  discovery ;  but  tlie  defendant  may  plead  that 
his  knowledge  was  so  obtained.  (Mitf.  Eq.  PI. 
227-'8;  Stor.  Eq.  PI.  §  824,  825,  n(3),  599  &  seq.) 
And  so,  upon  a  principle  of  public  policy  some- 
what different,  but  equally  well  founded,  an  arbi^ 
trator  may,  either  by  demurrer  or  plea,  according 
as  the  objection  is  or  is  not  apparent  on  the  bill, 
make  defence  against  a  bill  seeking  a  discovery  of 
the  grounds  and  foundation  of  his  award.  (Mitf. 
Eq.  PI.  217-'8 ;  Stor.  Eq.  PI.  §  824,  825,  n  3  ; 
Anon.  3  Atk.  644.) 
4^.  Plea  that  the  Discovery  prayed  will  operate  against 
the  Rights  of  the  Defendant,  who  is  a  Purchaser 
for  Value,  and  without  Notice. 

See  Mitf.  Eq.  PI.  228  ;  Stor.  Eq.  PI.  §  824,  603, 
&  seq;  Ante,  p.  1162. 
2''.  Objections  which  can  be  taken  Advantage  of  by  Plea, 
in  the  case  of  Bills  not  Original. 

Bills  not  original,  it  will  be  remembered,  embrace  (1), 
Supplemental  bills ;  (2),  Bills  of  Revivor ;  and  (3),  Bills 
of  Revivor  and  Supplement.  And  it  must  suffice  here 
to  say,  in  respect  to  each  of  them,  that  if  the  plaintiff 
is  not  entitled  to  file  such  bill,  and  the  objection  does 
not  appear  upon  the  face  of  it,  so  as  to  enable  the  de- 
fendant to  demur,  he  must  state  his  objection  iy  way 
of  plea.  (Coop.  Eq.  PL  302  &  seq ;  Stor.  Eq.  PI.  | 
826  &  seq ;  Ante,  p.  1153.) 
8^.  The  Objections  which  can  be  taken  Advantage  of  by 
Plea,  in  the  case  of  Bills  in  the  Nature  of  Original 
Bills. 

The  most  important  instances  of  bills  in  the  nature  of 
original  bills  are,  as  we  have  seen,  {Ante,  p.  1134,)  the 
following :  (1),  Cross  bills ;  (2),  Bills  of  review,  and 
bills  in  the  nature  of  bills  of  review ;  (3),  Bills  to  im- 
peach a  decree  on  the  ground  of  fraud  or  surprise ; 
and  (4),  Bills  in  the  nature  of  bills  of  revivor  and  sup- 
plement ; 
W.  C. 
1'.  Pleas  in  the  case  of  Cross  Bills. 

Ab  a  cross  bill  differs  in  nothing  from  the  first 
species  of  bills,  with  respect  to  which  pleas  in  general 
have  been  considered,  except  that  it  is  always  oc- 
casioned by  a  former  bill,  it  is  not  liable  to  any  plea 
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which  will  not  hold  to  the  first  species  of  bill.  And 
a  cross  bill  is  not  liable  to  some  pleas  which  will  hold 
to  the  first  species  of  bills ;  as  pleas  to  the  jurisdiction 
of,  the  court,  and  pleas  to  the  person  of  the  plaintiflf, 
the  sufficiency  of  which  seem  both  affirmed  by  the 
original  bill ;  untfess  the  cross  bill  is  exhibited  by  some 
person  alone,  who  alone  is  incapable  of  instituting  a 
suit,  as  an  infant,  a.  feme  covert,  an  idiot,  or  a  lunatic. 
(Mitf.  Eq.  PI.  230  ;  Stor.  Eq.  PI.  §  628.) 
2*.  Pleas  in  the  ease  of  £ills  of  Review,  and  of  Bills  in 
the  Nature  of  Bills  of  Jieview. 

It  is  said  to  be  a  usual  defence  to  a  bill  of  review 
for  error  apparent  on  a  decree,  to  plead  the.  decree, 
(Mitf.  Eq.  PL  231 ;  Gould  v.  Tancred,  2  Atk.  534  ; 
Gregory  v.  Molesworth,  3  Atk.  627,;  Dancer  v.  Evett, 
1  Yern.  392) ;  although  it  would  seem  to  be  in  gen- 
eral more  properly  ground  for  a  demurrer,  inasmuch 
as,  for  the  most  part,  the  objection,  if  it  be  a  real  one, 
appears  on  the  face  of  the  bill,  &c.  But  wliere  any 
matter  beyond  the  decree,  such  as  length  of  time,  (in 
Virginia,  three  years,  V.  C.  1873,  c.  175,  §  5,)  a  pur- 
chase for  a  valuable  consideration,  or  any  other  extrin- 
sic matter,  is  to  be  offered,  it  must  be  pleaded.  (Mitf. 
Eq.  Fl.  231.) 
3'.  Pleas  in  the  case  of  Bills  to  impeach  a  Decree  on  the 
ground  of  Fraud  or  Surprise. 

In  this  case,  a  plea  of  the  decree,  accompanied  by 
a  denial  of  the  fraud  or  surprise  charged,  seems  to  be 
a  proper  mode  of  defence,     (Mitf.  Eq.  PI.  232.)   ' 
4*.. Pleas  in  the  Case  of  Bills  in  the  Nature  of  Bills  of 
Revivor  and  Supplement. 

Bills  in  the  nature  of  bills  of  revivor,  or  of  supple- 
mental bills,  are  liable  to  the  same  pleas  as  the  bills  of 
whose  nature  they  partake.     (Mitf.Eq.  PL  232.) 
2s.  The  Nature  of  Pleas  in  General. 

■  In  pleading  there  must  be  in  general  the  same  strict- 
ness in  equity  as  at  law,  at  least  in matter  of  substance. 
A  plea  in  har  must  follow,  the  bill,  and  noti  evade  it,  or 
mistake  the  subject  of  it;  and  if  it  does  ;not  go  to  the 
whole  bill,  must  define  to  what  part  it  is  deeigned  to  ap- 
ply, and  be:  a  complete  answer  to  that.  Hence,  a  plea  to 
such  parts  of  the  bill  as  yet  are  not  .answered  by  it,  is 
too  general,  and  must  be  overruled.  And  so  also,  a 
plea  is  insufficient  which  extends  to  the  whole  bill,  except 
such  matters  as  are  mentioned,  not  in. the  plea  itself, 
(although  that'would  be. an  irregular  -mode-of  expressing 
the  exception,)  but  in  an  answer  filed  w.ith  it.  (Mitf. 
Eq.  PL  233-'3 ;  Stor.   Eq.  •  PI/  §  -  658 ;  .2 ;  Rob.  Pr.  (1st 
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ed.)  303 ;  Anon,  (two  cases),  3  Atk.  70 ;  Salkeld  v.  Science, 

2  Ves.  Sen.  108 ;  Drew  v.  Drew,  2  Ves.  &  B.  161-'2 ; 
Allen  V.  Randolph,  4  Johns.  Ch.  E  (N.  Y.)  693 ;  Bol- 
ton V.  Gardner,  3  Pai.  (l!^.  Y.)  278;  Heart  v.  Corning, 

3  Id.  566.) 

The  mere  conclusion  of  the  plea  is  less  material,  for 
although,  if  it  relates  to  hut  a  part  of  the  allegations  of 
the  bill,  it  is  irregular  to  conclude  to  the  whole  relief 
sought ;  yet  if  it  does,  the  plea  is  not,  therefore,  to  be 
disallowed,  but  will  be  ordered  to  stand  for  as  much  of 
the  bill  as  it  covers,  and  the  defendant  may  be  required 
to  answer  for  the  residue.  (2  Rob.  Pr.  (1st  ed.)  303 ; 
French  v.  Shotwell,  5  Johns.  Oh.  R.  (N".  Y.)  562;  S.  C. 
on  appeal,  20  Johns.  668.) 

A  plea  ought  not  to  contain  Tnore  defences  than  one. 
It  may  indeed,  be  allowed  in  part,  and  overruled  in  part, 
and  it  may  contain  a  variety  of  circumstances,  if  they 
all  tend  to  one  point;  butif  it  were  permitted  to  contain 
several  distinct  defences  to  the  same  part  or  parts  of  the 
bill,  it  would  defeat  the  very  purpose  and  end  of  a  plea, 
which  is  to  reduce  the  cause,  or  the  part  of  it  to  which 
the  plea  relates,  to  a  single  point,  in  order  to  save  ex- 
pense to  the  parties,  and  to  avoid  a  discovery  which  the 
defendant  ought  not  to  be  compelled  to  make.  (Mitf. 
Eq.  PI.  233,  &c.;  Stor.  Eq.  PL  §  652,  653  &  seq;  2 
Rob.  Pr.  (1st  ed.)  303;  Milligan  v.  Milledge,  3  Or.  220; 
Goodrich  v.  Pendleton,  3  Johns.  Ch.  R.  (JST.  Y.)  384.) 
Nor  does  the  fact  that  several  distinct  matters  may  be 
pleaded  at  once  at  law,  show  that  a  like  mode  of  plead- 
ing is  proper  in  equity,  first,  because  the  statute  which 
allows  several  pleas  is  applicable  in  terms  only  to  courts 
of  law,  "  the  defendant  in  any  action  may  plead  as  many 
several  matters  of  law  or  fact  as  he  shall  think  neces- 
sary," (V.  C.  1873,  c.  167,  §  24,)  and  second,  because  the 
same  occasion  for  the  indulgence  does  not  exist  in  a 
court  of  equity,  where  the  defence  is  not  confined  to  the 
plea,  as  it  is  at  law,  but  may  be  made  by  answer  also. 
(Mitf.  Eq.  PI.  234^'5 ;  Stor.  Eq.  PI.  657;  Whitbread  v. 
Brockhurst,  1  Bro.  C.  C.  404,  416,  &c.,  &  n  (9).  But 
yet,  as  it  may  happen  that,  in  rare  instances,  great  in- 
convenience would  result  if  several  pleas  were  not  al- 
lowed, a  discretion  resides  in  the  court  to  admit  them  in 
such  cases.     (Stor.  Eq.  PI.  §  657;  Gibson  v.  Whitehead, 

4  Madd.  R.  (Am.  ed)  129 ;  Kay  v.  Marshall,  1  Keen, 
(15  Eng.  Ch.  R.  196.)  In  Virginia,  indeed,  a  disposition  has 
been  exhibited  to  regard  the  statute  above  cited,  allow- 
ing as  many  several  matters  of  law  or  fact  to  be  pleaded 
as  the  defendant  may  think  necessary,  as  extending  by 

Vol.-IV.— 74 


1170  VrNDICAliNG,  ETC. ,  EIGHTS  VIOLATED.  {BOOK  IV. 

analogy  to  the  courts  of  equity,  and  as  permitting,  there- 
fore, at  one  and  the  same  time,  in  any  case,  an  answer, 
demurrer  and  plea  to  the  same  niatter  in  the  bUl,  with- 
out the  exercise  of  any  discretion  on  the  part  of  the 
court.  (Bassett  v.  Cunningham,  7  Leigih,  407,  409, 410.) 
And  such  seems  to  have  been  the  more  recent  view  of 
the  legislature.  (V.  C.  1873,  c.  179,  §  1 ;  Jones  v.  Clark, 
25  Grat.  675.) 

The  plea  must  aver  facts  extrinsic  to  the  bill,  for  if 
they  appear  on  its  face  the  defendant  should  demur.  It 
ought,  moreover,  to  be  dii-ect  and  positive  in  its  aver- 
ments, and  not  expressive  merely  of  the  defendant's  he- 
lief,  or  by  way  of  argument  or  inference ;  nor  is  there 
any  hardship  in  this,  even  where  the  plea  is  required  to 
be  sworn  to,  for  the  affidavit  may,  and  generally  does 
import  that  so  much  of  the  plea  as  felates  to  the  defen- 
dant's own  acts  is  true,  and  so  much  as  relates  to  acts  of 
others  he  believes  to  be  true,  and  may  always  be  so 
guarded  as  to  save  the  tenderest  conscience.  (Mitf.  Eq. 
PI.  235-'6 ,  Stor.  Eq.  PI.  §  662  &  seq.) 

It  was  formerly  a  vexed  question,  whether  a  purely 
negative  plea  to  a  bill  was  a  Intimate  mode  of  defence 
in  courts  of  equity,  as  it  unquestionably  is  at  law.  As 
for  example,  \diether  to  a  b£l  claiming  as  heir  at  law> 
the  defendant  could  plead  that  he  was  not  Jieir  at  law. 
But  that  doubt  has  bteen  dissipated ;  and  it  is  now  firmly 
established  that  such  a  plea  is  good.  If  it  were  not 
good  it  would  follow  that  any  person  falsely  alleging  a 
title  in  himself  might  compel  any  other  person  to  make 
any  discovery  which  that  title,  if  true,  would  enable  him 
to  require,  however  injurious  to  the  defendant.  And  thus 
the  title  to  every  estate,  the"  transactions"  of  every  com- 
mercial house,  and  even  the  private  incidents  of  domes- 
tic life  might  be  exposed ;  and  that  in  the  name  of  a 
pauper,  at  the  instigation  of  others,  and  for  the  worst 
purposes.  (Stor.  Eq.  PI.  668,  669 ;  Hall  v  Noyes,  3 
Bro.  C.  C.  489  ;  Jones  v.  Davis,  16  Ves.  264-'5.) 

A  plea  must  sometimes  be  supported,  as  it  is  called,  by 
an  answer.  This  may  happen  whenever  the  plaintiff,  in 
his  bill,  anticipates  the  defence,  and  seeks  to  repel  it  by  the 
averment  of  circumstances  adapted  to  that  end  ;  such  as 
fraud,  in  order  to  do  away  with  a  release  on  which  it  is 
expected  the  defendant  wiU  rely,  notice  to  rebut  an  alle- 
gation of  a  purcJiUse  for  value,  a  new  proTnise  to  repel 
the  statute  of  limitations,  &c.;  and  demands  from  the 
defendant  a  discovery  touching  the  alleged  fraud,  notice, 
or  new  promise,  &c.  In  such  cases  the  plaintiff  is  en- 
titled to  the  discovery  he  seeks,  as  well  as  to  a  response 
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to  the  averments  of  his  bill,  and  it  is  manifest  that  a 
plea  by  itself,  whilst  it  might  aiford  the  response  to  the 
averments,  would  not  satisfy  the  other  i-equirement  of  a 
discovery.  Hence,  whilst  the  defendant  in  the  cases 
supposed  might  be  admitted  to  file  a  plea  alleging  the 
release  (which  plea  must  expresslj'  negative  the  fraud 
imputed  by  the  plaintiff),  or  alleging  the  purchase  for 
value  (denying  the  notice),  or  propounding  as  a  defence 
the  statute  of  limitations,  yet  it  would  be  requisite  that 
he  should  in  each  case  support  his  plea  by  an  answer 
disclosing  the  truth  according  to  the  interrogatories  ad- 
dressed to  him  in  the  plaintiff's  bill.  (Mitf.  Eq.  PI.  236, 
197,  205,  208,  209,  212,  216;  Stor.  Eq.  PL  ?  673;  2 
Eob.  Pr.  (1st  ed.)  303  ;  Bayley  v.  Adams,  6  Ves.  594 
&  seq.  599,  note;  Foley  v.  Hill,  3  My.  &  Or.  (14  Eng. 
Ch.  E,.)  480  &c.;  Goodrich  v.  Pendleton,  3  Johns.  Ch. 
E,.  (N.  Y.)  384 ;  Kane  v.  Bloodgood,  7  Johns.  Ch.  R. 
134;  S.  0.  on  Appeal,  8  Cow.  360.) 
3^.  The  Form  and  Structure  of  Pleas. 

A  plea,  like  a  demurrer,  is  introduced  by  a  protesta- 
tion against  the  confession  of  the  truth  of  any  matter 
contained  in  the  bill.  For  the  purpose  of  determining 
the  validity  of  the  plea,  the  bill  is  taken  for  true  so  far 
as  it  is  not  contradicted  thereby  ;  and  the  protestation  is 
supposed  to  have  been  resorted  to  in  order  to  prevent 
a  similar  conclusion  for  other  purposes  and  in  other 
causes.  (Mitf.  Eq.  PI.  238  ;  Stor.  Eq.  PI.  §  694;  Ante, 
p.  616,  913-'14.) 

The  extent  to  which  the  plea  is  designed  to  go,  whether 
to  all,  or  only  to  a  part  of  the  bill,  and  to  which  part,  is 
next  to  be  stated,  and  should  be  clearly  and  distinctly 
shown.  This  is  followed  by  the  matter  relied  upon  as 
an  objection  to  the  jurisdiction  of  the  court,  to  the  per- 
son of  the  plaintiff  or  defendant,  or  in  bar  of  the  suit, 
accompanied  by  such  averments  as  are  necessary  to  sup- 
port it.  And  the  plea  commonly  concludes  with  a  re- 
petition that  the  matters  so  offered  are  relied  upon  as 
an  objection  or  bar  to  the  suit,  or  to  so  much  of  it  as 
the  plea  extends  to;  and  prays  the  judgment  of  the  court 
whether  the  defendant  ought  to  be  compelled  further  to 
answer  the  bill,  or  such  part  as  is  thus  pleaded  to.  (Mitf. 
Eq.  PI.  238-'9._) 

If  the  plea  is  accompanied  by  an  answer  merely  to 
support  it,  the  answer  is  stated  to  be  made  for  that  pur- 
pose, not  waiving  the  plea.  If  the  plea  is  to  part  of 
a  bill  only,  and  there  is  an  answer  to  the  rest,  it  is  ex- 
pressed to  be  an  answer  to  so  much  of  the  bill  as  is  not 
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before  pleaded  to,  and  is  preceded  by  the  same  disclaimer 
of  waiving  the  plea.     (Mitf.  Eq.  PI.  239.) 

Pleas  should  be  signed  by  counsel,  in  order  to  guard 
against  irrelevancy,  scandal  or  other  impropriety,  and 
iu  England  they  are  sworn  to  if  they  contain  matter  in 
pais  only ;  but  if  they  consist  of  matter  of  record,  they 
need  not  be  on  oath.  It  seems  that  in  the  United  States 
courts  a  plea  must  not  only  be  sworn  to,  but  counsel 
must  certify  that  in  his  opinion  it  is  true  in  point  of 
fact.  In  Virginia,  it  is  beUeved  not  to  be  usual  to  swear 
to  any  other  pleas  than  those  of  a  dilatory  character. 
(Mitf.  Eq.  PI.  239;  1  Abb.  U.  S.  Pr.  138;  Sands' 
Suit  in  Eq.  384,  401.) 

The  structure  of  a  plea  may  be  illustrated  by  the  fol- 
lowing general  formulcB  of  commencement  and  conclu- 
sion (which  are  alike  adapted  to  any  manner  of  pleas, 
whether  dilatory  or  peremptory),  as  applied  to  the  parties 
in  the  ease  propounded,  Ante,  p.  lllO-'ll.) 

GeNEEAL  Fortvtttt.a  op  a  PliEA  IN  Chanoebt. 

Captum.  The  separate  plea  of  Jane  Hart,  in  her  own  right,  and  as  admin- 

istratrix with  the  will  annexed  of  Thomas  Hart,  deceased,  to  a  bill 
of  complaint  exhibited  against  her  and  others  in  the  circuit  court  for 
the  county  of  A,  by  James  Hart. 

CommeTUX-  The  said  defendant,  by  protestation,  not  confessing  or  acknow- 

ment.  ledging  all  or  any  of  the  matters  and  things  in  the  said  biU  of  com- 

plaint contained  to  be  true  in  manner  and  form  as  the  same  are 
therein  set  forth,  for  plea  nevertheless  to  the  said  bill,  doth  plead 

SubiianUal        and  aver  that — 
pairt.  [Here  set  forth  the  gubitcmce  of  t?te  Plea.] 

Coneluium.  Wherefore  the  said  defendant  prays  judgment  of  this  court,  whether 
she  shall  be  compelled  to  make  any  other  or  further  answer  to  the 
said  biU,  and  prays  to  jbe  hence  dismissed  with  her  reasonable  costs 
and  charges  in  this  behalf  most  wrongfully  sustained. 

D.  G.  W.,  p.  d. 

The  substantial  parts  of  pleas  to  be  used  in  connection  with 
this  formula,  may  be  set  forth  as  follows,  but  having,  it  will  be 
observed,  no  aflBnity  with  the  case  stated  ante,  p.  lllO-'ll.: 

PiiEAS  IN  Abatement. 

1.  Coverture  of  Plaintiff. 

Com/memce-  [Commence  as  in  the  general  formula,  and  then  say :] 

ment.  That  the  said  complainant  at  the  time  of  filing  her^said  bill  was. 

Substantial       and  now  is,  under  coverture  of  one  H,  her  husband,  who  is  still 
part.  living,  and  in  every  respect  capable,  if  necessary,  of  instituting  a 

suit  in  equity  in  her  behalf. 

Conclusion.  [Conclude  as  in  the  general  formula.} 

2.  Coverture  of  Defendant. 

Commence-  [Taking  the  commencement  and  conclusion  from  the  formula.] 

ment,  Ac.  That  this  ]defendant,  at  the  time  of  filing  the  aforesaid  bUl,  was 
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Subitantial       and  now  is,  under  coverture  of  one  H,  her  hubband,  who  is  still  living 
paTt.  and  capable  of  defending  this  suit  in  her  behalf. 

Pleas  in  Bae. 

1.  PUa  oj  Statute  of  Limitations. 

Commeneem't.               [Commence  as  in  the  general /ormiiZo,  and  then  say]  : 
Substantial           That  if  the  complainant  ever  had  any  cause  of  action   or  suit 
pa/rt.                 against  this  defendant,  for  or  concerning  any  of  the  matters  in 
the  said  bill  mentioned,  which  this  defendant  doth  in  no  wise  ad- 
mit, such  cause  of  action  or  suit  did  not  accrue  within 

years  before  the  filing  of  the  saidbUl,  or  before  suing  out  or  serving 
process  against  this  defendant,  to  appear  to  and  answer  the  said 

bill ;  nor  did  this  defendant  at  any  time  within years 

next  before  the  institution  of  this  suit  aforesaid,  promise  or  agree 
to  come  to  any  account  for,  or  to  make  satisfaction,  or  to  pay  any 
sum  or  sums  of  money,  for  or  by  reason  of  the  said  matters  charged 
in  said  bill. 
ConeVtmon.  [Oonclude  as  in  the  general /onrewto.] 

2.  Plea  of  tlie  Statute  of  Pa/rol  Agreements. 
Commsncem't  d:e.         [Commence  and  conclude  as  in  the  genevB,\  formula.'] 
Substantial          That  neither  this  defendant,  nor  any  one  by  him  authorized,  did 
.  part.                 ever  sign  any  contract  or  agreement  in  writing,  for  making  and  ex- 
ecuting any  sale  or  conveyance  to  the  complainant,  of  the  land  and 
premises  in  the  bUl  mentioned  and  described,  or  of  any  interest 
therein,  or  to  any  such  effect,  or  any  memorandum  or  note  in 
writing  of  any  such  agreement. 

See  Mitf.  Eq.  PI.  197 ;  2  Praxis  Aim.  Cur.   Cane.  450 ;  Sands' 
Suit  in  Eq.  384  &  seq ;  Tan  Heyth.  Eq.  Draftsman,  640  <fc  seq. 

4^.  The  manner  in  whieh  J^leas  are  offered  to  the  Court. 
A  bill,  demurrer,  plea,  answer,  or  disclaimer  is  with 
us,  in  Virginia,  to  be  iiled  sometimes  in  the  clerk's  office, 
at  rules,  and  sometimes  in  court,  according  as  the  cause, 
not  being  3"et  matured,  is  still  pending  at  rules,  or  being 
matured,  is  on  the  court  docket.  {Ante,  p.  1118  &  seq.) 
And  it  will  be  remembered,  that  in  order  to  accelerate 
the  maturing  of  causes,  it  is  provided  that  the  rules  shall 
be  held  monthly,  in  the  clerk's  office  of  every  court,  and 
rules  to  declare,  or  to  file  the  bill,  to  plead,  reply,  rejoin, 
or  for  other  proceedings,  shall  be  given  from  month  to 
month.     (V.  C.  1873,  c.  167,  §  1,  2,  4,  5.) 

5e.  The  manner  in  which  the  Validity  of  Pleas  is  Tested. 
If  the  plaintiff  conceives  a  plea  to  be  defective  in  point 
of  form  or  substance,  he  may  take  the  judgment  of  the 
court  upon  its  sufficiency.  If  upon  argument  it  be  over- 
ruled as  insufficient,  no  other  plea  shall  afterwards  be 
received,  according  to  our  practice ;  but  there  shall  be 
a  rule  upon  the  defendant  to  answer  the  bill.  (Mitf. 
Eq.  PI.  389  ;  2  Rob.  Pr.  (1st  ed.)  304-'5  ;  V.  C.  1873, 
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c.  167,  §  33.)  But  if  the  plea  be  not  overruled,  it  may 
be  either  allowed  simply,  or  the  benefit  of  it  may  be 
saved  to  the  hearing,  or  it  may  be  ordered  to  stand  for  an 
answer.     (Mitf.  Eq.  PI.  239-'40.) 

Supposing  the  plea  to  be  upon  argument  simply  al- 
lowed, or  its  sufBciency  not  to  be  contested  by  the  plain- 
tiff, nothing  remains'  but  to  take  issue  upon  its  truth. 
And  this  issue  in  fact  is  by  statute  in  Virginia  allowed 
to  be  tried  hyju7y;  and  if  it  be  found  false,  the  plain- 
tiff shall  have  the  same  advantages  as  if  it  had  been  so 
found  by  a  verdict  at  law..  (Mitf.  Eq.  PI.  240-'4:l ;  Y. 
C.  1873,  c.  167,  §  34.) 

And  in  this  connection  it  may  be  mentioned  that,  in 
equity,  as  at  law,  when  a  bill  or  other  pleading  alleges 
that  any  person  endorsed,  assigned,  or  accepted  any  writ- 
ing, or  where  plaintiffs  or  defendants  sue  or  are  sued  as 
partners,  and  their  names  are  set  forth  in  the  bill,  or 
sue  or  are  sued  as  a  corporation,  no  proof  of  the  hand- 
writing, or  of  the  partnership  or  incorporation  shall  be 
required,  unless  with  the  pleading  which  puts  it  in  issue, 
there  be  filed  an  affidavit  denying  the  hand-writing,  part- 
nership, or  incorporation.  (V.  0. 1873,  c.  167,  §  39,  40.) 

Where  upon  argument  the  benefit  of  a  plea  is  saved 
to  the  hearing,  it  is  considered  that,  so  far  as  appears  to 
the  court,  it  constitutes  a  full  defence ;  but  that  there 
may  be  matter  disclosed  in  evidence  which  would  avoid 
it  supposing  the  matter  pleaded  to  be  strictly  true,  and 
the  court  will  not  preclude  the  question.  (Mitf.  Eq.  PI. 
241.) 

When  a  plea  is  ordered  to  stand  for  an  answer,  it  is 
merely  determined  that  it  contains  matter  which  may  be 
a  defence,  or  part  of  a  defence ;  but  that  it  is  not  a  full 
defence,  or  that  it  has  been  informally  offered  by  way 
of  plea,  or  that  it  has  not  been  properly  supported  by 
answer,  so  that  the  truth  of  it  is  doubtful.  (Mitf.  Eq. 
PI.  241  &  seq.) 

If  the  plea  is  to  the  whole  bill,  and  the  facts  stated 
in  it  are  proved,  the  bill  is  to  be  dismissed  of  course. 
(2  Bob.  Pr.  (1st  ed.)  306  ;  Hughes  v.  Blake,  6  Wheat. 
472 ;  S.  C.  1  Mas.  U.  S.  Cir.  Ct.  515  ;  Holmes  v.  Rem- 
sen,  7  Johns.  Ch.  R.  (N.  Y.)  190 ;  Dows  v.  McMichael, 
2  Pai.  (E.  Y.)  345.)  And  sometimes  the  plea  is  shown 
to  be  true  by  the  bill  itself,  and  the  documents  filed 
with  it,  although  in  general,  in  such  a  case  a  demurrer 
would  seem  to  be  the  more  proper  defence.  Thus,  in 
Lane  v.  EUzey,  6  Band.  661,  to  a  bill  to  foreclose  a 
mortgage,  the  defendant  pleaded  usury,  and  upon  look- 
ing to  the  mortgage,  filed  as  an  exhibit  with  the  bill,  it 
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appeared  that  it  stipulated  for  the  payment  of  the  prin- 
cipal and  interest  of  the  debt,  and  also  rent  for  the 
premises,  and  so  was  held  to  sustain  the  plea  of  usury. 
3*.  Defence  by  Disclaimer. 

A  defendant  may  by  way  of  defence  to  a  bill  disclaim 
all  right  or  title  to  the  matter  in  demand.  It  is  preceded 
and  followed  by  the  same  formal  words,  is  put  in  in  the 
same  way,  and  must  be  sworn  to  in  like  manner  as  an 
answer.  It  can,  however,  scarcely  be  put  in  alone,  with- 
out an  answer ;  never  indeed,  unless  the  fact  be  that  the 
defendant  at  no  time  ever  had  an  interest  in  the  subject 
of  the  suit.  If  he  once  had  an  interest  therein,  with 
which  he  has  parted,  he  must  answer  in  order  to  disclose 
to  whom  that  interest  has  been  transferred,  in  order  that 
the  person  in  whom  it  is  vested  may  be  made  a  party  in- 
stead of  the  defendant  who  disclaims.  Accordingly  the 
forms  in  the  books  are  generally  of  an  answer  and  dis- 
claimer, (Mitf.  Eq.  PI.  253 ;  Stor.  Eq.  PI.  §  838  &  seq, 
844;  Sands'  Suit  in  Eq.  397-'8,  70,  71),  although  in 
VanHeythuysen's  Equity  Draftsman,  p.  620,  a  form  is 
given  of  a  mere  disclaimer  as  follows  : 

Poem  op  Disclajmeb  in  Chanoeey. 
Caption.  The  disclaimer  of  H.  W.  and-M.  his  wife,  late  M.  H.,  to  a  bill  of 

complaint  exhibited  against  them  and  others,  in  the  circuit  court 
for  the  county  of  A,  by  J.  H. 
Seservation  of      The  said  defendants,  reserving  to  themselves  all  right  of  excep- 
exceptiona.        tion  to  the  said  bill  of  complaint,  say  that  they,  the  said  defen- 
Disclaimer.        dants,  do  not  know  that  they  to  their  knowledge  and  belief  ever 
had,  nor  did  they,  or  either  of  them,  ever  claim  or  pretend  to  hare, 
nor  do  they,  or  either  of  them,  now  claim  any  right,  title,  or  interest 
of,  in  or  to  the  estate  of  the  saidT.  H.  deceased,  either  real  or  per- 
sonal, in  the  said  complainant's  bill  set  forth,  or  any  part  thereof ; 
and  these  defendants  do  disclaim  all  right,  title  and  interest  to  the 
Denial  of  said  estate  of  the  said  decedent,  and  every  part  thereof.     And  these 

fraud,  &c.        defendants  deny  all  fraud,  and  all  unlawful  combination  and  con- 
Concluaion.        spiracy,  and  pray  to  be  hence  dismissed  with  their  reasonable  costs 
in  this  behalf  expended ;  and  they  will  ever  pray,  &e. 

L.  D.  A.,  p.  d. 

The  student  vsdll  not  fail  to  observe  that  a  disclaimer 
by  any  of  the  parties  to  the  case  supposed,  {Ante,  p.  1110- 
'11,)  would  be  scarcely  appropriate;  so  that  this  form 
being  put  only  for  illustration,  borrows  their  initials 
merely  for  conformity. 
4*.  Defence  hy  Answer. 

The  answer  is  incomparably  the  most  frequent  mode 
of  making  defence  to  a  bill  in  chancery ;  and  in  Virginia_ 
by  reason  of  the  looseness  of  practice  unhappily  prevail 
ing,  has  in  effect  almost  wholly  superseded  the  employ- 
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ment  of  the  other  modes  of  defence,  by  demurrer,  plea, 
and  disclaimer. 

It  either  controverts  the  case  stated  by  the  plaintiff's 
biU,  confessing  and  avoiding,  or  else  traversing  its  aver- 
ments ;  or,  admitting  the  case  made  by  the  bill,  it  sub- 
mits to  the  judgment  of  the  court  upon  it,  or  upon  a  new 
case  made  by  the  answer,  or  both;  or  lastly  it  disclaims 
all  title,  right,  or  claim  on  the  part  of  the  respondent,  in 
respect  to  the  subject-matter  of  the  suit. 

In  the  further  exposition  of  the  topic,  let  us  note  (1),^ 
The  general  nature  of  answers;  (2),  The  time  when  an 
answer  should  be  filed,  and  the  mode  of  compelling  an 
answer;  (3),  The  form  and  structure  of  an  answer;  and 
(4),  The  manner  of  objecting  to  the  sufiiciency  of  an. 
answer,  and  of  supplying  its  defects  ; 
W.  C. 
1^.  The  General  Nature  of  an  Answer. 

Every  plaintiff  in  equity,  by  the  rules  of  the  forum,  i& 
entitled  to  a  discovery  from  the  defendant  of  the  matters 
charged  in  the  bill,  provided  they  are  necessary  to  the 
merits  of  the  case,  and  to  enable  him  to  obtain  a  decree. 
And  the  plaintiff  may  claim  and  have  this  discovery,, 
either  because  he  cannot  otherwise  prove  the  facts,  or  in 
aid  of  proof  and  to  avoid  expense.  (Mitf.  Eq.  PI.  244-'5.) 
If,  however,  the  discovery  sought  by  the  bill  is  mat- 
ter of  scandal,  or  will  subject  the  defendant  to  any  pain^ 
penalty,  or  forfeiture,  he  is  not  bound  to  make  it;  and 
if  he  does  not  think  proper  to  defend  himself  from  the 
discovery  by  demurrer,  or  plea,  according  to  the  circum- 
stances of  the  case,  he  may  iy  answer  insist  that  he  is. 
not  obliged  to  make  the  discovery.  And  if  in  this  latter 
case  the  plaintiff  conceives  that  he  is  entitled  to  the 
discovery,  notwithstanding  the  matter  set  forth  in  the 
answer,  he  may  except  to  it  as  insuflBcient,  and  upon  that 
exception  obtain  the  judgment  of  the  court  whether  the 
defendant  is  or  is  not  obhged  to  make  the  discovery 
sought  for.     (Mitf.  Eq.  PI.  245.) 

Where  a  bill  in  chancery  seeks  relief,  the  answer  con- 
sists properly  of  two  parts,  namely,  the  defence  of  the 
case  whicli  is  set  forth  in  the  biU,  and  secondly,  the  ex- 
amination of  the  defendant  on  oath,  as  to  the  facts 
charged  by  the  plaintiff,  of  which  a  discovery  is  sought. 
It  combines,  therefore,  in  one,  two  proceedings,  which 
in  the  Koman  law  are  completely  separated ;  and  the 
ambiguity  arising  from  this  source  has  led  to  some  con- 
fusion.    (Stor.  Eq.  PL  §  850.) 

It  has  already  been  remarked,  that  with  us  the  an- 
swer is  incomparably  the  most  usual  mode  of  making 
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defence  to  a  bill,  being  generally  employed  where  in 
England  a  demurrer  or  plea  would  be  resorted  to,  as 
well  as  in  the  cases  where  in  English  practice  it  is  deemed 
specially  appropriate.  There  are  many  cases,  however, 
in  which  an  answer  is  not  only  the  most  appropriate, 
but  the  only  mode  of  defence.  Thus,  where  the  de- 
fence consists,  not  of  a  single  point  or  matter,  but  of  a 
variety  of  circumstances,  (in  which  case  a  ptea  is  sel- 
dom, if  ever,  proper) ;  or  if  it  is  doubtful  whether  the 
defence  will  hold  as  a  plea ;  or  although  the  matter,  being 
a  complete  bar,  might  be  offered  as  a  plea,  yet  if  the 
defendant,  having  no  occasion  to  protect  himself  against 
any  discovery  sought  by  tlie  bill,  can  present  collateral 
circumstances  favorable  to  his  case,  which  he  could  not 
include  in  his  plea ;  in  all  these  cases,  he  may  and  ought 
to  set  forth  the  whole  hy  way  of  answer,  and  pray  the 
same  benefit  from  it  as  if  it  had  ieen  pleaded.  For 
example,  if  a  purchaser  for  valuable  consideration,  with- 
out notice  or  fraud,  has  expended  considerable  sums  on 
improvements,  with  the  knowledge  of  the  adverse  claimant, 
who  is  now  asserting  against  such  purchaser,  and  occu- 
pant of  the  premises,  a  prior  equity,  whilst  the  defen- 
dant might  pi'esent  hy  plea  the  simple  fact  of  having 
purchased  the  subject  bona  fide,  for  value  and  without 
notice,  he  could  not  by  plea  avail  himself  of  the  impor- 
tant auxiliary  circumstance  of  the  improvements  made 
with  the  plaintiff's  knowledge,  so  that  the  defence  in 
such  case  should  be  hy  answer.  (Mitf.  Eq.  PI.  245-'6.) 
It  must  not  be  forgotten,  however,  that  according  to 
the  strict  and  general  rule,  the  defendant  who  has  oc- 
casion to  protect  himself  against  a  discovery  must  resort 
to  a  plea  or  demurrer ;  for  if  he  answers  at  all,  he  must 
in  general  answer  fully,  with  some  important  exceptions, 
namely,  where  the  discovery  demanded  involves  matter 
of  gratuitous  scandal  or  impertinence,  or  would  involve 
Si  penalty  or  forfeiture  to  the  defendant,  or  a  Ireach  of 
professional  confidence  reposed  in  him  as  a  legal  adviser, 
or  any  disclosure  of  the  circumstances  of  his  title  to  real 
estate,  where  he  claims  as  an  innocent  purchaser  for 
value  and  without  notice.  (Stor.  Eq.  PL  §  851,  84:7,  <fe 
n  (1),  846;  Mitf.  Eq.  PI.  245-'6;  2  Dan.  Ch.  Pr.  826, 
n  (3);  2  Stor.  Eq.  §  1502  &  seq;  2  Eob.  Pr.  (1st  ed.), 
307—8 ;  Jerrard  v.-  Saunders,  2  Ves.  Jr.  454,  & 
n(a);  Donnell  v.  King,  7  Leigh,  393;  N.  W.  Bk. 
V.  Nelson,  1  Grat.  127;  Tompkins  v.  Mitchell,  2 
Rand.  428  ;  Wilcox  v.  Calloway,  1  Wash.  41 ;  Meth. 
Church  V.  Jacques,  1  Johns.  Ch.  E.  (N.  Y.)  65 ;  Cuy- 
ler  V.  Bogart,   3   Pai.  (N.  Y.)   186.)      In   the   courts 
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of  equity  of  the  United  States,  the  supreme  court  has 
prescribed  as  a  rule,  that  the  defendant  may  in  all  cases 
by  answer  insist  upon  all  matters  of  defence  in  bar  of 
or  to  the  merits  of  the  bill,  of  which  he  might  avail 
himself  by  2.  plea  in  bar,  so  that,  in  the  Federal  courts 
at  least,  the  caution  is  well  nigh  superfluous.  (1  Abb. 
U.  S.  Pr.  139.) 

The  answer  must  respond  to  all  the  material  allega- 
tions of  the  bill,  either  confessing  and  avoiding,  or  travers- 
ing each  one,  not  literally  only,  but  according  to  its  sub- 
stance. It  is  not  enough  4bat  it  contains  a  general  denial 
of  the  matters  charged,  nor  even  of  each  specific  matter 
severally.  There  must  be  an  answer  to  each  of  the  «pe- 
diic  and  sifting  interrogatories  propounded  by  the  bill, 
at  least,  unless  they  are  clearly  immaterial,  and  an  an- 
swer not  only  direct  and  without  evasion,  but  as  certain 
in  its  allegations  as  the  nature  of  the  case  allows.  (Mitf . 
Eq.  PL  2i6-'7 ;  Stor.  Eq.  PI.  §  852  &  seq.)  Hence, 
where  a  fact  is  charged  which  is  within  the  defendant's 
own  knowledge,  as  S  it  be  done  by  himself,  he  must  &q- 
swer  positively,  and  not  to  his  remembrance  or  belief,  at 
least  if  it  is  stated  to  have  happened  within  such  a  time 
before  as  to  make  it  reasonable  that  he  should  recollect 
it ;  and  as  to  the  facts  which  have  not  happened  within 
•his  own  personal  knowledge  he  must  answer  as  to  his 
belief  in  respect  to  them,  and  not  his  information  merely. 
(Mitf.  Eq.  PI.  247  ;  Stor.  Eq.  PI.  §  854  &  seq ;  2  Dan. 
Ch.  Pr.  861-'2,  &  notes ;  HaU  v.  Wood,  1  Pai.  (N.  Y.) 
404 ;  Sloan  v.  Little,  3  Pai.  103.)  And  where  the  facts 
to  which  the  interrogatory  relates  are  more  accessible  to 
him  than  to  the  plaintiff,  as  when  they  are  to  be  derived 
from  his  agent,  he  ought  to  inform  himself,  by  inquiry 
of  his  agent,  before  he  makes  his  answer,  and  state  the 
result.  (Stor.  Eq.  PL  §  855  a ;  2  Dan.  Ch.  Pr.  832 
&  n  (2).) 

A  general  and  merely  formal  charge  of  combination 
and  confederacy  contained  in  the  bill  need  not  be  an- 
swered at  all,  although  it  is  customary  to  deny  it  in 
general  terms.  But  where  a  combination  is  particularly 
charged  as  an  actual  part  of  the  plaintiff's  case,  the  de- 
fendant must  answer  it  particularly  and  specifically,  and 
a  formal  general  denial  of  "  all  combination  "  is  not  suf- 
ficient.    (Stor.  Eq.  PL  §  856.) 

A  defendant  is  not  obliged  to  answer  to  facts  as  to 

which  he  is  interrogated,  but  which  are  not  charged  or 

'  stated  in  the  bill ;  although  if  he  does  so  answer,  and  the 

plaintiff  replies,  the  facts  thus  set  forth  are  properly  in 

issue.     But,  of  course,  a  very  general  charge  may  be  a 


JPT.  11,  DIV.  VI,  OH.  II,  SEC.  iii.]    KBMEDIE8  IN  EQUITY. ANSWER.         1179 

sufficient  foundation  on  which  to  rest  a  great  number  of 
special  interrogatories,  all  of  which  must  be  fully  re- 
sponded to.  Hence,  when  an  account  is  demanded,  if 
the  bill  avers  such  relations  of  business  with  the  defen- 
dant as  to  justify  the  requiring  of  an  account,  the  inter- 
rogatories may  be  as  numerous  and  special  as  the  plain- 
tiff may  think  fit ;  and  whether  they  are  so  or  not,  it  will 
be  necessary  for  the  defendant  to  afford  the  fullest  infor- 
mation touching  the  subject,  and  that  not  by  long 
schedules  but  by  the  answer  itself,  with  references,  3 
need,  be,  to  accounts  previously  settled,  and  to  other 
vouchers,  so  as  to  make  them  part  of  the  answer,  and  to 
give  the  fullest  opportunity  for  inspection  and  inquiry. 
(Stor.  Eq.  PI.  §  856 ;  2  Dan.  Ch.  Pr.  836,  &c.> 

Whilst  a  defendant  is  not  bound  to  answer  the  allega- 
tions of  the  bill  further  than  as  concerns  himself,  yet  if 
he  does  answer  to  a  part  of  the  circumstances,  or  state 
a  part  of  a  conversation,  he  will  be  compelled  to  set 
forth  the  whole,  because  the  true  import  and  legal  effect 
of  the  transaction  or  conversation  can  be  determined  by 
nothing  short  of  the  whole.  (Stor.  Eq.  PL  §  857; 
Cookson  V.  Ellison,  2  Bro.  C.  C.  252,  and  n.  (b) ;  Ovey 
V.  Leighton,  2  Sim.  &  Stu.  (1  Eng.  Ch.  R),  234 ;  Cuyler 
V.  Bogart,  3  Pai.  (IST.  Y.)  186 ;  Meth.  Ep.  Ch.  v.  Jacques, 

1  Johns.  Ch.  R.  (E.  Y.)  65.) 

An  answer  must  not  contain  matter  either  scandalous 
or  impertinent,  and  must,  moreover,  not  \>g  insufficient ; 
upon  each  of  wliich  lieads  a  few  observations  will  be  ex- 
pedient, and 

(1),  As  to  Scandal  in  the  Answer  : 

If  an  answer  goes  out  of  the  way  to  state  anything 
■scandalous^  the  scandal  will  be  expunged  by  order  of  the 
court.  It  is  to  be  observed,  however,  that  it  ig  not  the 
nature  of  the  matter  alone  which  makes  it  scandalous ; 
for  if  the  matter  is  relevant  to  the  case  made  by  the  bill 
it  cannot  be,  in  the  technical  sense,  scandalous.  Hence, 
between  scandal  and  impertinence  there  is  an  intimate 
relation,  nothing  being  liable  to  be  expunged  from  the 
answer  as  scandalous,  unless  it  be  also  impertinent.  (Stor. 
Eq.  PI.  §  862 ;  Coop.  Eq.  PI.  318;  Fenhoulet  v.  Passavant, 

2  Yes.  Sen.  24.)  In  the  case  of  Mason  v.  Mason,  4 
H.  &  M.  414,  an  indecent  answer  was  referred  to  a  com- 
missioner, for  the  purpose  of  expunging  from  it  the  im- 
pertinent and  scandalous  matter,  at  the  cost  of  the  de- 
fendant who  filed  it,  he  having  written  it  himself,  and 
put  it  into  the  cause  without  his  counsel's  knowledge. 
The  answer,  which  is  as  unique  a  paper  probably  as  was 
ever  submitted  to  a  court  of  justice,  has  been  preserved 
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by  Mr.  Sands  in  a  note  to  his  "  Suit  in  Equity,"  a  book 
which  in  a  small  compass  contains  a  large  amount  of 
valuable  practical  learning. 

(2),  As  to  Impertinence  in  the  Answer. 

If  an  answer  goes  out  of  the  biU  to  state  some  matter 
not  material  to  the  defendants  case,  it  is  deemed  imper- 
tinent, and  upon  application  to  the  court  the  matter  will 
be  stricken  out  with  costs,  which,  in  strictness,  are  to  be 
paid  by  the  counsel  who  signed  the  answer,  his  signature 
being  required,  as  we  have  seen,  as  a  guaranty  that  the 
answer  contains  nothing  improper.  (Mitf .  Eq.  PI.  47 ; 
Stor.  Eq.  PI.  §  8^3.)  Thus  it  is  impertinence  to  stuff 
the  pleading  with  long  recitals  or  schedules,  or  with  need- 
less digressions,  or  with  statements  of  facts,  or  documents 
not  sought  for  by,  nor  relevant  to  the  bill ;  or  with  repe- 
titions of  former  answers,  or  of  an  answer  to  the  origi- 
nal bill  in  answering  an  amended  bill.  It  should  be  ob- 
served, however,  that  whilst  an  answer  cannot  be  scan- 
dalous, as  we  have  seen,  without  being  impertinent,  it  may 
be  impertinent,  as  in  most  of  the  cases  just  indicated,  with- 
out being  scandalous.  (Mitf.  Eq.  PI.  248 ;  Stor.  Eq.  PI.  § 
863,  868  ;  a  Dan.  Ch.  Pr.  837-'8  ;  Fenhoulet  v.  Passa- 
vant,  2  Yes.  Sen.  24 ;  Clay  v   Williams,  2  Munf.  105.) 

(3),  As  to  Insufficiency  in  the  Answer. 

Wherever  an  answer  is  wanting  in  any  of  the  qualities 
and  attributes  which  we  have'  seen  ought  to  belong  to  it, 
it  is  liable  to  objection  for  insufficiency.  Thus  it  is  in- 
sufficient if  it  does  not  answer  the  material  averments  of 
the  bill  directly  and  without  evasion ;  if  it  merely  an- 
swers the  charges  literally  and  generally,  but  does  not 
confess  and  avoid,  or  traverse  the  substance  of  each 
charge  ;  if  it  answers  any  interrogatory  argumentatively,, 
and  not  positively  and  directly,  &c.  (Dan.  Ch.  Pr.  864 
&  seq ;  Woods  v.  Morrell,  1  Johns.  Ch.  E.  (N.  Y.)  103  ; 
Morris  v.  Barker,  3  Johns.  Ch.  E.  297 ;  Smith  v.  Lasher, 
5  Johns.  Ch.  E.  247 ;  Davis  v.  Mapes,  2  Pai.  (N.  Y.) 
105 ;  N.  Eng.  Bank  v.  Lewis,  8  Pick.  (Mass.)  113, 119|;. 
Coleman  v.  Lyne,  4  Eand.  454 ;  Freelands  v.  Eoyall,  2 
H.  &  M.  575;  Craig  v.  Sebrell,  9  Grat.  131.) 

Exceptions  to  an  answer  for  insulficiency  ought  to  be 
in  writing,  and  ought  to  state  with  precision  the  particu- 
lars wherein  the  plaintiff  considers  the  insufficiency  to 
consist.  The  mode  of  doing  it  is  dwelt  on  elaborately 
in  the  books  of  practice,  to  which  it  must  suffice  to  refer, 
(2  Dan.  Ch.  Pr.  881  &  seq;  Stor.Eq.  PI.  §  864,  &  n  6); 
adding  only,  that  with  us  it  is  regarded  as  a  matter  of 
practice,  to  be  regulated  by  the  discretion  of  the  court, 
and  not  a  subject  of  appeal.     (Craig  v.  Sebrell,  9  Grat. 


PT.II,DIV.VI,CH.n,8E0.iii.]    EEMEDIES  IN  EQUITY. ANSWEE.         1181 

131.)  The  exceptions  having  been  stated,  are  set  down 
to  be  argued,  not  before  a  master  commissioner,  as  in 
England,  but  before  the  court  itself;  and  if  they  are  sus- 
tained, and  the  defendant  shall  put  in  a  second  insufficient 
answer,  he  may  be  examined  upon  interrogatories,  and 
committed  until  he  answers  them.  (Mitf.  Eq.  PL  250- 
251 ;  Coleman  v.  Lyne,  4  Hand.  458  ;  Dangerfield  v. 
Claiborne,  2  H.  &  M.  17 ;  V.  C.  1873,  c.  167,  §  36,  37.) 
But  no  exception  to  an  answer  is  allowable  after  a  repli- 
cation thereto.  (Coop.  Eq.  PI.  321-'2 ;  Coleman  v. 
Lyne,  4  Rand.  458.)  And  it  should  be  observed,  that 
scandal  and  impertinence  in  an  answer  ought  to  be  dis- 
posed of  before  its  sufficiency  is  considered.  (Stor.  Eq. 
PI.  §  867.) 
2^.  The  time  when  an  Answer  to  a  Bill  ought  to  be  filed, 
and  Mode  of  compelling  an  Answer. 

An  answer  ought  regularly  to  be  filed  at  rules,  in  the 
clerk's  office,  within  one  month  from  the  return  day  of 
the  process,  or  if  that  be  the  first  of  a  term,  then  from 
the  next  rule  di&j ;  or  else  the  bill  is  taken  for  confessed, 
and  the  plaintiff  (if  he  does  not  choose  to  compel  an  an- 
swer) may  set  the  cause  for  hearing.  (V.  C.  1873,  c.  167, 
§  43,  47,  49. )  The  defendant,  however,  at  any  time  be- 
fore final  decree,  may  (that  is,  must),  if  he  applies,  be 
allowed  to  file  his  answer,  or  he  may  plead  or  demur, 
but  not  so  as  that  the  cause  shall  be  sent  to  the  rules,  or 
continued  therefor,  unless  good  cause  be  shown  therefor. 
(Y.  C.  1873,  c.  167,  §  35 ;  Bowles  v.  Woodson,  6  Grat. 
81-'2  ;  Bean  v.  Simmons,  9  Grat.  391.)  In  actual  prac- 
tice the  answer  is  not,  for  the  most  part,  filed  until  the 
term  of  the  court  ensuing  the  period  when,  as  just  ex- 
plained, the  bill  is  taken  for  confessed.  It  is  supposed 
to  be  so  in  the  case  (Ante,  p.  lllO-'ll,)  whose  history 
we  are  tracing. 

But  while  the  plaintiff  may  proceed  to  set  the  cause 
for  hearing  without  an  answer  from  the  defendant,  he  is 
entitled  to  insist  upon  and  compel  an  answer,  if  he  de- 
sires one ;  that  is,  supposing  the  answer  to  involve  no 
matter  of  gratuitous  scandal  or  impertinence ;  nor  of 
penalty  or  forfeiture  to  the  defendant ;  nor  any  breach 
of  professional  confidence  as  a  legal  adviser ;  nor  any 
disclosure  of  the  circumstances  of  the  defendant's  title 
to  land  of  which  he  claims  to  be  a  hona  fide  purchaser 
for  value.  The  plaintiff  may  be  influenced  to  require 
an  answer,  either  because  he  cannot  prove  the  facts  by 
extrinsic  testimony,  or  in  aid  of  proof,  and  to  avoid  ex- 
pense. (Mitf.  Eq.  PL  244-'5 ;  Stor.  Eq.  PL  §  845  & 
seq.) 
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The  mode  of  compelling  an  answer  is  by  process  of 
contempt,  that  is  by  attachment  and  imprisonment, 
sequestration  of  defendant's  property,  <fec.  (1  Dan.  Ch. 
Pr.  537  &  seq ;  Sands'  Suit  in  Equity,  413 ;  Post,  p. 
&  seq. )  It  is  provided  by  statute  in  Yirginia,  that 
although  a  bill  be  taken  for  confessed  as  to  any  defen- 
dant, the  plaintiff  may  have  an  attachment  against  him, 
or  an  order  for  him  to  be  brought  in  to  ausv^er  in- 
terrogatories. And  no  plea  or  demurrer  shall  be  received 
after  such  attachment,  unless  iy  order  of  court,  upon  mo- 
tion. So  if  a  defendant,  after  process  of  contempt,  answer 
insufficiently,  the  plaintiff  may  go  od  with  the  subsequent 
process  of  contempt,  as  if  no  answer  had  been  filed.  (V. 
C.  1873,  c.  167,  §  47,  48;  Lane  v.  Ellzey,  4  H.  &  M. 
505.) 
3^.  The  Form  and  Structure  of  an  Answer  to  a  Bill,  and 
iU  Effect. 

Let  us,  under  this  head,  take  notice  of  .(1),  The  several 
formal  parts  whereof   answers  are  usually  composed; 
(2),  The  framework  of  an  answer;  and  (3),  Its  effect; 
W.  G. 
1^.  The   Several   Formal   Parts  whereof  Answers   are 
usually  composed. 

These  formal  parts  are  (1),  The  caption;  (2),  The 
reservation  of  exceptions  to  the  bill;  (3),  A  distinct 
and  categorical  answer  to  the  bill ;  (4),  A  general  tra- 
verse or  denial  of  th«  averments  of  the  bill ;  and  (5),  The 
conclusion.  (Mitf.  Eq.  PI.  249 ;  Stor.  Eq.  PI.  §  869, 
870;  Sands'  Suit  in  Eq.  389.); 
W.  C. 
1'.  The  Caption. 

The  caption  shows  the  name  of  the  respondent,  and 
the  character  in  which  he  answers,  that  is,  whether  in 
his  personal,  or  in  some  fiduciary  capacity,  or  in  both ; 
and  describes  the  bill  which  it  is  designed  to  answer 
by  the  name  of  the  plaintiff,  and  of  the  court  wherein 
it  is  exhibited.  Two  or  more  persons  may  join  in  the 
same  answer,  and  where  their  interests  are  identical, 
and  they  appear  by  the  same  counsel,  it  is  proper  that 
they  should  do  so.  A  joint  answer  ought  to  be 
sworn  to  by  all  the  parties  to  it;  but  if  that  be  not 
done,  and  a  general"  replication  -thereto  be  filed,  and 
no  exception  taken,  it  wUl  be  a  sufficient  foundation 
for  a  decree.  (Stor.  Eq.  PI.  §  869,  870;  Coop.  Eq. 
PI.  323;  Froelands  v.  Eoyall,  2  H.  »fe  M.  575.) 
2'.  A  Eeservation  of  all  just  Exceptions  to  the  Bill. 

The  reservation  to  the  respondent  of  all  advanta- 
ges which  may  be  taken  by  exception  to  the  bill,  was 
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probably  intended  to  prevent  a  conclusion  that  the 
defendant  admits  everything  which  the  answer  does- 
not  expressly  controvert,  and  especially  such  matters 
as  he  might  have  objected  to  by  demurrer  or  by  plea. 
It  seems,  however,  to  be  superfluous,  it  being  a  rule 
that  those  allegations  in  the  bill  which  are  not  noticed 
are  not  to  be  considered  as  admitted.  (Mitf.  Eq.  PI. 
249;  Coop.  Eq.  PI.  323;  Coleman  v.  Lyne,  4  Eand. 
454.) 
3'.  A  distinct  and  Categorical  Answer  to  the  Bill. 

The  answer  must  be  distinctly  applicable  to  each 
several  averment  of  the  bill,  according  to  the  defen- 
dant's knowledge,  remembrance,  inform^ation  and  be- 
lief, accompanied  by  such  qualifications  and  counter- 
statements  as  may  be  necessary,  together  with  a  de- 
nial of  all  fraud  and  combination.  (Mitf.  Eq.  PI. 
249 ;  Coop.  Eq.  PI.  323-'4.) 
4*.  A  general  Traverse  or  Denial  of  all  Matters  con- 
tained in  the  Bill. 

In  England,  it  is  said  to  be  the  universal  practice 
to  insert  in  the  answer  a  general  traverse  or  denial  of 
all  the  matters  contained  in  the  bill ;  a  practice  which 
seems  to  have  originated  when  the  usage  was  for  the 
defendant  merely  to  set  forth  his  case  without  an- 
swering every  clause  in  the  bill,  and  which  is  admitted 
to  be  not  only  unnecessary,  but  rather  impertinent  if 
the  bill  is  otherwise  fully  answered.  (Mitf.  Eq.  PL 
249 ;  Coop.  Eq.  PI.  324.)  As  in  the  looser  proceed- 
ings tolerated  in  our  courts,  the  distinct  and  categori- 
cal answer  to  every  averment  of  the  bill  required  by 
the  preceding  clause  is  not  unfrequently  omitted,  it 
is  well  to  retain  this  fourth  part,  for  the  reason  which 
first  suggested  it,  although  in  fact  it  is  not  usually 
found  in  answers  with  us.  (Sands'  Suit  in  Eq.  390.) 
5'.  The  Conclusion  of  the  Answer. 

The  conclusion  of  the  answer  simply  prays  that 
the  respondent  having  fully  answered,  may  be  thence 
dismissed  with  his  reasonable  costs.     (Sands'  Suit  in 
Eq.390.) 
2''.  The  Form  or  Frame-work  of  an  Answer. 

Before  exhibiting  the  actual  form  or  frame- work  of 
an  answer,  it  will  be  expedient  to  make  some  observa- 
tions upon  certain  cases  which  require  special  ^/"tom^ce, 
such  as  the  answer  of  an  infant  by  guardian  ad  litem, 
of  an  idiot  or  lunatic,  and  of  a  married  woman,  and 
also  tipon  the  affidavit  by  which  an  answer  must  be 
verified. 
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The  answer  of  an  infant  is  expressed  to  be  made  by 
his  guardian  ad  litem,  of  an  idiot  or  lunatic  by  his 
committee  or  his  guardian  ad  litem,  and  of  a  married 
woman,  by  her  husband,  or  if  he  is  her  adversary  in  the 
cause,  by  her  next  friend,  of  all  which  instances  will 
be  presently  given. 

The  answer  of  an  infant  defendant  usually  omits 
the  general  reservation  at  the  beginning,  the  denial 
of  combination,  and  the  general  traverse  constituting 
the  fourth  part  of  the  answer  as  above  stated ;  for 
which  the  reason  is  that  an  infant  is  entitled  to  the 
benefit  of  every  exception  to  the  bill,  notwithstanding 
he  does  not  expressly  reserve  it;  he  is  in  law  incap- 
able of  an  unlawful  combination;  his  answer  cannot 
be  excepted  to  for  insufficiency;  and  no  admission 
made  by  him  has  any  binding  force ;  nor  indeed,  can 
his  answer  be  read  against  him  for  any  purpose. 
(Stor.  Eq.  PI.  §  871;  Bank  of  Alexandria  v.  Fatten, 
1  Rob.  500.) 

The  answer  of  an  idi^it  or  lunatic  defendant,  or  of 
one  reduced  by  age  or  infirmity  to  a  state  of  imhecility, 
is  expressed  to  be  made  by  his  com-mittee,  or  by  his 
guardian  ad  litem,  appointed  by  the  court  to  defend 
him  in  the  suit.  (Coop.  Eq.  PL  325 ;  V.  0.  1873,  c. 
167.  §  17.) 

A  married  woman  generally  answers  with  her  hus- 
band; but  when  her  husband  is  her  adversary  in  the 
suit,  or  when  for  some  satisfactory  reason,  the  court 
shall  order  her  to  answer  separately,  she  answers  by 
her  next  friend.  (Stor.  Eq.  PL  §  873;  Coop.  Eq.  PL 
325.)  ' 

An  answer  is  always  to  be  authenticated  by  the  re- 
spondent's oath  or  affirmation,  unless  in  case  of  an 
aggregate  corporation,  (when  it  is  under  the  corpora- 
tion seal,)  or  unless  the  plaintiff  shall  think  fit  to  dis- 
pense with  it,  and  then  it  seems  that  tliere  ought  to 
be  an  order  of  court  to  receive  the  answer  without  an 
oath,  which  if  the  parties  agree  to  it,  is  of  course. 
(Coop.  Eq.  PL  325;  2  Dan.  Ch.  Pr.  846;  Sitlington 
V.  Brown,  7  Leigh,  274.)  Thus,  in  the  case  last  named, 
of  Sitlington  v.  Brown,  an  answer  which  had  been 
filed  with  the  papers,  it  did  not  appear  hy  whom,  and 
which  purported  to  have  been  sworn  to,  but  was  certi- 
fied by  a  person  who  was  not  shown  by  the  certificate  _ 
or  otherwise  to  be  a  justice  of  the  peace,  or  otherwise 
authorized  to  administer  an  oath,  was  rejected,  not- 
withstanding it  was  adverse  to  the  respondent's  in- 


PT.HjDIT.  VI,OH.II,SEC.iii.]    EEMEDIBS  IN  EQUITY. ANSWEK.         1185 

tereet,  and  admitted  substantially  the  truth  of  the 
bill! 

As  to  the  mode  of  adniinistering  the  oath  or  affir- 
mation, it  may  be  observed  that  a  Jew  is  sworn  on 
the  Pentateuch,  (or  five  books  of  Moses,)  and  with  the 
head  covered ;  a  Mahometan  on  the  Koran,  and  in 
short  each  respondent  according  to  the  peculiar  cere- 
monies of  his  own  religion,  and  in  such  manner  as  he 
considers  binding  on  his  own  conscience.  If  nothing 
appears  to  the  contrary  he  is  supposed  to  be  a  believer 
in  Christianity,  and  may  be  sworn  on  the  New  Testa- 
ment. (1  Phill.  Ev.  8,  9;  1  Whart.  Ev.  §  387; 
Omychund  v.  Barker,  1  Atk.  40  &  seq;  S.  C.  Willes, 
540;  Atcheson  v.  Everitt,  Coop.  389-90.)  In  case 
of  a  foreigner  not  acquainted  with  English,  an  order 
of  court  should  be  obtained  for  an  interpreter,  and  the 
answer  should  be  in  the  respondent's  own  language, 
and  having  been  sworn  to  by  him,  the  interpreter, 
(being  first  sworn,  and  the  affidavit  annexed,)  makes 
a  translation,  and  then  communicates  to  the  respon- 
dent the  terms  of  the  oath,  and  himself  swears  to  the 
fidelity  of  the  translation.  And  a  similar  practice  is 
generally  adopted  in  case  of  affidavits  and  depositions 
by  foreigners  unacquainted  with  English,  although 
they,  it  seems,  have  been  sometimes  admitted  in  the 
foreign  language  alone,  unaccompanied  bv  a  transla- 
tion. (Coop.  Eq.  PI.  326;  2  Dan.  Ch.  "Pr.  1103; 
Simmonds  v.  Countess  Du  Barr6,  3  Bro.  C.  C.  263 ; 
Belmore  v.  Anderson,  4  Do.  90 ;  St.  Katherine  Dock 
Co.  V.  Mantzgu,  1  Colly.  (28  Eng.  Ch.  R)  96.) 

When  an  oath  is  not  required  there  ought  generally 
to  be  the  signature  of  the  defendant  to  the  answer,  in 
order  to  connect  him  therewith ;  but  under  peculiar 
circumstances,  where  casually  the  signature  has  been 
omitted,  and  could  not  be  procured  without  expense 
and  delay,  it  may,  in  the  court's  discretion,  be  dispensed 
with.  And  in  all  cases,  as  we  have  seen,  the  answer 
should  be  signed  hy  counsel  as  a  guaranty  of  the  pro- 
priety of  its  contents.  (Mitf .  Eq.  PL  260 ;  Coop.  Eq. 
PL  326-'7;  Stor.  Eq.  PL  §  875.) 

There  will  be.now  exhibited /brwiMZ^E  for  the  several 
parts  of  the  answer  above  set  forth ;  formulce  for  the 
essential  parts  as  used  in  thepractipe  in  Virginia  ;  and 
lastly,  such  an  answer  as  would  be  adapted  to  the  case 
mentipned,  Afite,  page  lllO-'ll,  which  is  supposed. to 
in  the  course  of  prosecution. 

Vol,  IV.-75 
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1.  Formula  foe  the  Seveeal  Paets  of  the  Answee. 

I.  The  Caption. 

(1),  The  Ordina/ry  Form  of  Caption. 

The  answer  of ,  the  defendant,  [or  "the  separate  answer  of ,  one 

of  the  defendants,"  or  "  the  joint  and  separate  answers  of ,  the  defendants,"} 

to  a  bill  of  complaiht  exhibited  against  him,  [or  "her,"  or  "them,"]  ["and 

others,"]  in  the court  of  the  county  [or  "  corporation,"]  of .  by , 

complainants. 

(2),  Form  where  Defendant  is  cm  Infant. 

The  answer  of ,  an  infant  under  the  age  of  twenty-one  years,  by , 

her  guardian  ad  litem,  assigned  to  defend  hei  in  this  suit,  to  a  bill  of  complaint 

exhibited  against  the  said (the  infant),  ["  and  others,"]  in  the court 

of  the  county  [or  "  corporation  "]  of ,  by ,  complainant. 

(3),  Form  where  the  Christian  Names  of  Defendants  are  Mis-stated. 
The  joint  and  several  answers  of  D.  D.  and  E.  F.  (called  in  the  bill  of  the  com- 
plainant X.  Z.  and  W.  Y.),  and  G.  H.,  to  a  bill  of  complaint  exhibited  against  them 

["  and  others  "],  in  the court  of  the  county  [or  "  corporation  "]  of  ,  by 

,  complainant. 

(4),  Form  where  one  Answers  in  his  own  Right,  and  also  in  auter  droit. 
The  answer  of  D.  D.  in  his  own  right,  and  also  as  administrator  of  all  and  sing- 
ular the  goods,  chattels,  and  credits  which  were  of  X.  Z,  deceased,  at  the  time  of 
his  death,  who  died  intestate,  and  also  of  the  said  T>.  T>.,  as  guardian  of  V.  W.,  an 
infant  under  the  age  of  twenty-one  years,  to  a  bill  exhibited  against  him  in  his  own 

right,  and  as  such  administrator  and  guardian  as  aforesaid,  by ,  in  the 

court  of  the  county  [or  "corporation"]  of . 

(5),  Form  of  the  Answer  of  Husiand  and  Wife. 
The  joint  answer  of  D.  D.  and  Mary,  his  wife,  to  a  bill  of  complaint  exhibited 

against  them  ["  and  others  "],  by ,  complainant,  in  the court  of  the 

county  [or  "  corporation  "]  of . 

(6),  Form  of  a  Supplemental  lor  "further"^  Answer. 
The  supplemental  [or  "further"]  answer  of  D.  D.,  to  a  bill  of  complaint  ex- 
hibited, ^c. 

(7),  Form  of  a  Plea  and  Answer. 

The  plea  and  answer  of  D.  D„  a  defendant  to  the  bill  of  complaint  exhibited 
against  him  by  P,  P.,  in  the court  of  the  comity  [or  "  corporation  "]  of . 

This  defendant,  by  protestation,  not  confessing  or  acknowledging  all  or  any 
part  of  the  matters  and  things  in  the  said  bill  of  complaint  to  be  true,  in  manner 
and  form  as  the  same  are  therein  set  forth,  for  plea  nevertheless,  to  the  said  bill, 
doth  plead  and  aver,  <fcc. 

[State  the  substance  of  the  plea,  whether  in  abatement  or  in  bar,  the  beginning 
and  conclusion  of  both  sorts  being,  as  we  have  seen,  the  same.] 

Wherefore  this  defendant  pirays  judgment  of  this  court,  whether  he  shall  be 
compelled  to  make  any  further  or  other  answer  to  the  said  bill,  and  prays  to  be 
hence  dismissed  with  his  reasonable  costs  and  charges  in  this  behalf  most  wrong- 
fully sustained. 
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And  for  answer  to  the  said  bill,  or  to  so  much  thereof  as  he  is  advised  that  it  is 
material  to  answer,  the  said  defendant  reserving  to  himself  the  benefit  of  all  just 
exceptions  to  the  said  bUl,  answers  and  says,  &c. 

See  Sands'  Suit  in  Equity,  389. 

n.  The  Resebvation  op  Just  Exceptions. 

The  respondent,  saving  to  himself  the  benefit  of  all  just  exceptions  to  the  said 
bill,  for  answer  thereto,  or  to  so  much  thereof  as  he  is  advised  that  it  is  material 
he  should  answer,  answers  and  says  that,  <fec. 

See  Sands'  Suit  in  Equity,  390. 

III.  The  Distinct  and  Cateqokical  Answer  to  the  Bill. 

This  part  varies,  of  course,  with  each  case.  See  Sands'  Suit  in  Equity,  391 
&  seq  ;  Post  p. 

IV.  The  Genebai  Tkaveksb  ob  Denial  of  All  the  Matter?  op  the  Bill. 

And  this  respondent  denies  all  manner  of  fraud,  unlawful  combination  and  con- 
federacy, wherewith  by  the  said  biU  he  is  charged,  without  this  that  there  is  any 
other  matter,  cause  or  thing  in  the  said  bill  contained,  material  or  necessary  for 
this  defendant  to  make  answer  unto,  and  not  herein  answered,  confessed,  confessed 
and  avoided,  traversed  or  denied,  which  is  true  to  the  knowledge  or  belief  of  this 
respondent ;  all  which  matters  and  things  this  respondent  is  ready  and  willing  to 
maintain  and  prove  as  this  court  shall  direct,  <fco. 

But  in  Virginia,  instead  of  this  form,  a  much  briefer  one  is  usual,  namely : 

And  this  respondent  denies  aU  fraud,  unlawful  combination  and  confederacy, 
and  having  fully  answered  the  complainant's  bill,  &e. 

See  Sands'  Suit  in  Eq.  p.  390. 

V.  The  Conclusion  of  the  Answer. 

And  having  fuUy  answered  the  complainant's  bill,  the  said  respondent  prays  to 
be  hence  dismissed  with  his  reasonable  costs  by  him  in  this  behalf  expended,  and 
he  will  ever  pray,  &c. 

2.    FoEMULA  FOE  THE  ESSENTIAL  PaeTS  OF  THE  AnSWEE  IN  YiEGINIA. 
See  Sands'  Suit  in  Eq.   390-'91 ;  Van  Heythuysen's  Eq.  Draftsm.   563-'4,   565 
&  seq. 

Caption.  The  answer  of ,  the  defendant,  [or  "The  separate 

answer  of ,  one  of  the  defendants,"  or  "  The  joint 

and  separate  answers  of ■- ,  the  defendants  "]  to  a 

bill  of  complaint  exhibited  against  him  [or  "her,"  or  "them,"] 
[" and  others,"]  in  the court  of  the  county  [or  "corpora- 
tion "]  of ,  by ,  complainant. 

Jlesenation  of       The  respondent  [or  "these  respondents"]  reserving  to  himself 
exceptions.        [or  "  themselves  "]  the  benefit  of>all  just  exceptions  to  the  said  bill 
for  answer  thereto,  or  to  so  much  thereof  as  he  is  [or  "  they  are"] 
advised  that  it'Js  material  he  [or  "  they  "]  should  answer,  answers 
and  says,  [or  "  answer  and  say,"]  that — 
IHttinct  Ans.       True  it  is,  &c. ,  [giming  a  distinct  and  categorical  answer  to  the  see- 
to  the  bill.        eral  averments  of  the  bill.']  ' 
General  denial,     And  this  respondent  denies,    [or   "these  respondents  deny,"] 
&c.                    aU  fraud,  unlawful  combination  and  confederacy  ;  and  having  fully 
Conclusion.       answered  the  complainant's  bill,  prays  [.or  "pray"]  to  be  hence 
dismissed    with  his   [or   "their"]  reasonable  costs  by  him   [or 
"them"]   in  this  behalf  expended,  and  he  [or  "  they  "]  will  ever 
pray,  .fee. 
W  A.  W.,  p.  d.                    (Signed)               D.  D.,  Defendant. 
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Virginia : 

County  [or  "  corporation  "]  of  A,  to-wit : 

This  day  personally  appeared  before  me,  H.  K.,  a  justice  of  the 
peace[or  "notary  public,"  &c.J  for  the  county  [or  ''corporation"] 
and  State  aforesaid,  D.  D.,  [or  "  D.  D.  E.  F.,  &o.,  including  all  the 
respondents,]  whose  answer  is  above  written,  and  made  oath  that 
the  statements  contained  in  the  said  answer,  so  far  as  made  of  his 
[or  "their"]  own  knowledge  are  true  ;  and  so  far  as  made,  from 
knowledge  or  information  derived  from  others,  he  [or  "they"]  be- 
lieves [or  "  believe  "]  to  be  true. 

Given  under  my  hand  this day  of ,  in  the  year 

.  (Signed,)        H.  K.,  J'.  P. 


Thecwptiim. 


Mesenation  of 
exceptions. 

Distinct  an- 
swer to  amer- 
ments  of  bill. 


3.  FOEMTTLA  FOE  AN  AnSWEE    ADAPTED  TO    THE    CaSE    ITNDEE    PeO- 
SECtTTION,  AS  MENTIONED  Ante,  p.  1110— '11. 
See  Sand's  Suit  in  Eq.  391  &  seq ;  Van  Heythuysen's  Eq.  Draftsman,  569  &  seq. 

(1),  Answer  of  the  Widow  and  Adminiitratrix. 

The  separate  answer  of  Jane  Hart,  in  her  own  right,  and  also 
as  administratrix  with  the  will  annexed  of  Thomas  Hart  deceased, 
to  a  bill  of  complaint  exhibited  against  her  and  others,  in  the  cir- 
cuit court  for  the  county  of  A,  by  James  Hart : 

The  respondent  reserving  to  herself  the  benefit  of  aU  just  excep- 
tions to  the  said  bill,  for  answer  thereto,  or  to  so  much  thereof  as  she 
is  advised  it  is  material  that  she  should  answer,  answers  and  says : 

That  true  it  is  the  said  Thomas  Hart  died  at  the  time  alleged  in  the 
bill,  leaviug  a  wiU  as  therein  stated,  and  leaving  as  his  heirs  and 
distributees  the  parties  therein  named,  and  the  respondent,  his 
widow ;  that  the  respondent  became,  as  in  the  bill  is  stated,  the 
said  Thomas'  administratrix  with  the  will  annexed,  and  that  in  that 
capacity  personal  estate  to  a  considerable  amount  came  to  her 
hands  to  be  administered,  whereof  a  true  inventory  and  appraise- 
ment is  exhibited  with  the  bill.  But  the  respondent  denies  wholly 
so  much  of  the  allegations  of  the  said  bill  as  would  tend  to  fix  any 
mal-administration  of  the  assets  of  the  estate  upon  her.  It  is  not 
true  that  the  estate  of  the  said  Thomas  Hart  deceased  was  but 
little  in  debt.  On  the  contrary,  she  avers  that  thus  far  she  has  had 
great  difficulty,  by  pledging  her  individual  credit,  to  prevent  the 
said  estate  from  ending,  by  reason  of  forced  sales,  in  ntter  insol- 
vency. At  this  very  time,  the  said  estate  is  indebted  partly  to  the 
respondent  for  advances  made  by  her,  and  partly  to  other  persons, 
to  an  amount  exceeding,  as  the  respondent  believes,  any  cash  price 
-which  could  be  obtained  for  all  the  assets  now  unadministered ; 
and  it  is  by  very  cautious  management  alone,  and  by  postponing 
sales  to  more  auspicious  times,  that  a  remnant  can  be  saved  for  the 
persons  concerned,  if  indeed  it  can  be  done  at  all. 

The  respondent  had  acted  throughout  her  administration  until 
lately,  with  the  concurrence  and  thanks  of  the  complainant  and- 
of  the  other  parties-interested ;  and  as  she  was  thus  assured  of  their 
approval,  and  had  realized  a  very  small  amount  of  the  assets  in 
money, 'she'  was  induced  to  think,  in  the  ignorance  of  business  in- 
cident to  her  sex,  that  a  formal  settlement  of  her  administration- 
accounts  woiild  be  superfluous,  and  should  the.complainaut  nn. 
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generously  insist  upon  it,  she  has  nothing  to  allege  why  she  should 
not  suffer  the  penalty  of  the  forfeiture  of  all  compensation  for  the 
past  transactions  of  her  administration.  She  denies,  however, 
that  her  failure  to  settle  her  accounts  periodically,  as  required  by 
law,  ought  to  be  imputed  to  her  as  more  than  a  technical  or  con- 
structive laches,  and  she  avers  that  no  actual  loss  or  injury  to  any 
one  has  resulted,  or  will  result  from  it.  She  concurs  with  the 
complainant  in  desiring  that  the  accounts  of  her  administration 
may  be  settled  before  a  commissioner  of  this  court,  and  doubts 
not  that  she  wUl  be  able  to  show  that  she  is  very  largely  in  ad- 
vance to  the  estate. 

As  to  the  complainant's  allegation  that  the  respondent  is  about 
to  seU  the  chattels  specifically  bequeathed  to  the  complainant  by 
her  decedent's  will,  to  persons  who  will  convey  them  .to  other  and 
remote  states,  it  is  true  that  the  respondent,  as  was  her  right  and 
duty,  intended  shortly  to  make  sale  of  a  portion,  or  if  necessary  of 
all  the  chattels,  belonging  to  the  estate  of  her  said  decedent  (giving, 
however,  their  legal  priority  and  preference  to  those  specifically 
bequeathed),  in  order  to  discharge  the  demands  against  the  said 
estate  which  were  most  urgent,  the  same  being  payable  partly  to 
third  persons,  and  partly  to  the  respondent  herself,  for  debts  paid 
by  her  to  creditors,  out  of  her  own  funds.  It  is  also  true  that  the 
respondent  intended,  as  was  her  duty,  to  make  such  sale  at  public 
auction,  to  the  highest  bidder,  and  conjectured  it  to  be  possible, — 
although  without  correspondence  or  communication  of  any  kind 
with  any  one, — that  the  highest  bidder  might  be  some  person  who 
might  be  disposed  to  remove  the  chattels  purchased,  and  especially 
the  blooded  mares  in  the  bill  mentioned,  to  another  State.  She 
avers  that  her  sole  and  exclusive  intention  and  wish  were  to  sell  the 
said  chattels  for  the  best  price,  in  order  to  pay  the  debts  of  her 
said  decedent,  and  confidently  believes  that  her  conduct  and  de- 
signs cannot  be  the  subject  of  reasonable  complaint  or  objection 
on  the  part  of  the  complainant  or  any  body  else. 

The  respondent  denies  emphatically  that  she  ever  claimed,  or 
thought  of  claiming,  a  right  to  sell  any  of  the  chattels  of  her  dece- 
dent, as  being  part  of  her  distributive  share  of  his  estate.  Reluc- 
tant to  believe  the  complainant  to  have  made  and  sworn  to  a  state- 
ment deliberately  untrue,  she  can  only  account  for  his  strange 
misrepresentation  to  that  effect,  by  supposing  that  he  misunder- 
stood her,  when,  in  a  late  interview  with  the  complainant,  she 
sought  to  convince  him  of  the  improbability  that  she  would  inten- 
tionally sacrifice  the  interests  of  the  estate  whereof  she  was  herself 
the  principal  distributee. 

The  respondent  cannot  forbear  to  express  some  surprise  at  the 
charge  contained  in  the  complainant's  bill  respecting  the  real  es- 
tate of  her  decedent.  True  it  is,  she  has  remained  since  her  hus- 
band's death  in'possession  of  his  mansion  house,  and  conjointly 
with  the  complainant,  and  with  her  co-dependents,  Henry  Wells, 
and  Mary,  his  wife,  and  Anne  Hart,  of  the  farm  thereto  belonging, 
constituting  the  whole  of  her  decedent's  real  estate,  and  she  is  ad- 
vised that  she  had  a  perfect  right  so  to  do,  without  being  charge- 
able to  pay  any  rent  for  the  same,  her  dower  never  having  been 
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even  yet  assigned  her.  But  besides  the  groundlessness  of  the  com- 
plaint, considering  the  respondent's  legal  and  undoubted  rights, 
more  than  ordinary  hardihood  is  exhibited  in  referring  to  it  at  all, 
inasmuch  as,  although  the  respon&ent  was  entitled  by  law  to  the 
exclusive  occupancy  of  the  said  mansion  house  of  the  decedent, 
and  to  one-third  of  the  rents  and  profits  of  the  lands  for  her  own 
use,  yet  she  has  freely  afforded  a  shelter  and  a  home  to  the  com- 
plainant, and  her  co-defendants  above  named,  and  certainly  never 
at  any  time  received  as  much  as  one-third  of  the  profits  of  the 
lands.  As  soon  as  her  dower  is  assigned,  (which  she  unites  in 
praying  may  be  done  without  delay,)  she  is  quite  willing  to  take 
her  portion  in  severalty,  and  haSf  neither  the  power  nor  the  inclina- 
tion to  obstruct  the  partition  of  the  residue  among  the  heirs  of  her 
said  husband. 
General  denial,  The  respondent  denies  all  fraud,  unlawful  combination  and  con- 
<fec.  federacy  ;  and  having  fully  answered  the  complainant's  biU,  prays 

Conclusion.        to  be  hence  dismissed  with  her  reasonable  costs  in  this  behalf  ex- 
pended, and  she  will  ever  pray,  ifec. 

T.  E.  B.,  p.  d.  (Signed,)        Jane  Haet. 

Virginia : 

County  [or  "Corporation"]  of  A,  to-wit: 

This  day  personally  appeared,  &c.,  [as  Ante,  p.  1188.] 
(2),  Answer  of  the  other  Adult  Defendants. 

■^The  same  inform,  as  that  of  the  widow,  &c. 
(3),  Answer  of  the  Infant  Defendant. 

The  separate  answer  of  Anne  Hart,  an  infant  under  the  age  of 
twenty-one  years,  by  B.  T. ,  her  guardian  ad  litem,  assigned  to  de- 
fend her  in  this  suit,  to  a  bill  of  complaint  exhibited  against  her 
and  others,  in  the  circuit  court  for  the  county  of  A,  by  James  Hart : 

The  respondent,  reserving  to  herself  the  benefit  of  all  just  ex- 
ceptions to  the  said  bill,  for  answer  thereto,  or  to  so  much  thereof 
as  she  is  advised  that  it  is  material  she  should  answer,  by  her  said 
guardian  ad  litem,  answers  and  says  : — 

That  she  is  an  infant  of  tender  years,  and  by  reason  of  her  in- 
fancy, is  incapable  of  understanding,  or  of  taking  care  of  her  rights 
and  interests.  She,  therefore,  by  her  said  guardian,  commends 
herself  and  her  rights  and  interests  to  the  protection  of  the  court, 
and  prays  that  no  decree  may  be  pronounced  which  will  tend  to 
her  prejudice. 

And  having  fuUy  answered,  the  said  respondent  prays  to  be 
hence  dismissed  with  her  reasonable  costs  in  this  behalf  expended, 
and  she  will  ever  pray,  &c. 

(Signed,)        B.  T.,  Guardian  ad  litem  for  Anne  Hart. 

C.  0.  B.,  p.  d. 

It  is  not  usual,  when  the  infant's  answer  is  merely  ybr- 
mal,  as  it  is  here,  for  the  guardian  to  make  affidavit  to 
it ;  but  when  full  defence  is  made  by  the  guardian  in 
behalf  of  the  infant,  it  would  seem  most  proper  that 
fhe  answer  should  be  verified  as  usual,  by  the  guar- 
dian's affidavit.  The  guardian  should  always  sig7i  the 
answer. 
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3''.  The  Effect  aiid  Foixe  of  an  Answer  to  a  Bill. 

The  eflFect  of  an  answer  in  evidence  is  very  potent. 
It  is  not,  in  general,  available  either  for  or  against  a 
co-defendant,  (Hoomes  v.  Smock,  1  Wash.  392) ;  but 
as  against  \he , plaintiff ,  so  far  as  it  is  responsive  to  the 
allegations  of  the  bill,  it  is  not  only  evidence  for  the 
respondent,,  but  is  cdnchisive  evidence,  unless  contra- 
dicted by  the  testimony  of  two  witnesses,  or  of  one 
witness  and  clear  corroborating  circumstances.  (2  Stor. 
Eq.  §  1528 ;  Stor.  Eq.  PI.  §  849,  a  875 ;  2  Dan.  Oh. 
Pr.  983  &  n.  (2) ;  Maupin  v.  Whiting,  1  Call.  224 ; 
Pryor  v.  Adams,  1  Call.  388  &  seq.;  Burk  v.  Copland, 
2  Call.  229;  Bullock  v.  Goodall,  3  Call.  49;  Hoomes 
v.  Smock,  1  Wash.  389 ;  Thornton  v.  Gordon,  2  Eob. 
719  ;  Pant  v.  Miller,  17  Grat.  187  ;  Shurtz  v.  Johnson, 
28  Grat.  665.)  And  if  part  of  the  answer  be  thus 
disproved,  namely,  by  two  witnesses,  or  by  one  witness 
and  clear  corroborating  circumstances,  the  only  effect 
is  to  destroy  the  weight  of  the  answer  to  the  extent  of 
that  part,  the  residue  remaining,  notwithstanding  the 
maxim  of  '■'■  Falsum  in  una,  falsuTn  in  mnnibus,"  in  un- 
irapaii-ed  force.  (Fant  v.  Miller,  17  Grat.  187  ;  Pow- 
ell V.  Manson,  22  Grat.  189.)  It  may  be  further  re- 
marked, that  this  doctrine  as  to  the  effect  of  an  answer, 
60  far  as  it  is  responsive  to  the  bill,  is  applied  as  well 
in  case  of  an  issue  out  of  chancery  tried  by  jury  as  to  an 
issue  in  the  court  of  chancery  itself.  (Powell  v.  Man- 
son,  22  Grat.  191.) 

It  is  of  some  importance  to  observe  the  reason  of 
this  universally  admitted  principle.  By  some  the  rea- 
son is  stated  to  be,  that  the  plaintiff  having  called  upon 
the  defendant  to  answer  an  allegation  of  fact,  thereby 
accredits  his  veracity,  and  admits  the  answer  to  be  evi- 
dence of  the  fact,  at  least  equal  to  the  testimony  of  any 
other  witness  ;  and  as  the  plaintiff  cannot  prevail  un- 
less the  proof  preponderates  in  his  favor,  he  must 
either  have  two  witnesses,  or  some  circumstances  in  ad- 
dition to  a  single  witness,  in  order  to  turn  the  balance. 
(2  Stor.  Eq.  §  1528.)  If  this  were  the  true  reason, 
then  if  the  plaintiff  should  expressly  disclaim  any  con- 
fidence in  the  defendant's  truthfulness,  or  any  wish  to 
have  his  statements,  it  would  seem  to  follow  that  the 
answer  would  have  no  more  weight  attached  to  it  than 
a  plea  of  denial  in  a  court  of  law,  which  only  makes 
up  the  issue  between  the  parties.  Accordingly,  in 
Thornton  v.  Gordon,  2  Kob.  721,  it  was  so  insisted, 
counsel  relying  upon  Judge  Story's  authority,  and  also 
upon  a  dictum  of  Green,  J.,  in   Taylor  v.  Moore,  2 
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Rand.  576,  and  of  Thompson,  J.,  in  Union  Bank  v. 
Geary,  5  Pet.  111-'12 ;  but  the  conclusion  was  neg- 
atived by  the  court,  whicli  declared  that  "  it  was  the 
law  of  the  forufn-  (derived  no  doubt  from  the  Roman 
lajv,  which  usually  required  tvio  witnesses  to  prove 
any  disputed  fact),  and  that  all  who  applied  to  the 
forum  (of  chancery)  for  relief  must  submit  to  have 
their  causes  tried  according  to  its  established  modes  of 
procedure,"     (Thornton  v.  Gordon,  2  Rob.  725-'6.) 

In  the  application  of  this  principle  questions  have 
been  raised  as  to  the  effec*  of  the  answer  when  it  was 
not  sworn  to,  and  also  where  it  was  not  positively  con- 
tradidory  of  the  averments  of  the  bill,  but  evasive. 
In  respect  to  \h%  first  case,  where  the  answer  is  not 
sworn  to,  supposing  the  oath  to  have  been  dispensed 
with,  it  would  seem  upon  principle,  and  especially  upon 
the  doctrine  in  Thornton  v.  Gordon,  above  cited,  that 
the  issue  being  joined  by  means  of  the  answer,  the  law 
of  the  for-um  would  exact  a  like  measure  of  proof  in 
opposition  to  the  answer,  as  if  it  had  been  made  under 
oath ;  and  of  that  opinion  was  Ld.  Eldon,  in  Curling  v. 
Thompson,  19  Ves.  630-'31.  But  see  an  elaborate 
dictum  to  the  contrary  in  Union  Bk.  v.  Geary,  5  Pet. 
111-'12,  and  also  Smith  v.  Clarke,  4  Pai.  (N.  Y.),  504. 
As  to  the  second  case,  where  the  answer  is  evasive,  and 
not  positively  contradictory  of  the  averments  of  the 
bill,  it  seems  that,  although  not  excepted  to  on  that  ac- 
count, it  may  be  outweighed  by  the  "  testimony  of  one 
witness  and  circumstatices."  (Wilkins  v.  Woodfin,  5 
Munf.  184.) 

Where  an  ■  ainswer  responds  to  some  of  the  allega- 
tions of  the  bill,  and  omits  to  notice  others,  it  seems 
■  the  better  opinion  that  the  allegations  not  noticed  are 
not  to  be  considered  as  admitted,  but  are  to  be  proved 
hy  the  plaintiff.  (Coleman  v.  Lyne,  4  Rand.  454  j 
Cropper  v.  Burton,  5  Leigh,  426.)  Therei  are  cases, 
however,  which  assume  tliat  the  averments  of  the  bill 
not  denied  or  noticed  by  the  answer,  are  considered  to 
be  admitted  as  true,  and  need  no  f urthef  proof.  (Page 
V.  Winston,  2  Munf.  298 ;  Scott  v.  Gibbons,  5  Munf. 
86.)  But  the  proper  cottrse',  as  we  have  seen,  is  to  ex- 
cept to  the  answer'  ior  insufficiency.     (ColeWian  v.  Lyne, 

4  Rand.  454.)' 

If  ft  earnse '  eoftieS  on  to  be  heard  itptoii  bill  and  an- 
swer merely,  without  aiiy  replication  fhfei*eto,  the  an- 
swer is  to  be  tEiken  to  be  true,  it  seems,  in  &ll  its  parts, 
(Kennedy  V.  Ba^florj  1  Wsish.  163;  Pickett  v.  Chilton^ 

5  Munf.  467) ;  but  in  getieriil  it  is  not  evidence  for  the 
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respondent,  when  it  asserts  a  right  affirmatively,  in  op- 
position to  the  plaintiff's  demand.     The  facts  thus  as- 
serted must  be  established  by  independent  and  satis- 
factory proof  .     (2  Stor.  Eq.  §  1529;  Paynes  v.  Coles, 
1  Munf.   573;  Vathir  v.  Zane,  6   Grat.  246.)     And 
hence  the  personal  representative  of  a  decedent,  when 
called  to  account  for  his  administration,  is  not  permitted 
by  his  answer  to  swear  himself  into  a  title  to  part  of 
the  decedent's  estate.     (Beckwith  v.  Butler,  1  Wash. 
224.)  The  utmost  effect  allowed  to  an  answer  which  ad- 
mits a  charge  against  the  respondent,  and   seeks  to 
discharge  him  therefrom,  is  where  the  whole  is  stated 
as  one  transaction  and  in  one  sentence,  as  that  on  a  par- 
ticular day  he  received  a  sum  of  money,  and  paid  it 
over.     But  if  he  admits  tlie  receipt  of  money  on  a^ 
particular  day,  and  says  that  on  a  subsequent  day  he 
paid  it  over,  his  admission  is  taken  to  be  true,  and  he 
must  prove  the  matter  in   discharge;     (Thompson  v. 
Lambe,  7  Ves.  587,  &  n  (b);  Ridgeway  v.  Darwin,  7 
Yes,  404;  Robinson  v.  Scotney,  19  Ves.  584;  Hart  v. 
Ten  Eyer,  2  Johns.   Ch.  R.  (N.  Y.),  62,  87,  98.)     But 
this  pi'inciple  does  not  prevent  its  being  requisite  to- 
read  the  entire  answer,  w^hen  it  is  in  part  responsive  to 
the  bill,  and  in  part  asserts  an  independent  claim ;  not 
indeed  to  have  as  to  the  latter  matter  the  potent  force 
which  it  is  acknowledged  to  have  as  to  the  former,  but 
to  avail  as  it  may,  according  to  the  impression  which 
such  an  averment  is,  under  the  circumstances,  fitted  to 
produce  upon  a  candid  mind.     And  tliis,  be  it  observed,, 
is  no  more  than  the  common  rule  of  evidence  that  the 
whole  of  what  one  says  at  the  time  is  to  be  stated,, 
(whether  credited  or  not),  and  not  so  much  only  as  may 
tend  adversely  to  his  interests,  for  one  part  may  mate- 
rially qualify  another.     (Fletcher  v.  Froggat,  2  Carr. 
&  P.  (12  E,  C.  L.)  569;  Randle  v.  Blackburn,  5  Taunt. 
(1  E.  C.  L.)  245;  Hill  v.  Chapman,  2  Bro.C.  C.  612; 
Blount  V.  Burrow,  1  Yes.  Jr.  547 ;  Morrison  v.  Grubb, 
23  Grat.  348  &  seq.)     Hence  in  the  last  named  case 
of  Morrison  v,  Grubb,  where  the  answer  admitted  the 
possession  of  certain  chattels  which  had  belonged  to  a 
decedent  recently  before  his  death,,  but  which  the  re- 
spondent averred  the  decedent  had  given  him  in  his 
life-time,,  and  in  his  last  illness,  shortly  before  he  died, 
the  whole  answer  was  taken  together,  l)ecause,  as  the 
court  remarked,  it  would  be  "  improper  to  allow  the 
first  part  of  his  declaration  as  to  the  possession,  and 
to  exclude  the  latter  part  as  to  the  means  by  which  he- 
obtained  it." 
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A  distinction,  however,  in  respect  to  this  subject  is 
to  be  noted  in  case  of  a  bill  filed  merely  for  discovery. 
The  answer  is  then  to  be  treated  as  the  testimony  of  a  wit- 
ness ;  and  no  part  of  it  pertinent  to  the  discovery  is  to  be 
rejected  because  it  is  affirmative  matter  in  avoidance  of 
that  which  is  admitted  to  be  true.  But  it  is  subject  to 
be  discredited  in  the  same  manner  as  the  testimony  of 
any  other  witness,  by  extrinsic  contradictory  proof,  or 
by  its  context,  &c.  (Lyons  v.  Miller,  6  Grat.  427, 
439.) 

In  respect  to  the  ammidment  of  answers  it  is  to  be 
observed  that,  as  answers  are  verified  by  the  respon- 
dents oath,  an  amendment  of  them  (as  is  the  case  also 
with  pleas  which  are  sworn  to)  is,  for  obvious  reasons, 
not  easily  admitted  In  mere  matters  of  form,  or  mis- 
takes of  dates,  or  verbal  inaccuracies,  which  the  court 
is  satisfied  have  occurred  through  inadvertence,  there  is 
considerable  indulgence  in  allowing  amendments  ;  but 
in  respect  to  material  facts,  or  where  it  is  sought  to 
change  essentially  the  grounds  of  defence  taken  in  the 
original  answer,  amendments  are  admitted  with  great  re- 
luctance. To  support  such  applications  the  court  re- 
quires very  cogent  circumstances,  and  such  as  repel  the 
notion  that  the  defendant  designs  to  evade  the  justice 
of  the  ease,  or  to  set  up  new  and  ingeniously  contrived 
defences  and  subterfuges ;  and  especially  averse  is  the 
com"t  to  admit  amended  answers  letting  in  new  facts 
and  defences  wholly  dependent  upon  parol  evidence, 
because  to  allow  such  changes  of  sworn  statements  has 
a  natural  tendency  to  encourage  carelessness  and  indif- 
ference in  making  them,  and  leaves  too  much  room  open 
for  the  introduction  of  averments  and  evidence  manufac- 
tured for  the  occasion.  Where,  however,  the  new  facts 
proposed  to  be  set  forth  in  the  amended  answer  are 
contained  in  documents  which  have  been  omitted  and 
overlooked  by  accident  or  mistake,  less  rigor  is  ob- 
served, because  the  same  reason  does  not  apply,  seeing 
that  the  documents  must  speak  the  same  language  last 
as  first.  And  upon  like  principles  an  answer  is  allowed 
to  be  quite  freely  amended  in  order^  to  admit  the  de- 
fence of  any  statute,  such  as  the  statute  of  limitations. 
(White.  V.  Turner,  2  Grat.  502,505.  Coop.  Eq.  PI. 
336  &  seq.;  Stor.  Eq.  PI.  §  896  &  seq.) 

The  whole  matter  of  amendments  rests  in  the  sound 
discretion  of  the  court.  In  general,  however,  the  in- 
dulgence is  confined  to  cases  of  mere  mistake  or  sur- 
pi'ise;  and  a  distinction  is  also  made  between  the 
allowance  of  an  amendment  as  to  a  matter  of  fact,  and 
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as  to  a  conclusion  in  law,  an  amendment  as  to  the  lat- 
ter being  much  more  freely  allowed.  (Coop.  Eq.  PI. 
337  &.seq.;  Stor.  Eq.  PL  §  896,897  ;  Pearce  v.  Grove, 
1  Ambl.  65 ;  Patterson  v.  Slaughter,  1  Ambl.  292 ; 
Harcourt  v.  Sherrard,  2  Yern.  434  and  n.  (1) ;  Dolder 
V.  Bank  of  England,  10  Ves.  285 ;  Wells  v.  Wood,  10 
Yes.  401 ;  Roemer  v.  Simon,  5  Otto.  (96  U.  S.)  220,) 
Formerly,  when  applications  to  amend  were  granted, 
the  practice  was  to  take  the  old  answer  off  the  file,  and 
to  substitute  the  new  one  ;  but  in  more  recent  times,  a 
better  course,  inaugurated  by  Lord  Thurlow,  has  been 
adopted,  of  allowing  a  supplementary  answer  explana- 
tory or  amendatory  of  the  first  to  be  put  in,  so  that 
ioth  remain  on  file.  (Coop.  Eq.  PI.  339;  Curling  v. 
Townsend.  19  Yes.  631-'32  ;  Eules  Supreme  Court  of 
United  States,  1  Abb.  U.  S.  Pr.  142.) 

Upon  the  hearing  of  a  cause,  where  it  appears  that  the 
answer  has  not  put  in  issue  the  facts  necessary  to  ajpro- 
jper  decision,  the  court,  in  order  to  remove  the  embar- 
rassment, permits  an  amendment  of  the  answer  to  be 
made  hardly  less  freely  than  of  the  bill ;  but  this  is  only 
with  a  view  to  save  expense,  and  where  no  injury  can 
arise  to  other  parties  from  the  indulgence,  (Mitf.  Eq. 
PI.  262-'3.)  And  upon  like  grounds,  when  a  fact 
which  may  be  of  advantage  to  a  defendant  has  hap- 
pened subsequently  to  the  filing  of  his  answer,  although 
it  cannot,  with  propriety,  be  put  in  issue  by  amending 
his  answer,  yet  the  court,  upon  its  so  appearing  at  the 
hearing,  will  continue  the  cause  until  the  plaintiff  shall 
file  a  new  bill,  which  shall  put  the  fact  in  issue,  and 
shall  bring  the  same  to  a  hearing  along  with  the  origi- 
nial  suit.  (Coop.  Eq.  PI.  340.) 
4s,  The  manner  of  Objecting  to  the  Sufficiency  of  an  An- 
swer, and  of  Supplying  its  Deficiencies. 

What  amounts  to  insufficiency  in  the  answer,  and  the 
mode  of  objecting  to  it  by  excejytions  in  writing,  and  the 
doctrine  touching  the  subject,  has  been  already  expounded 
{Ante,  p.  1180-'81),  and  cannot  be  again  touched  upon. 
See  Mitf.  Eq.  PI.  250  &  seq ;  Coop.  Eq.  PI.  319  & 
seq  ;  Stor.  Eq.  PI.  §  864  &  seq. 
3".  The  Replication  by  the  Complainant,  and  its  Conse- 
quences. 

After  the  defendant  has  put  in  his  plea  or  answer,  the 
plaintiff  must  determine  whether  the  answer  or  the  plea  is 
sufficient,  and  also  whether  he  M'ill  amend  his  bill.  If  he 
neither  excepts  to  the  answer  nor  to  the  plea  for  insufficiency, 
nor  amends  his  bill,  the  usual  step  next  taken  by  him  is  to 
file  a  replication,  which  is  the  avoidance  or  denial  of  the 
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answer  or  plea,  and  in  maintenance  of  the  bill,  to  draw  the 
'  matter  to  a  direct  issue,  to  be  proved  or  disproved  by  testi- 
mony.    (Coop.  Eq.  PI.  328-'9  ;  Stor.  Eq.  PI.  §  87T ;  Mitf. 
Eq.  PI.  255  &  seq.) 

When  the  plaintiff  has  thus  put  in  his  replication  to  the 
answer  or  plea,  he  has  thereby  admitted  its  sufficiency,  and 
cannot  except  to  it  for  insuliicieucj',  however  gross  its  im- 
perfections, although  he  is  sometimes  allowed,  when  the 
justice  of  the  case  clearly  requires  it,  to  withdraw  his  repli- 
cation, upon  condition  of  paying  the  costs  thereby  incurred, 
in  order  that  he  may  be  in  a  condition  to  except.  (Coop. 
Eq.  PI.  328 ;  Coleman  v.  Lyne,  4  Kand.  454.) 

Where  the  defendant,  by  his  answer,  admits  the  plain- 
tiff's  case,  or  such  material  part  thereof  as  enables  the  lat- 
ter to  go  to  hearing  without  the  examination  of  witnesses, 
no  replication  is  needful ;  but  as  in  such  case  the  defendant, 
by  the  absence  of  a  replication,  is  precluded  from  substan- 
tiating the  answer  by  evidence,  tha  v:hole  of  it  is  taken  to 
le  true,  and  it  therefore  behooves  the  plaintiff  to  look  at- 
tentively into  the  answer,  to  see  that  the  effect  of  the  ad- 
missions therein  is  not  avoided  by  the  new  matter  which  it 
may  contain.  (Coop.  Eq.  PI.  329 ;  2  Rob.  Pr.  (1st  ed.) 
312,  404 ;  Kennedy  v.  Baylor,  1  Wash.  162 ;  Pickett  v. 
Chilton,  5  Munf .  467 ;  Coleman  v.  Lyne,  4  Rand.  456 ; 
Shirley  v.  Long,  6  Rand.  764.) 

Formerly,  replications  in  equity  were  either  general  or 
special,  as  at  law  they  still  are.  A  general  replication, 
which  alone  is  now  used  in  equity,  is  a  general  denial  of 
the  defendant's  plea  or  answer,  and  an  assertion  of  the 
truth  and  sufficiency  of  the  bill.  A  special  replication  is 
the  averment  of  some  additional  fact  by  the  plaintiff,  in 
order  to  avoid  new  matter  introduced  by  the  defendant; 
and  it  seems  was  in  use  in  Lord  Nottingham's  time,  during 
the  reign  of  Charles  II,  (about  A-  D.  1680).  The  conse- 
quence of  a  special  replication  was  a  rejoinder,  which 
.  either  traversed  the  replication,  or  confessed  and  avoided 
it  in  turn  by  new  matter,  and  then  might  come  in  like 
manner  successively,,  a  sur  rejoinder,  a  rebutter,  and  sur- 
rebutter, as  at  law.  But  the  inconvenience,  expense  and 
delay  of  these  proceedings,  as  it  is  said,  have  occasioned  a 
change  of  practice,  and  the  total  abandonment  of  special 
replications,  amendments  of  the  hill  being  substituted  in 
the  room  thereof.  It  has  accordingly  passed  into  a  rule 
that  the  plaintiff  is  to  be  relieved  according  to  the  case 
stated  in  his  hill,  either  original  or  amended.  (Coop.  Eq. 
PI.  329-30;  Rules  Supreme  Ct.  of  U.  States,  1  Abb.  U. 
S.  Pr.  140.) 

The  plaintiff  in  Virginia  seems  to  be  under  no  obligation 
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to  file  any  replication  at  all,  however  unwise  it  may  be  not 
'  to  do  so,  being  expressly  allowed  to  set  the  cause  for  hear- 
ing upon  the  answer,  or  upon  a  general  replication  thereto, 
»  as  he  may  prefer.  (V.  C.  1873,  c,  167,  §  49.)  And  it  is 
also  expressly  enacted,  that  "  no  decree  shall  be  reversed 
for  want  of  a  replication  to  the  answer,  where  the  defen- 
dant has  taken  depositions  as  if  there  had  been  a  replica- 
tion." (V.  0.  1873,  c.  177,  §  4.)  And  it  is  further  pro- 
vided, that  if  four  months  elapse  after  the  answer  is  filed, 
without  the  case  being  set  for  hearing  by  the  plaintiff,  and 
without  exceptions  being  filed,  the  defendant  may  have  the' 
cause  set  forbearing  as  to  himself.  (Y.  0. 1873,  c.  171,  §  48.) 
It  is  supposed  that  if  in  such  a  case  there  is  no  replication, 
the  answer  will  be  taken  as  vjholly  true,  as  it  is  when  the 
plaintiff  sets  the  cause  for  hearing  without  a  replication  ; 
but  the  point  is  not  likely  to  zxise  in  practice,  as  it  is  the 
custom  for  the  clerk  to  enter  a  general  replication,  as  of 
course.     (Sands'  Suit  in  Eq.  79,  80.) 

In  the  practice  of  the  United  States  courts,  the  replica- 
tion is  understood  to  be  indispensable,  in  order  to  make 
up  the  issue,  as  logically  it  ought  to  be.  (Rules  Supreme 
Ct.  of  U.  States,  1  Abb.  U.  S.  Pr.  143.) 

The  general  replication  in  Virginia  is  always  put  in 
orally,  and  with  us,  as  was  just  remarked,  by  the  clerk  as 
a  mdtter  of  course.  A  similar  practice  is  said  to  prevail 
in  the  circuit  court  of  the  United  States  at  Richmond  ; 
but  the  terms  of  the  66th  rule  of  the  Supreme  court  seem 
clearly  to  import  that  it  should  be  in  writing.  (Sands' 
Suit  in  Eq.  78,  n  *;  1  Abb.  U.  S.  Pr.  143.) 

Section  iv. 
Of  the  Decree. 
4*.  The  Decree. 

The  doctrines  applicable  to  decrees  may  be  expounded 
under  the  several  heads  of,  (1),  The  general  nature  of  a 
decree  in  chancery ;  (2),  The  conditions  to  be  sometimes 
named  in  decrees  ;  (3,)  The  terms  of  a  decree ;  (4),  The  re- 
servations to  be  sometimes  inserted  in  decrees ;  (5),  The 
character  of  decrees  ;  and  (6),  The  modes  of  compelling 
performance  of  decrees ; 
W.  C. 
1"  The  General  Nature  of  a  Decree  in  Chancery. 

Upon  the  hearing  of  a  cause,  if  there  be  any  of  the  de- 
fendants who  have  not  answered,  it  is  usual  for  the  decree 
to  show  on  its  face  that  the  proper  proceedings  were  had, 
in  order  to  mature  the  cause  for  trial  as  to  them,  e.  g.,  the 
due  service  of  process  upon  them,  proceedings  by  order 
of  publication  against  a  non-resident,  &c.;  but  the  omission 
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to  state  this  in  the  decree,  if  in  fact  the  cause  has  been  duly 
matured  as  to  all  the  parties,  is  not  error.  (Quarrier  v. 
Carter,  4  H.  &  M.  242.) 

But  it  is  worthy  of  special  observance,  that  all  proceed- 
ings against  a  non-resident  alien  enemy,  who  cannot  lawfully 
appear  to  defend  his  interests,  are,  for  the  most  part,  in- 
operative  and  void.  A  notice  addressed  to  him,  and  pub- 
lished in  a  newspaper,  is  a  mere  idle  form.  Without  a 
violation  of  law  he  cannot  even  see,  much  less  obey  it. 
Hence,  a  decree  to  foreclose  a  mortgage  within  the  Union 
lines,  during  the  late  civil  war,  is  of  no  effect  as  to  the 
niortgagor,  who  had  heen  forced  to  go,  or  had  always  been,, 
within  the  Confederate  lines.  (Dean  v.  Nelson,  10  WaL 
172 ;  Lasere  v.  Kochereau,  17  Wal.  438.)  This  principle, 
however,  does  not  apply  in  favor  of  one  who  voluntarily 
leaves  his  residence  to  engage  in  hostilities  against  his- 
country.  Such  an  one  cannot  complain  of  legal  proceed- 
ings prosecuted  against  him  as  an  absentee.  (Ludlow  v. 
Kamsey,  11  Wal.  589.)  Nor,  g,ccording  to  the  principle 
enforced  by  the  Supreme  court  of  the  United  States,  does 
it  apply  where  no  judicial  process  is  required  to  effect  a 
sale,  as  in  the  case  of  a  deed  of  trust.  (University  of  Mo. 
V.  Finch,  18  Wal.  168.)  But  the  supreme  court  of  Virgi- 
nia does  not  admit  the  doctrine  of  this  latter  case,  holding 
that  when  the  debtor  and  creditor  live  on  opposite  sides  of 
hostile  lines,  the  debtor  is  in  no  default  in  not  paying  the 
money,  and  therefore,  no  sale  can  be  made  in  pursuance 
of  the  deed.  (Walker  v.  Beauchler,  27  Grat.  516-'17.) 
If  this  principle  be  conceded  it  would  expose  the  doctrine 
of  Ludlow  V.  Bamsey  also  to  some  doubt. 

The  decree  ought  to  show  on  its  face,  upon  what  the 
cause  is  heard,  e.  g.,  the  bill,  answer,  replication  thereto, 
and  exhibits,  or  as  many  of  them  as  constituted  the  foun- 
dation of  the  decree,  without,  however,  reciting  their  con- 
tents, as  was  formerly  the  practice  in  England ;  and  so  rig- 
orously is  this  rule  insisted  upon,  independently  of  statute, 
that  where  the  answer  denied  the  allegations  of  the  bill, 
and  a  general  replication  thereto  was  filed,  and  depositions 
taken  impugning  the  truth  of  the  answer,  whereupon  a 
decree  was  pronounced  against  the  defendant ;  yet,  because 
in  the  decree,  the  cause  was  stated  to  have  been  heard  upon 
the  Mil,  answer,  and  exhibits,  saying  nothing  of  the  repli- 
cation, or  of  the  depositions,  the  decree  was  reversed,  as  if 
there  really  had  not  been  either  replication  or  depositions. 
(Shumate  v.  Dunbar,  6  Munf.  431, ;  see  Nelson  v.  Corn- 
well,  11  Grat.  741.)  This  seems,  however,  to  be  at.  all 
events  stricto  jure,  and  hardly  to  be  reconciled  with  the 
liberal  usages  which  distinguish  proceedings  in  equity,  and 
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at  present  is  quite  incompatible  with  the  statute  oi  jeofails 
in  causes  in  equity,  which  provides,  (V.  C.  1873,  c.  177,  § 
4),  that  "  no  decree  shall  be  reversed  for  want  of  a  replica- 
tion to  the  answer,  where  the  defendant  has  taken  deposi- 
tions as  if  there  had  been  a  replication ;  nor  shall  a  decree 
be  reversed  at  the  instance  of  a  party  who  has  taken  dep- 
sitions,  for  an  informality  in  the  proceedings  where  it  ap- 
pears that  there  was  a  full  and  fair  hearing  upon  the  mer- 
its, and  that  substantial  justice  has  been  done."  (Day  v. 
Hale,  22  Grat.  160.) 

A  decree  may  be  made  in  favor  of  any  party  to  the  suit, 
whether  he  is  a  plaintiff  or  defendant,  whilst  in  a  "court  of 
common  law,  as  the  student  will  remember,  a  defendant, 
independently  of  statute,  can  never  recover  anything  of 
the  plaintiff  except  the  costs,  nor  anything  of  a  co-defen- 
dant, and  by  statute  is  permitted  to  recover  of  the  plain- 
tiff in  but  a  single  case,  namely,  that  of  set-off.  {Ante,  p. 
660,  662;  Y.  C.  1873,  c.  168,  §  9.) 

The  exceptional  practice  which  prevails  in  this  particular 
in  the  court  of  chancery  is  vindicated  by  the  consideration 
that,  by  applying  to  the  court,  the  plaintiff  consents  to 
subject  himself,  according  to  the  law  of  the  forum,  to 
a  decree  for  any  balance  fotind  against  him.  (Brax- 
ton V.  Gregory,  Wythe.  15;  Todd  v.  Bowyer,  1  Munf. 
447;  Fitzgerald  v.  Jones,  1  Munf.  150;  Eandolph  v. 
Kinney,  3  Rand.  398.)  Hence,  in  equity  the  plaintiff 
is  not  at  liberty  to  discontinue  his  suit,  without  the  defen- 
dant's consent,  any  more  than  he  can  at  law,  under  the 
statute  of  set-off,  after  a  set-off  filed.  (2  Eob.  Pr.  (1st  ed.) 
405;  Y.  C.  1873,  c.  168,  §  9;  Lashley  v.  Hogg,  11  Yes. 
602.)  ' 

But  no  decree  can  be  made  in  favor  of  a  person  who  is 
not  a  party.  Hence,  on  a  bill  by  one  of  several  distri- 
butees against  an  executor,  although  the  plaintiff  acknow- 
ledge tliat  the  other  distributees  are  as  much  entitled  as 
himself,  yet  no  decree  for  distribution  amongst  them  can 
be  pronounced,  nor  indeed  any  decree  at  all.  The  proper 
course  is  to  amend  the  hill  and  make  them  parties.  (Shep- 
pard  V.  Starke,  3  Munf.  29,  40;  Bailey  v.  Boblnsons,  1 
Grat.  4.)  And  even  though  persons  are  named  as  parties, 
it  is  inadmissible  to  decree  a  distribution  of  a  fund  amongst 
them  by  the  indefinite  description  of  ^'■brothers  and  sisters  " 
of  a  decedent ;  but  the  name  of  each,  and  the  sum  to  be 
paid  him  or  her  must  be  plainly  set  forth ;  and  this  is  true, 
notwithstanding  the  parties  are  joint  complainants,  and 
have  been  named  severally  in  the  bill.  (Sheppard  v. 
Starke,  3  Munf.  29, 40;  Quarles  v.Quarles,2Munf.321.)  So 
also  where  a  husband  claims  in  right  of  his  wife,  and  also  as 
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.guardian  of  her  infant  child,  the  decree  should  discriminate 
between  what  he  is  to  receive  as,  guardian,  and  what  comes 
to  him  in  right  of  his  wife.  (Cavendish  v.  Fleming,  3 
Munf.  198.) 

2*-  The  Conditions  to  be  .sometimes  NamM  in  Decrees. 

A  decree  may  be,  of  course,  wholly  unconditional,  but 
if  it  is  predicated  upon  compliance  with  any  conditions., 
they  must  be  plainly  set  forth  in  it.  Thus,  no  legacy  nor 
distributive  share  is  to*  be  decreed  to  be  paid  by  a  personal 
representative,  without  requiring  as  a  condition  precedent, 
according  to  the  statute,  (V.  C.  1873,  c.  128,  §  36,)  a  re- 
funding-iond,  to  be  executed  by  the  legatee  or  distributee, 
with  sufficient  security,  conditioned  to  refund  "a  due  pro- 
portion of  any  debts  or  demands  which  may  afterwards 
appear  against  the  decedent,  and  of  the  costs  attending 
their  recovery;"  and  that  although  there  be  no  appearance 
entered,  nor  defence  made  on  the  part  of  the  personal  re- 
presentative. (Sheppard  v.  Starke,  3  Munf.  41 ;  McEae 
V.  Brooks,  6  Munf.  157;  Machir  v.  Machir,  6  Munf.  265; 
Eootes  V.  Webb,  4  Munf.  77.)  And  in  this  particular 
consists  a  marked  diversity  in  the  mode  of  administration 
in  equity  and  at  law.  At  law  there  can  be  in  no  case  a 
final  judgment  dependent  on  a  condition;  whilst  equity 
does  not  scruple  to  impose  conditions  wherever  the  justice  of 
the  case  requires  thera.  Hence,  b,  judgment  for  a  certain 
sum  of  money,  to  he  discharged  by  the  transfer  and  delivery 
of  certain  stock  at  par,  is  erroneous,  and  must  be  reversed. 
The  court  can  only  award  damages  for  the  failure  to  de- 
liver the  stock.  And  hence  also,  there  can  be  no  proceed- 
ing at  law  for  a  legacy  or  distributive  share,  unless  there 
be  proved,  not  only  the  assent  of  the  personal  representative, 
but  his  waiver  of  the  refunding-hond,  which  he  is  in  general 
entitled  to  demand.  (Or.  &  Alex.  lB.  R.  Co.  v.  Cowherd, 
17  Grat.  366 ;  Nelson  v.  Cornwell,  11  Grat.  738.) 

3®-  The  Terms  of  the  Decree. 

The  terms  of  the  decree  must  have  reference  especially 
to  the  character  in  which  the  defendant  is  sued,  and  to  the 
ground  upon  which  the  sentence  goes  against:  him.  Hence, 
if  money  be  ascertained  to  be  due  from  a  decedent,  a  de- 
cree against  his  personal  representative,  if  there  is  no  ad- 
mission of  assets,  nor  any  account  showing  assets  to 
be  in  his  hands,  ought  to  he  de  bonis  testatoris  ;  whilst  if 
there  appears  to  be  in  his  hands  a;  sufficiency  of  assets, 
whether  it  appear  by  his  own  admission,  or  by;tbe  adjust- 
ment of  his  accounts, of  administration,  the  decree  should 
be  de  bonis  propriis ;  and  in  either  case  it  will  be  error 
not  to  have  the  decree  according  to  these  principles.  (Hite 
V.  Paul,  2  Munf.  154;   Quarles  v.Quarles,  2  Munf.  325; 
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Moore  v.  Ferguson,  2  Munf .  421 ;  Sheppard  v.  Starke,  3 
Munf.  29;  Templeton  v.  Fauntleroy,  3  Eand.  434.) 

In  respect  to  decrees  directing  conveyances  or  other 
writings  to  be  executed,  it  is  to  be  observed,  that  the  plain- 
tiff may  be  decreed  not  only  to  execute  a  writing  himself,' 
but  also  to  procure  a  third  person  to  execute  it,  as  the 
price  of  the  courfs  assistance,  (Moon  v.  Campbell,  6  Munf. 
604) ;  but  the  defendant,  unless  he  also  is  a  suitor  to  the 
court,  cannot  be  required  to  do  more  than  himself  to  ab- 
stain from  or  to  perform  any  particular  act.  In  order  to 
facilitate  the  consummation  of  decrees  which  call  for  con- 
veyances, we  have  in  Virginia  a  wholesome  statutory  pro- 
vision, that "  a  court  in  equity,  in  a  suit  in  which  it  is  pro- 
per to  decree  the  execution  of  any  deed  or  writing,  may 
appoint  a  commissioner  to  execute  the  same  ;  and  the  exe- 
cution thereof  (by  such  commissioner)  shall  be  as  valid  to 
pass,  release  or  extinguish  the  right,  title  and  interest  of 
the  party  on  whose  behalf  it  is  executed,  as  if  such  party 
had  been  at  the  time  capable  in  law  of  executing  tlie  same, 
and  had  executed  it  "  (V.  C.  1873,  c.  174,  §  7;  Evans  v. 
Spurgin,  6  Grat.  117;  Howery  v.  Helms,  20  Grat.  7.) 

A  question  arises  in  connection  with  decrees  for  con- 
veyances of  lands,  whether  it  is  competent  for  a  court  of 
equity  to  order  a  conveyance,  or  to  make  any  other  decree 
touching  land  situated  in  another  country  or  jurisdiction. 
The  doctrine  is,  that  if  the  person  to  do  the  act  decreed  is 
within  the  power  of  the  court,  and  tlie  act  may  be  done 
without  the  exercise  of  any  authority  operating  territorially 
within  the  foreign  jurisdiction,  the  court  may  act  in  per- 
sonam, and  oblige  the  party  to  convey,  or  otherwise  to 
comply  with  its  decree.  But  it  is  not  competent  to  the 
court  to  decree  touching  a  foreign  subject,  when  the  act  to 
be  done  can  be  accomplished  and  perfected  only  by  an  au- 
thority operating  territorially.  Thus,  a  conveyance  may  be 
decreed  of  lands  abroad,  if  the  defendant  is  within  the 
jurisdiction,  but  not  &  partition  of  lands,  as  between  joint- 
tenants,  tenants  in  common,  or  co-heirs.  (2  Stor.  Eq.  § 
1290  &  seq,  1298 ;  Penn  v.  Ld.  Baltimore,  1  Yes.  Sen. 
444 ;  Massie  v.  Watts.  6  Cr.  160 ;  Dickinson  v.  Hoomes, 
8  Grat.  411 ;  Barger  v.  Buckland,  28  Grat.  863.) 

Public  policy  so  imperiously  demands  that  an  end  should 
be  made  as  speedily  as  possible  of  all  controversy,  accord- 
ing to  the  maxim,  ut  sit  finis  litium,  that  it  has  long  been 
the  course  of  the  courts  of  equity,  where  all  the  parties 
liable  to  the  plaintiff  are  before  the  court,  and  their  several 
liabilities  are  ascertained,  to  decree  in  the  first  instance 
against  the  party  who  is  ultimately  responsible,  or  accord- 
ing to  the  rude  but  expressive  phrase  of  the  earlier  cases, 
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"  to  put  the  saddle  at  once  upon,  the  right  horsed''  (Garnett 
V.  Macon,  6  Call.  349 ;  Stor.  Eq.  PI.  §  172  &  seq.)  This 
doctrine  of  course  often  leads  to  decrees  in  favor  of  one 
defendant  against  another ;  but  that  can  with  propriety  occur 
only  where  the  equities  between  the  defendants  arise  out 
of  the  pleadings  and  proofs  between  the  plaintiff  and  the 
defendants,  and  svhstantially  the  decree  is  in  favor  of  the 
plaintiff ;  and  it  is  generally  agreed  that  the  practice  ought 
not  to  be  extended  further  than  it  has  already  gone.  Thus 
where  a  surety  files  his  bill  against  the  creditor  and  the 
principal  delttor,  to  compel  the  creditor  to  make  his  debt 
out  of  certain  property  of  the  principal,  subject  to  a  prior 
specific  lien,  a  decree  may  be  made  accordingly,  as  between 
the  two  defendants.  (2  Eob.  Pr.  (1st  ed.)  397  &  seq; 
Chamly  v.  Ld.  Duusany,  2  Sch.  &  Lefr.  689 ;  West  v. 
Belches,  5  Munf .  187 ;  McXiel  v.  Baird,  6  Munf.  316 ; 
Cocke  V.  Harrison,  3  Band.  494;  Chamberlayne  v.  Tem- 
ple, 2  Band.  3S4 ;  Morris  v.  Terrell,  2  Band.  6  ;  Temple- 
man  V.  Pauntleroy,  3  Band.  434 ;  Kinney  v.  Harvey,  2 
Leigh,  70 ;  Hubbard  v.  Goodwin,  3  Leigh,  522 ;  Munday 
V.  Vawter,  3  Grat.  518 ;  AUen  v.  Morgan,  8  Grat.  60  ; 
Blair  v.  Thompson,  11  Grat.  446  <fe  seq ;  Glenn  v.  Clark, 
21  Grat.  35 ;  Barger  v.  Buckland,  28  Grat.  866.) 
4'.  Reservations  contained  in  Decrees. 

One  of  the  most  constantly  recurring  instances  of  re- 
servations contained  in  decrees  arises  out  of  the  well  es- 
tablished principle,  that  independently  of  statute,  a  final 
decree  against  an  infant  defendant  must  expressly  allow 
him  mx  months  after  he  comes  of  age  to  show  error  there- 
in, or  else  it  is  erroneous  and  must  be  reversed.  As  to  an 
infant  plaintiff,  it  has  been  always  considered  tliat  he  is 
as  much  bound  by  a  decree  as  an  adult;  but  an  infant  de- 
fendant can  show  error  therein,  in  pursuance  of  the  re- 
servation just  referred  to,  and  let  it  be  observed,  (inde- 
pendently of  statute,)  only  in  pursuance  of  such  reserva- 
tion, and  hence  the  importance  of  inserting  it  in  the  de- 
cree. (Braxton  v.  Lee,  4  H.  fe  M.  376 ;  S.  C.  5  Call. 
459;  Pickett  v.  Chilton,  5  Munf.  467;  Brown  v.  Arm- 
istead,  6  Band.  602 ;  Jackson  v.  Turner,  5  Leigh,  119 ; 
Tennent  v.  Patton,  6  Leigh,  196.)  And  the  only  excep- 
tion to  this  doctrine  allowed  in  the  former  practice  of  the 
courts,  is  where  lands  ai-e  sold  by  decree  of  a  court  of 
chancery  in  order  to  make  a  partition,  in  which  case  the 
statute  was  construed  to  exelzide  the  infant  defendant  from 
having  a  day  to  show  cause.  (V.  C.  1873,  c.  120,  §  3 ; 
Parker  v.  McCoy,  10  Grat.  594.) 

This  reservation  in  favor  of  infants  being  very  often 
omitted,  and  decrees  in   consequence  reversed,  it  was  in 


PT.  II,  DIV.  VI,  OH.  II,  SEC.  iv.]    EEMBDIB8  IN  EQUITY. DEOEEE.        1203 

1850  enacted  in  Virginia,  that  it  should  not  be  necessary 
to  insert  such  a  provision.  "  But  in  any  case  in  which, 
but  for  this  section,  such  provision  would  have  been  proper, 
the  infant  may,  within  six  months  after  attaining  the  age 
of  twenty-one  years,  show  such  cause  in  like  manner  as  if 
the  decree  or  order  contained  such  provision."  (V.  C. 
1873,  c.  174,  §  10.) 

The  cause  to  be  shown  by  the  infant  upon  attaining  his 
age  must  not  be  merely  formal  without  prejudice  to  the 
merits,  but  mnst  show  error,  or  fraud  and  collusion,  (Rich- 
mond V.  Tayleur,  1  P.  Wms.  736 ;  Williamson  v.  Gordon,^ 
19  Ves.  115;  Pierce  v.  Trigg,  10  Leigh,  429) ;  and  it  must 
be  such  cause  as  existed  at  the  rendition  of  the  decree,  and 
not  such  as  may  have  arisen  afterwai'ds.  (Walker  v.  Page, 
21  Grat.  636.) 

But  other  reservations  may  be  made  besides  those  in 
favor  of  infants.  Thus,  liberty  may  be  reserved  to  either 
party  to  apply  for  farther  relief,  as  in  order  to  enforce  the 
payment  of  future  instalments  of  an  annuity  ;  or  in  case 
of  a  decree  for  a  legacy  quando  acciderint,  that  is,  when 
assets  come  to  the  hands  of  the  persomil  representative, 
to  compel  the  payment  of  the  legacy  ;  or  in  case  of  decrees 
for  divorce,  to  direct  from  time  to  time  the  custody  of  the 
children  ;  and  under  such  reservations  it  is  competent  for 
either  party  to  ask  the  interposition  of  the  court  in  a  sum- 
mary way,  upon  motion,  or  if  it  be  preferred,  the  relief 
may  be  had  upon  a  new  bill  to  carry  the  former  decree 
into  effect.  (Marshall  v.  Thompson,  2  Munf.  412  ;  Shep- 
pard  V.  Starke,  3  Munf.  29  ;  Jones  v.  Hobson,  2  E.and. 
483;  Thorntons  v.  Fitzhuglr,  4  Leigh,  213;  Kraker  v. 
Shields,  20  Grat.  403;  Ante,  p.  1138.) 
5®,  The  Character  of  Decrees. 

It  has  been  already  explained,  that  the  plaintiff  in  equity 
may  set  the  cause  for  hearing  as  to  any  defendant,  at  or 
after  the  rule-day  at  which  the  bill  is  taken  for  confessed 
as  to  him,  or  at  which  his  answer  is  filed ;  and  in  the  latter 
case,  the  cause  may  be  set  for  hearing  on  the  answer,  or 
upon  a  general  replication  thereto,  as  the  plaintiff  may 
prefer.  And  the  defendant,  on  his  side,  if  four  months 
elapse  after  his  answer  is  filed  without  the  case  being  so 
set,  and  without  exceptions  being  filed  to  his  answer,  may 
have  the  cause  set  for  hearing  as  to  himself.  (V.  C.  1873, 
c.  167,  §  49.)  And  when  the  cause  is  thus  set  for  hearing 
by  either  party,  it  is  transferred  to  the  cowr^  docket,  to  be 
disposed  of  in  its  turn,  at  the  next  ensuing  term,  by  being 
heard  and  decided,  or  by  being  continued  until  the  term 
following.     (V.  0.  1873,  c.  173,  §  2,  3.) 

It  seems  to  be  the  practice  in  England,  when  a  cause  is 
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thus  set  for  hearing,  for  the  plaintift  to  give  notice  to  the 
adverse  party  of  the  day  appointed  for  the  hearing.  And 
this  is  done  by  means  of  a  writ  called  a  subpoena  to  hear 
judgment.  This  practice  does  not  prevail  with  us,  but  the 
same  purpose  is  subserved  by  the  entry  of  the  cause  on  the 
court  docket.  (Sands'  Suit  in  Eq.  110  ;  2  Dan.  Oh.  Tr. 
1183.) 

The  result  of  the  hearing  is  or  may  be  a  decree,  which 
is  defined  to  be  a  sentence  or  order  of  the  court,  pro- 
nounced on  hearing  and  understanding  all  the  points  in 
issue,  and  determining  the  laght  of  all  the  parties  to  the 
suit,  according  to  equity  and  good  conscience.  (2  Dan. 
Ch.  Pr.  1192.) 

It  is  either  interlocutory  or  final;  interlocutory,  when 
the  consideration  of  the  particular  question  to  be  deter- 
mined, or  of  further  dii-ections  generally,  is  reserved  till 
a  further  hearing ;  and  final  when  the  rights  of  all  parties, 
as  made  by  the  pleadings,  are  completely  adjudicated,  and 
no  further  directions  as  to  the  merits  of  the  cause  are  re- 
served, or  required  to  be  given  by  the  court.  (Dan.  Ch. 
Pr.  1192,  1199  &  notes;  Young  v.  Skipwith,  2  Wash.  300; 
Allen  V.  Belches,  2  H.  &  M.  595 ;  Alexander  v.  Coleman, 
6  Muni.  339-'40;  Thorntons  v.  Fitzhugh,  4  Leigh,  213  ; 
Harvey  v.  Branson,  1  Leigh,  108;  Cocke  v.  Gilpin,  1  Rob. 
26  &  seq;  Vanmeter  v.  Vanmeters,  3  Grat.  148;  E.uff  v. 
Starke,  3  Grat.  134;  Fleming  v.  Boiling,  8  Grat.  292.) 
But  whilst  there  is  a  general  agreement  as  to  the  respective 
features  of  an  interlocutory  and  a  final  decree,  there  is 
considerable  diversity  in  the  application  of  the  charac- 
teristics in  particular  cases.  (See  2  Dan.  Ch.  Pr.  1119,  n 
(1);  2  Rob.  Pr.  (1st  ed.)  421.) 

In  the  case  which  we  are  pursuing  through  its  proceed- 
ings, {Ante,  p.  lllO-'ll,)  the  decree  which  is  demanded, 
namely,  for  an  account  of  the  administration  of  Jane  Hart, 
the  assignment  to  her  of  her  dower  in  her  husband's  lands, 
and  the  partition  of  the  residue  amongst  his  children  and 
heirs,  is  generally  allowed  to  be  interlocutory.  But  whilst 
in  Virginia  a  decree  for  a  sale  under  a  mortgage  is  deemed 
interlocutory,  because  the  sale  is  not  consummated  until  ap- 
proved by  the  court,  (Fairfax  v.  Muse,  2  H.  &  M.  568 ; 
Ellzey  V.  Lane,  2  H.  &  M.  558 ;  Allen  v.  Belches,  2  H. 
.&  M.  595,)  yet  the  Supreme  court  of  the  United  States, 
and  the  general  tenor  of  American  authority,  holds  it  to  be 
final.  (2  Dan.  Ch.  Pr.  1199,  n  (1);  Ray  v.  Law.  3  Cr. 
179;  Allen  v.  Belches,  2  H.  &  M.  595;  Fairfax  v.  Muse, 
2  H.  &  M.  551 ;  Cocke  v.  Gilpin,  1  Rob.  35  &  seq.) 

The  form  of  an  interlocutory  decree  may  next  be  sub- 
mitted as  follows: 


PT.  n,  DIV.  VI,  CH.IIjSEC.iv.]    REMEDIES  IN  EQUITY. DECEEB.  1205 

FOKM  OP  AN  Inteelooutoby  Decre. 

Names  of  par-  James  Hart, Complainant, 

UeH,  (fee.  vs.  >In  Chancery. 

Jane  Hart,  in  her  own  right,  and  the  same  Jane, 
as  administratrix  with  the  will  annexed  of  Thomas 
Hart,  deceased,  John  Hart,  Henry  Wells,  and  Mary 
his  wife,  late .  Mary  Hart,  and  Anne  Hart,  by  her 
guardian  ad  litem, ..Defendants. 

Proceed,  ag'nst  The  defendant,  John  Hart,  who  is  out  of  this  country,  and 
abs't  defend'U.  against  whom  the  complainant  appears  to  have  proceeded  in  the 
Bill  taken  for  manner  prescribed  by  law  against  absent  defendants,  still  failing 
conf.  as  to  him.  to  appear  and  answer,  on  motion  of  the  complainant,  by  counsel, 
Hearing  of       the  court  doth  take  his  bill  for  confessed  as  to  that  defendant.    And 

cause  as  to       the  cause  coming  on  to  be  heard  this day  of ,  in  the  year 

otlier  deferCts.  of  our  Lord,  eighteen  hundred  and ,  as  to  the  other  defendants, 

Upon  Mil,  an-  upon  the  biU,  the  answers  in  person  of  the  adult  defendants,  Jane 
swers,  replica-  Hart,  in  her  own  right,  and  also  as  administratrix  with  the  will  an' 
tions,  exhibits  nexed  of  Thomas  Hart,  deceased,  and  Henry  Wells,  and  Mary  his 
and  testimo'y.  wife,  and  of  the  infant-defendant,  Anne  Hart,  by  B.  T. ,  her  guar- 
dian ad  litem,  the  replications  thereto,  the  exhibits  filed,  and  the 
Argument  of  evidence  of  witnesses,  was  argued  by  counsel.  On  consideration 
counsel.  whereof  the  court  doth  adjudge,  order,  and  decree  that  T.  W. ,  J. 

Court s  decree.  C,  K.  F.,  E.  K.,  and  S  N.,  be  appointed  commissioners,  who,  or 
Commissioners  any  three  of  them,  being  first  duly  sworn,  shall  well  and  truly  allot 
to  as'gn  dow'r.  and  assign  to  the  defendant,  Jane  Hart,  widow  and  relict  of  Thomas 
Hart,  deceased,  by  metes  and  bounds,  one  full  and  equal  third  part, 
in  quality  and  quantity,  of  the  tract  of  land  called  Fairfield,  in  the 
bill  and  proceedings  mentioned,  whereof  the  said  Thomas  died 
seised  of  an  estate  of  inheritance,  to  have  and  to  hold  the  said 
third  part  for  the  term  of  her  natural  life,  as  and  for  the  dower  of 
And  to  make     the  said  Jane  in  the  said  land.     And  that  the  same  commissioners, 
partition.         or  any  three  of  them,  being  first  duly  sworn,  do  make  equal  and 
fair  partition  in  severalty  of  the  residue  of  the  said  tract  of  land, 
between  the  complainant,  James  Hart,  and  the  defendants,  John 
Hart,  Mary  Wells,  wife  of  Henry  Wells,  and  Anne  Hart,  who  are  chil- 
dren and  heirs  of  the  said  Thomas  Hart,  deceased.     And  the  com- 
And  io  report,  missioners  are  directed  to  report  their  proceedings  in  pursuance  of 

this  decree  to  the  court,  in  order  for  a  final  decree. 
Injunction  dis-     And  the  court  doth  further  adjudge,  order,  and  decree,  that  the 
solved.  injunction  awarded  in  this  cause  by  the  judge  in  vacation  be  dis- 

solved, and  that  the  defendant,  Jane  Hart,  as  administratrix  with 
Ace' nt  ordered,  the  will  annexed  of  the  said  Thomas  Hart,  deceased,  do  render  a 
full,  true,  and  perfect  account  of  her  administration  of  the  estate 
of  the  said  Thomas  Hart,  deceased,  before  one  of  the  commissioners 
of  this  court,  which  account  the  said  commissioner  is  directed  to 
Hep't  reguir'd.  audit,  state  and  settle,  and  make  report  thereof  to  the  court,  to- 
g  ether  with  any  matter  specially  stated,  deemed  pertinent  by  him- 
self, or  required  by  any  of  the  parties  to  be  so  stated. 

This   form   supposes   the  decree  to  be  in  favor  of  the 
plaintiff,  but  it  may  of  course  be  in  favor  of  the  defen- 
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dant.  The  substance  of  the  decree  in  that  case  is  that 
the  hill  he  dismissed.  This  happens  under  various  circum- 
stances. Thus,  where  the  cause  comes  on  to  be  heard  upon 
the  bill  and  answer,  without  any  replication  thereto,  if  the 
answer  unequivocally  deny  those  allegations  of  the  bill 
upon  which  alone  it  can  be  sustained,  or  if  the  answer  set 
up  sufficient  new  matter  in  avoidance  of  those  allegations, 
in  either  case  the  bill  should  be  dismissed.  (Ante,  p.  1192-'3, 
1196 ;  2  Eob.  Pr.  (1st  ed.)  312, 404.)  So  if  the  answer  has 
been  replied  to,  and  there  is  but  one  witness  against  the 
positive  denial  of  the  answer,  without  any  pregnant  circum- 
stances to  coiToborate  that  witness,  the  bill  must  in  like 
manner  be  dismissed.  {Ante,  p.  1191 ;  1  Rob.  Pr.  (1st  ed.) 
404,  329 ;  Clason  v.  Morris,  10  Johns.  (N.  Y.)  542 ;  Thom- 
son V.  Gordon,  2  Eob.  719 ;  Shurtz  v.  Johnson,  28  Grat. 
665.)  And  again,  if  upon  a  claim  founded  upon  contract 
against  several,  if  one  of  them  successfully  impeaches  the 
foundation  of  the  contract  or  obligation,  upon  a  ground 
common  to  all  the  parties,  it  enures  to  the  benefit  of  all, 
notwithstanding  the  others  may  have  allowed  a  decree  to 
go  against  them  by  default,  or  even  have  in  terms  confessed 
their  liability.  {Ante,  p.  787;  2  Eob.  Pr.  (1st  ed.)  404; 
1  Do.  258,  265,  387,  400 ;  5  Eob.  Pr.  255  ;  Clason  v.  Mor- 
ris, 10  Johns.  (X.  Y.)  538  ;  Cartigne  v.  Eaymond,  4  Leigh, 
579;  Brown  v.  Johnson,  13  Grat.  644;  Steptoe  v.  Eead, 
19  Grat.  10,  11.) 

In  general,  when  the  plaintiff's  case  is  not ])roved,isi\!aQV 
by  the  admissions  in  the  answer,  or  by  extrinsic  testimony, 
the  bill  is  of  course  to  be  dismissed ;  but  if,  notwithstand- 
ing the  failure  to  make  out  his  case,  the  facts  proved  de- 
monstrate that  in  substance  the  plaintiffs  demand  is  well- 
founded,  and  needs  only  to  be  presented  in  a  somewhat 
different  aspect,  as  by  introducing  new  parties,  or  supplying 
proofs  probably  within  his  reach,  the  court,  instead  of  dis- 
missing the  bill,  may  in  its  discretion  allow  an  amendment 
of  the  bill,  and  postpone  the  hearing  for  that  purpose,  or 
for  the  purpose  of  introducing  the  additional  evidence. 
(Allen  V.  Smith,  1  Leigh,  247;  2  Eob.  Pr.  (1st  ed.) 
404-'5:) 

In  case  of  an  interlocutory  decree,  the  court  may  in  its 
discretion  allow  a  re-hearing,  even  after  the  expiration  of 
the  term  at  which  the  deci-ee  is  entered,  the  cause  being 
still  before  the  court.  The  doctrines  applicable  to  such 
re-hearing  will  be  stated  in  another  place,  post,  p. 

The  interlocutory  decree,  of  which  the  form  has  been 
given,  requires  the  special  commissioners  thereby  designated 
to  allot  the  widow  her  dower,  and  also  to  make  partition 
amongst  Thomas  Hart's  children  and  heirs  of  the  residue 
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of  the  tract  of  land  in  the  bill  mentioned,  and  further  re- 
quires one  of  the  regular  master-commissioners  of  the  court 
(of  whom  each  chancery  court  has  several),  to  audit,  state 
and  settle  the  accounts  of  administration  of  that  decedent's 
administratrix  with  the  will  annexed ;  and  these  commis- 
sioners, special  and  regular,  are  directed  to  report  their 
proceedings  to  the  court  with  a  view  to  a  final  decree.  In 
England  the  practice  is  to  issue  a  formal  commission  for 
the  allotment  of  dower,  and  for  the  making  of  partition. 
(2  Dan.  Ch.  Pr.  1329,  1343) ;  and  formerly  a  like  practice 
was  observed  in  Virginia,  (Rob.  Forms,  41,  198);  but  for 
many  years  it  has  been  customary  to  furnish  the  commis- 
sioners with  a  certified  copy  of  the  decree  appointing  them, 
or  of  an  extract  therefrom,  if  the  decree  contains  provisions 
which  do  not  concern  their  duty ;  and  to  that  decree  the 
commissioners  annex  their  report,  which  they  describe  as 
made  in  pursuance  thereof. 

But  the  further  exposition  of  the  circumstances  attend- 
ing the  performance  of  an  interlocutory  decree  may  be 
postponed  to  a  future  head.  Let  us  consider  now  the 
form  of  a  final  decree,  wliich  will  naturally  follow  upon  the 
reports  of  the  several  commissioners,  showing  their  doings 
in  execution  of  the  preliminary  directions  contained  in  the 
interlocutory  order  already  described.  In  the  particular 
case  under  consideration,  we  may  suppose  that  the  special 
commissioners  report  that,  having  been  duly  sworn,  they 
have  allotted  the  widow  her  dower  by  metes  and  bounds, 
which  they  set  forth ;  and  also  that  they  have  divided  the 
residue  of  the  land  amongst  the  children  and  heirs  of  the 
decedent,  assigning  to  each  one  by  lot  his  several  part,  by 
metes  and  bounds.  And  that  the  master-commissioner  re- 
ports that,  after  giving  due  notice  to  the  parties  concerned, 
he  proceeded  to  audit,  state  and  settle  the  administration- 
accounts  of  Jane  Hart  upon  her  husband's  estate,  and 
found  her  indebted  to  the  estate  in  a  large  sum  of  money, 
which  is  designated;  that  the  debts  of  the  estate  had  all 
been  paid  save  one  for  a  considerable  sum  contingently  due 
to  one  H.  C,  for  the  payment  of  which,  in  the  contingency 
contemplated,  a  proper  proportion  of  the  balance  due  from 
the  administratrix  must  be  reserved,  subject  to  the  future 
disposition  of  the  court;  that  the  remainder  in  the  hands 
of  the  administratrix,  may  be  distributed  amongst  the 
distributees  of  the  decedent,  Thomas  Hart,  in  the  propor- 
tion of  one-third  or  four-twelfths  to  the  widow,  the  defen- 
dant, Jane  Hart ;  two-twelfths  each  to  James  Hart,  the 
complainant,  and  John  Hart,  Henry  Wells,  in  right  of  his 
wife  Mary,  and  Anne  Hart,  the  defendants;  and  that  the 
four  blooded  mares  specifically  bequeathed  by  Thomas 
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Hart  to  the  complainant  James,  over  and  above  his  proper 
and  equal  share  of  the  testator's  estate,  are  not  needed  for 
the  payment  of  debts,  and  may  be  safely  delivered  to  the 
said  legatee.  The  final  decree  upon  this  basis,  would  be 
as  follows : 

FoKM  OF  FiNAii  Decree. 

Jfames  of  par-  James  Hart, -Complainant, 

ties,  &c.  vs.  >  In  Chancery. 

Jane  Hart,  in  her  own  right,  and  the  same  Jane, 
as  adminstratrix :  with  the  will  annexed  of  Thomas 
Hart,  deceased,  John  Hart,  Henry  Wells,  and  Mary 
his  wife,  late  Mary  Hart,  and  Anne  Hart,  an  infant, 
under  the  age  of  twenty-one  years,  byB.  T.,  her  guar- 
dian a^  litem,  assigned  to  defend  her  in  this  suit, Defendants. 

Bearing  of  This  cause  comes  on  this day  of ,  in  the  year  of  our 

cause.  Lord,  eighteen  hundred  and  ,  to  be  finally  heard  upon  the 

Upon  papers  papers  formerly  read,  the  report  of  T.  W.,  J.  C,  B.  F.,  and  S.  N., 
formHy  read,  four  of  the  commissioners  appointed  to  allot  to  the  defendant, 
avA  re/porU  of  Jane  Hart,  her  dower  in  the  lands  of  her  late  husband,  Thomas 
commissioners  Hart,  deceased,  and  to  make  partition  of  the  residue  of  said  lands 
to  allot  dow'r,  in  severalty,  amongst  the  children  and  heirs  of  the  said  Thomas, 
die.  and  the  report  of  master  commissioner,  M.  G. ,  of  his  settlement  of 

Also  of  master  the  administration  account  of  the  said  Jane  Hart,  as  adminstratrix 
commissioner,  with  the  will  annexed  of  the  said  Thomas  Hart,  deceased,  to  none 
Argument  of    of  which  reports  is  there  any  exception, — and  was  argued  by  coun- 
counsel.  sel.     On  consideration  whereof,  it  appearing  to  the  court  that,  in 

Beeital  of  par-  the  partition  made  by  the  said  commissioners  to  and  amongst  the 
tition.  said  children  and  heirs  of  the  said  Thomas,  of  the  lands  in  the  bill 

and  proceedings  mentioned,  lot  number  (1),  embracing,  &c.  \here 
describe  if],  fell  to  the  share  of  John  Hart ;  lot  number  (2),  em- 
bracing, &c.  \here  describe  if],  fell  to  the  share  of  Anne  Hart ;  lot 
number  (3),  embracing,  Ac.  [Tiere  describe  it],  fell  to  the  share  of 
Mary,  wife  of  Henry  Wells  ;  and  lot  number  (4),  embracing,  &c. 
[here  describe  it],  fell  to  the  share  of  James  Hart ;  and  it  also  ap- 
And  of  allot-    pearing  to  the  court  that  by  the  allotment  of  the  same  commission - 
m,ent  of  dow'r.  ers  dower  was  assigned  to  the  said  Jane  Hart,  in  the  lands  whereof 
her  said  husband  was  seised  of  an  estate  of  inheritance,  during  the 
coverture  between  them,  according  to  the  metes  and  bounds  foUow- 
Approvalof      ing,  namely,  &c.  [here  set  forth  the  boundaries],  the  court  doth  ap- 
reports.  prove  and  confirm  the  said  reports,  and  doth  adjudge,  order,  and 

Decree  of  court  decree  that  the  said  Jane  Hart  shall  be  seised  for  and  during  the 
as  to  dower,  term  of  her  natural  life  of  the  land  so  allotted  to  her  as  aforesaid,  as  and 
for  her  dower  in  her  said  husband's  estate,  by  the  commissioners 
AstopartitVn.  aforesaid,  according  to  the  metes  and  bounds  in  the  said  report 
designated.  And  the  court  doth  further  adjudge,  order,  and  decree 
that  mutual  conveyances  with  special  warranty  be  executed  by  the 
said  James  Hart,  John  Hart,  Mary  Wells,  and  Anne  Hart,  to  each 
other,  (the  conveyance  of  the  said  Mary  Wells,  who  is  a  fem^ 
covert,  and  in  behalf  of  the  said  Anne  Hart,  who  is  an  infant  under 
the  age  of  twenty-one  years,  to  be  executed  by  Henry  Wells,  the 
husband  of  the  said  Mary,  which  said  Henry  is  hereby  appointed  a 
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commissioner  for  that  purpose),  of  the  several  lots  or  portions  of 

land  hereinbefore  mentioned,  assigned,  and  allotted  to  each  of  them 

as  aforesaid, 

Metainer  by  And  the  court  doth  further  adjudge,  order  and  decree,  that  the 

administrat'x  said  Jane  Hart  do  retain  in  her  hands,  subject  to  the  future  order 

of  a  fund.        of  the  court,  the  sum  of dollars,  being  the  amount  required 

to  discharge  the  demand  which  may  be  payable  from  the  estate  of 
the  said  Thomas  Hart,  deceased,  to  H.  C,  upon  the  contingency 
set  forth  in  the  report  of  master-commissioner,  M.  G. ,  and  do  pay 
to  the  several  distributees  of  the  said  Thomas  Hart,  deceased,  their 
respective  proportions  of  the  residue  of  the  sum  ascertained  by 
the  report  of  master-commissioner,  M.  G.,  to  remain  of  the  assets 
of  the  said  Thomas'  estate,  in  the  hands  of  the  said  Jane,  to  be 

administered,  that  is  to  say,  to  the  complainant,  James  Hart, 

dollars,  being  two-twelfths  of  the  same,  with  interest  after  the  rate 

of  six  per  centum  per  annum,  on dollars,  part  thereof  from 

the day  of ,  in  the  year  of  our  Lord,  eighteen  hun- 
dred and  — 


Diatribution 
of 


-,  until  paid ;  to  John  Hart,  the  same  sum,  with 
like  interest  on  the  same  sum,  from  the  same  time,  until  paid ;  to 
Henry  Wells,  in  right  of  his  wife  Mary,  the  same  sum,  with  in- 
terest on  the  same  sum,  from  the  same  time,  imtil  paid ;  to  Anne 
Hart,  by  her  guardian,  lawfully  appointed  and  constituted  to  re- 
ceive the  same,  the  same  sum,  with  interest  on  the  same  sum, 
from  the  same  time,  until  paid ;  and  to  herself,  the  said  Jane, 

•  dollars,  being  four-twelfths  of  the  said  distributable  surplus 

in  her  hands  as  aforesaid,  with  interest  after  the  rate  aforesaid, 
on dollars,  part  thereof,  from  the day  of ,  in 


the  year  of  our  Lord,  eighteen  hundred  and  - 


until  paid. 


Maervation 
'  re- 


And  the  court  doth  further  adjudge,  order  and  decree,  that  the 
said  Jane  do  forthwith  dehver  to  the  said  James  Hart,  the  com- 
plainant, the  four  blooded  mares  specifically  bequeathed  to  him  by 
the  said  Thomas  Hart's  will. 

But  the  effect  of  this  decree,  as  to  the  payments  to  be  made  by 
the  said  Jane  Hart,  of  the  distributive  shares  aforesaid,  to  the  chil- 
funding  bonds,  dren  and  distributees  of  the  said  Thomas  Hart,  deceased,  and  as 
to  the  delivery  to  the  said  James  Hart,  of  the  specific  bequest  of 
the  blooded  mares  aforesaid,  is  to  be  suspended  until  the  several 
parties,  to  whom  such  payments  and  such  delivery  are  to  be  made, 
or  some  one  for  them,  shall  respectively  execute,  according  to  law, 
refunding  bonds,  in  sufficient  penalties,   and  conditioned  as  the 
law  directs. 
Seservation  of      And  leave  is  reserved  to  the  said  complainant,  James  Hart,  and 
Uave  to  wpply  to  either  of  the  defendants,  children  and  distributees  of  Thomas 
for  further      Hart,  deceased,  to  apply  to  the  court  at  any  time  hereafter,  for 
distribution,     further  directions  touching   the  said  sum   of dollars,  re- 
served in  the  hands  of  the  said  Jane,  as  herein  before  mentioned, 
in  order  to  satisfy  the  contingent  demand  of  the  said  H.  C. 
Touching  costs.      And  the  court  doth  further  adjudge,  order  and  decree,  that  the 
Reservation  in  costs  of  this  suit  shall  be  paid  by  the  parties  thereto  in  equal  pro- 
famor  of  in-    portions.      And  leave  is  reserved  to  the  infant  defendant,  Anne 
fant  defen-     Hart,  at  any  time  within  six  months  after  she  shall  attain  her  age, 
damt.                to  show  cause  against  this  decree. 
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The  assignment  of  dower  and  partition  thus  decreed,  or 
any  recovery  of  land  by  judgment  or  decree,  constituting 
as  it  does  a  link  in  the  subsequent  chain  of  title  to  the 
land,  or  at  least  a  matter  M'hich  affects  the  title,  ought  of 
course  to  be  registered;  and  accordingly  it  is  enacted,  that 
"  the  clerk  of  the  court  wherein  there  is  any  partition  of, 
or  assignment  of  dower  in,  land  under  any  order,  or  any 
recovery  of  land  under  judgment  or  decree,  shall  transmit  to 
the  clerk  of  the  court  of  each  county  or  corporation  wherein 
such  land  is,  a  copy  of  such  order,  judgment  or  decree,  and 
of  such  partition  or  assignment,  and  of  the  order  confirm- 
ing the  same,  and  along  therewith  such  description  of  the 
land  as  may  appear  in  the  papers  of  the  cause.  And  the 
clerk  of  the  court  of  such  county  or  corporation  shall  re- 
cord the  same  in  his  deed-book,  and  index  it  in  the  name 
of  the  person  who  had  the  land  before,  and  also  in  the 
name  of  the  person  who  became  entitled  under  such  par- 
tition, assignment  or  recovery.''  (Y.  C.  1873,  c.  159, 
§15.) 
6°.  Modes  of  Oo'iiipelling  Perforinance  of  a  Decree  in  Chan- 
cery. 

Decrees  in  chancery,  in  respect  to  compelling  their  per- 
formance, may  be  distinguished  into,  (1),  Decrees  to  pay 
money,  or  to  deliver  property ;  and  (2),  Decrees  to  do  some 
collateral  thing  other  than  to  deliver  property.  It  will  be 
expedient,  however,  to  invert  the  order  of  the  topics,  and 
to  expound  the  last  in  the  first  place  ; 
W.  C. 
1'.  Decrees  to  do  soine  Collateral  thing,  other  than  to  deliver 
Property. 

The  mode  of  compelling  performance  of  decrees  to  do 
some  collateral  thing,  other  than  to  deliver  property,  as 
to  execute  a  conveyance,  to  cancel  a  writing,  &-c.,  still  is 
as  at  common  law  it  was  in  respect  to  all  decrees,  hy  pro- 
cess of  contempt.  Process  of  contempt,  which  is  applica- 
ble also  to  compel  a  defendant  to  answer  the  hill,  is  by, 
(1),  An  attachment,  followed  if  need  be  by  (2),  An  at- 
tachment with  proclamations ;  and  that  by  (3),  A  com- 
mission of  rebellion,  accompanied  by  an  order  of  arrest; 
and  finally  by  (4),  A  writ  of  sequestration.  (Sands'  Suit 
in  Eq.  §  82  &  seq ;  Rob.  Forms,  207  &  seq ;  2  Eob.  Pr. 
(1st  ed.)  411 ;  Hook  v.  Ross,  1  H.  &  M.  310) ; 
W.  C. 
Is.  An  Attachment. 

The  attachment,  which  must  be  preceded  by  a  rule  to 
show  cause  against  it,  is  a  writ  in  the  name  of  the  com- 
monwealth, addressed  to  the  sheriff  or  sergeant,  to  attach 
(that  is,  to  seize)  the  defendant's  body,  and  have  it  before 
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the  court  on  a  day  named,  to  answer  as  well  for  a  certain 
contempt  offered  to  the  court  by  disregarding  its  decree, 
as  for  whatever  may  be  then  objected  to  him;  and 
further  to  do  and  receive  what  the  court  shall  in  that 
part  consider.  (Rob.  Forms,  207,  187,  39;  Sands'  Suit 
in  Eq.  iU;  Hook  v.  Eoss,  1  H.  &  M.  310;  Taliaferro 
V.  Horde,  1  Rand.  242  ;  Birchett  v.  Boiling,  5  Munf.442.) 

2*.  An  Attachment  ivith  I^oclaincutions. 

Upon  the  return  of  the  attachment  non  est  inventus, 

•  the  attachment  with  proclamation^  issues.  It  is  a  writ 
addressed  to  the  sheriff  or  sergeant  commanding  him  in 
the  name  of  the  commonwealth  to  cause  it  to  \i%  pvb- 
licly  proclaimed  in  his  bailiwick,  that  the  defendant, 
under  penalty  of  his  allegiance,  shall  personally  appear 
at  the  return-day  of  the  process,  and  if  meanwhile  he 
can  find  the  defendant,  to  attach  him,  so  as  to  have  his 
body  before  the  judge  of  the  com-t  at  the  return-day,  to 
answer  as  well  for  his  contempt  as  for  those  things 
which  shall  then  and  there  be  objected  to  him ;  and 
further  to  do  and  receive  what  the  court  shall  in  that 
part  consider.  (Rob.  Forms,  208  ;  Sands'  Suit  in  Eq. 
414;  2  Rob.  Pr.  (1st  ed.)  411;  Lane  v.  Lane,  4  H.  & 
M.  437.) 

3^.  A  Commission  of  Rebellion,  accompanied  by  an  Order 
of  Arrest. 

Supposing  the  attachment  with  proclamations  to  be 
also  returned  non  est  inventus,  a  commission  of  rebellion 
is  awarded,  accompanied  by  an  order  of  arrest.  The 
commission  of  rebellion  is  in  the  name  of  the  common- 
wealth, and  addressed  to  the  sherift'  or  sergeant.  It  re- 
<}ites  that  whereas,  by  public  proclamation,  the  defend- 
ant has  been  commanded  upon  his  allegiance  to  appear, 
and  yet  has  contemned  the  command,  the  ofiicer  is  there- 
fore required  to  attach  him,  wherever  found  in  the  com- 
monwealth, as  a  rebel  and  contemner  of  the  laws,  so  as 
to  have  his  body  before  the  court  on  a  day  named  in  the 
next  term,  to  answer  as  well  touching  the  contempt  as 
such  other  matters  as  shall  be  objected  against  him,  and 
further  to  abide  and  perform  such  order  as  the  court 
.shall  make ;  and  all  officers  and  citizens  of  the  com- 
monwealth are  commanded  to  aid  in  the  execution  of  the 
writ.  (Rob.  Forms,  208,  43 ;  Purcell  v.  Purcell,  4  H. 
&  M.  519 ;  Sands'  Suit  in  Eq.  415.) 

4s,  A  Writ  of  Sequestration. 

The  writ  of  sequestration  is  also  in  the  name  of  the 
commonwealth,  and  is  addressed  to  certain  commission- 
ers designated  by  name,  and  reciting  the  decree,  and 
that  the  previous  process  of  contempt  has  proved  futile, 
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commands  them  to  enter  upon  and  take  possession  of  all 
the  delinqiieufs  estate,  real  and  personal,  and  sequester 
the  rents  and  profits,  and  to  keep  the  same  subject  to  the 
future  order  of  the  court;  and  to  make  return  of  the 
writ,  showing  what  has  been  done  under  it.  (Kob. 
Forms,  p.  44,  208-'9  ;  Sands'  Suit  in  Eq.  416  ;  2  Eob. 
Pr.  (1st  ed.)  411-'12  ;  Hook  v.  Eoss,  1  H.  &  M.  310 ;, 
Eoss  V.  Colville,  3  Call.  382.) 
2'.  Decrees  to  Pay  Money,  or  to  Deliver  Property. 

At  comnlon  law  decrees  to  pay  money,  or  to-  deliver 
property,  real  or  personal,  are  enforced  like  decrees  to 
do  some  collateral  thing ;  but  by  statute  in  Virginia  a 
decree  for  land,  or  for  specific  personal  property,  or  for 
the  payment  of  monev,  may  be  enforced  like  a  judgment 
at  law,  by  execution."  (V.  C.  18Y3,  c.  183,  §  21,  &c.;  Id. 
c.  182,  §  1,  &c. ;  Ante,  p.  797  &  seq. 

Section  v. 

The  Circumstances  Attending  the  Carrying  out  of  a  Decree. 

5*.  The  Circumstances  attending  the   Carrying  out  of  a  De- 
cree. 

The  circumstances  attending  the  carrying  out  of  a  decree,, 
if  fully  detailed,  would  occupy  too  much  space.  The  present 
exposition  must  be  limited  to,  (1),  The  case  of  partition  of 
land,  and  assignment  of  dower  ;  and  (2),  The  ease  of  the 
settlement  of  accounts ; 
W.  C. 
1®.  The  Circumstances  attending  the  Carrying  out  of  a  de- 
cree for  Partition,  for  the  Assignment  of  Dower,  dtc. 

The  court  of  chancery  has  long  exercised  a  jurisdiction 
to  decree  partition  of  estates  ;  at  first  in  consequence  of 
some  difiiculty  in  proceeding  at  law,  as  where  the  tenants 
in  possession  are  seised  of  particular  estates  only ;  for  the 
persons  entitled  in  remainder  are  not  bound  by  the  judgment 
of  a  law-court  in  awrit  of  partition.  But  for  more  than  acen- 
tury  past  equity  has  paid  no  regard  to  any  complication  of 
titles,  but  has  in  all  cases  entertained  a  bill  for  partition, 
provided  only  the  plaintiff  has  a  clear  legal  title.  (Mitf.. 
Eq.  PI.  109-''10;  Coop.  Eq.  PI.  135;  1  Stor.  Eq.  §  650  & 
seq ;  2  Eob.  Pr.  (1st  ed.)  10  &  seq;  Wisely  v.  Findlay,  3 
Eand.  361 ;  Castleman  v.  Veitch,  3  Eand.  598 ;  Stuart  v. 
Coalter,  4  Eand.  74 ;  Stra,ughan  v.  "Wright,  4  Eand.  495.) 
In  Virginia,  not  only  is  the  jurisdiction  of  equity  in  re- 
spect to  partitions  confirmed,  but  in  the  exercise  thereof 
the  courts  of  equity  are  empowered  to  take  cognizance  of 
all  questions  of  law  affecting  the  legal  title  that  may  arise 
n  the  proceeding.     (V.  C.  1873,  c.  120,  §  1.)     Very  judi- 
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cious  provisions  are  also  enacted  tending 'to  facilitate  the 
actual  making  o£  the  partition.  Thus,  if  the  name  or 
share  of  any  person  interested  in  the  subject  of  the  parti- 
tion be  unknown,  so  much  as  is  known  in  relation  thereto 
shall  be  stated  in  the  bill,  and  the  persons  unknown  may 
be  made  defendants  by  the  general  description  of  parties 
unknown  ;  and  on  affidavit  of  the  fact  that  the  names  are 
unknown,  an  order  of  puhlication  may  be  entered  against 
them  as  against  non-residents.  (V.  C.  1873,  c.  120,  §  4 ; 
Id.  c.  166,  §  10.)  Any  two  or  more  of  the  parties  may 
have  their  shares,  if  they  so  elect,  laid  off  together,  when 
partition  can  be  conveniently  made  in  that  way.  (V.  C. 
1873,  c.  120,  §  2.)  And  whilst,  if  it  may  be  so  without 
inconvenience,  the  shares  should  be  allotted  in  severalty,  as 
at  common  law  was  indispensable  in  all  cases,  (2  lusts. 
Com.  &  Stat.  Law,  421  &  seq;  2  Dan.  Cb.  Pr.  1334  & 
seq) ;  yet  when  that  mode  of  partition  is  not  conveniently 
practicable,  the  court  is  clothed  with  ample  power  to  resort 
to  the  most  advantageous  devices  which  the  nature  of  the 
case  may  admit,  as  to  allot  the  whole  to  any  of  the  parties 
who  will  take  it,  and  pay  in  money  their  respective  shares 
to  the  others  ;  to  sell  the  whole  subject  and  divide  the  pro- 
ceeds; to  sell  a  part  and  divide  the  rest ;  and  all  this  may 
be  done  notwithstanding  the  coverture,  infancy  or  insanity 
of  any  of  the  parties,  only  observing  that,  in  making  an 
order  for  a  sale,  when  the  dividend  of  a  party  exceeds 
the  value  of  $300,  if  such  party  be  an  infant  or  insane 
person,  the  court  shall  require  security  for  the  faithful  ap- 
plication of  the  proceeds  of  his  interest,  in  like  manner  as 
if  the  sale  were  made  at  the  instance  of  the  party's  guar- 
dian, or  committee,  under  V.  C.  1873,  c.  124,  §  2  &  seq. 
(V.  C.  1873,  c.  120,  §  3;  Cox  v.  McMullin,  14  Grat.  91.) 
It  is  a  maxim  that  partition  does  not  affect  the  interests 
of  third  persons.  Mortgagees  and  judgment  creditors 
have  no  concern  with  it,  and  when  they  are  made  parties 
to  the  suit  only  in  that  character,  the  bill  will  be  dismissed 
as  to  them.  (2  Eob.  Pr.  (1st  ed.)  14;  Agar  v.  Fairfax, 
17  Ves.  644;  Wotton  v.  Copeland,  7  John's.  Ch.  R.  (N. 
Y.)  140 ;  Sebring  v.  Mersereaw,  1  Hopk.  Ch. E.  (IST.  Y .)  501.) 
But  where  the  incumbrance  is  created  upon  the  undivided 
share  of  one  of  the  parties,  it  will  continue  a  lien  upon  his 
share  when  set-off  to  him  in  severalty.  (Harwood  v. 
Kirby,  1  Pai.  (JST.  Y.)  471.)  And  so  it  is  provided  with 
us  by  statute,  that  any  person  who  before  the  partition  or 
sale  was  lessee  of  the  lands  divided  or  sold,  shall  hold  the 
same  of  him  to  whom  the  land  is  allotted  or  sold,  on  the 
same  terms  on  which  by  his  lease  he  held  it  before  the 
partition.     (Y.  C.  1873,  c.  120,  §  5.) 
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A  bill  in  equity  was  always  maintainable  for  the  parti- 
tion of  personal  property,  (for  which  in  the  common  law 
courts  no  proceeding  could  be  had,)  and  now  by  statute, 
it  is  enacted  that  when  an  equal  division  cannot  be  made, 
the  court  may  direct  the  sale  of  the  property  and  the  divi- 
sion of  the  proceeds.  (Smith  v.  Smith,  4  Rand.  95;  Y. 
C.  1873,  c.  120,  §  6.) 

The  partition  is  made,  as  we  have  seen,  by  commissioners, 
who  in  England  act  as  a  court,  sitting  openly,  examining 
witnesses,  causing  surv(?ys  to  be  made,  being  attended  by 
the  parties  or  their  solicitors,,  &c.  (2  Dan.  Ch.  Pr.  1330 
&  seq.)  In  Virginia,  the  proceeding  is  much  less  formal. 
The  commissioners  may  perhaps  have  power  to  examine 
witnesses,  but  it  is  believed  not  to  be  usual  so  to  do. 
They  have  power,  however,  and  exercise  it  upon  occasion, 
to  have  the  land  surveyed,  for  which  purpose  they  may  be 
attended  by  the  county-surveyor,  by  whom  also  the  re- 
quired dividing  lines  are  to  be  run,  under  the  direction  of 
the  commissioners.     (E,ob.  Forms,  43.) 

The  number  of  commissioners  appointed  is  usually  five, 
with  power  to  any  three  of  them  to  act.  They  are  direct«d 
to  be  sworn  before  acting,  and  their  report  to  the  court 
should  show  that  they  were  so  sworn.  Their  report  must, 
of  course,  be  in  writing,  and  ought  to  describe  the  partition 
which  they  have  made,  by  metes  and  bounds,  with  preci- 
sion. 

As  the  commissioners  are  usually  named  by  the  parties, 
though  appointed  by  the  court,  the  principles  which  ap- 
ply to  arbitrators  are  in  a  degree  applicable  to  them.  But 
when  it  can  be  shown  that  they  have  committed  a  gross 
error,  (although  there  is  no  proof  of  partiality  or  corrup- 
tion,) an  exception  to  their  report  wQl  for  that  reason  be 
sustained,  and  the  report  be  set  aside.  (2  Dan.  Ch.  Pr. 
1334.)    . 

The  allotment  of  their  i-espective  shares  to  the  parties 
entitled,  after  a  division  as  equal  as  possible  has  been 
made,  may  be  determined  directly  by  the  commissioners;  or 
they  mav  resort  to  tli£  lot,  which  latter  is  usually  pre- 
ferred. "(2  Insts.  Com.  &  Stat.  Law,  423 ;  2  Dan.  Ch.  Pr. 
1336.) 

Upon  the  return  of  the  commissioners'  report  of  the 
partition,  if  no  successful  objection  is  made  thereto,  the 
final  decree  confirms  the  report ;  or  if  a  sale  be  found  ne- 
cessary, orders  it  to  be  made,  in  which  latter  case  the  de- 
cree is  not  entirely  final,  the  cause  being  reserved  in  order 
that  the  court  may  superintend  the  sale.  Supposing  an 
allotment  of  shares  to  the  several  tenants  to  have  been 
made  and  confirmed,  the  decree  directs  mutiud  conveyances 
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to  he  executed,  by  the  parties  to  each  other  of  the  several 
lots  assigned  to  them  respectively,  for  the  decree  itself  con- 
fers only  an  equitable  title.  See  upon  this  subject  2  Insts. 
Com.  &  Stat.  Law,  424 ;  V.  C.  1873,  c.  174,  §  7,  10 ;  1 
Stor.  Eq.  §  651-'2  ;  Whaley  v.  Dawson,  2  Seh.  &  Lefr. 
471-2 ;  Jackson  v.  Turner,  6  Leigh,  119  ;  Tennent  v.  Pat- 
ton,  6  Do.  196 ;  Custis  v.  Snead,  12  Grat.  260 ;  Cox  v. 
McMullin,  14  Grat.  82  ;  Howery  v.  Helms,  20  Grat.  1 ; 
Frazier  v.  Frazier,  26  Grat.  500  ;  Zirkle  v.  McCue,  26 
Grat.  517;  Wilson  v.  Smith,  22  Grat.  493.) 

The  assignment  of  dower  has  also  long  been  regarded  as 
a  proper  subject  of  equity-cognizance,  at  first  by  reason 
of  the  embarrassments  which  often  obstructed  the  asser- 
tion of  a  widow's  rights  in  a  court  of  law ;  but  for  more 
than  "a  century,  without  pretending  such  obstruction,  in  all 
cases — at  least  where  the  legal  title  to  dower  is  not  in  con- 
troversy. (2  Insts.  Com.  &  Stat.  Law,  139-'40  ;  1  Stor. 
Eq.  §  624  &  seq.;  2  Rob.  Pr.  (1st  ed.)  5,  6,  10 ;  Herbert 
V.  Wren,  7  Cr.  370  ;  Mundy  v.  Mundy,  2  Yes.  Jr.,  122, 
128,  129,  and  notes) ;  and  this  jurisdiction  is,  in  Virginia, 
confirmed  by  statute.     (V.  C.  1873,  c.  106,  §  10.) 

The  assignment  of  dower,  like  partition,  is  made  by 
commissioners,  in  pursuance  of  the  same  general  princi- 
ples as  above  stated.  See  2  Insts.  Com.  &  Stat.  Law, 
140-'41 ;  Braxton  v.  Coleman,  5  Call.  433;  Heth  v.  Cocke, 
1  Eand.  354;  Tod  v.  Baylor,  4  Leigh,  498;  White  v. 
White,  16  Grat.  264;  DeVaughn  v.  DeYaughn,  19  Grat. 
556 ;  Simmons  v.  Lyles,  27  Grat.  922. 
2®.  The  Circumstances  Attending  the  Carrying  out  of  a  De- 
cree for  the  Settlement  of  Accounts. 

Under  this  head  it  is  proposed  to  explain  (1),  The  ori- 
gin of  the  equitable  jurisdiction  in  matters  of  account ;  (2), 
The  various  instances  where  matters  of  account  are  cogni- 
zable in  equity ;  (3),  The  circumstances  which  warrant  a 
decree  for  an  account;  and  (4),  The  proceedings  of  a 
master-commissioner  in  the  settlement  of  accounts  ; 
W.  C. 
V.  The  Origin  of  the  Equitable  Jurisdiction  in  Matters  of 
Account. 

The  common  law  affords,  in  order  to  compel  the  settle- 
ment of  accounts,  and  to  ascertain  the  balance  due,  no 
other  remedy  than'  the  ancient  action  of  account,  or  ac- 
compt,  as  it  is  more  accurately  styled  in  the  older  books. 
But  notwithstanding  the  aids  from  time  to  time  derived 
from  statutory  provisions,  the  proceedings  in  that  action 
were  found  so  dilatory,  inconvenient,  and  unsatisfactory, 
that  for  ages  past  the  courts  of  equity  have  assumed  and 
exercised  jurisdiction  to  adjust  matters  of  account,  not 
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only  in  all  cases  where  the  action  of  account  is  available, 
but  by  parity  of  reason  (that  is,  in  consequence  of  the  in- 
adequacy of  the  eodsting  legal  remedy^  in  others  also  to 
which  the  action  of  account  was  never  applicable.  The 
jurisdiction  of  equity,  therefore,  now  extends,  not  only  to 
cases  of  an  equitable  nature,  but  to  many  cases  where  the 
items  constituting  the  demand  are  of  a  character  purely 
legal,  and  sach  as  are  often,  although  under  great  disad- 
vantages, the  subject  of  actions  at  law,  other  than  the  ac- 
tion of  account,  sxich  as  debt,  covenant,  and  trespass  on 
the  case  in  assumpsit.     (l,Stor.  Eq.  §442.) 

Some  account  of  this  gradual  encroachment  of  equity 
upon  the  original  domain  of  the  courts  of  law,  if  not  ne- 
cessary, will  be  at  all  events  appropriate.  The  first  step 
was  to  assume  cognizance  of  all  the  cases  to  which  the  ac- 
tion of  account  applies.  Let  us  see  what  these  are,  either 
at  common  law  or  by  statute. 

The  action  of  account,  at  common  law,  is  adapted  to 
those  cases  only  where  there  is  a  trust,  or  privity  irt-  deed, 
by  the  consent  of  the  party,  as  in  the  case  of  a  bailiff  or 
receiver  appointed  by  the  plaintiff ;  or  a  privity  in  law, 
ex  provisione  legis,  as  in  the  case  of  a  guardian  in  socage. 
An  extension  of  the  doctrine  is  allowed  for  the  benefit  of 
trade,  in  favor  of  and  between  merchants,  where  one 
may  be  regarded  as  the  receiver  for  and  in  behalf  of  the 
other.  But  the  action  is  strictly  confined,  at  common 
law,  to  bailiffs,  receivers,  guardians  in  socage,  and  mer- 
chants, where  they  may  be  charged  by  virtue  of  consign- 
ments made  by  other  merchants  to  them  as  receivers  for 
the  latter.  And  so  strictly  is  this  notion  of  privity  of 
contract  insisted  on,  that  the  action  does  not  lie  at  com- 
mon law  against  or  by  executors  or  administrators.  (1 
Stor.  Eq.  §  445  ;  Coltam  v.  Partridge,  4  Man.  &  Gr.  (43 
E.  C.  L.)  284-'5  ;  Bac.  Abr.  Accompt,  (A);  3  Th.  Co. 
Lit.  346-'7,  n  (15),  (16),  (P) ;  3  Bob.  Pr.  (2nd  ed.)  410.) 
The  statute  13  Edw.  I,  c.  23,  gave  it  to  executors  ;  that 
of  25  Edw.  Ill,  c.  5,  to  executors  of  executors ;  and  that 
of  25  Edw.  Ill,  c.  11,  to  administrators.  But  it  was  not 
until  3  &  4  Anne,  c.  16,  that  it  lay  against  executors  and 
administrators  of  guardians,  bailiffs,  and  receivers,  and 
T}y  and  against  joint-tenants  and  tenants  in  com.mon,  and 
their  personal  representatives,  even  though  such  joint- 
tenants  and  tenants  in  common  were  not  appointed  r&- ' 
ceivers.  (Bac.  Abr.  Accompt,  (A) ;  1  Th.  Co.  Lit.  340, 
n  (10),  (11),  &  (12);  Id.  787,  &  n  (R).) 

We  have,  in  Virginia,  corresponding  legislation,  (V.  C. 
1873,  c.  145,  §  14),  as  to  joint-tenants,  and  tenants  in 
eommon,  and  their  personal  representatives,    and    also 
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allowing  the  action  of  account  against  executors  and  ad- 
ministrators of  guardians,  bailiffs,  and  receivers;  but  not 
in  favor  of  such  executors  and  administrators,  unless  it 
be  included  (as  seems  probable),  in  the  reservation  of  all 
writs,  remedial  and  judicial,  given  by  any  act  of  parlia- 
ment not  local  to  England  prior  to  4  Jac.  I.  (See  2  Lom. 
Ex.  588.)  Or  unless  it  be  included  in  the  general  provi- 
sion touching  suits  by  or  against  personal  representatives. 
(V.  C.  1873,  c.  126,  §  19,  20.)   - 

In  an  action  of  account  there  are  two  judgments.  The 
first,  or  interlocutory  judgment,  \a,quod  computet — that 
the  defendant  do  account,  and  afterwards,  when  the  set- 
tlement of  the  account  is  completed,  the  second  or  final 
judgment  is  quod  recuperet,  that  the  plaintiff  recover 
against  the  defendant  the  amount  in  which  the  latter  is 
found  in  arrear.  The  first  judgment,  quod  computet, 
may  be  the  result  (as  in  the  very  instructive  case  of  God- 
frey V.  Saunders,  3  Wils.  94,  98  it  was),  of  the  verdict 
of  a  jury  passing  upon  issues  joined,  denying  the  obliga- 
tion to  account ;  and  tliereupon  the  court  appoints  audi- 
tors, usually  two  of  the  officers  of  the  court,  who  are  armed 
with  authority  to  convene  the  parties  before  them  de  die 
in  diem,  at  any  day  or  place  that  they  shall  appoint,  till 
the  account  is  determined.  A  judgment  quod  computet 
does  not  conclude  the  defendant  as  to  the  dates  or  sums 
mentioned  in  the  declaration ;  but  the  auditors  may  make 
the  proper  charges  and  credits  without  regard  to  the  ver- 
dict, which,  for  the  most  part,  determines  nothing  but 
the  obligation  to  account.  If  the  matters  offered  before 
the  auditors  are  controverted  by  the  plaintiff  he  may  de- 
mur, or  take  issue  in  point  of  fact ;  and  this  demurrer  or 
issue  in  fact  is  certified  by  the  auditors  to  the  court, 
where  the  matter  of  law  is  decided  by  the  com-t,  and  of 
fact  by  a  jury ;  which  being  returned  to  the  audi- 
tors, they  adjust  and  report  an  account  accordingly ;  but 
as  these  references  may  be  repeated  in  connection  with 
each  item  of  the  account,  the  proceeding  is  liable  to  become 
intolerably  tedious,  expensive,  and  inconvenient,  especially 
as  besides  the  contested  matters  of  law  or  fact  which 
there  may  be  occasion  to  submit  to  the  court  or  to  a  jury, 
either  of  the  parties,  if  he  thinks  the  auditors  do  him  in- 
justice, may  apply  for  redress  to  the  court.  (Bac.  Abr. 
Accompt.  (F);  I'Stor.  Eq   §  447,  448.) 

This  brief  sketch  of  the  mode  of  proceeding  in  an  ac- 
tion of  account,  suffices  to  show  how  unfit  a  medium  it 
is  to  ascertain  and  adjust  the  real  merits  of  long,  com- 
plicated and  mutual  accounts.  The  student  will  observe 
that,  in  the  first  place,  it  is  wholly  inapplicable  to  a  vast 
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variety  of  cases  of  equitable  claims,  of  constructive  trusts, 
of  fraudulent  contrivances,  and  of  tortious  misconduct, 
and  even  of  mutual  accounts  between  ordinary  parties, 
where  there  is  no  privity,  by  virtue  of  a  receivership  or 
otherwise,  and  yet  from  the  complication  of  the  transac- 
tions, an  adequate  remedy  before  a  jury,  in  a  court  of 
law  is  impracticable ;  and  in  the  second  place,  there  is  at 
common  law,  (it  is  otherwise  in  Virginia,  by  statute, — 
V.  C.  1873,  c  172,  §  44,  45,)  a  want  of  needful  poweh 
in  a  law-court  to  draw  out  upon  occasion  a  discovery 
from  the  adversary,  or  to  compel  the  production  of  docu- 
ments in  his  possession,  so'  that  if  evidence  aliunde  is  un- 
attainable, there  is,  and  can  be  no  effective,  redress.  (3 
Bl.  Com.  164;  1  Stor.  Eq.  §  449.) 

On  the  other  hand,  the  facility  of  proceeding  in  the 
courts  of  equity  stands  in  striking  contrast  with  the  ob- 
structions which  impede  the  legal  remedy.  In  exercising 
its  cognizance  over  accounts,  the  court  of  equity  proceeds 
in  many  respects  in  analogy  to  what  is  done  at  law.  The 
cause  having  been  so  far  matured  as  to  demonstrate  that 
an  account  is  proper,  an  interlocutory  decree  is  rendered, 
referring  it  to  one  of  the  master-commissioners  of  tlie 
court,  (acting  as  sole  auditor,)  to  examine,  state  and  settle 
the  account  between  the  parties.  Before  him  the  ac- 
count .is  taken,  and  he  is  armed  with  the  fullest  powers, 
not  only  to  examine  the  parties  on  oath,  but  to^nake,  by 
means  of  the  testimony  of  witnesses  under  oath,  and  by 
documents,  books  and  vouchers  which  he  may  compel  the 
parties  to  produce,  all  the  inquiries  which  are  needful 
for  the  due  administration  of  justice.  And  when  his  re- 
port is  made  to  tlie  court,  any  objections  urged  before 
him,  and  any  exceptions  by  either  party  to  his  statements 
and  conclusions  may  be  re-examined,  and  upon  argument, 
adjudged  by  the  court,  and  the  whole  case  moulded  and 
directed  as  ex  wquo  et  bono  may  be  required.  The  court 
may  also  bring  all  proper  parties  in  interest  before  it, 
where  there  are  different  parties  concerned  in  interest ; 
and  if  any  serious  doubt  arises  upon  any  particular  de- 
mand as  to  which  there  is  a  conflict  of  testimony,  it 
may  direct  the  same  to  be  submitted  to  a  jury,  upon  an 
issue  made  up  for  the  purpose.  (1  Stor.  Eq.  §  450 ;  2 
Dan.  Ch.  Pr.  987,  1285  &  seq;  Pleasants  v.  Koss,>l 
Wash.  156;  Pryor  v.  Adams,  1  Call.  382;  Stanard  v. 
Graves,  2  Call.  369;  Hooe  v.  Marquess,  4  Call:  422; 
Marshall  v.  Thompson,  2  Munf.  412;  Bullock  v.  Gordon, 
4  Munf.  450;  Gait  v.  Carter,  6  Munf.  245;  Brent  v. 
Dold,  Gilm.  211;  Knibb  v.  Dixon,  1  Eand.  249;  Douglas 
v.   McChesney,  2    Rand.  109;    Grigsby  v.  Weaver,   5 
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Leigh,   197;    Isler  v.   Grove,   8   Grat.  257;  Mettert  v. 
Hagau,  18  Grat.  231 ;  Beverly  v.  Walden,  20  Grat.  147; 
Magill  V.  Manson,  20  Grat.  527.) 
2'.  Various  Instances  where  Matters  of  Account  are  Cogniz- 
able in  Equity. 

From  what  has  been  said  it  appears  that  in  all  cases 
where  the  intervention  of  the  court  of  equity  is  needful 
to  give  full  and  adequate  redress  iu  matters  of  account, 
notwithstanding  in  its  nature  the  demand  may  be  of  a 
purely  legal  character,  and  such  as  comes  clearly  and 
most  naturally  within  the  cognizance  of  the  law-courts, 
the  equitable  jurisdiction  is  well  established,  although  it 
is  sometimes  questioned,  and  its  limits  may  not  be  always 
accurately  defined.   These  cases  may  be  thus  enumerated: 

(1),  Wherever  the  matter  of  account  stands  upon  equit- 
able claims,  or  has  equitable  trusts  attached  to  it.  (1  Stor. 
Eq.  §454); 

(2),  In  all  cases  of  the  administration  of  the  personal 
assets  of  a  decedent,  and  consequently  of  what  concerns 
the  debts,  legacies,  distribution  of  the  residue,  and  the 
official  conduct  of  executors  and  administrators,  which, 
without  violence,  may  be  referred  to  the  preceding  head 
of  eqxiitable  trusts  and  claims.  (1  Stor.  Eq.  §  453  ;  3  Bl. 
Com.  437);  ,,,,:, 

(3),  Dealings  in  partnership,  and  many  o^bpr  mercan- 
tile or  business  transactions.  (1  Stor.  Eq.  §  453 ;  3  Bl. 
Com.  437) ; 

(4),  Wherever  the  liability  is  i^^X  of  bailiff,  receiver, 
factor  or  argent  to  his  principal.  (?  Bl.  Com.  437;  1  Stor. 
Eq.  §  453  ;  Berkshire  v.  Coons,  4  Leigh,  2^3) ; 

(5),  Wherever  co-par  eerier s,  joint-tenants,  or  tenants  in 
common  are  called  to  account  for  rent^,  profits,  &c.,  over 
and  above  their  respectipe  shg,res.  (Iluffi;iers  v,  Lewis,  7 
Leigh,  721 ;  Graham  v.  I'^uce,  19  Grat.  33) ; 

(6),  Wherever  in,  matters  of  accounts  growing  out  of 
privity  of  contrpict,,  ;tli£re  are  mutual  demands,  and  a 
fortiori  when  the  accounts  are  intricate.  ^  (2,@Jior.  Eq.  § 
459  ;  Hunter  v,  Spojtswood,  1  W^ash,  146  ;  Smith  v.  Marks, 
2  Rand.  449  ; , ffickuiaiji  v.  Stout,  2  Leigh,  6);  ?,nd 

(7),  Where  the  acfoounts  ar^  aU  on  one  side,  but  a  dis- 
covery is  sought,  q,nd  i^  m,aterial  to.  the  relief.  (1  Stor. 
Eq.  §  45,9  ;  Lyons  v.  Miller,  9  Grat.  427  ;  Sturtevant  v. 
tjroode,  5  Leigh,  83.) 

4-nd  on  the  other  h^nd,  where  Ijhe  accounts  %re  all  on 
one  side,  and  no  discovery  j§  sought  or^^ede^;  and  also 
where  there  is  a  singly  matter  qf  demand  on  the  side  of 
the  plaintiff  seel^ing  .relief,  and.  mere  payments  on  the 
other  side,  and  no  discpvefy  is  sought  or  i;ieeded ;  in  all 
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such  cases  a  court  of  equity  declines  to  take  cognizance  of 
the  cause,  no  peculiar  remedial  process  or  function  of  that 
court  being  called  for  by  the  exigency  of  the  case.  (1 
Stor.  Eq.  §  459-'60;  Smith  v.  Marks,  2  Band.  449; 
Poague  V.  "Wilson,  2  Leigh,  490  ;  Bassett  v.  Cunning- 
ham, 7  Leigh,  402.) 
3^.  The  Circnmstances-whichwarrant  a  Decree  for  an  Account. 
■An  order  or  decree  for  an  account  is  not  to  be  made 
merely  because  it  is  asked  for.  The  cause  must  be  so  far 
developed  by  the  pleadings  and  proofs  as  to  demonstrate 
the  propriety  of  an  account,  and  the  extent  to  which  it 
should  go.  If  an  account  were  decreed  whenever  there 
seemed  prima  fade  a  probability  that  one  would  be  ulti- 
mately ordered,  although  time  might  thereby  be  some- 
times gained,  yet  it  would  be  occasionally  at  great  ex- 
pense and  trouble  to  parties,  who,  in  the  end,  might 
appear  to  be  under  no  obligation  to  render  an  account.  (2 
Dan.  Ch.  Pr.  997 ;  Allen  v.  Smith,  1  Leigh,  252 ;  Cor- 
bin  V.  Mills,  19  Grat.  465.) 

So,  upon  like  principles,  an  account  will  not  be  directed 
beyond  what  the  pleadings  and  proofs  in  the  cause  justify, 
(Censequa  v.  Fanning,  3  Johns.  Ch  K.  (N.  Y.)  595); 
although  such  an  order  (as  in  case  of  a  creditor'' s  hill  to 
administer  a  decedent's  assets,  &c.,)  may  sometimes  in- 
volve persons  not  yet  parties  to  the  suit ;  e.  g.,  creditors 
who  have  not  signified  their  desire  to  join  in  the  bill. 
(Eanney  v.  Harvey,  2  Leigh,  70.)  Nor  is  it  needful  that 
the  facts  upon  which  the  items  of  the  account  depend 
should  be  developed  in  evidence.  (2  Dan.  Ch.  Pr.  997- 
998.) 
I  The  agency  employed  by  the  court  of  chancery  to  ad- 

'  just  and  settle  accounts,  as  also  to  make  other  complex 
inquiries,  is  that  of  a  master  commissioner.  Of  these 
officers,  each  chancery  court  is  allowed  in  Virginia  to  ap- 
point a  number  not  exceeding  in  most  cases  four,  but  in 
Richmond  seven,  and  in  a  few  counties  five,  who  are  re- 
movable at  the  pleasure  of  the  court,  (Y.  C.  1873,  c.  171, 
^  2,  &c. ;  Acts  1875-6,  p.  7,  c.  6),  and  are  allowed  for 
their  services,  in  general,  not  exceeding  seventy-five  cents 
an  hour.     (V.  C.  1873,  c.  180,  §  5.) 

The  order  or  decree  referring  accounts  to  a  commis- 
sioner for  settlement  (which  is  always  interlocutory), 
directs  the  particular  accounts  called  for  by  the  pleadings 
to  be  audited,  stated,  and  settled,  and  reported  to  the 
court,  together  with  any  matters  specially  stated  which  the 
comm,issioner  shall  deem  pertinent,  or  either  party  may 
-require  to  he  so  stated,  (2  Bob.  Pr.  (1st  ed.)  361) ;  which, 
indeed  is  by  statute  made  the  duty  of  the  commissioner. 
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even  though  it  be  not  so  set  down  in  the  decree.  (V.  C. 
1873,  c.  128,  §  26.)  The  court  may  also  direct  the  com- 
missioner to  examine  the  parties  upon  oath;  and  to  dis- 
closures so  made  or  demanded,  the  same  principles  apply 
,  touching  their  effect,  as  to  an  answer.    (Hart  v.  TenEyck, 

2  Johns.  Ch.  E.  (IST.  Y.)  503 ;  Calloway  v.  Tate,  1  H.  & 
M.  9.) 

Such  an  order  or  decree  is  usually  made  in  term-time ; 
but  in  the  circuit  courts  the  judge,  in  vacation,  may  direct 
an  account ;  may  substitute  one  commissioner  for  another, 
and  may  refer  the  cause  to  a  special  commissioner,  ap- 
pointed for  the  occasion.  (V.  C.  1873,  c.  171,  §  6.) 
4^  The  Proceedings  hefore  a  Master  Commissioner,  to  Settle 
an  Account. 

The  discussion  of  the  proceedings  before  a  master-com- 
missioner will  require  us  to  advert  to  (1),  The  notice  to 
the  parties  of  the  commencement  of  the  proceedings,  and 
the  adjournment  from  time  to  time;  (2),  The  taking  of 
testimony  by  the  commissioner,  and  reference  by  him  to 
the  court  or  judge  ;  (3),  The  report  by  the  commissioner 
of  his  doings  in  pursuance  of  the  decree;  (4),  The  classes 
of  persons  as  to  whom  orders   of  account  are  the  most 
frequent;  and  (5),  The  modes  oi  settling  accounts,  espe- 
cially of  executors  and  administrators;  W.  C. 
1^.  The  Notice  hy  the  Commissioner  to  the  Parties,  of  the 
Commencement  of  his  proceedings,  and   ths  Adjourn- 
ment  thereof  from,  Time  to  Tiine. 

It  will  readily  be  supposed  that,  before  the  commis- 
sioner proceeds  to  take  an  account,  he  ought  to  give  no- 
tice to  all  the  parties  concerned,  in  order  that  they  may 
attend  him  with  the  necessary  materials,  and  have  an 
opportunity  of  presenting  their  views.  If,  however,  no- 
tice be  not  given,  that  objection  must  be  raised  by  the 
party  complaining  of  it.  The  court  will  not,  ex-officio, 
advert  to  it,  nor  can  it  be  first  urged  in  an  appellate 
court.  (2  Rob.  Pr.  (1st  ed.)  362  ;  White  v.  Johnson,  2 
Munf .  305 ;  Winston  v.  Johnson,  2  Munf .  205  ;  Mc- 
Candlish  v.  Edloe,  3  Grat.  315.) 

The  notice,  if  the  parties  be  resident  in  the  state,  is, 
for  the  most  part,  to  be  given  them  in  person,  the  mode 
of  serving  it  being  prescribed  by  statute,  (Y.  C.  1873,  c. 
163,  §  1) ;  nor  formerly,  as  is  believed,  could  it  be  given 
otherwise,  however  numerous  and  dispersed  the  parties; 
but  it  is  now  judiciously  provided,  (Y.  C.  1273,  c.  171,  § 
5),  that  "the  court  ordering  an  account  to  be  taken,  may 
direct  that  notice  of  the  time  and  place  ef  taking  it  be 
published  once  a  week  for  four  successive  weeks,  in  some 
convenient  nevs^paper,  and  that  such  publication  shall  be 
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equivalent  to  personal  service  of  such  notice  on  the  par- 
ties, or  any  of  them."  (MoCandlish  v.  Edloe,  3  Grrat. 
333;  Hill'v.  Eowyer,  19  Grat.  380.)  Where  the  parties 
are  non-residents  of  the  state  it  has  long  ago  been 
enacted  that  the  notice  may  be  served  as  to  them  "  by 
the  publication  thereof  once  a  week,  for  four  successive 
weeks,  in  a  newspaper  printed  in  the  state."  (V.  C.  1873, 
c.  163.  §  2.) 

The  commissioner  is  specially  empowered  to  adjourn 
his  proceedings  from  time  to  time  without  any  new  no- 
tice, until  his  report  is  cojjapleted,  and  such  adjournments 
will  be  presumed  to  be  proper  unless  the  contrary  ap- 
pears, (Fant  V.  Miller,  17  Grat.  187 ;  Hill  v.  Bowyer, 
18  Grat.  364) ;  and  when  the  account  is  completed,  it  is 
not  required,  as  formerly,  to  be  retained  by  Mm  for  ten 
days,  but  may  be  filed  in  the  clerk's  office  at  any  time 
thereafter.  (Y.  C.  1873,  c.  171,  §  8,  9.) 
2'.  The  taking  of  Testimony  by  the  Commissioner,  and 
Reference  by  Him  to  the  Court  or  Circuit  Judge. 

If  it  be  needful,  testimony  may  be  taken  before  the 
commissioner  touching  the  inquiry  on  which  he  is  en- 
gaged. (Parkinson  v.  Ingram,  3  Ves.  603,608  &  notes.) 
Such  testimony  is  taken  usually,  and  it  would  seem  more 
properly,  in  the  form  of  depositions,  subscribed  by  the 
witnesses,  (Matth.  Comm'rs  61  &  seq);  and  for  the  pur- 
pose of  procuring  it,  he  is  armed  with  power  to  issue  a 
summons  for  any  witness,  and  if  he  fails  to  attend,  to 
line  him,  and  by  attachment  compel  him  to  attend  and 
give  evidence,  but  as  to  the  fine,  with  an  appeal  to  the 
court.  (Y.  C.  1873,  c.  172,  §  26,  28  &  seq.)  And  of 
course  the  commissioner  has  before  him  all  the  general 
testimony  in  the  cause,  documentaiy  and  oral,  (in  the 
form  of  depositions),  whether  it  were  in  the  cause  when 
the  order  for  an  account  was  made,  or  has  been  intro- 
duced since. 

When  in  the  course  of  his  investigations,  a  commis- 
sioner doubts  as  to  any  point  which  arises  before  him,  in 
taking  an  account  to  be  returned  to  a  circuit  court,  he 
may  in  writing  submit  the  point  to  such  court,  or  the 
judge  thereof,  who  may  instruct  him  thereon.     (V.  C. 
1873,  c.  171,  §  7.)     If  the  report  is  to  be  made  to  a,  cor- 
poration court,  the  application  for  instructions  ought  to 
be  addressed,  it  is  believed,  to  the  court  in  term. 
3^.  The  Report  by  the  Commissioner  of  his  Doings  inpur- 
suance  of  the  Decree. 

We  have  seen  that,  when  the  commissioner  has  com- 
pleted his  report,  he  may  file  it  in  the  clerk's  office  at 
any  time  thereafter,  and  it  is  doubtless  his  duty  to  file  it 
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with  promptness.  He  is  required  to  return  with  his  re- 
port, the  decrees  or  orders  and  notices  under  which  he 
acted.  He  is  not  to  copy  in  his  account  or  report  any 
paper ;  and  if  there  has  been  a  previous  account,  he  is 
not  to  copy  it  into  his ;  but  taking  it  as  the  basis  of  his, 
he  is  to  correct  the  errors  and  supply  the  defects  thereof 
by  an  additional  statement.  Every  thing  improperly 
copied  is  to  be  expunged  at  his  costs,  on  the  application 
of  either  party ;  and  if  on  account  of  his  negligence  or 
misconduct  a  report  be  re-committed,  he  shall  bear  the 
costs  occasioned  thereby.     (V    0.  1873,  c.  171,  §  9.) 

A  cause  may  be  heard  upon  the  commissioner's  re- 
port after  it  has  been  returned  ten  days,  (formerly  the 
time  was  thirty  days),  and  if  the  report  be  under  an 
order  re-committing  a  former  report,  the  cause  may  be 
heard  immedAately.  (V.  C.  1873,  c.  171,  §  10.)  And  so 
much  importance  is  attached  to  this  interval,  after  the 
report,  before  a  decree,  that  it  is  error  to  hear  the  cause 
within  that  period,  for  which,  even  though  the  bill  be 
taken  for  confessed,  the  decree  is  r'eversed.  (Gray  v. 
Dickenson,  4  Grat.  87.) 
4fi.  The  Classes  of  Persons  as  to  whom  Orders  of  Account 
are  most  Frequent. 

The  persons  in  respect  to  whom  orders  of  account  are 
most  frequently  made  are  the  following,  namely : 

1,  Personal  representatives, — that  is,  executors  and 
administrators,  &c. 

See  2  Rob.  Pr.  (1st  ed.)  367  &  seq;  1  Stor.  Eq.  §  530 
&  seq. 

m.  Guardians. 

See  2  Stor.  Eq.  §  1356  &  seq ;  3  Dan.  Oh.  Pr.  2082 
&  seq. 

3,  Curators,  Committees  of  lunatics,  &c. 

See  V.  C.  1873,  c.  118,  §  24;  Id.  c.  123,  §  6;  Id.  c. 
82,  §  43  &  seq. 

4,  Trustees. 

See  1  Stor.  Eq.  §  465  &  seq;  Harvey  v.  Steptoe,  17 
Grat.  289. 

5,  Partners. 

See  1  Stor.  Eq.  §  659  &  seq;  Foster  v.  Risen,  17 
Grat.  321 ;  Robertson  v.  Read,  17  Grat.  544. 
5s,  The  Modes  of  Settling  Accounts,  especially  of  Execu- 
tors and  Administrators. 

We  may  develope  this  subject  under  the  three  heads  of 
(1),  The  statutory  provisions  intended  to  secure  a  due 
accountability  on  the  part  of  personal  representatives, 
and  other  fiduciaries;  (2),  The  rules  governing^  the 
settlement  of  the  accounts  of  personal  representatives ; 
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and  (3),  The  exceptions  to  the  reports  of  commissioners 
who  settle  such  accounts,  "and  the  re-commitment  of  the 
accounts  to  the  commissioner; 
W.  C. 
I''-  The  Statutory  Provisions  which  in  Virginia,  arc  in- 
tended to  secure  a  due  Accountability  on  the  Part  of 
Personal  Representatives  and  other  Fiduciaries. 

The  statutory  enactments  which  are  designed  to  se- 
cure a  due  accountability  on  the  part  of  personal  re- 
presentatives, and  other  fiduciaries,  are  consummately 
wise  in  conception,  and  well  nigh  perfect  in  the  scope 
and  purport  of  their  provisions.  They  proceed  upon 
the  just  idea  that  persons  who  assume  fiduciary  rela- 
tions usually  set  out  with  honest  purposes,  and  that  the 
deplorable  lapses  from  integrity  which  so  often  occur 
with  persons  so  situated,  are  generally  to  be  ascribed 
to  the  want  of  due  care  in  the  beginning,  to  ascertain 
and  record  the  exact  property  which  comes  to  their 
hands",  and  then  to  the  omission  to  make  frequent 
settlements  of  their  accounts  in  the  progress  of  dis- 
charging their  duties.  Accordingly,  the  enactments  in 
question  are  directed  (1),  To  designate  some  single  of- 
ficer of  each  court  of  probate  in  the  commonwealth^ 
whose  special  duty  it  shall  'be  to  compel  such  fiduciaries 
to  conform  to  the  regulations  prescribed  for  their 
government ;  (2),  To  constrain  such  fiduciaries  to  make 
and  file  inventories  of  the  eflfects  in  their  hands;  (3),  To 
.  constrain  them  to  file  accounts  of  sales  made  by  them; 
(4),  To  exact  annual  settlements  of  their  accounts ;  and 
(5),  To  require  the  court  to  withdraw  th^  fund  from 
their  hands  if  it  shall  seem  likely  to  be  wasted ; 
W.  0. 
1*.  Designation  of  a  special  Officer  to  compel  Fiduciaries 
to  conform  to  the  Regulations  prescribed  for  their 
Government. 

The  judge  of  each  court  having  jurisdiction  of  the 
probate  of  wills  and  granting  administration,  shall 
designate  one  of  its  commissioners  in  chancery,  who 
is  to  be  known  as  the  commissioner  of  accounts,  and 
who,  besides  his  other  duties,  shall  have  a  general 
supervision  of  all  fiduciaries  who  qualify  in  his  court, 
and  shall  make  all  ex  parte  settlements  of  the  accounts 
of  such  fiduciaries.  To  that  end,  such  commissioner 
is  to  keep  a  record  showing  in  separate  columns  all 
needful  particulars,  as  is  exhibited  in  1  Insts.  Com.  & 
Stat.  Law,  451 ;  and  it  is  made  his  duty  to  note  any 
neglect  of  duty  on  the  part  of  the  fiduciary  in  any  of 
the  particulars  presently  to  be  mentioned,  and  to  com- 
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pel  a  prompt  compliance  with  the  requirements  of 
the  law.  And  if  need  be  another  of  the  commis- 
sioners of  the  court  is  to  be  appointed  from  time  to 
time  to  aid  liim.  (V.  C.  1873,  c.  128,  §  1  &  seq,  § 
16  &  seq;  Id.  c.  123,  §  13;  Matt.  Comm'rs,  28.) 

2'.  Filing  of  Inventories  hy  Fiduciaries  of  the  Effects 
in  their  hands. 

Every  personal  representative,  guai-dian,  curator  or 
committee,  shall,  within  four  months  from  his  quali- 
fication, and  within  every  four  months  from  each  sub- 
sequent accession  of  estate,  return  to  the  commissioner 
of  accounts  an  inventory  of  all  the  personal  and  real 
estate  which  has  come  to  his  possession  or  knowledge, 
or  which  is  under  his  management,  or  subject  to  his 
authority  in  his  fiduciary  capacity ;  and  if  upon  in- 
spection, such  inventory  be  found  in  proper  form,  the 
commissioner  is  to  deliver  it  to  the  clerii  of  his  court 
to  be  recorded.  Upon  failure  to  return  such  inven- 
tory, the  commissioner  is  ex  ojficio  to  issue  a  summons 
requiring  it  to  be  done ;  and  if  the  default  continues 
for  thirty  days  from  the  service  of  the  summons,  the 
party  is  to  be  reported  by  the  conimissioner  to  the 
court,  which  is  to  summon  him  to  appear  at  the  fol- 
lowing terra  to  excuse  himself;  and  unless  then  ex- 
cused for  sufficient  reason,  he  is  to  be  fined  by  the 
court  from  $50  to  $500 ;  and  if  he  still  continues  in 
default  is  to  be  dealt  with  as  guilty  of  a  contempt  of 
court.  (V.  C.  1873,  c.  128,  §  4 ;  1  Insts.  Com.  & 
Stat  Law,  452.) 

3'.  Filing  Accounts  of  Sales  made  hy  such  Fiduciaries. 
Such  fiduciary,  within  four  months  after  selling  any 
property,  as  such,  must  return  to  the  commissioner  of 
accounts  an  account  of  such  sale,  which  the  commis- 
sioner is  to  inspect,  and  if  in  proper  form,  deliver  it  to 
the  clerk  of  the  court  to  be  recorded.  (V.  C.  1873, 
c.  128,  §  5.)  It  does  not  appear  that  any  specific  ac- 
tion is  specially  required  of  the  commissioner  of  ac- 
counts, in  case  of  the  neglect  of  this  injunction,  nor  is 
any  specific  penalty  affixed  to  it  except  in  the  case  of 
a  trustee  in  a  deed  of  trust  who  forfeits  his  commis- 
sions on  the  sale.  '  But  it  is  apprehended  to  be  the 
duty  of  the  commissioner  to  proceed  to  exact  the  per- 
formance of  this  duty  by  the  fiduciary,  as  well  as  other 
like  duties. 

4'.  The  Annual  Settlement  of  the  Fiduciary's  Accounts. 
A  statement  of  all  money  which  any  personal  re- 
presentative,  guardian,  curator   or   committee,  shall 
have  received,  or  become  chargeable  with,  or  have  dis- 
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bursed,  within  one  jesiv  from  the  date  of  the  order 
conferring  his  authority,  or  within  any  succeeding 
year,  together  with  the  vouchers  for  such  disburse- 
ments, shall,  within  six  months  after  the  end  of  every 
such  year,  be  exhibited  by  him  before  the  commissioner 
of  accounts  of  the  court  wherein  the  order  conferring 
his  authority  was  made;  and  such  commissioner  shall 
state,  settle  and  report  to  the  court  an  account  of  the 
transactions  of  such  fiduciary  according  to  law.  The 
proceeding  against  the  fiduciary  for  default  in  this 
particular,  and  the  penalty  therefor,  is  the  same  as  in 
the  case  of  the  inventory,  {Supra,  2') ;  and  in  addi- 
tion a  forfeiture  of  all  compensation  whatever  for  his 
services  during  the  year,  unless  allowed  by  the  court. 
Save  only  where,  within  six  months  from  the  end  of 
any  year,  the  fiduciary  has  given  to  the  parties  entitled 
a  statement  of  the  money  received  during  the  year, 
and  actually  settled  therefor  with  them  ;  and  where, 
■within  six  months  from  the  end  of  any  year,  he  has 
laid  a  statement  of  his  receipts  within  such  year  be- 
fore a  commissioner  in  chancery,  who  may  in  a  pend- 
ing suit  have  been  ordered  to  settle  his  account,  which 
is  to  be  certified  by  the  clerk  of  the  court  where  such 
suit  is  pending  to  the  court  of  probate.  (V.  C.  1873, 
c.  128,  §  8  to  10.) 
5*.  Withdrawing  the  Fund  from,  the  Fiduciary's  hands, 
if  it  seems  to  he  in  Danger. 

Upon  such  statement  being  laid  by  the  fiduciary 
before  the  commissioner  of  accounts,  it  is  his  duty  to 
examine  whether  the  fiduciary  has  given  such  bond  as 
the  law  requires,  and  whether  it  is  in  a  penalty  and 
■with  sureties  sufiicient.  And  he  may  make  a  like  ex- 
amination at  the  instance  of  any  one  interested  ;  it  be- 
ing declared  to  be  his  duty,  in  either  case,  to  report 
the  result  of  such  examination  and  inquiry  to  the 
court.  And  when  on  such  report  of  the  commissioner, 
or  on  evidence  adduced  by  a  surety  of  the  fiduciary, 
or  any  other  person  interested,  it  appears  to  be  proper, 
the  court  shall  take  the  needful  steps  to  prevent  loss 
by  exacting  new  securities,  or  revoking  the  fiduciary's 
powers,  and  appointing  a  successor,  as  it  may  deem 
best.  But  such  revocation  does  not  invalidate  any 
previous  act  of  the  fiduciary.  (V.  C.  1873,  c.  128,  § 
17  to  20 ;  Reynolds  v.  Zink,  27  Grat.  29.) 
2^-  The  Rules  Governing  the  Settlement  of  the  Accotmts  of 
PersoTial  Represeniatives. 

The  rules  which  govern  the  settlement  of  the  ac- 
counts of  personal  representatives  may  be  referred  to 
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the  heads  following,  namely :  (1),  The  time  within 
which  such  accounts  are  to  be  settled ;  (2),  The  assets 
with  which  a  personal  representative  is  chargeable  ; 
(3),  The  disbursements  for  which  a  personal  represen- 
tative is  entitled  to  credit ;  (4),  The  vouchers  expected 
to  be  produced  by  a  personal  representative,  and  the 
subsequent  surcharging  and  falsifying  a  settlement; 
(5),  The  compensation  allowed  a  personal  representa- 
tive ;  (6),  The  mode  of  charging  a  personal  representa- 
tive, and  the  decedent's  estate  respectively,  with  inter- 
est ;  and  (7),  The  mode  of  stating  the  accounts  of 
personal  representatives,  and  the  formula  to  be  ob- 
served by  the  commissioner; 
W.  C. 
1'.  The  time  within  vthich  the  Recounts  of  Personal  Re- 
presentatives are  required  to  be  Settled. 

The  common  law  ascertains  no  certain  period  with- 
in which  the  accounts  of  a  personal  representative  are 
required  to  be  settled,  but  submits  it  to  the  discretion 
of  the  court  whence  the  representative's  authority  ema- 
nates. The  policy  in  Virginia  has  been  for  many 
years  more  rigid.  By  statutes  iirst  enacted  in  1825, 
such  accounts  were  required  to  be  settled  every  two 
years;  and  by  the  Code  of  1849,  as  we  have  seen,  an 
annual  settlement  is  prescribed,  and  within  six  months 
from  the  end  of  each  year  The  penalty,  it  will  be 
remembered,  of  omitting  to  lay  a  statement  of  re- 
ceipts before  the  commissioner  of  accounts  within  the 
period  prescribed,  is  not  only  a  heavy  fine  inflicted  by 
the  court,  but  also  that  the  personal  representative 
forfeits  all  compensation  for  his  services  during  that 
year,  unless  allowed  by  the  court ;  and  so  if  he  submits 
an  imperfect  statement,  he  is  to  have  no  commission 
on  what  is  so  omitted,  unless  allowed  hy  the  court. 
(V.  C.  1873,  c.  128,  §  8,  9,  10.)  Down  to  1867,  the 
court  had  no  discretion  to  remit  this  penalty  of  for- 
feiture of  commissions,  however  meritorious  the  ad- 
ministration, (Wood  V.  Garnett,  6  Leigh,  271) ;  but 
by  act  of  1866-'7,  the  forfeiture  is  exacted,  as  we 
have  just  seen,  unless  the  commission  he  allowed  by 
the  court.  The  original  act  prior  to  1st  July,  1850, 
did  not  apply  to  executors  acting  as  trustees  under 
wills,  in  respect  to  lands.  (Boyd  v.  Boyd,  3  Grat. 
113);  but  by  the  Code  of  1849,  since  1st  July,  1850, 
it  does.     See  Morris  v.  Morris,  4  Grat.  293. 

The  student  will  doubtless  recall  the  two  cases 
already  mentioned,  (Ante,  p  1226,  4',)  where  the 
forfeiture  of  commissions  is  saved,  notwithstanding 
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no  ex  parte  settlement  takes  place,  namely,  where  the 
personal  representative  has  settled  with  the  parties 
entitled,  and  where,  under  an  order  of  court,  he  has 
settled  his  account  in  a  pending  suit.  (V.  C.  1873,  c. 
128,  §  8  to  10.) 

If  there  be  any  time  prior  to  the  year  whose  transac- 
tions are  under  consideration,  for  which  no  settlement 
has  been  made,  the  settlement  may  embrace  that 
period  also.     (Y.  C.  1873,  c.  128,  §  24.) 

Any  one  interested  may  appear  in  person,  or  by 
his  next  friend,  before  the  commissioner,  and  insist  or 
object  as  if  the  commissioner,  instead  of  proceeding 
ex  parte,  were  acting  under  an  order  of  the  court  of 
chancery.     (V.  C.  1873,  c.  128,  §  24.) 

The  commissioner,  (when  the  settlement  is  exparte,} 
is  to  fix  a  time  and  place  to  receive  proof  of  debts 
and  demands  against  the  estate ;  and  is  to  post  a 
notice  thereof  at  the  front  door  of  the  com-t  house  of 
the  county  or  corporation,  on  the  first  day  of  two  suc- 
cessive terms  of  the  county  or  corporation  court.  (V. 
C.  1873,  c.  128,  §  21.)  lie  may  adjourn  fi-om  time 
to  time,  and  must  make  up  and  complete  his  account 
within  a  year.  (V.  C.  1873,  e.  128,  §  22.)  But  in 
order  still  further  to  assure  adeijuate  notoriety  to  the 
business,  he  is  required,  on  the  first  day  of  his  county 
or  corporation  court,  to  post  at  the  front  door  of  the 
court  house,  a  list  of  those  fiduciaries  whose  accounts 
are  before  him;  and  no  account  is  to  be  completed 
until  ten  days  after  having  been  mentioned  in  such  a 
list  (§  23.)  He  is  not  required,  as  formerly  he  was,  to 
retain  the  settled  account  for  ten  days  after  comple- 
tion, but  is  to  return  it  to  court  as  soon  as  practicable. 
(V.  C.  1873,  c.  128,  §27.) 
2\  The  Assets  with  which  a  Personal  Representative  is 
Chargeable. 

A  personal  representative  is  properly  chargeable 
ivith  all  the  decedents  property,  real  or  personal,  (for 
our  present  statutes  make  him  liable  for  realty  com- 
mitted to  him  by  the  will,  if  there  be  one,  as  well  as 
for  personalty,)  which  eitlier  did,  or  by  due  diligence 
might  have  come  to  his  hands,  (Burnley  v.  Duke,  1 
Rand.  113)  ;  even  though  he  got  it  from  another  jm*- 
isdiction.  (Andrews  v.  Avory,  14  Grat.  240.)  What 
this  property  is,  may  be  discovered  from  the  inventory 
or  appraisement ;  from  the  account  of  sales  of  the  de- 
cedent's effects,  which  is  usually  made,  at  least  as  to 
those  goods  which   are  perishable,  shortly  after  his 
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death,  (V.  C.  1873,  c.  126,  §  12  to  17 ;  Id.  c.  128,  § 
4,  5) ;  and  from  extrinsic  proofs. 

Besides  the  proceeds  of  sale,  which  are  usually 
charged  in  a  lump,  the  representative  being  in  strict- 
ness liable  therefor,  as  for  so  much  property  converted 
or  administered,  (Clarke  v.  Wells,  6  Grat.  479  ;  Boaz 
V.  Hamner,  27  Grat.  382),  unless  he  can  show  that 
losses  of  such  proceeds  occurred  without  any  default 
on  his  part;  he  must  account  for  all  the  debts  due  the 
deceased  which  he  has,  or  might  have  collected ;  also 
for  whatever  emblements  (supposing  the  deceased  to 
have  been  seised  of  land  employed  in  agriculture,) 
ought  by  law  to  have  "accrued  to  the  estate,  (Y.  C. 
1873,  c.  135,  §  2) ;  and  in  short,  as  already  observed, 
for  all  the  assets  of  the  decedent,  which  did,  or  with 
due  diligence  might  have  come  to  his  hands,  to  be 
ascertained,  if  necessary,  by  an  approximative  estimate. 
("Wills  V.  Dunn,  5  Grat.  385;  Lacy  v.  Stamper,  27 
Grat.  47  &  seq.) 

In  selecting  what  goods  he  will  sell,  in  the  ci'edit  to 
be  given  at  the  sale,  and  in  the  manner  of  collecting 
the  assets  of  the  estate  generally,  much  must  be  re- 
ferred to  the  executor  or  administrator,  whose  conduct 
under  the  responsibility,  if  dictated  by  an  honest  mo- 
tive, and  guided  by  ordinary  care,  is  viewed  by  the 
courts  with  much  leniency.  (McCall  v.  Peachy,  3  - 
Munf  392  ;  Hudson  v.  Hudson,  5  Munf.  180 ;  Boyd 
V.  Boyd,  3  Grat.  113;  Powell  v.  Stratton,  11  Grat. 
792.) 

If  the  representative  be  himself  indebted  to  the  de- 
cedent, (the  executorship  constituting,  with  us,  no  re- 
lease of  the  debt,  V.  C.  1873,  c.  126,  §  13.)  he  is  to  be 
charged  with  the  amount,  if  he  be  solvent,  and  at  any 
rate,  it  is  believed,  to  the  extent  of  Ms  commission. 
(Decker  v.  Miller,  2  Pai.  (N.  T.)  149.)  The  debts 
which  he  collects  will  be  charged  to  him,  as  at  the 
time  of  collection,  of  which  his  own  account,  fortified 
by  his  oath,  is  prima  fade  evidence.  (Cavendish  v. 
Fleming,  3  Munf.  198  ;  Quarles  v.  Quarles,  2  Munf. 
321.)  But  such  as  by  his  negligence  or  improper 
conduct  he  loses,  he  is  to  be  charged  with  as  at  the 
time  when  they  ought  to  have  been  received,  with  in- 
terest from  that  period.     (V.  C.  1873,  c.  128,  §  7.) 

It  may  be  added  that  it  is  considered  the  duty  of 
the  executor  or  administrator  to  keep  the  accounts  of 
his  trust  with  accuracy ;  and  if  he  fails  to  do  so,  he  does 
not   thereb}'   exempt  himself    from,  but   rather   the 
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more  exposes  himself  to  a  rigid  accomitabUity.     (Kee 
V.  Kee,  2  Grat.  116.) 
3'.  The  Disbursements  for  which  a  Personal  Kepresenta- 
tive  is  entitled  to  ie  credited. 

A  personal  representative  is  to  be  allowed  in  the 
settlement  of  his  accounts,  not  only  all  reasonable  ex- 
penses incurred  in  the  discharge  of  his  duty,  includ- 
ing funeral  expenses  and  charges  of  administration, 
(V.  C.  1873,  c.  126,  §  25)  but  also,  except  where  it 
is  otherwise  provided,  a  reasonable  compensation,  in 
the  form  of  a  commission  (on  receipts),  or  otherwise. 
(V.  C.  1873,  c.  128,  §  2*^.)  And  this  in  preference  to 
the  claim  of  any  creditor.  (Nimmo's  ex' or.  v.  Com'th. 
4  H.  &  M.  57.)  Thus  an  executor  or  administrator 
is  credited  by  fees  paid  to  counsel,  although  exceed- 
ing the  rate  allowed  by  law,  where  such  rate  is  pre- 
scribed, supposing  them  to  be  not  immoderate,  (Lind- 
say V.  Howerton,  2  H.  &  M.  9) ;  and  under  particu- 
lar circumstances  by  clerk's  hire,  rent  of  a  counting- 
room,  postage,  and  travelling  expenses,  where  the  wfi- 
^essary  magnitude  of  such  expenditures  makes  it  unrea- 
sonable to  throw  them  upon  the  personal  representa- 
tive himself;  but  in  general  these  incidental  expenses 
of  administration  are  considered  to  be  fairly  covered 
by  the  commission.  (Hipkins  v.  Bernard,  4  Munf. 
83.)  So  likewise,  commission  to  an  agent  for  money 
collected  is  not  usually  allowed  in  addition  to  the  per- 
sonal representative's  own  commission,  unless  the 
debtor  reside  at  such  a  distance  (e.  g.,  in  another 
county),  as  to  make  it  reasonable  to  employ  the  agency 
of  a  third  person.  (Carter  v.  Cutting,  5  Munf.  223.) 
Of  course,  credit  must  be  given  for  all  the  debts 
due  from  the  decedent,  which  have  been  properly 
paid,  whether  due  to  the  personal  representative  him- 
self or  to  another.  (Decker  v.  Miller,  2  Pai.  (N.  T.) 
149  ;  Page  v.  Patton,  5  Pet.  304 ;  Cookus  v.  Peyton, 
1  Grat.  431 ;  Morris  v.  Morris,  4  Grat.  293  ;  Williams 
Williams,  11  Grat.  95.)  It  was  always  admitted  that 
if  it  appeared  on  the  face  of  a  security  for  a  d^t,  that 
it  was  tainted  with  any  illegality,  such  as  gaming,  or 
the  like,  the  personal  representative  could  not  law- 
fully pay  it,  and  if  he  did  pay  it,  could  not  be  credited 
with  it  in  the  settlement  of  his  accounts.  (Carter  v. 
Cutting,  5  Munf.  223.)  But  it  seems  that  at  common 
law,  if  the  representative  merely  has  reason  to  believe, 
or  even  if  he  knows  of  the  invalidity  of  the  demand  when 
yet  it  does  not  appear  on  the  face  of  the  security  evi- 
dencing the  claim,  he  is  not  bound  to  assert  such  in- 
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validity,  and  to  endeavor  to  repel  the  demand.  Thus 
it  seems  to  have  been  long  considered  that  he  was  not 
obliged  to  plead  the  statute  of  limitations.  (Toll 
Ex'ors,  428);  and  although  a  different  opinion  is  in- 
timated in  Tunstall  v.  Pollard,  11  Leigh,  37-8, 
founded  on  dicta  in  several  English  and  American 
cases,  as  McCuUoch  v.  Dawes,  9  Dowl.  &  R.  (22  E. 
C.  L.)  40  ;  Shawen  v.  Yanderhorst,  1  Russ.  &  My.  (5 
Eng.  Ch.  R.),  347;  Rogers  v.  Rogers,  3  Wend.  503,  yet 
the  case  of  Tunstall  v.  Pollard  was  decided  upon  the  par- 
ticular terms  of  a  statute  touching  limitations  of  judg- 
ments against  decedents,  and  the  question  has  been 
only  finally  concluded  in  Virginia  by  the  code  of 
1849,  which  wholesomely  provides  that  if  any  perso- 
nal representative  "  shall  pay  any  debt,  the  recovery 
of  which  could  be  prevented  by  reason  of  illegality 
of  consideration,  lapse  of  time,  or  otherwise,  Tcnowing 
the  facts  by  which  the  same  could  be  prevented,  no 
credit  shall  be  allowed  him  therefor."  (V.  C.  1873, 
c.  128,  §  7.) 

The  courts,  not  unwisely,  are  more  stringent  in  ex- 
amining the  claims  of  the  executor  or  administrator 
himself  than  those  of  other  persons  which  he  has 
paid.  Hence  he  has  been  refused  credit  for  a  debt 
due  himself  barred  by  the  statute  of  limitations, 
.  when  he  would  not  have  been  obliged  to  plead  the 
statute  to  a  stranger's  demand,  (McCulloch  v.  Dawes, 
9  Dowl.  &  R.  (22  E.  C.  L.)  40 ;  Rogers  v.  Rogers,  3 
Wend.  (N.  T.)  503,  517;  Seig  v.  Acord,  2l"Grat. 
369,  &c.) ;  and  also  for  a  demand  for  nursing  his 
father-in-law  (the  decedent)  in  his  last  illness,  no 
promise  of  remuneration  being  proved,  and  the  rela- 
tion between  the  parties  forbidding  the  conclusion  that 
any  should  have  been  expected.  (Williams  v.  Stone- 
street,  3  Rand.  559.) 
4'.  The  Vouchers  expected  to  he  produced  by  a  Personal 
Representative,  and  the  subsequent  Surcharging  and 
Falsifying  of  a  Settlement  of  his  Accounts. 

The  vouchers  upon  which  a  personal  representative 
is  to  be  allowed  his  credits  are  such  as  reasonably 
satisfy  the  mind  of  the  justice  and  validity  of  the  claim 
which  he  makes.  Evidences  of  debt,  acknowledged 
in  writing  by  the  decedent  in  his  life-time,  need  only 
to  be  receipted  by  the  creditor,  although  if  it  be  de- 
nied, the  genuineness  of  the  receipt  must  be  satisfac- 
torily proved,  like  any  other  writing  which  is  sought 
to  be  used  in  evidence  for  a  collateral  purpose.  But 
open  accounts   and   demands,  not  acknowledged  in 
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writing,  ought  to  be  sustained  by  the  affidavit  of  the 
alleged  creditor,  or  of  some  one  on  his  behalf,  as  well 
as  receipted  by  him.  The  ordinary  and  reasonable 
expenses  of  administration  incurred  by  the  personal 
representative  may  be  proved  by  the  receipt  therefor, 
with  proof  of  its  genuineness  if  controverted  ;  or 
where  the  nature  of  the  item  is  such  that  a  written 
receipt  cannot  be  looked  for,  as  in  case  of  postage, 
railroad  fare,  trifling  services  by  a  colored  or  illiterate 
person,  and  the  like,  it  may  be  allowed  on  the  oath  of 
the  fiduciary  himself..  (McCall  v.  Peachy,  3  Munf. 
288  ;  Beverly  v.  Miller,  6  Munf.  99.) 

Such  of  the  vouchers  as  the  commissioner  may 
think  proper,  or  any  one  interested  may  desire,  he  is 
to  return  to  the  clerk's  office,  together  with  the  state- 
ment of  the  account.  The  rest  he  ought  to  retain 
safely  until  the  court  confirms  his  report,  and  then,  if 
not  wanted  for  any  further  inquiry,  to  restore  to  the 
party  who  filed  them.     (V.  C.  1873,  c.  128,  §  28.) 

The  mere  rendering  an  account  to  a  debtor,  to 
which  he  makes  no  objection,  affords  not  sufficienj; 
evidence,  even  priina  fade,  as  has  been  sometimes 
thought,  of  its  correctness,  save  as  between  merchants, 
by  the  custom  and  usage  of  the  class  to  which  they 
belong.  There  must  in  general  be  proof  to  show  that 
the  debtor  has,  by  language  or  conduct,  admitted  the  ac- 
count to  be  just.  So  also  the  keepingm  one's  possession 
of  the  account  rendered  without  objection,  does  not, 
amongst  persons  other  than  merchants,  warrant  the 
presumption  that  its  justice  and  accuracy  are  admit- 
ted. (Robertson  v.  "Wright,  17  Grat.  541.)  And 
hence,  a  fortiori,  an  account  formerly  stated  in  pur- 
suance of  a  decree  of  court,  in  a  suit  inter  partes,  al- 
though confirmed  by  the  court,  is  not  even  prima 
fade  evidence  against  persons  who  were  not  parties 
to  the  first  suit,  nor  in  privity  with  any  party  thereto. 
(Mason  v.  Peters,  1  Munf.  437  ;  Street  v.  Street,  11 
Leigh,  498;  Eobertson  v.  Wright,  17  Grat.  540; 
Deneale  v.  Stump,  8  Pet.  528.)  On  the  other  hand, 
an  ex  parte  settlement,  officially  made,  is  prima  fade 
evidence  of  the  several  charges  and  credits  contained 
therein,  (2  Rob.  Pr.  (1st  ed.)  113 ;  Boyd  v.  Oglesby, 
23  Grat.  689) ;  an  effect  which  has  been  referred  to 
the  long-established  practice  of  the  country,  (Newton 
V.  Poole,  12  Leigh,  142)  ;  although  it  would  seem 
rather  to  proceed  from  the  principle  that  such  ex 
parte  proceedings  are  in  rem,  and  therefore  obligatory 
alike  upon  every  body.     (1  Greenl.  Ev.  §  541,  544  & 
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seq;  t  Rob.  Pr.  306^  324,  345,  350,  &c.;  Ante,  p. 
721.)  But  to  whatever  principle  referrible,  the  doc- 
trine in  Virginia  is  confirinfed  exprfessly  by  statute, 
when  the  court  has  approved  the  rfepbrt  of  the  com- 
missioner. (V.  C.  1873,  c.  128,  §  29.)-  Yet,  notwith- 
standing this  prima  facie  evidence  of  the  several 
charges  and  credits  contained  in  the  administration 
account,  afforded  by  the  expaHe  settleihieut,  any  person 
interested  may,  by  bill  in  equity,  surcharge  and  fal- 
sify the  whole  or.  any  part  of  it,  if  he  can  produce 
satisfactory  evidence  for  that  purpose.  (V.  C.  1873, 
c.  128,  §  29  ;  Anderson  v.  Fox,  2  H.  &  M.  260 ; 
Nimmo  v.  Commonwealth,  4  H.  &  M.  57  ;  Atwell  v. 
Milton,  4  H.  &  M.  253  ;  McCall  v.  Peachy,  3  Munf. 
288 ;  Preston  v.  Gressom,  4  Munf;  110 ;  1  Stor.  Eq. 
§  523  &  seq;  1  Dan.  Ch.  Pr.  424  ;  2  Do.  764 ;  Mat- 
thews V.  Wallwun,  4  Yes.  129,  n  (1) ;  Chambry  v. 
Goldwin,  5  Yes.  834,  n  (6) ;  S.  C.  9  Yes.  266.) 

A  bill  to  surcharge  and  falsify  an  ex  parte  settle- 
ment must  specify  the  particulars  wherein  it  is  sup- 
posed to  be  erroneous.  (Lee  v.  Stuart,  2  Leigh,  76 ; 
Garrett  v.  Carr,  3  Leigh,  407 ;  Shugart  v.  Thompson, 
10  Leigh,  443-4;  Gorbin  v.  Mills,  19  Grat.  465.) 
And  if  the  answer  to  the  bill  discloses  nothing  im- 
proper in  the  account,  and  the  coniplainant  exhibits 
'no  evidence  to  sustain  his  allegations,  the  bill  should 
be  dismissed.  (Wyllie  v.  Yenable,  4  Munf.  369.) 
But  while  the  plaintiflF  is  thus  held  to  a  specification 
of  particulars  of  surcharge  and  falsification,  it  is 
always  cbmpeteiit  to  him  to  show  that  upon  its  face 
the  account  contains  mistakes;  as  for  example,  that 
without  controverting  the  items  themselves,  they  have 
been  so  arranged,  of  so  surhmed  up  as  to  produce  re- 
sults injurious  to  him.  (Lee  v.  Stuart,  2  Leigh,  76  ; 
Garrett  v.  Carr,  3  Leigh,  407;  Burwell  v.  Anderson, 
3  Leigh,  348;  Newton  v.  Poole,  12  Leigh,  112.) 

On  such  a  bill  to  surcharge  and  falsify  the  accounts 
as  settled,  if  a  decree  be  made  for  a  new  settlement,  and 
the  vouchers  referred  to  in  the  former  account  cannot 
"still  be  produced,  they  will  be  presumed  to  have  ex- 
isted ;  although  if  produced,  the  plaintiff  may  contro- 
vert their  force  and  effect.  In  every  such  case  the 
burdeU  of  proof  is  thrown  on  the  complainant,  and 
no  change  shall  be  made  in  the  accounts  except  in 
eases  justified  by  satisfactory  evidehce.  This  rule  is 
to  be  strictly  adhered  to  where  there  has  been  a  con- 
siderable lapse  of  time  (2  Rob.  Pr.  (1st  ed.)  115  ; 
McCall  V.  Peachy,  3  Munf .   295 ;  Tabb  v.  Boyd,  4 
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Call.  453.)  Hence,  if  it  be  alleged  that  certain  en- 
tries of  debts  against  the  fiduciary  are  post  dated,  the 
dates  may  not  be  changed,  unless  in  pursuance  of 
satisfactory  proof.  (McCall  v.  Peachy,  3  Munf.  301.) 
5*.  The  Compensation  to  he  allowed  a  Personal  Eepre- 
sentative. 

The  compensation  of  the  executor  or  administrator, 
which  is  to  be  deducted  every  year  before  the  balance 
is  struck,  consists  usually  of  a  commission  on  receipts, 
although  under  circumstances,  it  may  be  in  the  dis- 
cretion of  the  court  in  some  other  form.  The  statute 
enacts  that,  "The  commissioner  in  stating  and  settling 
the  account,  shall  allow  the  fiduciary  any  reasonable 
expenses  incurred  by  him  as  such,  and  also,  except 
in  cases  in  which  it  is  otherwise  provided,  a  reason- 
able compensation,  in  the  form  of  a  commission  (on 
receipts)  or  otherwise  "     (V.  C.  1873,  c.  128,  §  25.) 

This  compensation,  like  all  the  other  expenses  at- 
tending the  administration,  has  priority  over  all  debts 
due  from  the  decedent.  (Nimmo  v.  The  Comm'th,  4 
H.  &  M.  57.)  It  is  fixed  by  usage,  for  the  most  part, 
at  jwe  per  cent,  on  actual  receipts,  and,  as  has  been 
observed,  is  to  be  credited  to  the  executor  or  admin- 
istrator, each  year  before  the  accounts  are  closed,  and 
a  balance  struck.  (Taliaferro  v.  Minor,  2  Call.  156 ; 
Granberry  v.  Granberry,  1  Wash.  249;  Hipkins  v. 
Bernard,  2  H.  &  M.  21;  Triplett  v.  Jameson,  2 
Munf.  242;  Sheppard  v.  Starke,  3  Munf.  29;  Ferney- 
hough  v.  Dickinson,  2  Rob.  582 ;  Boyd  v.  Oglesby, 
23  Grat.  688-'9.)  But  whilst  five  per  cent,  on  re- 
ceipts is  the  usual  allowance,  the  principle  is  that  the 
fiduciary  shall  have  a  fair  remuneration  for  this 
trouble,  risk,  and  responsibility.  It  may,  therefore, 
on  occasion,  be  less,  and  under  peculiar  circumstances, 
may  be  more.  Thus,  seven  and  a  half  per  cent,  has 
been  allowed  when  the  will  directed  the  estate  to  be 
kept  together,  and  managed  by  the  executor  or  ad- 
ministrator; and  even  as  much  as  ten  per  cent,  in  a 
case  where  the  debts  to  be  collected  were  small  and 
numerous,  and  the  debtors  dispersed ;  and  se,  when  the 
personal  representative  is  subjected  to  great  and  un- 
usual trouble,  and  extraordinary  expense.  (2  Hob. 
Pr.  (1st  ed.)  370;  2  Lom.  Ex.'543-'4  &  seq;  Fitz- 
gerald v.  Jones,  1  Munf.  150 ;  Cavendish  v.  Fleming, 
3  Munf.  198 ;  MeCall  v.  Peachy,  3  Munf.  397 ;  Boyd 
V.  Oglesby,  23  Grat.  688-'9.) 

The  commissioner  is  charged,  as  we  have  seen,  on 
actual  receipts,  under  which  designation  is  included 
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not  only  all  money  on  hand  at  the  decedent's  death, 
and  all  which  may  afterwards  have  come  to  his  hands, 
but  also  all  debts  due  by  mortgage  or  otherwise,  which 
he  might  have  collected,  but  turns  over  to  the  distri- 
butees or  legatees,  with  their  consent,  just  as  he  re- 
ceived them ;  and  likewise  all  perishable  effects  which 
he  had  power  to  sell,  but  which,  by  consent  of  the 
legatees,  or  distributees,  he  delivered  to  them  in  kind. 
(Granberry  v.  Granberry.  1  Wash.  249 ;  Hipkins  v. 
Bernard,  4  Munf.  92 ;  Ferneyhough  v.  Dickinson,  2 
Eob.  582 ;  Claycomb  v.  Claycomb,  10  Grat.  589.) 

It  has  been  held,  however,  it  would  seem  very 
anomalously,  that  the  fiduciary  is  not  entitled  to  com- 
mission on  a  debt  due  from  himself,  which  he  accounts 
for  as  a  debit  against  him,  (Ferneyhough  v.  Dickin- 
son, 2  Kob.  582),  a  decision  which  appears  to  lose 
sight  of  the  fact  that  the  commission  is  allowed,  not 
for  collecting  merely,  but  for  keeping  and  disbursing 
also,  and  for  all  the  other  trouble,  risk  and  responsi- 
bility which  are  incident  to  the  office.  Commissions 
can  of  eourse  be  allowed  but  once  on  the  sam.e  capital, 
so  that  where  money  which  has  been  received,  is  put 
out  and  again  collected,  the  fiduciary  is  not  entitled  to  a 
second  commission.  (McCall  v.  Peachy,  3  Munf.  297.) 
Commission  being  intended  as  a  recompense  for  the 
fiduciary's  personal  trouble,  risk  and  responsibility,  if 
there  be  two  executors,  and  one  of  them  performs  all 
the  labor,  he  ought  to  be  allowed  all  the  compensa- 
tion, (Claycomb  v.  Claycomb,  10  Grat.  589,  593) ; 
and  where  an  executor  committed  the  whole  business 
to  another  person,  who  acknowledged  that  he  acted  as  a 
friend  and  relative,  and  through  kindness,  such  person 
was  not  allowed  in  New  York  any  remuneration.  (Ma- 
son V.  Roosevelt,  5  Johns.  Ch.  E.  (N.  Y.)  534.)  And  so 
if  the  testator  bequeaths  him  a  legacy,  commission  is 
usually  disallowed,  the  legacy  being  presumably  de- 
signed as  a  recompense  for  his  trouble,  &c.  (Jones 
V.  Williams,  2  Call.  102.)  Hence,  if  there  be  several 
executors,  and  legacies  are  given  to  all,  impliedly  or 
expressly  as  a  remuneration  for  their  services ;  and  one 
performs  the  whole  service,  he  will  be  entitled,  it 
seems,  to  all  the  legacies.  The  presumption,  however, 
that  the  legacy  is  designed  as  a  compensation  is  liable 
to  be  rebutted  by  any  circumstances  which  show  that 
the  testator  intended  otherwise.  Thus,  if  the  bequest 
be  to  the  executor,  "  as  being  his  nephew,"  or  if 
unequal  bequests  be  made  to  several  co-executors,  the 
commission   is    allowed   in   addition    to   the  legacy 
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(Grranberry  v.  Granberry,  1  Wash.  246.)  And  it  is 
pi'esumed,  that  a  commission  would  be  allowed  an  ex- 
ecutor, notwithstanding  a  legacy  to  him,  if  the  debts 
exhausted  the  assets,  so  as  to  leave  nothing  to  satisfy 
the  legacy. 

So  fixed  is  the  rule  allowing  as  compensation  to  a 
personal  representative  -five  per  cent  commission  on 
receipts,  that  if  the  testator  directs  that  his  executor 
shall  be  handsomely  paid,  and  there  be  no  extraordi- 
nary trouble  or  responsibility  in  the  administration,  he 
will  be  allowed  only  th&.usual^w  jyer  cent.  (Waddy 
V.  Hawkins,  4  Leigh,  458.) 
6\  The  Mode  of  Charging  the  Personal  Representative 
and  the  Decedents  Estate  respectively,  with  Interest. 

It  will  be  remembered,  that  the  statement  of  the 
administration  account  is  to  be  annually  closed,  and  a 
balance  struck,  at  such  period  near  the  anniversary  of 
the  commencement  of  the  administration  as  may  seem 
to  the  commissioner  most  convenient,  observing  that 
the  time  for  the  opening  and  closing  of  the  executorial 
year  having  been  once  fixed  on,  it  is  not  proper  in 
subsequent  years  to  adopt  a  different  time.  With  the 
balance  struck  at  the  close  of  the  preceding  year, 
whether  for  or  against  the  fiduciary,  the  next  year's 
statement  commences,  and  interest  is  charged  thereon 
through  that  year,  in  pursuance  of  the  maxim  that  it  is 
natural  justice  that  he  who  has  the  use  of  another's 
money  should  pay  interest  on  it.  (Jones  v.  Williams, 
2  Gall.  105.)  Compound  interest,  however,  is  not  in 
general  to  be  charged  against  either  the  estate  or  the 
personal  representative;  indeed,  against  the  estate 
never,  nor  against  the  representative,  except  where  he 
has  used  the  money  of  the  estate  in  trade,  and  will 
not  disclose  thepivjlts  which  have  accrued  :  or  except 
where  he  has  acted  as  quasi  guardian  as  well  as  exe- 
cutor, in  which  latter  case  the  account,  after  the  ad- 
ministration proper  is  completed,  or  a  suflicient  time  , 
has  elapsed  to  complete  it,  is  to  be  adjusted  upon  the 
principles  of  a  guardian's  account,  charging  the  fiduci- 
ary with  interest  upon  the  annual  balances,  notwith- 
standing they  consist,  in  part  or  wholly,  of  interest. 
(1  Insts.  Gom.  &  Stat.  Law,  455;  Lewis  v.  Bacon,  3 
H.  &  M.  89 ;  Garrett  v.  Garr,  3  Leigh,  407 ;  S.  G!  1 
Eob.  196  ;  Evans  v.  Pearce,  15  Grat.  515.) 

It  is  not  usual  to  charge  interest  on  the  several 
items  of  receipt  or  disbursement  during  the  year,  be- 
cause it  would  be  expensive  to  consume  so  much  time 
as  would  be  required  by  the  calculations,  and  for  the 
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most  part  the  difference  in  the  result,  to  either  party, 
would  be  trivial.  If,  however,  large  items  of  receipt 
or  disbursement  occur  early  in  the  year,  the  usual 
practice  (which  is  a  mere  rule  of  convenience)  must  be 
departed  from,  where  it  shall  appear  to  be  necessary 
in  order  to  do  justice  to  the  parties.  In  the  event 
that  it  shall  be  deemed  proper  to  compute  interest  on 
the  separate  items,  it  is  to  be  observed  that  on  items 
of  disbursement,  interest  is  reckoned  from  their  date, 
wliilst  on  receipts  a  sufficient  period  after  the  receipt, 
to  enable  the  fiduciary  to  invest  the  money,  must  be 
allowed  before  the  interest  shall  begin.  This  interval 
is  fixed  by  the  courts,  rather  unreasonably,  at  six 
munths,  whilst  as  to  guardians  the  legislature  has  fixed 
it,  still  more  unreasonbly  upon  the  other  side,  at  thirty 
days.  (Fitzgerald  v.  Jones,  1  Munf.  150 ;  Burwell 
v.  Anderson,  3  Leigh,  364 ;  1  Insts.  Com.  &  Stat. 
Law,  454:-'5  ;  V.  C.  1873,  c.  123,  §  12.) 

It  has  sometimes  been  said,  that  when  the  annual 
balance  consists  in  part  of  estimated  or  conjectural 
rents,  hires,  and  profits,  no  interest  is  to  be  charged 
on  such  part,  any  more  than  on  interest  accrued. 
(Whitehorne  v.  Hines,  1  Munf.  557;  Dillard  v.  Tom- 
linson,  1  Munf.  183 ;  Baird  v.  "Bland,  5  Munf.  240 ; 
Payne  v.  Greene,  2  Leigh,  561 ;  Roper  v.  "Wren,  6 
Leigh,  38.)  The  true  principle,  however,  appears  to 
be,  that  interest  is  to  be  allowed  even  upon  estimated 
or  conjectural  profits,  whether  actually  received  or  not, 
if  it  was  the  fiduciary'' s  duty  to  have  received  them. 
(Gross  V.  Gross,  4  Grat.  265;  Rosser  v.  DePriest,  5 
Grat.  6.) 

If  by  negligence  or  improper  conduct  the  fiduciary 
loses  anj'  debt,  he  is  to  be  charged,  not  only  with  the 
principal,  but  with  the  interest  thereon,  as  if  he  had 
received  it.     (V.  C.  1873,  c  128,  §  7.) 

Where  the  annual  balance  is  against  the  personal 
representative,  the  estate  is  allowed  interest  thereon 
during  the  ensuing  year,  like  any  other  creditor;  but 
the  disbursements  made  by  the  executor  in  the  course 
of  that  year  are,  at  its  close,  to  be  applied,  not  first  to 
discharge  the  interest,  and  then  the  principal,  as  in  or- 
dinary cases,  but  out  of  indulgence  to  the  fiduciary  to 
extinguish  the  principal  altogether,  before  a  dollar  is 
devoted  to  the  interest.  On  the  other  hand,  when  the 
balance  is  in  favor  of  the  executor  or  administrator, 
he  is  allowed  interest  thereon  during  the  year  follow- 
ing, as  the  estate  was  ;  but  the  monies  he  receives  in 
the  course  of  that  year  go,  as  in  the  case  of  an  ordi- 
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nary  debtor,  to  the  interest  Jirst,  and  afterwards  to  the 
priDcipal,  thus  leaving  the  interest-hearing  fund  undi- 
minished until  all  the  interest  accrued  thereon  has 
been  liquidated.  This  is  a  mighty  advantage  in  favor 
of  the  personal  representative,  and  is  accorded  to  him 
because,  whilst  the  payment  of  debts  due  from  the 
estate  is  in  progress,  he  must  of  necessity  keep  more 
or  less  money  lying  idle  by  him  in  order  to  meet  the 
demands  whicli  may  at  any  time  be  presented,  and 
during  that  period  of  his  administration  it  is  proper 
to  deal  leniently  with  him  in  respect  to  the  payment 
of  interest  on  balances.  But  when  the  debts  are  paid, 
or  there  has  been  time  to  pay  them,  and  the  executor 
or  administrator  has  only  legacies  and  distributive 
shares  to  deal  with,  the  reason  of  the  indulgence  is  at 
an  end,  and  he  is  thenceforward  treated  and  settled 
with  upon  the  footing  of  an  ordinary  debtor  and 
creditor. 

This  important  diversity  in  the  mode  of  stating  the 
interest-account,  where  the  personal  representative  is 
debtor  in  the  annual  balance,  and  where  the  estate  is 
debtor,  may  be  best  understood  by  studying  the  state- 
ment of  an  administration-account.     Post,  1246— '47. 

The  method  above  described  of  stating  the  accounts 
of  personal  representatives  having  been  indicated  in 
Granberry  v.  Granberry,  1  Wash.  246,  and  fully  ex- 
plained in  Burwell  v.  Anderson,  3  Leigh,  348,  has 
been  repeatedly  illustrated  in  subsequent  cases,  as  in 
Garrett  v.  Carr,  3  Leigh,  407  ,•"  Handley  v.  Snodgrass, 
9  Leigh,  484 ;  Street  v.  Street,  11  Leigh,  498  ;  New- 
ton V.  Poole,  12  Leigh,  112  ;  Kee  v.  Kee,  2  Grat.  116; 
Corbin  v.  Mills,  19  Grat.  458. 

This  mode  of  stating  the  accounts  of  a  personal 
representative  is  deviated  from,  as  has  been  intimated, 
where  such  representative  is  charged  by  the  dece- 
dent's will  with  putting  the  estate  out  at  interest,  and 
managing  it  as  the  quasi  guardian  of  infant  legatees. 
He  is  then  regarded  as  a  de  facto  guardian,  and  must 
settle  his  accounts  after  the  much  more  rigorous  doc- 
trine applicable  to  that  class  of  fiduciaries.  (1  Insts. 
Com.  &  Stat.  Law,  455.) 

•  If  he  froperly  invests  the  money  belonging  to  his 
trust,  he  will  be  liable  only  for  the  interest  which  he 
actually  received  or  ought  to  have  received.  But  if 
he  keeps  the  money  himself,  he  is  regarded  as  a  bor- 
rower of  the  annual  balance,  and  must  pay  interest  on 
the  whole  of  it,  including  interest,  deducting  there- 
from all  proper  disbursements.     (Garrett  v.  Carr,  3 
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Leigh,  407;  S.  0.  1   Eob.  196  ;  Handley  v.  Snod- 
grass,  9  Leigh,  484.) 

It  will  be  remembered,  that  compound  interest  is  in 
*  all  cases  to  be  charged  against  every  personal  repre- 
sentative who  has  employed  the  funds  of  the  estate  in 
trade,  and  will  not  disclose  the  profits.  (Evertson  v. 
Tappan,  6  Johns.  Ch.  R.  (N.  Y.)  497 ;  Schieffelin  v. 
SteM'art,  1  Johns.  (N.  Y.)  620.) 

Administration  accounts  are  always  to  be  closed  as 
soon  as  the  debts  are  paid,  and  the  transactions  will 
permit,  or  after  the  lapse  of  a  reasonable  time  for  that 
purpose.  Payments  made  to  legatees  and  distributees 
ought  never  to  enter  into  the  general  account^  both  to 
prevent  confusion  and  because  the  accounts  between 
them  and  the  personal  representative  are  adjusted 
like  those  between  ordinary  debtor  and  creditor,  and 
not  upon  the  same  indulgent  principles  towards  the 
representative  which  regulate  the  general  administra- 
tion-accounts. As  soon  as  the  final  balance  of  that 
general  account  is  struck,  the  portions  of  the  several 
legatees  and  distributees  are  to  be  ascertained,  and 
thanceforward  a  separate,  account  is  to  be  stated  with 
each,  and  is  kept  strictly  as  an  account  of  deitor  and 
creditor,  charging  interest  on  the  balance  due,  and 
applying  payments  to  the  liquidation  of  the  interest 
first,  (unless  the  contrary  be  agreed  by  the  parties), 
and  then  of  the  principal.  (Garrett  v.  Carr,  3  Leigh, 
416  ;  Handley  v.  Snodgrass,  9  Leigh,  184.  But  see 
Jackson  v.  Jackson,  1  Grat.  143.) 

And  although  in  a  case  of  a  debtor  in  his  own  right, 
no  interest  is  demandable  where  the  creditor  is  out  of 
the  commonwealth  and  has  no  agent  or  attorney  here, 
and  especially  if  the  creditor  be  an  alien-enemy,  (Mc- 
Call  V.  Turner,  1  Call.  139-40 ;  Brewer  v.  Hastie,  3  . 
Call.  24;  McVeigh  v.  Bank  of  Old  Dominion,  26 
Grat.  188 ;  Eoberts  v.  Cocke,  28  Grat.  212-'13 ;  Brown 
V.  Hiatts,  15  Wal.  177) ;  yet  in  the  case  of  any  fidu- 
ciary, the  obligation  to  pay  interest  is  not  affected  by 
the  absence  abroad,  nor  even  by  the  non-existence  of 
the  person  entitled  to  the  money,  nor  as  is  presumed 
by  his  hostile  alienage,  because  a  fiduciary  has  always 
access  to  a  court  of  chancery,  into  which  he  may  put 
the  money  in  his  possession,  and  the  court  will  direct 
its  investment ;  and  if  instead  of  doing  so,  he  chooses 
to  retain  the  fund  in  his  own  custody,  he  must  pay 
interest  on  it.  (Burwell  v.  Anderson,  3  Leigh,  438  ; 
Anderson  v.  Burwell,  6  Grat.  405  ;  Bourne  v.  Mechan 
(Michie),  1  Grat.  292 ;  Lyon  v.  Magagnos,  7  Grat.379.) 
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7'-  The  Doctrine  touching  the  Ji^spor^siMlity  of  a  Per- 
sonal Eepresentative  foj  Trmsqctions  w,,  Confederate 
Currency. 

Something  must  be  said,  whilst  treating  of  the  ac- 
counts of  executqrs  and  ^.dministrators,  and  the  ad- 
justment thereof,  touching  the  doctrine  established  in 
respect  to  their  transactions  vith  Confederate  currency. 
Apart  from  any  statute,  a  personal  representative, 
like  every  other  fiduciary,  is  by  the  common  law  en- 
titled to  demand  the  advice  and  instruction  of  the 
court  of  chancery,  and  is  safe  in  acting  honafide  uifder 
its  direction  in  whatever  concerns  his  duty  relative  to 
the  trust  committed  to  him,  and  this  doctrine  has 
been  often  applied  to  inveskneiits  of  the  funds  in  his 
hands.  Thus,  if  he  invest  in  mere  personal  securities, 
how  unexceptionable  soever,  but  not  based  on  real 
estate,  or  on  some  other  thing  of  durable  value ;  or  in 
stocks  in  which  the  court  of  chancery  is  not  accus- 
tomed to  direct  funds  under  its  control  to  be  invested ; 
or  if  he  suffers  the  fund  to  remain  upon  the  personal 
security  on  which  the  decedent  had  himself  placed  it ; 
in  all  these  cases  the  investment  is  at  his  peril,  and 
he  must  answer  for  it  if  it  be  lost.  But  if  he  investa 
under  the  direction  if  the  court,  he  is  exonerated  from 
aU  liability,  supposing  that  there  is  no  collusion,  and 
mala  fides  in  the  transaction.  (2  Insts.  Com.  &  Stat. 
Law,  219  &  seq;  2  Stor.  Eq.  §  1273  &  seq;  Whitehead 
v.  Whitehead,  23  Grat.  381.)  But  the  authority  thus 
to  instruct  fiduciaries,  is  reposed  at  common  law  in 
the  court,  and  not  in  tlie  judge  in  vacation ;  and  as 
the  exigencies  of  the  late  civil  war  would  not  always 
admit  of  even  a  short  postponement  of  such  action, 
until  the  next  term  of  the  court ;  and  as,  moreover,  in 
some  districts  of  the  State,  the  terms  of  the  courts 
were  held  irregularly,  personal  representatives  and 
other  fiduciaries  were  in  danger  of  great  embarrass- 
ments and  losses. 

The  legislature  convened  at  Richmond,  therefore, 
anticipating  trouble  from  cases  of  this  sort,  provided 
for  them  by  Act  of  March  6,  1863,  which,  as  being 
the  law  prescribed  by  the  de  facto  government  of  the 
commonwealth  for  the  time  being,  regulated  all  the 
instances  coming  properly  within  its  terms  as  long  as 
that  government  subsisted,  that  is  until  April  10th, 
1865.  The  act  provides  that  "  Whenever  any  guar- 
dian, curator,  committee,  or  other  fiduciary  or  trustee 
may  have  in  his  hands,  moneys  received  in  the  dtte  ex- 
ercise of  his  trust,  belonging  to  the  estate  or  trust  fand 
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held  by  him  as  fidu(;iary  or  trustee,  which  moneys 
any  such  fiduciary  or  trustee  may,  from  the  nature  of 
his  trust,  or  from  any  cause  whatever,  he  unable  to 
j^ay  over  to  the  cestui  que  tvust,  or  parties  entitled  there- 
to, it  shall  be  lawful  for  such  fiduciary  or  trustee  to 
apply  by  motion  or  petition,  to  any  judge  of  a  circuit 
court  in  vacation,  for  leave  to  invest  the  whole  or  any 
part  of  such  moneys  in  the  interest-bearing  bonds  or 
certificates  of  the  Confederate  States,  or  of  the  State 
of  Virginia,  or  any  other  sufficient  bonds  or  securities 
of  or  within  the  said  State ;  and  the  said  judge  may 
in  his  discretion  grant  such  leave ;  *  »  *  *  and 
whenever  such  investment  shall  bo  made,  such  fidu- 
ciary or  trustee  shall  be  released  from  responsibility 
for  the  moneys  thus  invested ;  but  it  shall  be  his  duty 
to  preserve  the  bonds  thus  taken,  and  to  exercise  due. 
diligence  in  collecting  the  interest  accruing  thereon, 
and  in  making  a  proper  application  thereof ;  provided 
that  nothing  herein  contained  shall  authorize  said 
fiduciary  to  change  the  character  of  an  existing  in- 
vestment made  under  the  provisions  of  this  law,  until 
authorized  by  the  decree  of  a  circuit  cou7't  of  com- 
petent jurisdiction ;  and  provided  further,  that  the 
provisions  of  the  foregoing  section  shall  not  be  so 
construed  as  to  interfere  with  the  powers  now  exercised 
hy  courts  of  chancery  over  the  subject."  (Acts, 
1862-'3,  of  Richmond  Leg.  p.  81,  c.  46.) 

This  act,  in  order  to  make  it  applicable,  requires 
these  three  conditions,  and  if  in  any  instance  those 
three  conditions  do  not  concur,  the  direction  of  the 
judge  afi'ords  no  protection  to  the  fiduciary.  Those 
three  conditions  are  as  follows  : 

(1),  The  money,  at  the  time  of  the  application, 
must  be  in  the  hands  of  the  fiduciary,  not  merely  ex- 
pected to  come  to  his  hands. 

(2),  It  must  have  been  received  in  the  due  exercise 
of  his  trust. 

(3),  He  must,  for  some  cause,  be  unable  to  pay  it 
over  to  tfbc  party  entitled. 

These  principles  have  been  reiterated  in  several 
cases,  and  may  be  regarded  as  established.  (Camp- 
bell V.  Campbell,  22  Grat.  684;  Crickard  v.  Crickard, 
25  Grat.  421 ;  Kirby  v.  Goodykoontz,  26  Grat.  302.) 

Investments  in  Confederate  securities  during  the 
war,  where  the  executor  was  authorized  or  directed 
by  the  will  to  sell  the  lands,  and  to  hold  the  money  in 
his  hands,  or  loan  it  until  the  testator's  children 
becorne  of  age,  are  a  legitimate  exercise  of  the  execu- 
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tor's  discretion  (he  having  acted  in  good  faith),  and 
expose  him  to  no  liability  for  the  loss  of  the  invest- 
ment. (Fugate  v.  Honaker,  22  Grat.  412-13.)  This 
is,  indeed,  nothing  more  than  the  application  of  an 
old  principle,  which  has  long  governed  trusts  of  aU 
kinds,  namely,  that  nothing  more  should  be  required 
of  a  trustee  than  to  act  in  good  faith,  and  with  the 
same  prudence  and  discretion  that  a  prudent  man  is 
wont  to  exercise  in  the  management  of  his  own  affairs ; 
for  to  demand  more  tlian  this  is  to  discourage  the 
most  suitable  men  fronxundertaking  the  office  of  trus- 
tee or  fiduciary.  (2  Stor.  Eq.  §  1271,  1272  ;  Knight 
V.  Lord  Plymouth,  3  Atk.  480 ;  Wilkinson  v.  Stafford, 
1  Yes.  Jr.  32 ;  Vezo  v.  Emery,  5  Ves.  141 ;  Hart  v. 
Ten  Eyck,  2  Johns.  Ch.  E.  Qs.  Y.)  62 ;  Thompson  v. 
Brown,  4  Johns.  Ch.  K.  619,  628-'9  ;  Taylor  v.  Ben- 
ham,  5  How.  233  ;  Elliott  v.  Carter,  9  Grat.  541,  559, 
560 ;  Myers  v.  Zetelle,  21  Grat.  758 ;  Davis  v.  Har- 
man,  21  Grat.  200  &  seq ;  Fugate  v.  Honaker,  22 
Grat.  412-'13 ;  Staples  v.  Staples,  24  Grat.  248-'9 ; 
MiUs  V.  MUls,  28  Grat.  477  &  seq.)  And  so  by  parity 
of  reason,  if  property  is  properly  sold,  (as  under  the 
explicit  directions  of  a  will,  or  of  a  competent  court,) 
for  Confederate  currency,  it  is  not  wrong  in  the  exe- 
cutor to  receive  such  money.  (Staples  v.  Staples,  24 
Grat.  242  &  seq ;  Mills  v.  MiUs,  28  Grat.  476  & 
seq.) 

An  executor  or  administrator,  however,  cannot  in 
general  be  justified  for  receiving  Confederate  notes,  or 
any  depreciated  currency,  for  a  debt  or  demand  pay- 
able in  gold,  except  under  peculiar  circumstances, 
which  may  be  enumerated  thus : 

(1),  Where  ample  and  unlimited  authonty  has  been 
conferred  by  the  will,  and  the  fiduciary  acts  in.  good 
faith,  and  with  reasonable  prudence  and  caution; 

(2),  Where  the  necessities  of  the  estate  require  it ; 

(3),  Where  it  can  be  used  without  loss  to  pay  d-d>ts 
due  fro7n  the  estate  ; 

(4),  Where  the  legatees  or  distributees,  to  whom  it 
is  payable,  consent  to  receive  it,  without  disadvantage 
to  the  estate  ;  and  " 

(5),  Where  the  security  is  so  dovhtful  that  it  is 
better  to  take  the  depreciated  currency  than  the  risk 
of  total  loss. 

See  Mjers  v.  Zetelle,  21  Grat.  752  &  seq ;  Staples 
V.  Staples,  24  Grat.  242  &  seq;  Mills  v.  Mills,  28 
Grat.  476  &  seq;  Campbell  v.  Campbell,  22  Grat. 
686 ;  Moss.  v.   Moorman,  24  Grat.  97 ;  Williams  v. 
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Skinker,  25   Grat.    507,529;  Tosh  v.  Robertson,  27 
Grat.  277  &  seq ;  Ward  v.  Smith,  7  Wal.  452. 

In  conehision,  it  may  be  observed,  that  a  fiduciary 
who  makes  investments,  or  deposits  trust-money  in  his 
own  name,  without  designating  in  some  way,  or  de- 
scribing it  as  the  property  of  the  trust,  will  be  held 
liable  for  any  loss  that  may  accrue,  not  only  because, 
if  it  were  not  so,  he  would  be  able  to  throw  upon 
the  cestui  que  trust  the  hazards  of  his  own  busi- 
ness, by  pretending  that  the  fund  on  which  the  loss 
has  fallen  was  the  cestui  que  trust's,'  but  also  because, 
by  mingling  the  trust-money  with  his  own,  he  has 
made  it  all  his,  and  has  thereby  become  a  debtor  to 
the  fund.  On  the  other  hand,  if  he  separates  the 
trust-money  from  his  own,  by  depositing  it  in  bank  to 
a  different  account,  such  as  to  his  account  as  fiduciary, 
or  to  "  collection  account ;"  or  if  he  deposits  it  in  his 
own  name  in  a  bank  in  which  he  has  no  funds  of  his 
own,  he  is  answerable  only  for  due  prudence  in  the 
selection  of  the  depositary,  and  due  vigilance  in 
respect  to  sneh  depositary's  continued  solvency.  (2 
Lead.  Gas.  Eq.  (Part  II),  ed.  1877,  p.  1805  ;  Pidgeon 
V.  Williams,  21  Grat.  251;  Davis  v.  Harman,  21 
Grat.  194,  203;  Vaiden  v.  Stubblefield,  28  Grat.  162 
&  seq.) 
8'.  The  Mode  of  Stating  the  Accounts  of  Personal  Re- 
presentatives, and  the  Formula  to  be  observed  by  the 
Cominissioner. 

The  mode  of  stating  the  accounts  of  personal  re- 
presentatives was  very  irregular  and  inaccurate,  until 
it  was  carefully  elaborated,  and  its  principles  set  forth 
and  illustrated  by  Judge  Tucker,  in  Burwell  v.  An- 
derson, 3  Leigh,  363,  832,  founded  upon  Granberry 
V.  Granberry,  1  Wash.  249.  The  formula  suggested 
in  Burwell  v.  Anderson  has  since  been  approved  in 
several  subsequent  cases,  and  amongst  others  in  Hand- 
ley  V.  Snodgrass,  9  Leigh,  484,  and  commissioners  in 
chancery  in  Virginia  are  expected  to  observe  it.  It 
merits,  therefore,  the  student's  assiduous  attention. 

As  we  have  seen,  the  commissioner  submits,  along 
with  his  formulated  statement  of  the  accounts,  a  re- 
port setting  forth  the  results  to  be  deduced  from  the 
statement,  and  accompanied  by  a  copy  of  the  order  or 
decree  under  which  he  acted,  and  of  the  notice  whereby 
he  convened  the  parties  before  him.  It  will  assist  the 
student's  comprehension  of  the  proceeding  to  present  a 
form  of  these  several  transactions. 
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Kepobt  of  Masteb-Commissioneb. 
Oomndssioner'i  Office,  C , day  of ,  18 — . 

The  vindersigned,  in  pursuance  of  a  decretal  order  of  the  oircnit  court  for  the 

county  of  A,  pronounced  on  the day  of  ,  in  the  year  ■ ,  in  a  cause  in 

chancery  in  the  said  court  depending  between  James  Hart,  complainant,  and  Jane 
Hart,  in  iter  own  right,  and  as  administratrix  with  the  will  annexed  of  Thomaa 
Hart,  deceased,  and  others,  defendants,  an  office-copy  of  which  decree,  or  an  ex- 
tract therefrom  is  hereto  annexed,  having  given  due  notice  to  the  parties  con- 
cerned, as  will  appear  by  the  notice  herewith  returned,  proceeded  on  the day 

of  ,  in  the  year ,  to  execute  the  said  order ;  and  the  proceedings  having 

been  thenceforward  regularly  adjourned  from  time  to  time,  and  being  at  length 
completed,  the  result  is  herewith  respectfuUf  submitted. 

The  undersigned  ascertains  upon  a  settlement  of  the  accounts  of  Jane  Hart'a 
administiation  with  the  will  annexed  of  the  estate  of  the  said  Thomas  Hart,  de- 
ceased, that  there  was  a  balance  in  her  hands  due  the  estate,  on  the day  of 

,  in  the  year ,  when  the  administration  accoimt  is  closed,  amounting  to 

dollars,  of  which dollars  is  principal,  bearing  interest  from  the  said day 

of ,  in  the  year ,  until  paid. 

It  was  deemed  proper  to  close  the  administration-account  at  the  period  named, 
because,  in  the  opinion  of  the  undersigned  a  sufficient  time  had  then  elapsed,  had 
proper  diligence  been  employed,  to  enable  the  administratrix  to  complete  her  ad- 
ministration by  the  payment  of  all  debts  due  from  the  decedent.  It  appears, 
however,  that  she  has  not  done  so,  and  there  is  still  outstanding  an  alleged  bond- 
debt,  claimed  to  be  due  to  one  H.  0. ,  amounting  to  the  sum  of  dollars,  with 

interest  thereon  from  the day  of ,  in  the  year .     It  will,  therefore, 

be  necessary,  in  decreeing  against  the  said  administratrix  with  the  wiU  annexed, 
for  the  balance  appearing  against  her,  to  allow  her  to  reserve  in  her  hands  a  suffi- 
cient sum  to  meet  the  foregoing  demand,  subject  to  future  accountability. 

The  undersigned  is  of  opinion  that,  in  consequence  of  her  failure  to  make  an  an- 
nual, or  any  settlement  of  her  administration-accounts  during  the  whole  period  of 
her  administration,  she  would  be  entitled  to  no  compensation  whatever  by  law ; 
but  the  distributees  of  the  decedent,  Thomas  Hart,  having,  by  counsel,  waived  the 
forfeiture,  she  is  credited  with  the  usual  commission  from  year  to  year. 

The  balance  in  the  hands  of  the  administratrix  at  present  distributable,  if  the 
foregoing  view  be  adopted,  is  as  follows  : 
Amount  now  due  from  the  defendant,  Jane  Hart,  as  admin- 
istratrix, c.  t.  a.  of  Thomas  Hart,  deceased,  §11,201.87 
Deduct  amount  of  bond  claimed  to  be  due  to  H.  C,         .     $1,448.16 

Deduct  interest  from day  of to day  of ,  716. 76 

2,164.92 


Leaving  now  ready  for  distribution,  $9,036.95- 

The  distributive  shares  are,  consequently,  as  follows : 
To  the  defendant,  Jane  Hart,  widow  of  decedent  Thos.  Hart,  one-third 

of  $9,036.95,  S3,012.3l|- 
To  James  Hart,  the  complainant,  one  of  decedent's  four  children, 

ith  of  §rds  =  ith  of  §9,036.95,  l,506.15f 

"  John  Hart,  another  of  decedent's  four  children,  the  same,  l,506.15f^ 

"  Henry  WeUs,  in  right  of  his  wife,  Mary,  another  child,  the  same,  1,506. 15f 

"  Anna  Hart,  another  child,  the  same,  1,506.15^ 


$9,036.95 
Respectfully  submitted,  M.  G.,  Master-Commissioner. 
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OrpicK  Copt  or  Deobee  ob  op  Extbaot. 

At  a  Circuit  court  for  the  county  of  A,  continued  and  held  on  the  — ■ —  day  of 

,  in  the  year ,  at  the  court-house  of  the  said  county : 

James  Hart, Complainant, 

vs.         >      In  chancery. 

Jane  Hart,  in  her  own  right,  and  also  as  administratrix  with  the 
■will  annexed,  of  Thomas  Hart,  deceased,  John  Hart,  Henry 
WeUs,  and  Mary  his  wife,  who  was  Mary  Hart,  and  Anne 
Hart,  an  infant,  under  the  age  of  twenty -one  years,  by  B.  T. 
her  guardian  <id  litem, Defendants. 

Extrcbct  from  Decree. 
And  the'court  doth  further  adjudge,  order,  and  decree,  that  the  defendant,  Jane 
Hart,  as  administratrix  with  the  will  annexed  of  the  said  Thomas  Hart,  deceased, 
do  render  a  full,  true,  and  perfect  account  of  her  administration  of  the  estate  of 
the  said  Thomas  Hart,  deceased,  before  one  ef  the  commissioners  of  this  court, 
which  account  the  said  commissioner  is  directed  to  audit,  state,  and  settle,  and 
make  report  thereof  to  the  court,  together  with  any  matter  specially  stated 
deemed  pertinent  by  himself,  or  required  by  any  of  the  parties  to  be  so  stated. 
A  copy,— Teste  :  B.  T.,  Clerk. 

Commissionee's  Notice. 

Gommiaiioner')  Offce,  C .  day  of ;  18 — . 

The  parties  interested  in  the  decree  from  which  the  foregoing  is  an  extract,  will 

take  notice  that,  on  the day  of  ,  in  the  year ,  at  my  office,  in  the 

town  of  0 ,  I  shall  proceed  to  execute  the  same,  when  and  where  they  are  re- 
quired to  attend,  with  such  books,  papers,  vouchers,  and  evidence  as  wiU  enable 
me  to  comply  with  the  said  order  of  the  court.  M.  G., 

Master-Commissioner  of  the  said  court. 

The  formula  for  the  statement  follows  on  the  pages  following. 


Dr. 


The  Estate  of  Thomas  Hart,  deceased,  in  account  with 


1870. 

To  cash  paid  H.  C.C.  Att'y'sfee,pervouclier,(l) 
"  cash  paid  Clerk's  fees,  &o.,            "-         (23 
"  cash  paid  Dr.  T.,  medical  acc't,     "          (3) 
"  cash  paid  for  sundries,                    "          (4) 
"  cash  paid  A.  £).,  amount  of  bond,  "          (5) 

"  oomm'n  on  rec'ts  ($18,955.91),  5  per  ct., 

'*  balance  due  estate,            _         -              

Principal. 

Interest. 

Sept.  1, 

"  17, 

Dec.  20, 

"25, 

1871. 

July    1, 

$15  00 
11  24 
176  38 
361  25 
648  94 

947  79 
16,795  31 

$18,955  91 

1871.  (o) 
Aug.  17, 

"  24, 
Oct.  10, 

1872. 
Mar.    6, 
July    1, 

To  cash  paid  W.  P.  's  account,  per  voucher,  (6) 
"  cash  paid  B.  L. ,  am't  of  bond,   *  "           (7) 
"  cash  paid  R.  V.  B.'s  judgment,  "           (8) 

"  cash  paid  S.  N.,  note,                   "          .(9) 
"  comm'n  on  rec'pts  ($1,964.30),  5  per  et.,.. 
"  balance  due  estate, . 

32  75 
5,364  89 
7,670  12 

185  65 

98  20 

5,458  00 

$1,007  70 

$18,759  61 

$1,007  70 

1873.  {p) 

San^    6, 
it 

July    1, 

To  c'h  p'd  T.R.  ,his  b'd  on  dec'd,  pr.  voueh'r,(10) 
"  c'hp'dT.P.,undertaker'scharges,  "       (11) 
"  oomm'n  on  rec'pts,  ($2,712.02);  5  per  ol., ._ 

11,815  93 

98  50 

135  60 

$12,050  03 

1873.  (0 
July    2, 
Aug.  20, 
Sept.  30, 
1874. 
July    1, 

(t 

To  balance  per  contra 

3,552  53 
1,634  75 
7,650  68 

213  15 
449  45 

"  cash  E.  E.,  bond,  per  voucher, (12) 

"  cashpaidW.  L.,bond,   "            (13) 

"  interest  one  year  on  balance  of  last  year,.. 
"  comm'n  on  rec'pts  ($8,989.06),  5  per  ct.,.. 

$13,.500  66 

1874.  (c) 

July    2, 

1875. 

July    1, 

tl 

To  balance  per  conira  of  last  year, 

4,511  50 

270  69 
400  00 

2,817  81 

"  interest  one  year,  on  balance  of  last  year,. 
"  oomm'n  on  rec'pts  ($8,000),   5  per  cent,.. 
"  balance  due  estate, ^ 

$8,000  00 

1876.  (a) 
July    2, 

To  comm'n  on  rec'pts  ($8,647.38),  5  per  ct., .. 
"  balance  due  estate, 

432  35 
11,032  79 

$169  08 

$11,465  14 

$169  08 

Jane  Hart,  his  Administratrix  with  the  Will  Annsxed. 


Or. 


1870. 

By  cash  for  crop  of  wheat  sold, 

Principal. 

Interest. 

Aug.  16, 

tl,20U  00 
439  65 
783  50 

16,532  76 

Dec.  31, 

1871. 
July    1, 

"  cash  received  at  sale  of  decedent's  effects,. 
"  cash  proceeds  of  corn  and  other  crops, 

' '  amount  of  sale-bill  due  this  day, 

$18,955  91 

1871. 
July    2, 
Aug.   5, 
Sept.  9, 

1872. 
July    1, 

By  balance  pw  corairas, 

"  amount  received  of  judgment  against  Gray, 
"  amount  of  bond  of  J.  H.  S., 

"  interest  one  year  on  balance  of  last  year,.. 

16,795  31 

1,200  17 

764  13 

$1,007  70 

$18,759  61 

$1,007  70 

1872. 
July    2, 

By  balance  pe/r  centra  of  principal, . 

5,458  00 
1,704  32 

1,007  70 

327  48 

3,552  53 

Oct.      8, 

1873. 
July    1, 

' '  amount  received  on  judgment  against  H.  D. , 

"  int.  bal.  of  last  year,  to  meet  disbursements, 
"  int.  oueyr.,  onbal.  oflastyr.,  towee*  " 
"  balance  due  administratrix,  c.  t.  a., 

$12,050  03 

1873. 
Nov.    1, 

By  cash  of  M.  L.,  in  fuU  of  bond, 

4,233  89 
4,755  17 

4,511  60 

Dec.  30, 

"  cash  of  E.  K.,  in  fuU  of  bond, 

1874. 
July    1, 

"  balance  due  administratrix,  c.  t.  a., 

$13,500  56 

1874. 
Dec.    4, 

1875. 
May    6, 

1,000  00 
7,000  00 

*'  cash  of  RRm*^,  iri  f"ll  of  bond, 

$8,000  00 

1875. 
July    2, 

1876. 
Mar.    6, 
July    1, 

By  balance  per  contra  of  last  year, 

2,817  81 
8,647  33 

"  interest  one  year,  on  balance  of  last  year,. 

$169  08 

$11,465  14 

$169  08 

1876. 
July    2, 

By  balance  due  per  contra,  Principal, 

Interest, 

11,032  79 
169  08 

Bfllflnce  due  estate  Julv  2.  1876.                   -   . 

11,201  87 

Int.  on  $11,032.79  from  July  2,  1876  till  paid, 

w. 
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Notes. ~(a).  In  the  years  marked  (as),  a  balance  being  due  to  the  estate,  the 
interest  on  that  balance  for  the  year  is  calculated,  but  kept  in  a  separate  column ; 
and  all  the  disbursements  are  applied  exclusively  to  sink  ih&  principal  before  any 
portion  is  appropriated  to  discharge  the  interest. 

(i).  In  the  year  marked  (J),  the  disbursements  exceeding  the  receipts  of  the 
current  year,  together  with  the  balance  of  principal  of  the  preceding  year,  the 
interest-balance  of  former  years,  as  weU  as  the  interest  on  the  balance  of  the  pre- 
ceding year,  are  aggregated  with  the  principal,  in  order  to  meet  the  disbursements, 
which  being  sitiU  in  excess,  the  balance  shifts  to  be  in  favor  of  the  administratrix, 
on  which  she  is  allowed  interest  in  the  next  year. 

(c).  In  the  years  marked  (c),  the  administratrix  being  in  advance,  is  allowed  in- 
terest as  the  estate  was  ;  but  that  interest  is  aggregated  with  the  principal,  as  in  the 
case  of  an  ordinary  creditor,  so  that  the  receipts  of  the  estate  go  to  liquidate  the 
interest  before  any  part  is  applied  to  the  principal.  (3  Leigh  834 ;  Matt.  Comm'rs 
122,  125.) 

(d").  At  the  close  of  the  administration  account  the  interest  due  from  the  personal 
representative  is  not  to  bear  interest,  unless,  perhaps,  under  very  peciiliar  circum- 
stances. (Morris  V.  Morris,  4  Grat.  294;  Peale  v.  Hiokle,  9  Grat.  437;  Matt. 
Comm'rs  125.) 


3'^-  Exceptions  to  the  Report  of  the  Commissioner,  and 
the  Re-commitment  thereof. 

In  the  Virginia  courts,  the  commissioner's  report  does 
not  stand  confirmed  as  a  matter  of  course.  It  is  con- 
firmed only  by  special  order  of  court.  In  the  United 
States  courts,  it  stands  confirmed  after  the  lapse  of  a 
month.  (Sands'  Suit  in  Eq.  170_;  1  Abb.  U.  S.  Pr.  147.) 
Exceptions  to  a  commissioner's  report,  whicli  of  course 
precede  its  confirmation,  should  be  signed  by  counsel, 
and  partake  in  some  degree  of  the  nature  of  special  de- 
murrers. The  imputed  error  must  be  speeifieally  and 
carefully  indicated;  and  whatever  in  the  report  is  not 
excepted  to,  must  be  understood  as  admitted  to  be  cor- 
rect in  principle  and  in  fact.  (2  Rob.  Pr.  (1st  ed.) 
383;  2  Dan.  Oh.  Fr.  1492  &  seq,  1497  &  seq;  Wilkes 
V.  Rogers,  6  Johns.  (JST.  Y.)  &66,  591.)  And  if  a 
general  exception  be  taken,  without  specification,  and 
the  court  finds  the  master  I'ight  in  any  one  indepen- 
dent particular,  the  exception  must  be  overruled, 
(Green  v.  Weaver,  1  Sim.  (2  Eng.  Ch.  R.)  434,  &  n  (2) ; 
Pearson  v.  Knapp,  1  My.  &  K.  (7  Eng.  Ch.  R.)  312  ; 
Moore  v.  Langford,  6  Sim.  (9  Eng.  Ch.  R.)  327) ;  just  as 
at  law,  a  demurrer  to  the  whole  declaration  must  be 
overruled,  if  any  substantive  part  of  it  be  good.  (1 
Chit.  PI.  703 ;  Ante,  p.  895.) 

The  consequence  of  omitting  to  file  an  exception  to 
the  eom^missioner's  report  is  that  in  an  appellate  court, 
the  report  cannot  be  impeached  in  relation  to  matters 
which  may  be  affected  by  extraneous  testimony ;  as  for 
exampk,  the  allowance  or  denial  of  interest  in  the 
settlement  of  the  accounts  of  an  executor  or  adminis- 
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trator;  because  had  an  exception  been  presented,  such 
extrinsic  testimony  might  have  been  produced  to  repel 
it.     And  so,  for  a  like  reason  in  part,  an  exception 
ought  not  to  be  allowed,  even  in  the  court  below,  when 
it  was  not  submitted  until  the  court  had  pronounced  its 
decree,  notwithstanding  there  had  been  ample  oppor- 
tunity for  the  purpose,  the  report  having  been  on  file 
for  several  years.     (Beckwith  v.  Butler,  1  Wash.  224 
Jones  V.  Watson,  3  Call.  258;  White  v.  Johnson,  i 
Munf.  285;  Perkins, v.   Saunders,  2  H.  &  M.   422 
Wills  V.  Dunn,  5  Grat.  384,  412 ;  Miller  v.  Holcombe 
9  Grat.  665;  Mosby  v.  Mosby,  9  Grat.  584;  Wilkes  v. 
Rogers,  (IST.  Y.)  566,  592;  Meth.  Ep.  Ch.  v.  Jacques 
3  Johns.  Ch.  R.  (N.  Y.)  137;  Slee  v.  Bloom,  7  Johns, 
Ch.  R.  137.)     But  where  the  report  is  erroneous  on  its 
face,  although  not  specially  excepted  to  prior  to  the  hear- 
ing, it  may  be  then  objected  to,  or  even  though   first 
brought  forward  in   an   appellate    court.     (Walker  v. 
Walke,  2  Wash.  195 ;  White  v.  Johnson,  2  Munf.  285  ; 
Jones  v.  Watson,  3  Call.  258 ;  Perkins  v.  Saunders,  2 
H.  &  M.  422 ;  Garrett  v.  Carr,  3  Leigh,  413   &  seq ; 
Wills  V.  Dunn,  5   Grat.   384;  French  v.  Townes,  10 
Grat.    513;    Wilkes  v.   Rogers,  6   Johns.   506,  592; 
Meth.  Ep.  Ch.  v.  Jacques,  3  Johns.  Ch.  R.  137;  Slee 
V.  Bloom,  7  Johns.  Ch.  R.  137.) 

Where  the  exceptions  are  sustained,  it  will  often  be 
necessary,  in  order  to  attain  the  justice  of  the  case,  to 
re-commit  the  cause  to  the  commissioner,  either  to  take 
further  testimony,  to  re-state  the  accounts,  or  otherwise 
to  bring  before  the  court  more  perfect  materials  for  its 
determination.  Thus,  where  on  a  general  order  of  re- 
ference of  all  accounts  between  the  parties,  the  commis- 
sioner states  an  account  as  to  one  subject  only,  omitting 
others,  the  report  should  be  re-corimiitted ;  and  if  such 
a  report  were  confirmed  by  the  court  below,  it  must  be 
reversed  in  an  appellate  court.  (Harris  v.  Magee,  3 
Call.  502.)  And  so  where  the  exception  is  sustained 
on  the  ground  of  an  allowance  of  a  demand  upon  in- 
sufficient testimony,  it  is  the  proper  practice  not  to  pro- 
nounce a  final  decree,  but  to  re-commit  the  report  to 
the  commissioner  for  furthep  evidence  and  inquiry ; 
for  the  opposite  party,  in  whose  favor  the  commissioner 
reports,  may  perchance  have  forborne  to  introduce  fur- 
ther evidence  although  it  was  in  his  power,  in  conse- 
quence of  the  commissioner  being  prematurely  satisfied. 
(Williams  v.  Donaghue,  1  Rand.  300.)  In  like  manner, 
if  in  a  suit  by  distributees  against  a  personal  represen- 
tative, upon  a  reference  of  the  accounts,  the  commis- 
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sioner  returns  his  report  before  the  defendant's  testi- 
mony is  filed,  and  the  delay  is  sufficiently  excused,  there 
should  be  a  re-eomrnitment  of  the  report.  Notwith- 
standing the  testimony  may  seem  amply  to  sustain  the 
defendant  in  the  controversy,  it  would  be  improper  to 
dismiss  the  bill,  for  the  plaintiff  is  entitled  to  an  oppor- 
tunity to  disprove  the. testimony,  and  to  a  statement  of 
the  account  in  the  light  of  all  the  evidence  in  the  cause. 
^  (Thomas  v.  Dawson,  9  Grat.  531.) 

In  general,  the  re-concinitment  of  an  account  to  a 
commissioner  must  be  in  order  to  prosecute  an  inquiry 
upon  some  point  put  ifl  issue  hy  tlie  pleadings ;  but 
where  the  evidence  taken  before  the  comissioner,  upon 
the  first  reference,  discloses  an  immoral  transaction, 
(e.  ^.,  a  gambling  partnership,)  as  the  probable  basis  of 
the  cause,  it  is  proper  to  re-coTmnit  the  account,  in  order 
to  ascertain  definitely  whether  the  consideration  of  the 
demands  set  up  by  the  parties  mutually  is  in  fact 
tainted  with  the  suspected  illegality.  ("Watson  v. 
Fletcher,  7  Grat.  1,  19.) 

Where  a  commissioner's  report  is  too  vague,  stating 
results — as  for  instance,  that  an  examination  is  imper- 
tinent— but  setting  forth  no  particulars,  a  re-commit- 
ment is  proper,  in  order  that  it  may  be  made  to  appear 
in  what  respects  he  considered  it  impertinent.  (2  Dan. 
Ch.  Pr.  1501 ;  Anon.  3  Mad.  (Am.  ed.)  132 ;  Matt. 
Gomrais'rs,  149.)  And  in  some  instances,  even  after 
the  report  is  confirmed,  it  has  been  re-committed,  when 
the  justice  of  the  case  plainlj"^  requires  it,  although  it 
seems  onlyin  cases  of  fraud,  surprise,  or  mistake.  (2 
Dan.  Ch.  Pr.  1501-'2,  1416  ;  Matt.  Commis'rs,  149  ; 
Cockran  v.  Lynch,  1  Bail;  Eq.  (So.  Car.)  514.) 

Section^  vi. 
Re-Hearings,  and  Bills  of  Review. 
6*.  Re-Hearings,  and  Bills  of  Review. 

Where  a  party  feels  aggrieved  by  a  decree  of  the  court 
of  chancery,  there  are  three  modes  by  which  he  may  have 
it  altered  or  reversed,  namely,  by  (1),  A  re-hearing  before 
the  same  court ;  (2),  A  bill  of  review,  also  in  the  same 
court ;  and  (3),  An  appeal  to  an  appellate  court.  We  are 
now  to  treat  of  the  doctrines  applicable  to  re-hearings  and 
hills  of  review — re-hearings,  which  relate  solely  to  interlocu- 
tory d^Qcr  iie?,j  &ndi  Mils  of  review,  which  are  exclusively  con- 
cerned with  decrees  _;?na^  / 
W.  C. 
1^  Re-hearings. 

We  have  seen,  that  a  re-hearing  is  applicable  only  to  an 
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interlocutory,  and  not  to  a  final  decree.  After  a  final  decree 
has  been  rendered,  and  the  term  is  ended,  the  cause  cannot 
be  heard  in  the  same  court,  except  upon  a  hill  of  review, 
a  proposition  which  holds  even  where  tlie  decree  is  final 
•as  to  but  one  of  several  defendants,  notwithstanding  further 
proceedings  may  be  ordered,  or  may  be  proper  as  to  the 
others.  But  where  the  decree  is  interlocutory,  what  is 
styled  by  the  party  a  bill  of  review  may  be  treated  as  a 
petition  for  a  re-hearing.  (2  Kob.  Pr.  (1st  ed.)  389; 
Hodges  V.  Davis,  4  H.  &  M  400  ;  Royall  v.  Jrohnson,  1 
Rand.  421  ;  Roberts  v.  Stanton,  2  Munf.  129  ;  Laidley  v. 
Merrifield,  7  Leigh,  346;  Piatt  v.  Howland,  10  Leigh,  507; 
Dunbar  v.  Woodcock,  10  Leigh,  629 ;  Furman  v.  Coe,  1 
Cai.  Cas.  (E.  Y.)  96 ;  Dunham  v.  Winans,  2  Pai.  (N.  Y.) 
■24.) 

An  interlocutory  order  or  decree  may  be  corrected  by 
the  court  which  made  it,  upon  motion  or  petition  for  a  re- 
hearing,— that  is,  upon  motion,  if  the  erroneous  proceed- 
ing be  an  order,  and  upon  petition,  if  it  be  a  decree.  (2 
Rob.  Pr.  (1st  ed.)  389  ;  Banks  v.  Anderson,  2  H.  &  M.  , 
20  ;  Barger  v.  Buckland,  28  Grat.  870-71 ;  Fanning  v. 
Durham,'  4  Johns.  Ch.  R.  (JST.  Y.)  35  ;  Radley  v.  Shaver,  1 
Johns.  Ch.  R.  200.) 

To  grant  a  re-hearing  is  in  the  sound  discretion  of  the 
■court,  and  it  ought  to  be  allowed  only  where,  upon  a  candid 
review  of  the  decree,  there  seems  reason  to  doubt  its  cor- 
rectness, (as  in  consequence  of  the  discovery  of  new-  and 
important  testimony  not  known  or  accessible  before,  or  the 
like),  and  not  merely  because  of  the  clamorous  complaints 
of  the  unsuccessful  party.  JMor,  wlien  a  re-hearing  is  ac- 
corded, is  the  cause  open  save  only  in  the  particulars  in- 
dicated in  the  petition.  (2  Rob.  Pr.  (1st  ed.)  389-'90  ; 
Roberts  v.  Cocke,  1  Rand.  121 ;  Field  v."  Schieffelin,  7 
Johns.  Ch.  R.  (K  Y.)  256 ;  Land  v.  Wickham,  1  Pai. 
(N.  Y.)  256  ;   Oonsequa  v.  Fanning,  3  Johns.  Ch.  R.  594.) 

It  should  be  observed,  that  there  is  no  statutory  bar  to 
the  time  within  which  a  petition  may  be  filed  for  the  re- 
hearing of  an  interlocutory  decree.  A  re-hearing  has  been 
ordered  after  eighteen  and  even  twenty-five  years,  the 
whole  question  being  remitted  to  th.e  discretion  of  the 
court,  upon  all  the  circumstances  of  the  case.  (Cocke  v. 
Gilpin,  1  Rob.  26,  42 ;  Kendrick  v.  "Whitney,  28  Grat. 
651,  &c.) 
2^.  Bills  of  Review. 

The  general  character  of  a-  bill  of  review  has  been 
already  stated.  {A.nte,  p.  1136.)  We  are  now  to  pursue 
the  discussion  further,  as  was  there  promised. 
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In  order  to  warrant  a  bill  of  review,  two  things  must 
concur,  namely : 

(1),  That  the  decree  which  it  seeks  to  review  should  be 
final  ;  and 

(2),  That  there  should  be  either  error  of  law  apparent 
mi  the  decree,  or  the  discovery  of  sojne  new  matter,  not 
known  to  the  party  at  the  time  of  the  decree,  nor  with 
ordinaiy  diligence  discoverable  by  him. 

(1),  The  Decree  must  he  Final. 

Tf  the  decree  be  not  final,  (and  it  must  be  understood 
that  it  is  not  properly  a  decree  at  all,  until  the  end  of  the 
term  at  which  it  is  pi-onouneed,  being  until  then  infieri^ 
and  in  the  breast  of  the  court),  the  bill  must  be  dismissed 
at  the  costs  of  the  party  filing  it,  at  least  as  a  hill  of  re- 
view ;  but  it  has  sometimes  been  allowed  to  stand  as  a  pe- 
tition for  a  re-hearing.  (Stor.  Eq.  PL  §  634,  a;  3  Dan. 
Ch.  Pr.  1724,  &  n  (1) ;  Mitf.  Eq.  PL  81-'2 ;  Ellzey  v. 
Lane,  2  H.  &  M.  589 ;  Mackey  v.  Bell,  2  Munf .  523  ; 
Whiting  V.  Bank  of  U.  States,  13  Pet.  6,  13 ;  Laidley  v. 
Merrifield,  7  Leigh,  346.) 

(2),  There  must  be  either  error  in  law,  apparent  on  the 
face  of  the  decree,  or  new  matter  subsequently  discovered, 
and  with  due  diligence  not  discoverable  iefore. 

See  Stor.  Eq.  PL  §  404  &  seq,  407  &  seq;  3  Dan.  Ch. 
Pr.  1727;  2  Eob.  Pr.  (1st  ed.)  414;  Triplett  v.  Wilson,  6 
Call.  47;  McCall  v.  Graham,  1  H.  &  M.  13;  Ellzey  v. 
Lane,  2  H.  &  M.  593;  Winston  v.  Johnson,  2  Munf.  305,' 
Hill  V.  Bowyer,  18  Grat.  375 ;  Carter  v.  Allen,  21  Grat. 
245;  Wiser  v.  Blackly,  2  Johns.  Ch.  R.  (N.  Y.>  491; 
Lansing  v.  Albany,  Ins.  Co.,  1  Hopk.  C.  R.  (E.  Y.  102 ; 
Buffington  v.  Harvey,  5  Otto,  99;  Thompson  v.  Maxwell,^ 
5  Otto,  397. 

The  error  in  law  must  be  apparent  on  the  face  of  the  de- 
cree. Hence,  no  bill  of  review  lies  because  of  ah  omission 
to  prepare  the  cause  for  hearing,  in  a  particular  not  need- 
ful to  be  stated  in  the  decree.  But  where  a  decree  was 
rendered  against  an  infant  defendant,  without  any  answer 
from  him,  or  even  taking  the  bill  for  confessed  as  to  him, 
it  is  a  proper  case  for  a  bill  of  review.  (3  Dan.  Ch.  Pr. 
1727-8  &  n  (3);  Quarrier  v.  Carter,  4  H.  &.  M.  242; 
Braxton  v.  Lee,  4  H.  &  M.  376.) 

Forgetfulnes  or  negligence  of  parties  who  labor  under  no 
incapacity,  is  not  a  foundation  for  a  bill  of  review  as  to 
them,  (Ellzey  v.  Lane,  2  H.  &  M.  593) ;  nor  is  the  mistake 
of  counsel  in  omitting  to  insist  upon  a  point,  however 
vital,  (Triplett  v.  Wilson,  6  Call.  47);  nor  that  docu- 
ments designed  to  be  filed  with  the  bill  were  lost  or  mis- 
laid by  counsel,  and  not  found  until  after  the  adverse  de- 
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cree,  (Jones  v.  Pileher,  6  Miinf.  426);  nor  that  the  party 
was  prevented  by  wrong  legal  advice,  from  taking  testi- 
mony to  prove  important  facts,  (Franklin  v.  Wilkinson, 
3  Munf.  112);  nor  that  the  commissioner's  report  was 
made  up  without  due  notice,  or  that  it  did  not  lie  in  the 
•clerk's  office  as  much  as  ten  days  before  decree,  there  being 
no  exception  in  either  case,  (Winston  v.  Johnson,  2  Munf. 
305) ;  nor  that  the  decree  states  a  fact"  as  proved,  as  to  which 
there  was  no  proof ,  or  otherwise  errs  in  deciding  a  question 
of  fact  upon  the  proofs  exhibited,  3  Dan.  Ch.  Pr.  1727-'8 
&n  (12);  Barnett  v.  Smith,  5  Call.  102;  Webb  v.  Pell,  3 
Pai.  (N.  Y.)568);  nor  that  the  cause  was  determined  in 
the  unavoidable  absence  of  counsel,  which  was  not  known 
to  the  party  until  after  the  decree.  (Qnarrier  v.  Carter,  4 
H.  &  M.  242;  Franklin  v.  Wilkinson,  3  Munf.  112.) 

As  to  what  is  apparent  error,  it  is  such  error  as  where  a 
decree  adjudges  good  a  limitation  of  a  chattel  after  an  in- 
definite  failure  of  issue,  (Williamson  v.  Ledbetter,  2  Munf. 
521);  or  where,  (apart  from  the  statute  in  Virginia,)  no 
day  in  court  is  allowed  an  infant  after  attaining  age,  to 
show  cause  against  it,  or  where  a  decree  is  rendered 
against  an  infant  defendant,  without  an  answer,  or  without 
proper  proceedings  against  him.  (Mitf.  Eq.  PI.  78 ; 
Quarrier  v.  Carter,  4  H.  &  M.  242 ;  Braxton  v.  Lee,  4 
H.  &.  M.  376 ;  Lee  v.  Braxton,  5  Call.  459.) 

Affirmation  of  a  decree  by  the  court  of  appeals  pre- 
cludes a  bill  of  review  for  any  error  of  law  apparent  on 
the  face  of  the  record,  (Campbell  v.  Price,  3  Munf.  227; 
McCall  V.  Graham,  1  H.  &  M.  15 ;  Randolph  v.  Randolph, 
1  H.  <fe  M.  184,  199,  200;  Campbell  v.  Campbell,  22 
Grat.  673-'4'> ;  but  not,  it  seems,  for  new  matter  subse- 
quently discovered.  (Mitf.  Eq.  PI.  79;  Randolph  v.  Ran- 
dolph, 1  H.  &  M.  184,  199,  200;  Campbell  v.  Price,  3 
Munf.  227;  Campbell  v.  Campbell,  22  Grat.  674-'5.) 

No  previous  leave  of  court  is  requisite  in  order  to  file  a 
bill  of  review  for  error  of  law  apparent  on  the  face  of  the 
proceedings ;  but  when  it  is  desired  to  file  such  bill  hy  rea- 
son of  new  matter,  such  previous  leave  is  indispensable. 
(Mitf.  Eq.  PI.  78-'9 ;  3  Dan.  Ch.  Pr.  1729-'30  &  n  (2), 
1732-'3  &  n  (1).) 

In  order  that  a  bill  of  review  shall  be  allowed  for  new 
matter,  it  must  appear  to  have  been  discovered  since  the  de- 
cree, and  to  be  such  as  could  not  with  reasonable  diligence 
have  been  known  before,  and  must,  moreover,  be  material 
to  the  merits  of  the  case.  (2  Rob.  Pr.  (let  ed.)416;  Stor. 
Eq.  PI.  §  412  &  seq;  Barnett  v.  Smith,  5  Call.  98;  Carter 
V.  Allen,  21  Grat.  245;  Campbell  v.  Campbell,  22  Grat. 
«74-'5 ;  Livingston  v.  Hubbs,  3  Johns.  Ch.  R.  (N.  Y.)  124 ; 
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Lansing  v.  Albany  Ins.  Co.,  1  Hopk.  Ch.  K.  (N.  Y.)  102 ; 
Pendleton  v.  Faj,  3  Pal.  (N.  Y.)  206 ;  Ord  v.  Noel,  6 
Madd.  Ch.  R.  (Am.  ed.)  86;  Bingham  v.  Dawson,  Jac. 
(4  Eng.  Ch.  E.)  243.) 

A  bill  of  review  can  be  iiled  only  by  one  who  has  an 
interest  in  the  question  it  presents,  and  who  will  be  bene- 
fited by  the  reversal  or  modification  of  the-  former  decree, 
and  by  none  but  parties  and  primes,  and  not  by  assignees 
of  the  parties.  (Webb  v.  Pell,  3  Pai.  (N.  Y.)  368 ;  Dyck- 
man  v.  Kernochan,  2  Pai.  26;  Wiser  v.  Blackley,  2  Johns. 
Ch.  R.  (N.  Y.)  492;  Thompson  v.  Maxwell,  5  Otto,  (95 
U.  S.)  397.) 

As  to  the  limitation  to  a  bill  of  review  in  point  of  time, 
it  is  at  common  law,  and  independently  of  statute,  by 
analogy  to  writs  of  error;  twenty  years,  and  when  these 
latter  writs  were  by  statute  limited  to  five  years,  bills  of 
review  followed  the  same  analogy,  and  were  also  limited 
by  the  same  period.  But  by  act  of  February  ll,  1814,  a 
limitation  was  prescribed  which  yet  prevails,  of  three  years 
next  after  the  decree,  saving  to  an  infant,  feme  covert  or 
insane  person,  a  like  time  after  the  removal  of  his  or  her 
disability.  (2  Eob.  Pr.  (1st  ed.)  417;  Stor.  Eq.  PI.  §  410; 
Thomas  v.  Harvie,  10  Wheat.  146;  Sheppard  v.  Larue, 
6  Munf.  530;  Smith  v.  Clay,  2  Ambl.  647;  S.  C.  3 
Bro.  C.  C.  639,  note;  V.  C.  1873,  c.  175,  §  5.)  It 
ought  to  appear  from  the  bill  itself,  that  it  is  within  the 
prescribed  period,  or  covered  by  some  of  the  savings  of 
the  statute;  at  least  if  it  be  for  errors  apparent  on  the 
face  of  the  record.  (Stor.  Eq.  PL  §  410;  Lytton  v.  Lytton, 
4  Bro.  C.  C.  458 ;  Thomas  v.  Harvie,  10  Wheat.  146.) 

Section  vii. 

Proceedings  in  Chancery  hy  way  of  Appeal. 

7*.  Proceedings  by  way  of  Appeal. 

The  proceedings  by  way  of  appeal  have  been  so  fully  ex- 
pounded in  connection  with  the  action  at  law,  {Ante,  p.  846 
&  seq,)  that  it  is  deemed  needless  to  repeat  here  the  ex- 
planation thei'e  given,  which  the  reader  is  advised  now  to 
re-peruse,  however  familiar  with  it  he  may  suppose  himself 
to  be.  It  will  be  desirable  also  to  read  again  just  here, 
what  was  formerly  said  of  the  appellate  jurisdiction  of  the 
Supreme  court  of  the  United  States,  in  respect  to  both  the 
Federal  and  State  courts,  and  the  modes  whereby  that  ap- 
pellate cognizance  is  exercised.  {Ante,  p.  280  &  seq,  294 
&  seq. ) 
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DIVISION  VII. 

The  Puesuit  of  Remedies  by  Proceedings  in  Couets  of 

Admiralty. 

VII.  The  Pursuit  of  Kemodies  by  Proceedings  in  Courts  of 
A-drmralty. 

A  brief  abstract  of  the  doctrines  connected  with  the  pursuit  of 
remedies  by  proceedings  in  courts  of  admiralty  is  all  that  can  now 
be  essayed.  Such  an  abstract,  analytically  arranged,  though  it 
may  of  itself  convey  but  little  knowledge  to  the  reader,  will  indi- 
cate to  him  the  sources  whence  he  may  derive  fuller  information, 
and  will  also  enable  him  to  digest  what  he  thus  acquires,  under 
proper  heads,  and  thereby  to  learn  it  with  more  facility  and 
thoroughness,  to  retain  it  more  tenaciously  in  memory,  and  to  ap- 
ply it  more  readily  in  practice. 

We  have  seen  in  another  place  that  admiralty  and  maritime 
jurisdictioa  is  by  tlie  United  States  Constitution  conferred  exclvr 
sively  upon  the  Federal  judiciary,  and  that  Congress  has  assigned 
the  civil  part  of  it,  so  far  as  original  cognizance  is  concerned,  e£C- 
clusively  to  the  district  courts  of  the  United  States.  (U.  S.  Const. 
Art.  Ill  §  1  ;  Ante  p.  232,  249,  319,  &c.)  But,  as  we  have  also 
seen  elsewhere,  the  United  States  Circuit  Courts  have,  in  general, 
appellate  cognizance  of  this  class  of  causes  from  the  district  courts, 
and  the  Supreme  Court  of  the  United  States,  from  the  circuit 
courts.     {Ante,  p.  276,  281,  284-'5.) 

Let  us  therefore   take  notice  of  (1),  The  pursuit  of  remedies  in 
admiralty  by  original  proceedings;  and  (2),  The  pursuit  of  reme- 
dies in  admiralty  by  appellate  proceedings ; 
W.  C. 

CHAPTEE  I. 

1*.  The  Pursuit  of  Remedies   in   Admiralty  by   Original  Pro- 
ceedings. 

In  discussing  original  proceedings  in  admiralty,  we  must  dis- 
criminate between  (1),  Criminal  cases;  and  (2),  Civil  cases; 
I''    Original  Proceedings  in  Admiralty  in  Criminal  Cases. 

With  respect  to  offences  not  capital,  committed  on  the  high 
seas,  or  on  any  navigable  water,  not  within  the  jurisdiction  of 
any  State,  Congress  has  bestowed  a  concurrent  jurisdiction 
upon  the  district  and  circuit  courts  of  the  United  States,  in  total 
exclusion  of  the  State  courts,  {Ante,  p.  249,  260  ;  Kev.  Stat. 
U.  S.,  §  4339,  &  seq);  and  where  such  offences  are  capital,  t 
cognizance  of  them  belongs  exclusively  to  the  circuit  courts  of 
the  United  States.  {Ante,  p.  260.) 
2*.  Original  Proceedings  in  Admiralty  in  Civil  Cases. 

The  cognizance  of  original  proceedings  in  admiralty  in  civil 
cases  belongs  by  the  laws  of  Congress,  as  we  have  seen,  exclu- 
sively to  the  district  courts,  {Ante,  p.  249,  319 ;  Eev.  Stats,  U. 
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S.  §  563 ;  Governor  of  Georgia  v.  Madrazo,  1  Pet.  110) ;  and 
we  are  now  to  inquire  into  the  mode  of  prosecuting  the  remedies 
appointed  by  law  for  such  cases.  To  that  end  we  may  advert 
to  (1),  The  general  character  of  admiralty  proceedings;  (2), 
The  limitation  thereto,  in  p«int  of  time;  (3),  The  course  of 
the  regular  proceedings ;  and  (4),  Certain  independent  and 
'  irregular  proceedings  sometimes  resorted  to  ; 
W.  C 

Section,  i. 
1".  The  General  Character  of  Admiralty  Proceedings. 

Admiralty  proceedings  are  for  the  most  part,  especially  in 
prize  causes,  modelled  npon  the  civil  or  Roman  law,  and  the 
courts  which  administer  them  boast  that  they  habitually  act 
upon  enlarged  principles  of  equity.  (Ben.  Adm.  §  358  ;  The 
Adeline,  9'Cr.  344 ;  Sheppard  v.  Taylor,  5  Pet.  709  ;  Oliver 
V.  Alexander,  6  Pet.  146;  The  Virgin,  8  Pet.  550;  The  Tar- 
tar, 1  Hagg.  Adm.  14;  The  Nelson,  1  Hagg.  Adm.  176.) 

Proceedings  in  admiralty  are  divided  into  two  great  classes, 
in  rem,  and  in  personam.  Suits  hi  rem.  are  against  a  thing 
itself,  and  the  relief  is  confined  to  the  thing,  and  extends  not 
to  the  person.  Suits  in  personam  are  against  a  person,  and 
the  relief  is  against  him,  without  reference  to  any  specifie 
property  or  thing.  In  some  cases  the  proceedings  inrem  and 
in  personam  may  be  united  in  the  same  '^uit,  for  the  attain- 
ment of  more  complete  justice.  (Ben.  Adm.  §  359,  361;  2 
Pars.  Ship.  &  Adm.  394,  496.) 

A  distinction  is  also  to  be  noted  between  possessory  and 
petitory  suits  ;  possessory,  when  the  cause  does  not  involve 
any  question  as  to  the  title  to  the  shij)  or  other  property,  but 
only  as  to  the  possession,  by  reason  of  some  maritime  lien; 
■smA  petitory,  when  the  inquiry  relates  immediately  to  the  title 
or  ownership,  as  between  rival  claimants.  Originally  the 
■court  of  Admiralty  in  England  entertained  jurisdiction  of  peti- 
tory as  well  as  merely  possessory  actions.  Since  the  Restora- 
tion, however  (in  1660),that  court,  through  the  jealous  interfer- 
ence of  the  courts  of  law,  had  ceased  to  pronounce  upon  ques- 
tions of  ownership  or  property,  where  the  rights  could  be  deter- 
mined by  the  actions  of  detinue  or  trover  in  the  common  law 
<;ourts,  and  had  quietly  abandoned  petitory  suits ;  and  even  in 
possessory  actions  where  the  question  of  mere  property  arose, 
especially  of  a  more  complicated  nature,  were  accustomed  to 
decline  to  adjudicate  it.  (2  Browne's  Civ.  &  Adm.  L.  430  ; 
The  Aurora,  3  Rob.  136  ;  The  Warrior,  2  Dods.  288.)  The 
ancient  .jurisdiction  of  the  Admiralty  was  restored  in  England 
by  the  Statute  3  &  4  Vict.  c.  65.  In  the  United  States, 
where  the  courts  of  admiralty  have  not  been  subjected  to 
«uch  jealous  restraints,  the  ancient  jurisdiction  over  petitory 
suits  has  been  retained,  and  such  actions  are  often  employed, 
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in  the  case  of  ships  especially.  (Ward  v.  Peck.  18  How. 
267-'&-;  New  England  Ins.  Co.  v.  The  Sarah  Anne,  13  Pet. 
387;  The  Tilton,  5  Mason  465;  Grigg  v.  The  Clarissa 
Anne,  2  Hughes,  89  &  seq.)  Accordingly,  provision  is  made 
by  the  admiralty  rules  for  the  manner  of  proceeding  with  the 
process  in  certain  cases,  as  well  of  petitory  as  possessory 
suits;  as  that  in  all  petitory  and  possessory  suits  between 
part  owners  or  adverse  proprietors,  or  by  the  owners  of  a 
ship,  or  the  majority  thereof,  against  the  master  of  a  ship  for 
the  ascertainment  of  the  title  and  delivery  of  the  possession, 
or  for  the  possession  only,  or  by  one  or  more  part  owners 
against  the  others  to  obtain  security  for  the  return  of  the 
ship  from  any  voyage  undertaken  without  their  consent,  or 
by  one  or  more  part  owners  against  the  others  to  obtain  pos- 
session of  the  ship  for  any  voyage,  upon  giving  security  for 
the  safe  return  thei-eof ,  tlie  process  shall  be  by  ati  arrest  of 
the  ship,  and  by  a  monition  to  the  adverse  party  to  appear 
and  answer  the  sui{;.  (Adm.  Rules  20;  Dest.  Fed.  Proc. 
319-20  ;  1  Abb.  U.  S.  Pr.  151-2.) 

There  are  no  established  or  necessary  forms  for  pleadings, 
and  other  proceedings  in  admiralty.  All  that  is  required  is 
that  the  matter  should  be  distinctly  and  clearly  propounded 
to  the  court.  Experience  shows,  however,  that  the  observance 
of  well-framed  and  appropriate  forms  contribute  essentially 
to  promote  certainty  and  intelligibility  of  statement,  and  to 
lessen  the  labor  of  both  counsel  and  court.  (Ben.  Adm.  § 
371;  2  Abb.  U.  S.  Pr.  73-'4;  Pars.  Ship.  &  Adm.  369; 
Dupont  de  Nemours  &  Co.  v.  Yance,  19  How.  171-'2  &  seq; 
McKinlay  v.  Morrish,  21  How.  346-'7.) 

Section  ii. 
2".  The  Limitation  in  point  of  Time  to  Proceedings  in  Ad- 
miralty. 

There  is  no  statute  of  limitation  prescribing  the  time  with- 
in which  a  suit  in  admiralty  must  be  brought;  but  courts  of 
admiralty  govern  themselves  by  the  universal  maxim,  "viffir 
lantihus  non  dormientibus  leges  suhveniunt,"  and  will  not  en- 
force stale  demands,  exercising  a  sound  discretion  in  view  of 
all  the  circumstances,  whether  the  demand  should  be  regarded 
as  stale  or  not.  (2  Pars.  Ship.  &  Adm.  361 ;  Ben.  Adm.  § 
574  &  seq.) 

Section  iii. 
3°-  The  Course  of  the  Regular  Proceedings  in  Admiralty. 
See  Ante,  p.  309  ;  1  Abb.  U.  S.  Pr.  149 ;  2  Do.  370. 
The  various  steps  to  be  dwelt  upon  in  the  prosecution  of 
the  regular  proceedings  in  admiralty  include,  (1),  The  libel 
commencing  the  suit;  (2),  Tlie  process  to  convene  the  par- 
ties, and  the  proceedings  therewith  ;  (3),  The  pleadings  after 
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the  libel ;  (4),  Stipulation  and  bail  of  defendant ;  (5)  Proceed- 
ings in  special  cases,  such  as  seaman's  wages  and  prize  causes; 
(6),  The  hearing  ;  (7),  The  decree  of  the  court;  and  (8),  The-, 
execution  and  proceedings  thereon; 
W.  C. 

Sub-Section  i. 
1*.  The  Libel  commencing  the  Suit. 

The  libel,  (from  libellus,  a  little  book,)  answers  to  the- 
declaration  in  the  courts  of  common  law,  and  to  the  Mil  in 
equity.  -  The  filing  of  the  libel  is  the  commencement  of  the 
suit.  The  libel  should  be  signed  by  the  party  who  files  it, 
who  is  styled  the  libellant,  and  by  his  proctor,  and  verified 
by  oath ;  that  is,  supposing  it  to  contemplate  the  arrest  of 
the  defendant.  If  it  prays  for  only  a  citation  or  summons, 
without  arrest,  it  need  not  be  sworn  to.  The  libel  must  be 
filed  in  the  clerk's  office  whence  the  process  is  to  issue,  be- 
fore such  process  can  be  had.  (Ben.  Adm.  §  413,  372 ;  Id. 
p.  497  &  seq:  2  Abb.  U.  S.  Pr.  74,  370,  &c.;  Adm.  Rules 
23;  Adm.  Rules  Dist.  Ct.  E.  Dist.  Va.;  Rules  1  to  6;  2 
Hughes'  R.  566-'7;  2  Pars.  Ship.  &  Adm.  368-'9.) 

The  libel  is  a  statement  of  the  case  upon  which  the 
libellant,  (who  sliould  be  always  the  party  really  entitled  to 
the  relief  sought,)  founds  his  right  to  recover.  The  ad- 
miralty rules  of  the  supreme  court  prescribe  that  it  shall 
state  the  nature  of  the  cause;  as  for  example,  that  it  is  a 
cause  civil  and  maritime,  of  contract,  or  of  tort  or  damage, 
or  of  salvage,  or  of 'possession,  or  otherwise,  as  the  case  may 
be;  and  if  the  libel  be  in  rem,  that  the  property  is  within 
the  district;  and  if  in  personam,  the  names  and  occupations 
and  places  of  residence  of  the  parties.  The  libel  is  also  re- 
quired to  propound  and  articulate  in  distinct  articles  the 
varioiis  allegations,  of  fact  upon  which  the  libellant  relies  in 
support  of  his  suit,  so  that  the  defendant  may  be  enabled 
to  answer  distinctly  and  separately,  the  several  matters  con- 
tained in  each  article;  and  it  shall  conclude  with  a  prayer 
of  due  process  to  enforce  his  rights  in  rem  or  in  personam^ 
(as  the  case  may  require,)  and  for  such  relief  and  redress  as 
the  court  is  competent  to  give  in  the  premises.  And  the 
libellant  may  further,  in  the  conclusion,  require  the  defen- 
dant to  answer  on  oath,  all  interrogatories  propounded  by 
him  touching  the  allegations  in  the  libel.  (Adm.  Rules  23;; 
Dest.  Fed.  Proced.  321. ) 

Hence  the  libel  will  contain  the  parts  following: 

1,  The  Address  to  the  Court; 

2,  A  Statement  of  the  names  of  the  Parties; 

3,  The  general  nature  of  the  Demand ; 

A,  The  facts  which  entitle  the  Party  to  Recover; 
5,  A  prayer  for  the  proper  Relief; 
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6,  A  prayer  for  Process ; '  and  at  the  option  of  the  Libel- 
Ian  t; 

7,  A  demand  that  the  Defendant  shall  answer  the  interro- 
gatories he  propounds.  (Ben.  Adm.  §  373  &  seq,  412;  2 
Pars.  Ship.  &  Adm.  379  &  seq;  2  Abb.  U.  S.  Pr.  74  &  seq; 
Adm.  Rules  Dist.  Ct.  E.  Dist.  Ya.,  1  to  10 ;  2  Hughes'  E.. 
566  &  seq.) 

Along  with  the  libel,  according  to  the  practice  of  some 
districts,  must  be  filed,  (except  in  suits  by  the  United  States),. 
security  for  costs,  which  is  usually  given  by  what  is  called  a 
stipulation,  (an  undertaking  of  record,  acknowledged  before 
the  clerk,  or  the  judge,  or  a  United  States  commissioner), 
which  may  be  under  seal,  but  more  frequently  is  not.  The 
amount  is  determined,  (as  the  requirement  itself  is,)  by  the 
rules  which  each  district  court  makes  for  itself,  and  varies 
from  $100  in  causes  ix  personam,,  to  $250  in  causes  in  rem.. 
(Ben.  Adm.  413  &  seq ;  2  Pars.  Ship.  &  Adm.  417 ;  Adm. 
Eules  Dist.  Ct.  E.  Dist.  of  Ya.  15,  41,  42  ;  2  Hughes'  R. 
569,  575-'6.) 

Sub-Section  ii. 
2'^.  The  Mesne  Process  to  Convene  the  Defendants,  and  the 
Proceedings  therewith. 

Under  this  head  may  be  set»forth,  (1),  The  process  itself ; 
(2),  The  interlocutory  sale,  or  aelivery  of  the  property;  and 
(3),  The  return  of  the  process; 
W.  C. 
1".  The  Mesne  Process  itself. 

The  process  which  summons  the  defendant  to  answer 
the  libel  is  called  mesne  process,  because  it  occurs  in  the 
midst  ot  the  proceedings,  in  contradistinction  to  fnal pro- 
cess, or  execution,  which  conies  at  the  end  of  the  suit. 

The  court  of  admiralty  is  always  open  for  the  issuing 
and  the  return  of  process,  although  for  the  convenience  of 
all  concerned,  the  court  by  its  own  rules  often  appoints 
certain  general  return  days,  as  for  example,  one  particular 
day  in  every  week.  The  process  is  issued  by  the  clerk,  in 
the  name  of  the  President  of  the  United  States,  bearing 
teste  by  the  judge,  and  under  the  seal  of  the  court,  and  is 
directed  to  the  United  States  marshal  of  the  district,  who 
or  whose  deputy  must  execute  it,  unless  he  is  interested, 
when  the  court  must  appoint  some  fit  person  to  serve  it. 
(Ben.  Adm.  §  417  &  seq.) 

The  process  may  be  of  several  kinds,  as,  (1),  A  simple 
monition  in  personam. ;  (2),  A  warrant  of  arrest  simply  ; 
(3),  A  warrant  of  arrest,  and  also  of  attachment  of  de- 
fendants goods  ;  (4),  A  warrant  in  rem  ;  and  (5),  Process 
in  personam,  and  in  rem.  They  are  to  be  executed  sever- 
ally, according  to  the  exigency  of  their  respective  terms.. 
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Thus,  in  case  the  process  is  a  warrant  of  arrest,  the  defen- 
dant is  to  be  arrested,  but  may  give  bail;  and  in  case  it  be 
an  attachment  of  defendant's  goods,  the  goods  attached 
are  to  be  secured.  If  the  process  be  in  rem,  the  subject 
is  to  be  taken  into  the  custody  of  the  officer,  and  kept 
safely,  as  it  also  is  when  the  process  is  in  personam  and' 
in  rem.  (Ben.  Adm.  §  420  &  seq;  Manro  v.  Almeida,  10 
Wheat.  473;  Rules  2  and  37  of  Supreme  Ct.  of  U.  S.; 
1  Abb.  U.  S.  Pr.  149,  154 ;  2  Pars.  Ship.  &  Adm.  388  & 
seq;  Adm.  Rules  Dist.  Ct.  E.  Dist.  of  Va.  11  &  seq;  2 
Hughes'  R.  568  &  seq.) 
:2^.  The  Interlocutory  Sale,  or  Delivery  of  Property. 

Whore  the  property,  whether  a  vessel  or  any  other  sub- 
ject, is  in  its  nature  perishable,  or  liable  to  deterioration, 
the  court  may,  in  its  discretion,  on  the  application  of  either 
party,  order  it  to  be  sold,  and  the  proceeds,  or  a  sufficient 
portion  thereof  to  secure  the  satisfaction  of  the  decree,  to 
be  brought  into  court  to  abide  the  event  of  the  suit.  Or, 
instead  of  a  sale,  the  court,  on  the  application  of  the 
claimant,  may  order  the  property  to  be  appraised,  and  to 
be  delivered  to  the  claimant  on  his  depositing  in  court  so 
much  money  as  the  court  shall  direct,  or  on  his  giving  a 
stipulation  with  sureties  in  sucli  sum  as  the  court  shall  pre- 
scribe, to  pay  the  money  awarded,  or  to  abide  the  final 
■decree  in  the  cause.  These  orders  may  be  made  as  weU 
in  vacation  as  in  term,  and  the  proceeds  of  the  sale,  the 
money  deposited,  or  the  stipulation,  are  a  substitute  for 
the  thipg  itself,  and  may  be  ti'eated  by  the  court  as  the 
property  might  be,  being  subject  to  all  the  claims  and  liens 
which  attach  to  that.  ""(Ben.  Adm.  §  444;  1  Abb.  U.  S. 
Pr.  150;  Adm.  Ride  10;  Dest.  Fed.  Proc.  316;  Jennings 
V.  Carson,  4  Cr.  25-'6 ;  The  Para,  19  Wheat.  497 ;  The 
Palmyra,  12  Wheat.  1 ;  The  Virgin,  8  Pet.  538 ;  House- 
man V.  The  N.  Carolina,  15  Pet.  40 ;  Schuchardt  v.  The 
Angelique,  19  How.  239.) 

Such  applications  for  interlocutory  or  provisional  relief 
may  be  made  at  any  time  after  the  commencement  of  the 
suit,  and  before  the  decree,  and  as  often  and  whenever  the 
•circumstances  may  require  such  relief,  at  chambers  as  well 
as  in  open  court,  in  vacation  as  well  as  in  terra.  It  must 
be  observed,  however,  that  no  one  can  apply  to  the  court 
in  relation  to  the  proceedings  unless,  by  a  claim  or  some 
stipulation  or  other  regular  proceeding,  he  first  acquire  an 
acknowledged  legal  relation  to  the  cause.  ( Bogart  v.  The 
John  Jay,  17  How.  399;  Schuchardt  v.  The  Angelique, 
19  How.  24.)  Usually  the  sale  or  the  delivery  of  property 
is  so  much  a  matter  of  mutual  convenience  and  advantage, 
as  to  induce  the  parties  readily  to  assent  to  the  proper 
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order.  But  where  such  assent  is  withheld,  the  applicant 
must  cause  his  claina  to  be  sworn  to  before  a  United  States 
judge,  clerk,  commissioner,  or  a  notary,  and  file  it,  giving 
a  stipulation  for  costs,  and  then  upon  an  affidavit,  sworn  to 
in  like  manner,  setting  forth  the  circumstances  which  are 
supposed  to  justify  the  desired  action,  and  a  service  of  a 
copy  of  such  affidavit,  with  due  notice  of  the  motion,  the 
application  may  be  mader.  (Ben.  Adm.  §  448  ;  Id.  App'x, 
p.  508.) 
3".  Return  of  the  Process,  with  Defendant's  Default,  or  his 
Appearance. 

In  admiralty  the  process  is  returned  in  open  court,  and 
the  defendant,  if  the  suit  be  in  personam,  is  called,  not  on 
three  several  days,  as  bj'  the  English  practice,  but  once  for 
all;  and  if  he  fail  to  appear  in  person  or  by  proctor,  the 
court  pronounces  him  in  default,  adjudges  the  libel  to  be 
taken  pro  con/'esso,  and  proceeds  to  hear  the  cause  ex-parte, 
and  to  make  such  decree  as  law  and  justice  shall  require. 
This  ex-parte  hearing  may  take  place  at  the  time  of  default,, 
or  at  any  future  day  in  court,  as  the  court  shall  direct. 
But  the  more  nsual  course,  when  the  libel  is  thus  taken 
for  confessed,  is  to  refer  the  matter  to  a  commissioner  to 
hear  the  parties,  and  report  thereon  to  the  court.  (Ben. 
Adm.  §  449  ;  Adm.  Rules,  29,  44 ;  1  Abb.  U.  S.  Pr.  153, 
155  ;  Dest.  Fed.  Proc.  223,  328.) 

But  the  court  may,  in  its  discretion,  set  aside  the  default,, 
and  upon  the  application  of  the  defendant  admit  him  to- 
answer  the  libel  at  any  time  before  the  final  decree,  upon 
his  payment  of  all  the  costs  of  the  suit  up  to  that  time. 
(Adm.  Rules,  29  ;  1  Abb.  U.  S.  Pr.  153  ;  Dest.  Fed.  Proc. 
323.)  And  so  also,  even  after  final  decree  by  default,  the 
court  in  its  discretion  may,  upon  motion  of  the  defendant 
and  the  payment  of  costs,  rescind  the  decree,  and  grant  a 
re-hearing  within  ten  days  after  the  decree  has  been  entered, 
the  defendant  submitting  to  such  further  orders  and  terras 
in  the  premises  as  the  court  may  direct.  (Adm.  Rules,. 
40  ;  1  Abb.  U.  S.  Pr.  155  ;  Dest.  Fed.  Proc.  327.) 

Where  the  suit  is  in  rem,  upon  the  return  of  the  process, 
upon  motion  of  the  libellant's  proctor,  proclamation  is 
made  by  the  crier  for  all  persons  desiring  to  oppose  the 
condemnation  and  sale  of  the  property  according  to  the 
prayer  of  the  libel,  to  come  forvs^ard  and  make  their  allega- 
tions in  that  behalf.  And  if  no  one  appears,  on  like  mo- 
tion the  default  is  recorded,  and  a  sentence  of  condemna- 
tion and  sale  is  made,  and  the  suit  proceeds  to  a  final 
hearing  and  decree  then,  or  at  some  future  day,  or  the  court 
may  refer  the  matter  to  a  commissioner,  to  ascertain  the- 
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amount  and  report  it  to  the  court.  (Adm.  Rules,  44 ;  1 
Abb.  U.  S.  Pr.  155  ;  Ben.  Adm.  §  452.) 

It  is  manifest  that  where  there  are  several  defendants, 
or  several  things  proceeded  -against  in  the  same  suit,  there 
may  be  a  decree  by  default  against  some,  and  an  appear- 
ance by  others ;  and  in  that  event  any  party  who  has  ap- 
peared is  not  prejudiced  by  the  judgment  by  default  against 
others,  though  as  to  these  latter  it  may  be  absolute,  and 
lead  to  final  judgment  and  execution ;  but  the  party  appear- 
ing is  at  liberty  to  controvert  facts  which,  as  to  all  others, 
may  be  res  adjudicata  by  force  of  the  default  and  final  de- 
cree.    (Ben.  Adm.  §  453  a  ;'The  Mary,  9  Or  126, 142-'3.) 

Wherever  the  court  shall  deem  it  expedient,  or  necessaiy 
for  the  purposes  of  justice,  it  may  refer  any  matters  aris- 
ing in  the  progress  of  the  suit  to  one  or  more  commis- 
sioners, to  be  appointed  by  the  court,  to  hear  the  parties 
and  make  report  thereon.  And  such  commissioner?  pos- 
sess all  the  powers  in  the  premises  which  are  usually  given 
to,  and  exercised  by  masters  in  chancery  in  references  to 
them,  including  the  power  to  administer  oaths  to,  and  ex- 
amine the  parties  and  witnesses  touching  the  premise^. 
(Adm.  Rules  44;  1  Abb.  U.  S.  Pr.  155.)  And  although 
it  is  not  usual  to  refer  to  such  a  coihmissioner  matters  of 
tort,  or  uncertain  damages,  or  mere  questions  of  law,  where 
the  judgment  of  the  court  would  be  better  informed  by 
the  actual  hearing  of  the  controversy,  yet  there  is  no 
legal  objection  to  a  reference  in  such  ease,  and  it  is  some- 
times done.     (Ben.  Adm.  §  453.) 

In  cases  of  seizure,  when  no  one  appears,  the  decree  of 
•condemnation  is  absolute,  the  only  question  being  whether 
■the  property  is  forfeited  or  not;  and  it  is  usual  for  the  dis- 
trict attorney,  on  his  motion  for  condemnation,  to  state 
briefly  the  substance  of  the  libel,  and  the  cause  of  forfeiture. 
(Ben."  Adm.  §  454.) 

Thus  much  for  the  case  of  default  on  the  part  of  the  de- 
fendant. But  the  plaintiff  may  be  in  like  manner  in  de- 
fault. And  if  at  the  return-day  of  the  process,  or  at  any 
other  time,  the  libellant  shall  not  appear  and  prosecute  his 
suit  according  to  the  course  and  order  of  the  court,  (the  de- 
fendant having  appeared,)  he  shall  be  deemed  in  default 
and  contumacy,  and  the  court  may,  upon  the  application 
of  the  defendant,  pronounce  the  suit  to  he  deserted,  and  the 
same  may  be  dismissed  with  costs.  (Adm.  Rules  39 ;  1 
Abb.  U.  S.  Pr.  155;  Dest.  Fed.  Proc.  327.) 

If  the  libellant  appear  on  the  return  of  the  process,  and 
move  for  the  usual  proclamation,  the  defendant  must  then 
Appear,  put  in  his  answer  to  the  libel,  if  in  personam,  and 
if  in  rem,  his  claim  and  answer,  or  on  motion  obtain  from 
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the  conrt  such  further  time  as  may  be  necessary,  which,  in 
general,  is  readily  accorded,  if  a  real  defence  appear  to  be 
contemplated,  (Ben.  Adm.  §  456);  especially  where  the 
proceeding  is  in  personam,  because  in  such  cases  the  de- 
fendant is  often  arrested  but  a  short  time  before  the  re- 
turn of  the  process.  In  proceedings  in  rem,  it  is  less  es- 
sential, because  the  process  must  usually  be  served  fourteen 
days  before  the  return-day,  and  in  many  cases  more.  But 
whenever  further  time  is  necessary,  it  is  usually  granted, 
accompanied,  however,  by  an  order  that  the  defendant  shall 
be  in  contum.acy  and  default,  unless  the  answer  is  put  in 
within  the  further-  time.  And  as  the  further  time  is,  in 
fact,  an  extension  of  the  return-day  of  the  process,  the  de- 
fendant, at  the  expiration  of  such  further  time,  may  take 
any  course  which  he  might  have  taken  on  the  actual  re- 
turn-day, had  he  then  been  ready.     (Ben.  Adm.  §  457.) 

It  is  usual  to  say  that  appearance  waives  formal  objec- 
tions, but  the  appearance  intended  is  not  the  mere  entry  of 
appearance  by  the  defendant's  proctor,  but  that  which  is 
effected  by  signing  the  necessary  stipulations,  and  putting 
in  the  necessary  answer.  Before  the  appearance  is  thus 
perfected,  any  question  touching  the  formality  of  the  pro- 
ceedings thus  far  should  be  submitted  to  the  court  for  de- 
termination.    (Ben.  Adm.  §  458.) 

The  ancient  practice  of  requiring  proctors  in  all  cases  to 
exhibit  a,  proxy,  or  authority  to  represent  their  clients  in 
the  suit,  has  for  two  hundred  years  past  been  dispensed 
with ;  but  a  proctor  must  still  be  prepared  to  show  such 
authority  when  required  by  the  court.  (Ben.  Adm.  §  458;) 
a  practice  which  resembles  that  prevailing  in  our  common 
law  courts,  touching  a  warrant  o/^  attorney,  (Ante,  p.  171); 
although  in  England  such  warrant  is  still  rigorously  re- 
quired to  be  tiled  in  every  case  before  final  judgment.  (1 
Tidd's  Pr,  95.) 

The  garnishee,  or  person  in  possession  of  the  property 
attached,  upon  being  served  with  the  citation  or  monition, 
must,  like  the  principal  defendant,  appear  in  person  or  by 
proctor  on  the  return  day  of  the  monition,  and  answer  in 
writing,  on  oath,  as  to  the  property,  credits  and  effects  of 
the  defendant  in  his  hands,  and  to  such  interrogatories  touch- 
ing the  same  as  the  libellant  may  propound,  either  with  the 
libel  or  afterwards.  It  he  refuses  or  neglects  thus  to  an- 
swer, he  may  be  compelled  to  do  so;  and  if  he  answers  ad- 
mitting any  debts,  credits  or  effects,  he  must  keep  the 
same  to  answer  the  exigencj'  of  the  suit,  and  will  be  held 
personally  liable  for  the  libellant's  demand,  to  the  extent  of 
their  value ;  whilst  if  he  denies  having  anything,  the  ques- 
tion is  to  be  tried  by  the  court  like  any  other  issue.     (Ben. 
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Adm.  §459;  Adm.  Rules  37;  1  Abb.  U.  S.  Pr.  154;  Best. 
Fed.  Proc.  326 ;  Mauro  v.  Almeida,  10  "Wheat.  473.) 

If  a  third  person's  property  be  attached,  he  may  inter- 
vene by  claim  for  its  protection.     (Ben.  Adm.  §  459.) 

In  the  original  suit,  when  the  defendant  has  not  been 
served  personally,  but  his  property  or  credits  hiave  been  at- 
tached to  compel  an  appearance  on  the  return  of  the 
warrant,  the  defendant  is  called  as  if  he  had  been  served 
personally,  and  not  appearing,  he  is  pronounced  in  contu- 
macy and  default,  the  libel  is  taken  pro  confesao  against 
him,  the  amount  ascertained,  and  the  decree  perfected  as 
in  other  cases.  And  execution  may  issue  against  his  per- 
son and  property  generally,  and  especially  against  his  pro- 
perty, credits  and  effects  in  the  hands  of  the  garnishee, 
who  will  be  compelled  to  apply  them  accordingly.  (Ben. 
Adm.  §  460,  426.) 

No  one  can  intervene  in  a  suit  or  proceedings  in  rem 
unless  he  gives  a  stipulation,  or  undertaking,  with  sureties, 
to  abide  by  the  final  decree  in  the  cause,  and  to  pny  such 
costs,  expenses,  and  damages  as  shall  be  awarded  by  the 
court  upon  the  final  decree,  whether  in  the  original  or  ap- 
pellate court.  And  although  in  practice,  and  indeed  by 
the  terms  of  the  rule,  the  stipulation  is  not  put  in  until  the 
time  of  filing  the  claim,  answer,  or  allegation,  yet  in  strict- 
ness no  party  may  occasion  delay  or  expense'  to  the  libel- 
lant  till  he  has  given  the  necessary  security.  (Ben.  Adm. 
§  460 ;  Adm.  Rules,  34 ;  1  Abb.  U.  S.  Pr.  154 ;  Dest.  Fed. 
Proc.  325.) 

Sub-Section  iii. 
3*.  The  Pleadings  after  the  Libel. 

The  pleadings  which  follow  the  libel  consist  of  (1),  Plead- 
ings on  the  part  of  the  defendant ;  and  (2),  Amendments 
and  supplemental  pleadings  on  both  sides ; 
W.  C. 
V".  Pleadings  on  the  part  of  the  Defendant. 

The  pleadings  on  the  part  of  the  defendant  are,  (1),  The 
claim  of  property ;  (2),  The  exceptions  to  the  libel ;  and 
(3),  The  answer  to  the  libel; 
W.  C. 
1'.  The  Claim  of  Property. 

The  claim  of  property  is  confined  to  proceedings  in  rem,, 
in  which  alone  there  can  be  occasion  to  make  such  claim. 
It  is  a  clear  statement  in  proper  and  intelligible  form,  of 
the  rights  of  the  party  making  it  to  the  subject  attached; 
and  any  person  concerned,  whether  by  lien  or  by  a  more 
complete  proprietorship,  is  entitled  to  make  himself  a 
party  to  the  suit,  in  order  thus  to  prefer  his  claim  and  de- 
fend his  interests.     No  set  form  of  words  is  prescribed. 
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It  must  set  forth  tliat  the  claimant  is  the  true  and  'bona 
fide  owner,  and  that  no  other  person  is  the  ownerthereof, 
and  must  be  verified  by  affidavit.  And  if  the  claim  be 
put  in  by  an  agent  or  consignee,  he  is  also  to  make 
oath  that  he  is  duly  authorized  thereto  by  the  owner;  or 
if  the  property,  at  the  time  of  the  arrest,  be  in  the  pos- 
session of  the  master  of  a  ship,  that  he  is  the  lawful  bailee 
thereof  for  the  owner.  And  upon  putting  in  such  claim, 
the  claimant  shall  file  a  stipulation,  with  sureties,  in  such 
sum  as  the  court  shall  direct,  (it  is  usuallj'  about  $250), 
for  the  payment  of  all  costs  and  expenses  wliich  shall  be 
awarded  against  him  by  the  final  decree  of  the  court,  or 
upon  an  appeal  by  the  appellate  court.  (Adm.  Rules, 
26;  1  Abb.  U.  S.  Pr.  153;  Dest.  Fed.  Proc.  322;  Ben. 
Adm.  §461.) 

This  claim  may  be  put  in  immediately,  without  waiting 
for  the  return  of  the  process. 

Claimants  of  separate  interests  may  appear  separately, 
and  put  in  separate  claims, — as  for  separate  shares  of  a 
ship, — for  separate  portions  of  the  cargo,  &c.  But  per- 
sons or  ofiicers,  who  appear  by  virtue  of  some  general 
right,  will  not  be  allowed  to  receive  property  or  money, 
unless  the  right  of  the  principal  to  have  it,  and  of  the 
agent  to  represent  him  be  proved  to  the  court.  (Ben. 
Adm.  §463;  The  Bello  Corrunes,  6  Wheat.  152;  The 
Antelope,  10  Wheat.  66  ;  The  Vrouer  Judith,  1  Rob. 
Adm. 127,129;  The  Kinder's Kinder,  2 Rob.  Adm  91-2; 
The  Rising  Sun,  Id.  107-'8.) 

Where  there  are  several  libels  against  the  same  subject, 
the  claimant  should  pn.t  in  his  claim  in  each  suit,  as  the 
libollants  in  each  also  should  do,  lest  a  decree  of  condem- 
nation and  sale  by  default  in  some  one  suit  should  finally 
dispose  of  the  property  without  the  power  of  redress. 
And  in  proper  cases,  suits  may  be  consolidated.  (Ben. 
Adm.  §  464,  551.) 

The  merely  putting  in  a  claim  is  not  a  defence  to  the 
libellant's  demand.  The  property  may  belong  to  the 
claimant,  and  still  the  libellant  have  full  title  to  the  relief 
sought;  indeed,  his  right  to  that  relief  often  depends  upon 
the  claimant  being  the  owner  of  the  property.  The 
claimant  must  in  all  cases  set  forth  the  grounds  of  his  de- 
fence, so  that  the  court  niay  be  able  cleai-ly  to  apprehend 
them;  and  this  may  be  done  in  a  separate  defensive  allega- 
tion, or  may  be  united  with  his  answer,  if  one  be  required  ; 
fof  it  is  not  needful  to  put  in  an  answer  unless  one  is  called 
for  by  the  libel.  But  whether  an  answer  be  prayed  or 
not,  the  grounds  of  defence  must  in  some  form  be  ex- 
hibited,  it  being  a  primary   rule  in  admiralty   that   the 
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cause  must  be  heard  and  decided  npoa  the  allegations  as 
well  as  thQ proofs  in  the  cause.     (Ben.  Adm.  §  4:65 ;  Adm. 
Kules  34;  1  Abb.  Adm.  Pr.  154;  Dest.  Fed.  Proc.  325; 
The  Virgil,  2  W.  Eob.  204;  The  Speed,  Id.  227.) 
2'.  The  Exceptions  to  the  Libel. 

The  proper  mode  of  presenting  objections  to  any  plead- 
ing or  proceeding  in  admiralty  is  by  exceptions,  which  in 
purpose  and  effect  correspond  in  some  cases  with  demur- 
rers, in  others  with  pleas,  and  yet  in  others,  with  excep- 
tions to  depositions,  etc.,  in  a  court  of  law.  Thus,  if  the 
libel,  the  answer,  the  replication,  ti:e  interrogatories,  or 
the  answers  to  them,  the  report  of  the  clerk,  or  commis- 
sioner, auditor,  or  assessor  to  whom  any  matter  is  re- 
ferred, be  liable  to  just  objection,  it  may  be  excepted  to, 
and  if  not  so  excepted  to,  the  court  will  lend  no  indul- 
gent ear  to  any  objections  at  the  hearing,  to  either  its 
form  or  substance.  Indeed,  objections  to  mere  matter  of 
form  are  in  no  case  viewed  with  favor;  and  if  not  made 
before  answering  in  chief,  or  at  the  same  time,  will  be 
considered  as  waived.  (Ben.  Adm.  §  466.)  In  pursu- 
ance of  these  principles,  it  will  be  observed  that  excep- 
tions to  the  libel  may  show,  (1),  That  it  was  not  signed 
either  by  the  libellant  or  a  proctor;  (2),  That  it  alleges  no 
■damages,  or  demands  no  specific  debt;  (3),  That  it  is 
ficandalous  and  impertinent;  (4),  That  the  demand  as- 
serted- has  been  satisfied ;  or  (5),  That  the  cause  of  action 
has  been  released  by  the  libellant,  etc.  And  so  excep- 
tions by  the  libellant,  to  the  answer  to  the  articles  and 
interrogatories  in  the  libel,  may  relate  to  its  suihciency, 
fullness,  distinctness  or  relevancy.  (Ben.  Adm.  §  467- 
470;  Adm.  Rules  28,  36;  1  Abb.  U.  S.  Pr.  153,  154; 
DesL  Fed.  Proc.  323,  326.) 

The'  exceptions  ought  to  be  numbered,  and  to  set  forth 
the  objections  intended  to  be  presented,  in  the  simplest 
and  clearest  manner.  They  are  to  be  filed  with  the  clerk 
without  unreasonable  delay,  and  notice  given  to  the  op- 
posite party,  who,  before  tlie  exceptions  are  decided,  may 
move  to  amend,  or  give  notice  that  he  submits,  in  which 
case  an  order  will  be  entei-ed,  as  of  course,  that  the  plead- 
ings and  proceedings  be  reformed  in  pursuance  of  the  ob- 
jection. (Ben.  Adm.  §  470.)  If  the  exceptions  are  not 
submitted  to,  they  are  '■'■noticed  for  hearing"  by  either 
party,  and  overruled  or  adjudged  valid  as  to  the  court 
ahall  seem  proper.  And  to  those  which  are  adjudged 
valid,  the  court  orders  the  party  to  answer,  within  such 
time  as  it  shall  direct,  and  may  further  order  him  to  pay 
such  costs  as  it  shall  adjudge  reasonable.  It  may  also,  by 
itttachment,  compel  the  defendant  to  make  farther  answer 
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thereto,  or  may  direct  the  matter  of  the  exception  to  be 
taken  pr^o  confesso  against  tlie  party,  to  the  full  purport 
and  efl'ect  of  the  matter  which  it  purports  to  answer,  and 
as  if  no  answer  had  been  put  in  thereto.  (Ben.  Adm.  § 
470,  471;  Adm.  Rules,  29,  30;  1  Abb.  U.  S.  Pr.  153; 
Dest.  Fed.  Proc.  323,  324;  The  Commander  in  chief,  1 
Wal.  48  &  seq;  Miller  v.  U.  States,  11  Wal.  301.) 
3*.  The  Answer. 

If  the  libel,  whether  it  be  in  rem  or  in  personam^  prays 
for  answer,  an  answer  on  oath  must  be  filed,  full,  explicit, 
and  distinct,  to  each  separate  article,  numerically,  and  to 
each  separate  allegation  of  every  article,  and  must  also 
answer  each  interrogatory  propounded ;  although  where 
the  sum  or  value  in  dispute  does  not  exceed  $50  the 
rigor  of  these  requirements  may  be  relaxed  in  the  dis- 
cretion of  the  court.  (Ben.  Adm.  §  472 ;  Adm.  Rules, 
27,  49  ;  1  Abb.  U.  S.  Pr.  153,  156 ;  Dest.  Fed.  Proc. , 
323,  329.) 

When  the  answer  to  an  allegation  or  interrogatory  would 
expose  the  defendant  to  a  prosecution  for  a  crime,  or  to 
any  penalty  or  forfeiture,  he  may  object  for  that  reason 
to  answer,  but  ought  not  to  pass  the  allegation  or  inter- 
rogatory by  in  silence.  If  this  objection  covers  the  whole 
matter  of  the  libel,  he  may  except  to  the  whole  proceed- 
ing ;  otherwise  his  exception  to  a  part  may  be  united  with 
his  answer  to  the  residue.  (Ben.  Adm.  §  476 ;  Adm. 
Rules,  31 ;  1  Abb.  U.  S.  Pr.  153 ;  Dest.  Fed.  Proc. 
324.) 

Either  party  may,  at  any  time  before  the  hearing,  pro- 
pose interrogatories  to  the  other,  subject  to  the  exceptions 
above  stated,  and  he  is  not  compelled  to  annex  them  to 
his  pleading,  or  to  put  them  in  with  it,  although  such  is 
the  usual  course.  (Ben.  Adm.  §  477  ;  Adm.  Rules,  32  ; 
1  Abb.  U.  S.  Pr.  154 ;  Dest.  Fed.  Proc.  324.)  The  an- 
swers, in  all  cases,  are  enforced  by  attachment,  or  else  the 
subject-matter  of  the  interrogatories  may  be  taken  pro 
confesso  in  favor  of  the  propounder,  as  in  the  discretion 
of  the  court  shall  be  deemed  most  promotive  of  justice. 
(Adm,  Rules,  32,  29,  30 ;  1  Abb.  U.  S.  Pr.  153-'4  ;  Dest. 
Fed.  Proc.  323-'4.)  And  if  by  reason  of  absence  from 
the  country,  or  of  sickness  or  other  casualty,  either  party 
is  unable  to  answer  at  the  proper  time,  the  court  in  its 
discretion,  in  furtherance  of  justice,  may  dispense  there- 
with, or  may  award  a  commission  to  take  the  answer  as 
soon  as  practicable.  (Adm.  Rules,  33  ;  1  Abb.  U.  S.  Pr. 
154 ;  Dest.  Fed.  Proc.  325.) 
3®.  The  Replication  and  Subsequent  Pleadings. 

Prior  to  December,  1854,  the  practice,  where  the  libel- 
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lant  did  not  admit  the  statements  of  the  answer,  was  to 
file  a  replication  in  a  genei-al  form,  and  unsworn  to,  taking 
issue  upon  the  answer.  But  by  an  admiralty  rule  of  that 
term  of  the  supreme  court,  it  was  provided  that  where  the 
defendant  in  his  answer  alleged  new  facts,  these  shall  be- 
considered  as  denied  by  the  libellant,  and  no  replication^ 
general  or  special,  shall  be  allowed.  But  within  such  time 
as  the  court  by  general  or  sjiecial  order  shall  direct,  the 
libellant  may  amend  his  libel  so  as  to  confess  and  avoid,, 
or  explain,  or  add  to  tlie  new  matters  set  forth  in  the 
answer ;  and  within  such  time  as  may  be  fixed  in  like  man- 
ner, th6  defendant  shall  answer  such  amendments.  (Adm. 
Rules,  51;  17  How.  vi;  1  Abb.  U.  S.  Pr.  156-'7;  Dest. 
Fed.  Proc.  331.)  The  student  will  remember  that  this 
practice  of  amending  the  complainant's  application  for  re- 
dress, instead  of  a  special  replication,  prevails  also  in  equity. 
{Ante,  p.  1196.) 

The  abolition  of  the  replication  carries  with  it,  it  would 
seem,  the  abolition  also  of  the  subsequent  alternate  plead- 
ings which  formerly  followed  upon  it,  which  were  stj'led 
duplications,  triplications,  quadruplications,  etc.,  which, 
however,  have  long  been  practically  obsolete.  (Ben.  Adm. 
§  482.) 
S".  Amendments  and  Supplemental  Pleadings. 

It  accords  with  the  genius  of  admiralty  practice,  to  ad- 
minister substantial  justice  between  the  parties  without 
circuity  of  action,  and  without  allowing  itself  to  be  hin- 
dered by  mere  technicalities.  Hence,  it  is  declared  by 
rule  24,  that  in  all  informations  and  libels,  in  causes  of 
admiralty  and  maritime  jurisdiction,  amendments  in  mat- 
ters of  form  may  be  made  at  any  time,  on  motion  to  the 
court,  as  of  course.  And  new  counts  may  be  filed,  and 
amendments  in  matters  of  substance  may  be  made,  upon 
motion,  at  any  time  before  the  final  decree,  upon  such  terms 
as  the  court  shall  impose.  And  where  any  defect  of  form 
is  set  down  by  the  defendant  upon  special  exception,  and 
is  allowed,  the  court  in  granting  leave  to  amend  may  im.- 
pose  terms  upon  the  libellant.  (Adm.  Kules,  24;  1  Abb. 
U.  S.  Pr.  152;  Dest.  Fed.  Proc.  321;  The  Caroline  v..U. 
States,  7  Cr.  496 ;  The  Adeline,  9  Or.  244 ;  The  Edward, 
1  Wheat.  261 ;  The  Divina  Pastora,  4  Wheat.  52 ;  Newell 
V.  Norton,  3  Wal.  257.)  These  amendments,  however, 
cannot  be  made  in  the  appellate  court,  so  as  to  introduce  a 
new  subject  of  controversy  ;  but  when  it  appears  to  that 
court  that  they  are  requisite  for  the  attainment  of  justice, 
the  cause  should  be  renlanded  to  the  court  below,  and  the 
amendment  be  made  there.  (Ben.  Adm.  §  483 ;  The  Ade- 
line, 9  Cr.  244;   The  Anne  v.  U.  States,  7  Id.  570;  The 
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Edward,  1  Wheat.  261 ;  The  Mariana  Flora,  11  Wheat.  1 ; 
The  Mary  Anne,  8  Wheat.  380  ;  The  Palmyra,  12  Wheat. 
1;  Mandeville  v.  Wilson,  5  Cr.  15 ;  Wright  v.Hollingsworth, 
1  Pet.  165;  Houseman  v.  N.  Car.  15  Pet.  40;  Tlie  Mabey, 
10  Wal.  419 ;  S.  0. 13  Wal.  738;  The  Western  Metropolis, 
12  Wal.  389.) 

'Before  a  pleading  is  answered,  or  the  opposite  party  has 
taken  any  subsequent  step  in  the  cause,  amendments  may 
be  made  of  course,  without  previous  notice  to  the  adver- 
sary, or  application  to  the  court.     (Ben.  Adm.  §  484.) 

Where  one  of  the  parties  dies,  and  the  cause  of  action 
survives  to  or  against  the  co-parties,  the  suit  does  not  abate 
any  more  than  at  common  law,  but  a  suggestion  of  the 
death  is  made  on  the  record,  and  the  suit  proceeds  in  the 
name  of  the  survivors.     (Ben.  Adm.  §  484.) 

Wliere  a  sole  plaintiff  or  defendant  dies  before  final 
sentence,  and  the  cause  of  action  survives,  the  personal 
representative  of  the  decedent  is  the  real  party  on  that 
side,  and  may  prosecute  or  defend  the  suit  to  final  judg- 
ment; or  such  representative,  if  need  be, -may  be  sum- 
moned by  scire  facias  to  become  a  party.  The  personal 
representative,  however,  is  always  allowed  a  continuance 
until  the  next  terra,  if  he  desires  it,  whilst  the  other  party 
must  show  cause  for  one  before  it  can  be  allowed.  (Ben. 
Adm.-  §  484;  1  Abb.  U.  States  Pr.  15;  Wilson  v.  Codraan, 
3  Cr.  193.) 

The  whole  case,  substantially,  of  a  party  should  be  at 
once  brought  before  the  court,  all  the  pleadings  being  con- 
ceived and  expressed  with  due  certainty,  fullness  and  pre- 
cision, and  neither  party  being  permitted  to  prove  matter 
not  put  in  issue  by  the  pleadings;  but  the  justice  of  the 
cause  is  not  suffered  to  be  defeated  for  want  of  supple- 
mental and  amended  pleadings,  which  are  to  be  filed  when- 
ever circumstances  require  it.  (Ben.  Adm.  §  487— '88; 
Monsom  v.  Monsom,  3  Hagg.  Eco.  R.  87;  The  Virgil,  2 
Wm.  Kob.  204 ;  The  Speed,  Id.  227.) 

Sub-Section  iv. 
4*.  Stipulation  and  Bail. 

The  proper  mode  of  giving  security  or  bail  in  admiralty 
is  by  what  is  denominated  a  stipulation,  instead  of  the  com- 
mon law  mode  of  bond  or  recognizance.  No  particular  form 
of  words  is  necessary  to  constitute  a  stipulation,  so  that  there 
seems  no  reason  to  doubt  that  a  bond  or  recognizance  would 
suffice.  The  usual  form  recites  the  pendency  of  the  suit,  and 
distinctly  assumes  the  obligation  required.  It  is  in  general 
without  seal,  and  should  bo  acknowledged  by  the  party  be- 
fore the  court,  the  clerk,  the  judge  at  chambers,  any  author- 
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ized  commissioner  of  the  court,  or  any  commissioner  of  the 
United  States.  (Adm.  Rules,  5;  1  Abb.  U.  S.  Pr.  149; 
Dost.  Fed..  Froc.  315;  13  Wal.  xiv.)  It  is  with  sureties 
and  in  such  form  as  the  court  shall  direct.  The  security 
for  its  fulfilment  may  consist  either  of  personal  sureties,  or 
of  a  deposit  of  money  in  the  registry  of  the  court.  In  the 
former  case  the  sureties  must  swear  to  their  responsibility 
over  and  above  all  debts,  to  twice  the  sum  for  which  they 
undertake ;  and  by  exception  to  the  sufSciency  of  the  sure- 
ties and  notice  to  the  other  party,  they  may  be  examined  as 
to  their  property  and  responsibility  before  the  court  or  a 
commissioner ;  whilst  in  the  event  of  their  insolvency  or 
removal  from  the  district  pending  the  suit,  new  sureties  may 
be  required  'by  order  of  court.  (Ben.  Adm.  §  491,  492; 
Adm.  Rules,  6,  10,  11 ;  1  Abb.  U.  S.  Fr.  150  ;  Dest.  Fed. 
Froc.  315  &  seq.) 

Stipulations  in  the  American  admiralty,  at  present,  are 
either  (1),  For  costs  and  damages;  (2),  For  the  value  of  the 
subject-matter  of  controversy;  or  (3),  To  appear  and  com- 
ply with  the  decree  of  the  court.  They  are  in  substance 
identical,  but  in  form  vary  slightly  according  to  the  several 
purposes  to  which  they  are  applied,  in  original  and  in  ap- 
pellate courts.  (Ben.  Adm.  §  493;  Adm.  Rules,  3,  4,  10, 
11,  25,  26,  34,  35;  1  Abb.  U.  S.  Pr.  149,  150,  152,  153, 
154;  Dest.  Fed.  Froc.  314,  316,  317,  322,  325); 
W.  C. 
1®.  Stipulation  for  Costs,  Expenses,  &c.,  awarded  against  the 
Party. 

The  party  required  to  give  such  stipulation  may  be  either 
the  libellant,  the  claimant,  or  any  other  person  interested. 
The  ancient  rules  of  admiralty  required  the  libellant  in  all 
cases  to  find  sureties  for  the  prosecution  of  his  suit,  for 
payment  of  defendant's  costs,  and  for  production  of  libel- 
lant's  person  as  often  as  ho  might  be  called.  But  in  Eng- 
land in  modern  times  this  is  confined  to  non-residents.  In 
the  United  States  the  practice  is  various,  the  admiralty 
rules  of  the  supreme  court  containing  no  provision  on  the 
subject.  It  seems,  however,  to  be  understood  that,  on  mo- 
tion of  the  defendant,  the  court  will  always  require  of  the 
libellant  (where  the  suit  is  not  for  the  United  States,)  a 
stipulation  for  costs,  and  to  abide  all  orders  of  court,  unless 
in  case  of  inability  (as  in  case  of  seamen  suing  in  rem  for 
their  wages),  when  the  court  or  judge  may  permit  him  to 
give  what  is  called  the  juratory  caution,  that  is,  to  enter 
into  a  stipulation  without  sureties,  and  to  add  to  it  his 
oath  to  appear  as  often  as  required.  This  juratory  caution 
is  allowed  also  in  case  of  defendants,  and  is  plainly  analo- 
gous to  the  common  law  practice  of  suing  or  defending  in 
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forma  pQi,uperis.     (2  Pars.  Ship.  &  Adm.  417 ;  Ben.  A  dm. 
§  493,  502  ;  Ante,  p.  791,  792.) 

By  a  rule  of  the  district  court  for  the  Eastern  District  of 
Virginia,  it  is  provided  that  seamen  suing  in  rem  for  wages 
in  their  own  right  and  for  their  own  benefit,  for  services 
on  board  American  vessels,  and  salvors  coming  into  port  in 
possession  of  the  property  libelled,  shall  not  be  required 
to  give  security  for  costs  in  the  first  insiatice.  Although 
the  court  may  afterwards  require  such  security,  for  good 
cause  shown.     (Eule  42;  2  Hughes'  E.  576.) 

The  claimant's  stipulation  is  for  the  payment  of  all  costs 
and  expenses  which  shall  be  awarded  against  him  by  the 
final  decree. of  the  court,  or  upon  appeal  hj  the  appellate 
court.  (Adm.  Rules  26;  Dest.  Fed.  Proc.  322;  1  Abb. 
U.  S.  Pr.  153.) 

■  In  all  cases  of  libel  in  personam,  the  court,  upon  the  ap- 
pearance of  the  defendant,  where  there  has  been  no  bail, 
nor  attachment  of  property  to  answer  the  exigency  of  the 
suit,  may,  in  its  discretion,  require  the  defendant  to  give 
a  stipulation  to  pay  all  costs  and  expenses  which  shall  be 
awarded  against  him  in  the  suit  by  final  or  by  interlocu- 
tory decree  or  order.  (Adm.  Rules,  25;  1  Abb.  U.  S.  Pr. 
152;  Dest.  Fed.  Proc.  322.) 

Third  persons  intervening  for  their  own  interests,  are 
required,  upon  filing  their  allegations,  to  give  a  stipulation 
to  satisfy  the  final  decree  in  the  cause,  and  to  pay  all  such 
costs,  expenses  and  damages  as  shall  be  awarded  by  the 
court  upon  the  final  decree,  whether  it  is  rendered  in  the 
original  or  appellate  court.  (Adm.  Rules  34;  1  Abb.  U. 
S.  Pr.  154;  Dest.  Fed.  Proc.  325.) 
2*.  Stipulation  for  the  Yalue  of  the  Subject-Matter  of  the 
Controversy. 

Where  the  suit  is  in  rem,  tlie  court  may,  upon  the  ap- 
plication of  the  claimant  of  the  property,  cause  the  ship 
or  other  chattels  to  be  delivered  to  him,  upon  due  appraise- 
ment, to  be  had  under  its  direction,  upon  the  claimant's  de- 
positing in  court  so  nmcli  money  as  the  court  shall  order, 
or  upon  his  giving  a  stipulation  to  comply  with  the  final 
decree  of  tlie  court,  whether  original  or  appellate.  (Adm. 
Rules,  10,  11;  1  Abb.  U.  S.  Pr.  150;  Dest.  Fed.  Proc. 
316,  317.) 
3*.  Stipulation  to  Appear  and  Comply  with  the  Decree  of  the 
Court. 

This  stipulation  corresponds  to  what  in  the  common  law 
courts  is  known  as  hail,  by  which  name  also  it  is  described 
in  the  Rules  of  Admiralty  Practice.  Stipulations  of  bail  are 
allowed  in  suits  in  personam,  either  with  the  view  to  discharge 
the  person  from  arrest,  or  the  property  from  attachment. 
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The  stipulation  in  both  cases  is  that  the  defendant  vrill  ap- 
pear and  comply  with  all  oi'ders  in  the  cause,  interlocutory 
or  flnal,  whether  in  the  original  or  in  the  appellate  court. 
And  upon  such  stipulation  summary  process  of  execution 
issues  against  the  principal  and  sureties,  in  order  to  enforce 
the  court's  decree.  (Adm.  Eiiles,  3,  4 ;  1  Abb.  U.  S.  Pr. 
3,  4 ;  Dest.  Fed.  Proc.  314.) 

Sue-Segtion  v. 
5*.  Proceedings  in  Special  Cases. 

The  special  cases  to  which,  it  is  proposed  to  advert  are, 
(1),  Seamen's  wages;  and  (2),  Prize-causes; 
W.  C. 
I''.  Seamen's  Wages 

The  demands  of  seamen  for  their  wages  have  been  al- 
ways by  all  nations  highly  favored ;  and  upon  considerations 
at  once  of  policy  and  justice,  such  demands  constitute  in 
the  courts  of  admiralty,  where  alone  they  are  cognizable,  a 
lien  upon  the  last  plank  of  the  ship.  Accordingly,  the 
acts  of  Congress  have  provided  a  cheap  and  sunimary  mode 
of  hearing  controversies  in  relation  to  their  wages,  which 
are  usually  of  small  actual  amount,  but  of  great  importance 
to  the  seamen.  (Rev.  Stats.  U.  S.  §  4546 ;  The  Thomas 
Jefferson,  10  Wheat,  428 ;  Ben.  Adm.  §  503 ;  Pars.  Ship. 
&  Adm.  364,  &c.) 

A  seaman  is  entitled  to  one-third  of  the  wages  then  due, 
at  every  port  where  the  vessel  unlades  her  cargo  before  the 
voyage  is  ended,  unless  the  contrary  be  expressly  stipulated, 
and  as  soon  as  the  voyage  is  ended  and  the  cargo  or  ballast 
is  discharged,  at  the  last  port  of  delivery,  or  a  reasonable 
time  for  such  discharge,  say  iifteen  days,  has  elapsed,  he  is 
entitled  to  the  whole  residue  in  full,  and  he  may  proceed 
therefor  in  the  admiralty,  either  in  rem  or  in  personam,  or 
both ;  that  is,  against  the  ship  and  freight,  or  the  ship, 
freight,  and  master,  or  against  the  »wner  or  master.  (Adm. 
Eules,  13;  Dest.  Fed.  Proc.  318;  Rev.  Stats.  U.  S.  § 
4530,  4549;  Sheppard  v  Taylor,  5  Pet.  675;  The  St. 
Jago  de  Cuba,  9  Wheat.  409  ;  The  Steanjboat  Orleans  v. 
Phoebus,  11  Pet.  175.)  He  may  proceed  immediately  by 
suit  in  personam.  But  if  he  prefers  to  proceed  in  rem, 
that  is,  to  subject  the  ship  and  cargo,  or  either,  to  the  pay- 
ment of  wages,  he  must  wait  ten  days  after  the  discharge 
of  cargo  or  ballast,  or  after  time  enough  has  elapsed  for 
its  discharge,  (usually  estimated  at  fifteen  days,)  before 
he  commences  his  suit,  unless,  first,  the  vessel  has  left  the 
port  where  the  voyage  ended  without  paying  the  wages ; 
or  secondly,  is  about  to  go  to  sea  again  before  the  end  of 
the  ten  days;    or  thirdly,  a  dispute  arises  between  the 
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master  and  seaman  touching;  the  wages  ,  or  fourthly,  un- 
less the  seaman  lias  been  discharged  by  the  owner  or  master  j 
in  all  which  cases  the  suit  may  be  instituted  immediately. 
In  the  first  and  second  of  these  cases  process  to  arrest  the 
vessel  may  be  awarded  at  the  time  the  libel  is  filed  ;  but  in 
the  third  and  fourtli  cases,  before  process  to  seize  the  ves- 
sel can  be  issued,  there  roust  be  a  pi-eliminary  inquiry  be- 
fore the  district  judge,  or  a  United  States  commissioner, 
upon  summons  founded  upon  atfidavit,  or  a  libel,  showing 
2l  prima  facie  right  to  sue,  by  either  of  those  functionaries 
requiring  the  master  to  appear  before  him,  and  show  cause 
why  the  vessel  should  not  be  seized.  If  the  master  fails 
to  ..ppear,  or  appearing,  does  not  show  that  the  wages  are 
paid,  or  otherwise  satisfied  or  forfeited,  and  if  the  matter 
is  not  forthwith  settled,  the  judge  or  commissioner  shall 
certify  to  the  clerk  of  the  district  court  that  there  is  suffi- 
cient cause  to  issue  admiralty  process,  and  it  shall  be  issued 
accordingly.  (Kev.  Stats.  Q.  S.  §  4530,  4546,  4547  ;  2 
Pars.  Adm.  Pr.  364  &  seq  ;  Ben.  Adm.  §  504  &  seq;  Id. 
p.  559  &  seq;  2  Abb.  U.  S.  Pr.  397  &  seq.) 

All  the  seamen  belonging  to  the  same  vessel,  and  having 
like  cause  of  complaint,  may  join  in  the  proceeding,  by 
filing  a  petition  stating  their  case,  and  annexing  it  to  the 
original  libel,  without  repeating  the  preliminary  proceed- 
ings ;  and  the  suit  goes  on  in  their  collective  names  to  a 
decree.  But  their  rights  are  entirely  separate  and  inde- 
pendent. They  are  co-libellants  by  vii'tue  of  tlie  indulgence 
extended  to  persons  suing  in  the  court  of  admiralty,  but 
not  joint-liiellants,  tlie  contracts  of  the  seamen  being  sev- 
eral, and  they  are  therefoi'e  competent  witnesses  for  each 
other.  The  case  of  each  must  be  proved  separately,  and  a 
separate  decree  pronounced  for  each.  (Ben.  Adm.  §  506; 
2  Pars.  Ship.  &  Adm.  368  ;  Adm.  Rules  E.  Dist.  of  Va.  8, 
9,  42,  52 ;  2  Hughes'  K.  567,  576,  578  ;  Oliver  v.  Alex- 
ander, .6  Pet.  145  &  seq.) 
.2'^.  Prize  Causes. 

Prize  is  a  creature  of  the  sovereign  power.  No  man 
has  or  can  have  any  interest  therein  but  what  he  takes  as 
the  mere  gift  of  the  sovereign,  beyond  the  extent  of  which 
he  has  nothing.  This  principle  is  founded  on  irresistible 
reasons ;  for  as  the  right  of  making  war  and  peace  is  ex- 
clusively in  the  sovereign,  the  acquisitions  of  war  must  be- 
long to  him  only,  and  the  disposal  of  those  acquisitions 
may  be  of  the  utmost  importance  for  the  purposes  both  of 
war  and  peace.  JSello  paria  cedunt  reipuhlicm.  (The  El- 
sabe,  5  Eob.  181.) 

It  has  been  long  established  that  before  a  maritime  cap- 
ture can  completely  vest  in  the  captor,  it  must  be  con- 
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demned  as  lawful  prize  in  a  regular  judicial  proceeding,  in 
a  court  belonging  to  the  captor-belligerent,  and  sitting  in 
his  territory  or  that  of  his  ally,  the  vessel  itself  being,  as 
a  general  rule,  required  to  be  brought  infra  prcesidia  of 
the  capturing  country.  The  court  in  which  this  proceed- 
ing is  had  may  be  any  that  may  be  designated  by  the  laws, 
but  by  the  custom  of  nations  it  is  the  court  of  admiralty, 
and  in  this  country  it  is  the  district  court  of  the  United 
States  sitting  in  admiralty,  which,  in  the  absence  of  in- 
structions from  its  own  sovereign,  is  governed  by  the 
public  law  and  practice  of  nations.  (Ben.  Adm.  §  509  ;■ 
Id.  p.  612  &  seq ;  Letter  of  Sir  W.  Scott  and  Dr.  NichoU, 
1  Rob.  Adm.  R.  iv  &  seq ;  The  Heinrich  &  Maria,  4  Rob. 
54,  55;  The  Fnrissima  Concepcion,  6  Rob.  46;  L'lnvinci- 
blo,  1  Wheat.  238  ;  The  Estrella,  4  Wheat.  298  ;  The 
Amiable  Nancy,  3  Wheat.  546  ;  Jecker  v.  Montgomery, 
13  How.  516 ;  The  Amy  Warwick,  2  Black,  635  ;  The 
Nassau,  4  Wal.  640-'41  ) 

The  admiralty  court  in  England  exercises  this  prize- 
jurisdiction  by  virtue  of  a  special  commission  from  the- 
crown.  In  all  othei*  cases  that  court  is  known  as  the 
instance  court.  With  us  the  admiralty  court  administers, 
both  jurisdictions  by  virtue  of  Art.  Ill,  §  ii,  1,  of  United 
States  Constitution,  conferiing  on  the  Federal  judiciary 
cognizance  of  ''  all  cases  of  admiralty  and  maritime  juris- 
diction," and  of  the  Act  of  Congress  in  pursuance  thereof,, 
assigning  such  causes  to  the  district  courts  exclusively,  ex- 
cept in  case  of  the  confiscation  of  property  employed  in 
aid  of  insurrection  against  the  United  States  when  the  cir- 
cuit court  has  concurrent  cognizance.  (Rev.  Stat.  U.  S. 
§  563  (cl.  8,  9) ;  629  (cl.  6) ;  5308 ;  5309.)  And  so  di- 
verse are  these  prize  and  instance  jurisdictions  that  a  case 
prosecuted  in  tlie  coiirt  below  exclusively  as  p7'ise,  cannot 
in  the  appellate  court  be  treated  as  one  on  the  instance 
side,  for  statutory  forfeiture;  nor  vice  ver^a,  can  a  case 
treated  below  on  the  instance  side  of  the  court  be  regarded 
on  appeal  as  prize  ;  but  in  either  case,  if  the  facts  disclosed 
on  the  record  justify  it,  the  cause  should  be  remanded  to 
the  court  below  for  a  new  libel  and  proper  proceedings, 
according  to  the  circumstances.  (The  Heppet,  7  Cr.  389; 
The  Caroline,  7  Cr.  496 ;  Jecker  v.  Montgomery,  13  How. 
498;  Mrs.  Alexander's  Cotton,  2  Wal.  404;  U.  S.  v.. 
Weed,  5.  Wal.  67.) 

Any  district  court  of  the  United  States  may  appoint 
prize  commissioners,  not  exceeding  three  in  number,  who 
are  ofiicers  of  the  court,  and  subject  to  its  direction.  They,, 
or  one  of  them,  are  to  receive  from  the  prize-master  the- 
documents  and  papers,  and  inventor}'  thereof,  and  the  af- 
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fidavit  of  the  prize-master  required  by  law;  examine  the 
witnesses  on  the  standing  interrogatories  in  the  manner 
prescribed,  make  an  inventory  of  the  prize-property  ;  and 
if  it  require  immediate  sale,  notify  the  district  attorney 
thereof;  report  anything  as  to  the  condition  or  custody  of 
the  property  which  may  require  action  by  the  court;  and 
seasonably  return  into  court,  sealed  and  secure  from  in- 
spection, tlie  documents  and  papers  which  shall  come  into 
their  hands,  duly  scheduled  and  numbered,  with  the  evi- 
dence they  have  taken  and  their  inventory.  (Rev.  Stats. 
U.  S.  §  4621,  4622.) 

It  is  a  marked  peculiarity  of  prize  proceedings,  that  the 
evidence  upon  which  the  property  must  be  condemned  or 
restored,  must,  in  tlie  first  instance,  come  wholly  from  the 
papers  and  cargo  of  tlie  captured  ship.  The  common  law 
practice  and  rules  of  evidence  have  no  relation  to  the  sub- 
ject. On  this  account,  it  is  the  duty  of  the  captor  to  secure,, 
take  an  inventory  of,  and  preserve  as  evidence,  all  the 
papers  on  board  the  prize,  and  to  bring  in  for  examination, 
the  master,  principal  oflicers  and  some  of  the  crew  of  the 
captured  vessel;  and  further  to  insure  that  result,  it  is  made 
the  duty  of  the  prize-master,  who  is  despatched  in  com- 
mand of  the  vessel,  immediately  upon  his  arrival  in  port, 
to  deliver  to  a  prize  commissioner,  the  documents  and 
papers,  and  the  inventory  thereof,  and  to  make  affidavit 
that  they  are  the  same,  and  in  the  same  condition  as  de- 
livered to  him,  or  explaining  any  change  of  condition ;  to 
notify  the  district  attorney  of  the  capture;  to  deliver  to 
the  custody  of  the  maVshal  the  persons  sent  as  witnesses,, 
and  to  regain  the  custody  of  the  prize,  until  taken  from 
him  by  process  from  the  prize  court.  It  is  then  the  duty 
of  the  prize  commissioners,  or  one  of  thein,  to  take  the  ex- 
aminations of  the  principal  officers  and  the  seamen  of  the 
captured  ship,  sent  in  as  witnesses  by  the  captor,  upon  the 
standing  mtei^rogatories.  These  examinations,  which  are 
official  and  ex  parte,  and,  therefore,  admit  of  no  cross-ex- 
amination, are  styled  examinations  ^^inpreparatorio."  The 
commissioners  can  use  no  other  than  the  standing  interro- 
gatories, which  are  prepared  and  published  by  standing  or- 
der of  the  court,  and  are  sifting  and  tliorough  on  all  points 
which  can  affect  the  question  of  prize.  The  witnesses 
are  not  previouslj'  to  see  the  interrogatories,  documents  or 
papers,  or  to  consult  with  counsel,  or  with  any  persons  in- 
terested, without  special  authority  from  the  court,  and  are 
to  be  examined  separately  and  apart,  one  from  the  other, 
in  the  presence  of  the  agents  of  tlie  parties,  and  in 
the  presence  of  the  commissioners,  who  must  see  that 
the   proceedings  are  regular,  and   protect   the  witnesses.. 
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trom  surprise  or  misrepresentation.  And  if  a  witness  re- 
fuses to  answer,  or  to  answer  fully,  the  commissioners 
must  certify  the  fact  to  the  court.  It  is  also  the  duty  of 
the  commissioners  to  take  the  depositions  de  bene  esse  of  the 
prize-crew  and  others,  at  the  request  of  the  district  at- 
torney, on  interrogatories  prescribed  by  the  court.  Each 
deposition  is  to  be  signed  by  the  witness  making  it,  and 
certified  by  the  commissioners,  or  one  of  them ;  and  they  are 
then  all  sealed  up  and  transmitted,  along  with  the  vessel's 
papers,  to  the  proper  district  court.  It  is  exclusively  upon 
these  papers,  and  the  examinations  above  described,  taken 
in  preparatorio,  that  the  cause  is  to  be  heard  before  the 
district  court.  If,  from  this  evidence,  the  property  appear 
clearly  to  be  either  a  lawful  subject  of  capture  or  not, 
condemnation  or  acquittal  immediately  follows.  But  if, 
on  the  other  hand,  the  proofs  taken  in  preparatorio,  leave 
the  question  in  doubt,  or  clouded  with  suspicions  and  incon- 
sistencies, the  court,  sua  sponte,  or  upon  motion  of  the 
claimant,  may  direct  or  deny  further  proof,  according  to  its 
legal  discretion.  But  in  no  case  is  oral  evidence  admitted 
in  prize-causes.  (Ben.  Adm.  §  511,  512,  512  a;  Id.  p.  673 
&  scq;  Kev.  Stats.  U.  S.  §  4615,4617,4622;  The  Dos 
Hermanos,  2  Wheat.  76;  The  Pizarro,  Id.  227;  The 
Friendschaft,  3  Wh.  14;  The  Atalanta,  3  Wh.  409;  The 
Sally  Magee,  3  Wal.  458-'9 ;  The  Sir  Wm.  Peel.  5  Wal. 
534  &  seq;  The  Gray  Jacket,  5  Wal,  368;  The  Adriana, 
1  Rob.  263  (303);  The  Sarah, '3  Bob.  330 -'31;  The  Bo- 
rneo, 6  Bob.  356.) 

The  necessary  papers,  and  the  examination  in  prepara- 
torio, having  been  transmitted  to  the  cour^  it  is  the  duty  of 
the  captor  to  apply  to  the  court  without  delay  for  adjudi- 
cation ;  and  in  case  of  neglect  and  refusal  on  his  part,  the 
claimant  may  so  apply.  The  proceedings  for  the  condem- 
nation of  a  prize  are  purely  in  rem.  Inasmuch  as  all 
prizes  are  made,  as  we  have  seen,  for  the  benefit  of  the 
sovereign,  it  might  be  supposed  that  it  would  be  in  all  cases 
in  the  name  and  in  behalf  of  the  United  States ;  but  upon 
considerations  of  policy,  and  in  order  to  encourage  enter- 
prise and  daring  on  the  part  of  public  and  private-armed 
ships.  Congress  has  thought  fit,  in  pursuance  of  the  general 
policy  of  all  maritime  States,  to  relinquish  to  the  individual 
actual  captors  in  all  cases  a  large  portion,  and  in  some  the 
whole  of  the  property  captured;  as  for  example,  to  national 
ships,  one-half  when  the  prize  is  of  inferior  force,  and 
wlien  of  equal  or  superior  force,  the  whole;  and  to  privar 
teers  and  letters  of  marque,  the  whole  in  either  case,  un- 
less it  be  otherwise  provided  in  the  commissions  issued  to 
-them.     On  the  other  hand,  captures  made  by  a  non-com- 
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missioned  captor  belong  exclusively  to  the  United  States, 
nnder  the  designation  of  droits  of  the  admiralty.  Hence, 
when  the  capture  is  made  by  a  national  vessel,  the  pro- 
ceeding is  in  the  name  of  the  United  States,  by  the  United 
States  district  attorney  filing  a  libel  in  the  district  court, 
and  when  made  by  a  private-armed  ship,  it  is  by  the  com- 
mander's proctor,  who  files  a  libel  in  the  district  court  on 
behalf  of  himself  and  the  otlier  captors.  In  either  case  a 
monition  and  warrant  issues  to  tfiie  marshal  to  seize  the 
property,  the  notice  under  the  monition  being  made  by 
publication.  (Ben.  Adm.  §  512,  b;  Kev.  Stats.  U.  S.  § 
4630,  4618  &  seq;  The  Dos  Hermanos,  2  Wh.  76;  S.  C. 
10,  Id.  306;  Jecker  V.  Montgomery,  18  How.  124;  The 
Andromeda,  2  Wal.  490.) 

On  the  return  day  of  the  process,  if  no  claim  be  inter- 
posed, upon  the  usual  proclamation  being  made,  and  no 
person  appearing,  the  default  is  entered,  and  the  court 
proceeds  to  examine  the  evidence,  and  pronounce  sentence^ 
It  is  not  usual,  however,  to  condemn  goods  by  default,  un- 
less the  property'  appears  clearly  to  belong  to  enemies,  till 
the  lapse  of  a  year  a'?d  a  day  after  the  service  of  the  pro- 
cess ;  at  the  expiration  of  which  time,  no  claim  being  in- 
terposed, if  the  evidence  warrant  it,  the  property  is  con- 
demned of  course,  all  question  of  former  ownership  is 
forever  precluded,  and  distribution  is  made  to  the  parties 
entitled.  (Ben.  Adm.  §  512  c;  The  Staadt  Embden,  1 
Eob.  25;  The  Harrison,  1  Wheat.  298.) 

Any  claim  to  the  property,  whether  legal  or  equitable,, 
should  be  interposed  upon  afiidavit  at  or  before  the  return 
of  the  monition,  or  time  assigned  for  trial,  by  the  parties 
interested,  if  present,  or  if  absent,  by  the  master  or  some 
agent  of  the  owner.  A  stranger  is  not  permitted. to  make 
a  claim,  nor  is  a  mere  incumbrancer,  as  by  a  bottomry  bond, 
mortgage,  &c.,  whereby  is  created,  not  a  jw*  in  re,  but  only 
•a,  jus  ad  rem  ;  nor,  indeed,  can  the  ownership  in  any  man- 
ner be  changed,  to  the  prejudice  of  tlie  captor,  after  the 
commencement  of  the  voyage.  The  affidavit  sustaining 
the  claim  is  called  the  test  affidavit.  It  should  be  made  by 
the  parties  themselves,  if  they  are  within  the  jurisdiction ;. 
if  they  are  absent  from  the  country,  or  at  a  great  distance 
from  the  court,  it  may  be  made  by  an  agent.  It  ought  to 
state  briefly  the  facts  touching  the  claim  and  its  verity, 
namely,  that  the  property,  at  the  date  of  the  shipment, 
and  also  at  the  time  of  the  capture,  did  belong,  and  if  re- 
stored will  belong  to  the  claimant,  togetlier  with  such  other 
special  circumstances  as  may  exist.  If  the  captor  un- 
reasonably delays  his  proceedings,  the  claimant  may  resort 
to  a  monition  to  compel  him  to  p  roceed  to  adjudication 
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(Ben.  Adm.  §  512  d ;  The  Mentor,  1  Rob.  152  ;  The  Huldah, 
3  Rob.  238-'9  ;  The  George,  3  Rob.  212  ;  The  William,  4 
Rob.  214 ;  The  Tobago,  5  Rob.  221  &  seq ;  The  Susanna, 
6  Rob.  51  &  seq ;  The  Marianna,  Id.  25  &  seq ;  The 
Frances,  8  Cr.  335  ;  The  Mary,  9  Cr,  126 ;  The  Adeline, 
9  Cr.  244;  the  Monticello  v.  Mollison,  17  How.  152; 
The  Sally  Magee,  3  Wal.  559-60  ;  The  Hampton,  5  Wal. 
374.) 

Upon  the  hearing,  the  sentence  of  the  court  is  either  a 
decree  of  acquittal  and  restitution,  or  of  condemnation.  If 
it  be  for  restitution,  and  the  property  remains  specifically 
in  the  cnstodj'  of  the  couft,  a  warrant  or  order  issues  for 
its  delivery  to  the  claimant ;  whilst  if  the  property  has  been 
sold,  and  the  proceeds  are  in  court,  an  order  is  made  for  the 
delivery  of  the  proceeds.  Sliould  damages  be  awarded 
against  the  captors,  by  reason  of  the  want  of  probable  cause 
of  capture,  or  of  any  other  misconduct  on  tbeir  part,  the 
•court  appoints  three  commissioners  to  assess  the  damages. 
Costs  and  expenses  are  in  the  discretion  of  the  court,  and 
•depend  upon  proof  of  probable  cause  of  capture  ;  that  is, 
of  circumstances  which  warrant  a-  reasonable  ground  of 
suspicion  of  illegal  traffic,  and  the  like.  But  the  ordering 
of  further  proof  always  implies  probable  cause.  (The 
Einighaden,  1  Rob.  274 ;  The  Jemima,  3  Rob.  170 ;  The 
Principe,  Edw.  70 ;  Del.  Col.  v.  Arnold,  3  Dal.  333  ;  Malay 
V.  Shattuck,  3  Cr.  '458  ;  Locke  v.  United  States,  7  Cr.  339; 
The  Anna  Maria,  3  Wheat.  314  ;  The  Amiable  Nancy,  3 
Wheat.  546  ;  La  Amistad  de  Rues,  5  Wheat.  385 ;  The 
Mariana  Flora,  11  Wheat.  1 ;  The  Thompson,  3  Wal.  162; 
The  Dashing  Wave,  5  Wal.  178 ;  The  Science,  Id.  179.) 

It  will  be  remembered,  that  in  general,  the  appeal  from 
the  district  court  is  to  the  United  States  circuit  court, 
{^Ante,  p.  276) ;  but  in  prize  causes,  an  appeal  now  lies 
from  the  district  court  directly  to  the  supreme  court  of 
the  United  States,  whenever  the  amount  exceeds  §2,000, 
or  in  any  case,  on  the  certificate  of  the  district  judge,  tliat 
the  adjudication  involves  a  question  of  general  importance. 
{.Ante,  p.  284-'5 ;  Rev.  Stats.  U.  S.  §  695-'6 ;  The  Admiral, 
3  Wal.  611-'12 ;  Withenberg  v.  U.  States,  5  Wal.  821 ; 
The  Alicia,  7  Wal.  572-'3.) 

Sdb-Section  vi. 
6*.  The  Hearing. 

Let  us  take  notice  under  this  head  of,  (1),  The  general 
principles  of  the  liearing;  (2),  The  evidence  to  be  examined; 
(8),  The  effect  in  evidence  of  the  pleadings;  (4),  The  de- 
positions of  witnesses;  and  (5),  The  examination  of  parties; 
W.  C. 
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1".  The  general  Principles  of  the  Hearing. 

When  the  cause  is  ready,  either  party,  (both  being  re- 
garded as  actors  or  plaintiffs,)  may  give  the  required  notice 
that  at  a  designated  time  the  court  will  be  asked  to  hear 
it.  The  time  of  notice  varies  in  the  different  districts,  and 
in  some  the  usage  is  to  give  no  notice  at  all,  but  the  clerk 
makes  up  the  docket  or  list  of  causes  at  issue.  Each  party 
is  expected  to  attend  court,  and  when  his  causes  are  called, 
either  to  bring  them  on  for  trial,  or  by  order  of  court  or 
consent  of  the  adversary,  have  them  continued  ;  or  if  his 
adversary  be  not  present,  have  them  dismissed  or  decided 
by  default.  And  this  latter  is  said  to  be  the  proper  ad- 
miralty practice.  It  prevails  in  the  supreme  court  of  the 
United  States,  and  might  well  be  prescribed  by  that  court 
as  the  rule  in  admiralty  causes  for  all  the  district  and 
circuit  courts.  (Ben.  Adm.  §  613,  568;  Jennings  v.  Car- 
son, 4  Cr.  2  &  seq,  23.) 

If  the  defendant  has  not  appeared,  or  having  appeared, 
has  neither  excepted  to  the  libel  nor  answered  it,  he  can- 
not, at  the  trial,  be  heard  in  his  defence,  nor  introduce  evi- 
dence into  the  cause,  wliich  in  that  case  must  be  heard  and 
adjudged  ex-parie,  upon  the  evidence  offered  by  the  libel- 
lant.  This,  indeed,  is  no  more  than  that  universal  rule  of 
forensic  proceedings,  that  the  evidence  and  arguments 
must  be  confined  to  the  points  put  in  issue  by  the  plead- 
ings, that  is,  by  tlie  allegations  of  the  libel  and  denial  of 
the  answer.  (Bon.  Adm.  §  514;  Lawrence  v.  Mintrun,  17 
How  llO-'ll ;  McKinlay  v.  Morrish,  21  How.  346  &  seq.) 

When  either  party  fails  to  attend  at  tlie  hearing,  the 
adversary  may  take  such  decree  as  he  would  be  entitled  to 
if  his  pleadings  were  confessed.  Postponements  are  in  the 
discretion  of  the  court,  either  without  going  into  the  trial 
at  all,  or  after  a  partial  hearing  of  tlie  evidence  or  of  the 
arguments  of  counsel,  and  may  be  granted  with  or  without 
conditions  as  justice  may  require,  as  for  example,  that  the 
party  asking  postponement  shall  consent  to  the  taking  of 
the  depositions  of  witnesses,  or  to  admit  what  is  expected 
to  be  proved  by  them,  &c.     (Ben.  Adm.  §  515-'16.) 

Admiralty  causes  are  to  be  determined  according  to  the 
allegations  and  proofs  (which  mast  correspond  the  one  to 
the  other,  as  in  other  forums.)  The  advocate  for  the  libel- 
lant  opens  by  a  brief  statement  of  the  nature  of  the  case 
and  of  the  defence,  and  reads  the  libel;  the  advocate  for 
the  defence  reads  the  answer,  and  if  there  be  other  plead- 
ings, each  reads  his  own.  The  proofs  are  then  introduced 
in  the  same  order,  the  court  exercising  a  wide  discretion 
as  to  the  order  of  calling  and  re-calling  witnesses  and  the 
■course  of   examination,  with   which  an  appellate   court  is 
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not  accustomed  to  interfere.     (Ben,  Adm.  §  517;  Phil.  & 
Tr.  R.  E.  Co.  V.  Stimpson,  14  Pet.  463.) 
2«.  The  Evidence. 

The  competency  of  witnesses  is  determined  in  the  ad- 
miralty courts  of  the  United  States  by  the  law  of  the  State 
where  the  court  is  held,  even  though  that  law  violate  the 
ordinary  rules  of  evidence,  as  by  allowing  parties  to  the 
action  to  be  witnesses,  and  all  exceptions  on  the  ground  of 
competency  must  be  made  at  the  hearing.  (Rev.  Stats.  TJ. 
S.  §  858;  Vance  v.  Campbell,  1  Bl.  430;  "Wright  v.  Bales, 
2  Bl.  637;  Ryan  v.  Bradley,  1  Wal.  68;  Nelson  v.  Wood- 
mot,  1  Bl.  169;  Green  v.  D.  States,  9  Wal.  655:  Lucas 
V.  Brooks,  18  Wal.  453;  Texas  v.  Chiles,  21  Wal.  488.) 

The  legal  effect  in  evidence  of  the  answer  is  not,  as  in 
chancery,  conclusive,  unless  contradicted  by  two  witnesses, 
or  by  one  witness  and  pregnant  circumstances.  It  has  no 
more  force  as  evidence  than  the  libel;  and  neither  of  them 
is  evidence  at  all  in  the  common  sense  of  the  word.  But 
being  solemn  statements  of  facts  by  the  parties,  under 
the  sanction  of  an  oath,  the  court  is  bound  to  examine 
them  with  care,  and  cannot  but  be  influenced  thereby,  so 
as  sometimes,  when  the  proofs  are  nicely  balanced,  to  turn 
the  scale.  (Ben.  Adm.  §518;  Adm.  Rules,  27,  28,  30, 
31,  32;  Dest.  Fed.  Proc.  323  &  seq;  1  Abb.  U.  S.  Pr. 
153;  Andrews  v.  Wall,  3  How.  672;  2  Hughes'  Rep.  583, 
Rule,  73.)  And  whilst  the  defendant  may,  by  the  libel  be 
required  to  answer  on  oath  all  the  interrogatories  pro- 
pounded by  it  touching  the  allegations,  the  defendant  has 
in  like  manner  the  right  in  his  answer  to  propound  inter- 
rogatories to  the  libellant,  to  be  answered  upon  oath  or 
solemn  affirmation;  and  either  party  may  compel  answers 
to  such  interrogatories,  unless  he  will  thereby  be  exposed 
to  prosecution  or  punishment  for  a  crime,  or  to  any  pen- 
alty or  forfeiture  for  a  penal  offence.  (Adm.  Rules,  23, 
31,  32;  Dest.  Fed.  Proc.  321,  324;  1  Abb.U.  S.  Pr.  152 
to  154.) 

Depositions  by  the  United  States  statutes  are  in  civil 
cases  allowed  to  be  taken,  not  only  by  a  dedimus protesto/- 
tem,  and  in peTpetuam  memoHam,  but  also  without  com- 
mission, de  bene  esse,  upon  notice  in  writing  to  the  adver- 
sary, stating  the  name  of  the  witness,  and  the  time  and 
place  of  the  taking  of  the  deposition ;  or  where,  by  reason 
of  the  absence  of  the  adversary  from  the  district,  and 
want  of  an  attorney  of  record,  or  other  reason,  direct 
notice  is  impracticable,  the  district  or  circuit  judge,  where 
the  necessity  is  urgent,  may  direct  how  notice  shall  be 
given.     They  may  be  thus  taken  in  the  cases  following: 
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1,  When  the 'witness  lives  more  than  100  miles  from  the 
place  of  trial; 

2,  When  he  is  bound  on  a  voyage  to  sea ; 

3,  When  he  is  about  to  go  out  of  the  United  States ; 

4,  When  he  is  about  to  go  out  of  the  district,  and  to  a 
greater  distance  than  100  miles  from  the  place  of  trials 
before  the  time  of  trial ;  or, 

5,  When  he  is  ancient  or  infirm.  (Rev.  Stats.  U.  S.  § 
863  ;  Harris  v.  Wall,  7  How.  704.) 

Such  depositions  may  be  taken  before  any  United  States 
judge,  or  commissioner,  or  any  clei'k  of  a  district  or  circuit 
court,  or  before  any  State  judge,  or  notary  public.  The 
witness  is  to  be  cautioned  and  sworn  to  testify  the  whole 
truth,  his  deposition  to  be  reduced  to  writing  by  the  of- 
ficer taking  it,  or  by  himself  in  the  officer's  presence,  and 
by  tio  other  person,  and  subscribed  by  deponent.  The  deposi- 
tion is  to  be  delivered  by  the  ofiBcer  taking  it  into  court, 
or  together  with  the  officer's  certificate  of  the  reasons  as 
aforesaid  for  taking  it,  and  of  the  notice,  if  any,  to  the  ad- 
verse party,  is  by  him  to  be  sealed  up  and  directed  to  the 
court,  and  remain  under  his  seal  until  opened  in  court. 
(Rev.  Stats.  U.  S.  §  863  to  865;  Beale  v.  Thompson,  8 
Cr.  70;  Harris  v.  Wall,  7  How.  705.)  The  authority 
to  take  depositions  being  in  derogation  of  the  rules  of  the 
common  law,  has  always  been  construed  strictly,  and,  there- 
fore, all  the  requisitions  of  the  statute  must  appear  to  have 
been  observed,  before  such  testimony  is  admissible.  (Bell 
V.  Morrison,  1  Pet.  351 ;  Harris  v.  Wall,  7  How.  704-'5 ; 
Shutte  V.  Thompson,  15  Wal.  158  &  seq.) 

In  order  to  entitle  a  party  to  read  such  depositions,  when 
taken  and  certified  in  due  form  of  law,  he  must  show  at 
the  trial  either, 

1,  That  the  witness  is  dead;  or 

2,  That  he  is  out  of  the  United  States^  or 

3,  Tliat  he  is  gone  to  a  greater  distance  than  one  hun- 
dred miles  from  the  place  of  trial;  or 

4,  That  by  reason  of  age  or  infirmity  he  is  unable  to  ap- 
pear in  person.  (Rev.  Stats.  U.  S.  §  865;  Patapsco  Ins. 
Co.  V.  Southgate,  5  Pet.  616  &  seq;  Harris  v.  Wall,  7 
How.  704.) 

But  besides  depositions  de  bene  esse,  which  suppose  the 
witness  to  reside  in  the  United  States,  they  may  also  be 
taken  under  a  dedimus potestatem,  and  in  perpetuam  m.env- 
oriam,  wherever  the  witness  resides,  in  all  cases  where 
it  may  be  necessary  to  prevent  a  failure  or  delay  of  justice. 
So  in  any  suit  in  which  the  United  States  have  an  interest, 
letters  rogatory^  or  a  commission,  may  be  issued  to  a  court 
or  commissioner,  to  take  the  testimony  of  any  witness  who- 
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is  in  a  foreign  country.  And  provision  is  made  for  com- 
pelling the  attendance  of  the  witnjss  when  he  is  within 
the  United  States.  (Rev.  Stats.  U.  S.  §  866  to  868,  870, 
875  &  seq;  The  Patapsco  Ins.  Co.  v.  Southgate,  5  Pet. 
618 ;  Sergeant  v.  Biddle,  4  Wheat.  508 ;  Evans  v.  Hethih, 
7  Wheat.  453 ;  York  Co.  v.  Central  R.  B,.,  3  Wal.  113.) 

We  have  seen  that,  in  the  United  States  courts,  the  com- 
petency of  parties  to  actions  to  be  witnesses,  like  all  other 
questions  of  competency,  is  regulated  by  the  State  law, 
{Ante,  p.  1280;  Vance  v.  Campbell,  1  Black.  430  ;  Wright. 
V.  Bales,  2  Black.  535  ;  Ryan,  v.  Bindley,  1  Wal.  68);  but 
in  some  instances,  without  reference  to  the  State  law, 
parties  must,  from  the  necessity  of  the  case,  and  upon 
principles  of  public  policy  as  well  as  of  private  justice,  be 
admitted  to  testify  even  in  their  own  behalf,  as  in  cases  of 
salvage,  mariner's  wages,  and  prize,  the  parties  concerned 
being,  for  the  most  part,  the  only  persons  present.  In 
these  exceptional  cases,  let  it  be  observed,  the  witnesses 
are  not  to  be  examined  as  to  any  matters  except  those  to 
which  their  .competency  is  limited.  (Ben.  Adm.  §  534; 
Gr.  Ev.  §  348  to  350.)  This  practice,  which  is  denomi- 
nated the  oath  in  liie/n,  has  long  been  familiar  to  the 
courts  of  admiralty,  and  other  courts  administering  justice 
according  to  the  course  of  the  Roman  law,  although  in  the 
common  law  courts  its  use  has  been  less  frequent  and  more 
restricted.     (1  Gr.  Ev.  §  348.) 

The  party  himself  is  sometimes  admitted  as  a  witness 
(apart  from  any  statute),  in  his  own  favor,  in  the  case  of 
what  is  styled  his  suppletory  oath,  where  the  proofs  go  far 
to  establish  his  case,  but  are  still  imperfect.  Here  he  may 
offer  his  own  oath  in  corroboration  of  his  proofs.  This 
practice  is  derived  from  the  necessity,  under  the  civil  law, 
of  having  more  than  one  witness  to  establish  a  controverted 
fact,  and  prevails  in  all  maritime  causes.  (Ben.  Adm.  § 
536;  1  Gr.  Ev.  §  257  &  seq;  Id.  §  348  to  350;  U.  States 
.  V.  Wood,  14  Pet.  440;  Childrens  v.  Saxby,  1  Vern.  207; 
E.  Ind.  Co.  V.  Evans,  1  Vern.  308.)  And  so,  not  in  ad- 
miralty only,  but  in  the  chancery  courts  as  well,  the  party's 
oath  is  admitted  in  his  own  behalf,  to  prove  facts  which, 
from  their  nature,  none  but  a  party  cou'd  be  likely  to 
know,  supposing  a  foundation  to  be  first  laid  hj  proving 
the  other  facts  of  the  case  dovTn  to  the  point  to  which  the 
party  is  to  speak.  Thus,  a  writing  having  been  proved  to 
be  material,  the  party's  diligent  and  vain  search  for  it,  or 
its  loss  or  destruction  may  be  proved  by  his  own  oath,  so  as  to 
let  in  secondary  proof  of  its  contents.  And  so  his  own  oath 
may  prove  the  materiality  of  a  witness,  his  inability  to 
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attend  the  death  of  a  subscribing  witness,  &c.  (1  Gr.  Ev. 
i  349,  558.) 

Again,  the  oath  or  statement  of  the  party  taken  diverso 
intuitu,  is  sometimes  admissible  in  his  favor.  Thus,  the 
certificate  of  an  officer,  wlien  by  law  it  is  evidence  for 
others,  is  competent  evidence  for  himself,  if  at  the  time  of 
making  it  he  was  authorized  to  do  the  act  therein  certified ; 
and  an  account  of  sales  rendered  by  a  consignee  may  for 
.  some  purposes  be  evidence  in  his  favor  against  the  con- 
signor. (1  Gr.  Ev.  §  352;  Mertens  v.  Nottebohms,  4  Grat. 
173-'4,  175.) 

As  to  the  oath  decisory,  as  it  is  styled,  the  doctrine  is 
that  either  party  may  tender  it  to  the  other,  agreeing  that 
the  answer  shall  be  decisive  of  the  cause.  The  adversary 
is  then  bound  either  to  accept  the  offer  or  to  make  a  simi- 
lar proposition  in  return.  It  is  a  mode  of  proof  known  to 
the  Roman  law,  and  therefore  not  unknown  to  the  admi- 
ralty courts,  but  it  is  not  in  general  use.  (Ben.  Adm.  § 
538.) 

The  testimony  being  concluded,  the  cause  is  argued,  either 
immediately  or  at  a  future  day,  the  advocate  of  the  libel- 
lant  usually  commencing  and  concluding.  But  even  after 
the  argument,  the  court,  for  good  cause  shown,  has  the 
power,  and,  in  a  very  strong  case,  will  postpone  its  decree, 
and  order  that  furtlier  proof  be  introduced,  and  that,  either 
at  the  suggestion  of  the  judge  himself,  or  upon  motion  of 
either  party,  in  consequence  of  the  discovery  of  new  evi- 
dence. (Ben.  Adm.  §  539,  540 ;  Donellan  v.  Donellan,  2 
Hag.  Ecc.  Sup.  (4  Eng.  Ecc.)  144;  Cargill  v.  Spenee,  Id. 
146 ;  Henley  v.  Morrison,  Id.  147 ;  Smith  v.  Blake,  1 
Hag.  Ecc.  (3  Eng.  Ecc.)  88 ;  James  v.  Cohen,  3  Curt.  (7 
Eng.  Ecc.)  770,  7^86.) 

Sub-Seotion  vii. 
n\  The  Decree. 

The  decree,  according  to  the  facts  and  the  law,  is  in  favor 
of  the  libellants  or  the  defendants,  or  some  of  either  or  both, 
and  against  the  others,  with  or  without  costs,  for  or  against 
any  or  all  of  the  parties,  as  justice  may  require.  It  may  be, 
(1),  Interlocutory ;  or  (2),  Final.  It  is  interlocutory,  not- 
withstanding it  may  dispose  of  the  merits  of  the  cause,  when 
by  the  decree  something  still  remains  to  be  done  by  the 
court,  before  all  the  rights  of  the  parties. in  the  premises  are 
Jixed,  and  tlie  recovering  party  has  an  order  for  execution  ; 
and  is  final  when  it  disposes  of  the  wliole  controversy,  and 
leaves  nothing  further  for  the  court  to  do  in  the  cause,  as 
w^hen  the  libel  is  dismissed,  or  there  is  a  decree  for  a  sum  of 
money,  with  or  without  costs.  (Ben.  Adm.  §  541,  542.) 
W.  C. 


1284:  VINDtCATIKG,  ETC.,  EIGHTS  VIOLATED.  [BOOK  IV, 

1®.  Interlocutory  Decree. 

When  the  decree  is  against  the  lihellant,  whether  the  suit 
be  in  personam  or  in  rem,  it  is  for  the  most  part  final,  and 
the  usual  form  is  that  the  libel  be  dismissed,  with  or  with- 
out costs,  according  to  the  justice  of  the  case.  But  if  it  la 
in  favor  of  the  libellant,  and  for  an  uncertain  amount  of 
money,  or  for  rights  not  otherwise  definitely  settled,  the 
decree  is  interlocutory,  and  it  is  usual  to  deitermine  the 
principles  upon  which  the  amount  or  the  rights  in  question 
are  to  be  adjusted,  and  then  to  refer  it  to  a  commissioner 
to  ascertain  and  report  to  the  court  tlie  precise  amount  pay- 
able, or  the  precise  state  of  the  rights  to  be  decreed,  just 
as  is  done  upon  a  default  of  appearance  or  of  answer. 
Hence  it  is  not  needful  or  expedient  to  introduce  at  the 
hearing,  testimony  touching  the  particulars  of  such  accounts,, 
but  only  so  much  as  shows  the  right  of  the  party  to  recover, 
and  the  extent  of  the  inquiry,  leaving  the  details  to  be  made 
out  in  proof  before  the  commissioner  as  the  investigation 
and  adjustment  proceeds.     (Ben.  Adm.  §  543.) 

A  copy  of  the  order  of  reference  should  be  served  on 
the  commissioner  and  on  the  opposite  party.  The  com- 
missioner then  appoints  the  time  and  place  of  proceeding 
with  the  reference,  of  which  notice  must  be  given  the  ad- 
versary. At  the  hearing  before  the  commissioner,  the 
,  testimony  already  in  the  cause,  and  any  other  taken  be- 
fore the  commissioner  himself,  is  to  be  considered  by  him. 
Thi3  commissioner  possesses  the  usual  powers  of  masters  in 
chancery,  and  may  administer  oaths,  and  examine  parties 
and  witnesses,  compelling  witnesses  to  appear  and  testify, 
and  adjourning  from  time  to  time,  so  as  to  give  opportunity 
to  the  parties  to  put  in  their  proofs.  (Ben.  Adm.  §  544;. 
Adm.  Rules,  44;  Best.  Fed.  Proc.  328;  1  Abb.  U.  S.  Pr. 
155;  2  Pars.  Ship  &  Adm.  455  &  seq.)  It  should  be 
observed,  however,  that  the  commissioner's  assessment  of 
damages  has  not  the  effect  of  a  verdict,  but  the  court  may 
modify  or  wholly  reject  it.  (Sturgis  v.  Ciough,  1  WaL 
272.} 

Either  party  may  except  to  the  commissioner's  report,  in 
as  many  particulars  as  he  shall  think  proper,  stating  the 
grounds  of  his  exception  with  such  precision  as  to  enable 
the  court,  without  unreasonable  examination  of  tlie  record,, 
to  perceive  the  basis  of  it,  and  nmst  file  and  serve  his  ex- 
ceptions, whereupon  the  cause  is  again  put  upon  the  docket 
for  hearing  upon  the  exceptions.  If  no  exceptions  are 
filed,  the  report  is  confirmed  upon  motion,  without  notice, 
and  a  final  decree  follows.  (Ben.  Adm.  §  546 ;  The 
Potomac,  2  Black,  581 ;  Commander  in  Chief,  1  Wal.  43,. 
50;  The  Yanderbilt,  6  Wal.  230.) 
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2^  Final  Decree. 

Supposing  the  suit  to  be  in  personam,  and  the  decree  to 
be  in  favor  of  the  libellant  for  a  sum  certain,  the  usual 
form  of  the  decree  is  that  the  libellant  recover  against  the 
defendant  and,  his  stipulators,  the  amount,  with  costs  to  be 
taxed,  and  that  he  have  execution  therefor.  Such  a  de- 
cree is  a  lien  upon  the  debtor's  real  estate,  wherever  the 
judgment  or  decree  of  a  State  court  would  be.  (Ben.  Adm. 
§  547 ;  Ward  v.  Chamberlain,  2  Black,  430,  436  &  seq.) 
A  decree  in  rem  directs  the  condemnation  and  sale  of  the 
property,  if  it  be  still  in  custody,  and  that  the  proceeds  be 
brought  into  court.  Or  if  the  property  has  been  delivered 
on  stipulation,  then  that  the  stipulators  pay  into  court  the 
amount  of  their  stipulation  within  a  designated  time,  or 
else  that  a  summary  judgment  be  entered  against  them  on 
their  stipulation,  and  that  execution  issue  thereon.  When 
the  suit  is  in  rem  it  is  not  usual  to  render  a  decree  in  per- 
sonam, for  a  decree  must  be  secundum,  allegata,  as  well  as 
secundum  probata  ;  but  if  tlie  case  proved  show  a  clear  right 
to  recover  in  personam,  the  libellant  may  be  permitted, 
even  after  a  decree  in  rem,  to  introduce  tlie  proper  allega- 
tions in  personam,  and  proceed  upon  them  to  a  further 
decree  against  the  person.  (Ben.  Adm.  §  547  ;  2  Pars. 
Ship.  &  Adm.  490  &  seq;  McKinlay  v.  Morrish,  21 
How.  343.) 

Where,  after  a  decree,  and  before  the  end  of  the  term,  it 
appears  that,  by  accident,  oversight,  mistake  or  misappre- 
hension, the  decree  is  erroneous,  the  court  possesses  the 
power  to  correct  or  alter  it ;  but  in  order  to  induce  it  to 
do  so,  it  must,  in  general,  appear  that  the  error  arises 
from  the  defect  of  knowledge  or  information  upon  a  par- 
ticular point  in  the  case,  and  it  must  be  brought  to  the  at- 
tention of  the  court  with  the  utmost  possible  diligence. 
(Ben.  Adm.  §  548 ;  2  Pars.  Sliip  &  Adm.  487  &  seq,  & 
notes.)  Whether  there  may  be  a  similar  correction  of  a 
final  decree  after  the  end  of  the  term,  seems  to  admit  of 
considerable  doubt.  (2  Pars.  Ship.  &  Adm.  487  &  seq,  & 
notes;  Tbe  Palmyra,  2  Wheat.  Ill ;  Alviso  v.  U.  States, 
6  Wal.  457  ;  The  Monarch,  1  Wm.  Rob.  21.)  It  is  pro- 
bably the  bettor  opinion,  as  suggested  by  Mr.  Justice  Story 
in  the  case  of  The  Steamboat  New  England,  3  Sumner, 
495,  that  such  correction  can  only  be  made  by  means  of  a 
libel  in  the  nature  of  a  bill  of  review  in  equity,  under  simi- 
lar circumstances  as  in  equity.  (2  Pars.  Ship.  &  Adm. 
487  &  seq,  &  n  2.)  It  is  provided,  however,  by  the  rules 
in  admiralty  of  the  district  court  for  the  Eastern  District  of 
Virginia,  that  no  libel  of  review  will  be  entertained  in  that 
court  in  cases  subject  to  appeal,  nor  unless  filed  before  the 
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enrolment  of  the  decree,  or  return  of  final  process  issued  in 
the  cause.     (Rule  cxxxv;  2  Hughes'  R.  597.) 

The  costs  in  admiralty  are  entirely  under  the  control  of 
the  court,  and  may  thus  be  the  means  of  amercing  either 
of  the  parties  for  misconduct,  and  are  a  salutary  check  upon 
miscliievous  litigation.  They  are  sometimes  given  to  the 
successful  party,  and  sometimes  accorded  to  the  libellant 
who  fails,  when  he  was  misled  to  commence  the  suit  by  the 
act  of  the  adversary.  (Ben.  Adm.  §  549 ;  The  Glasgow 
Packet,  2  W.  Rob.  314 ;  The  Frances  Mary,  2  Hag.  Adm. 
91 ;  The  Reliance,  Id.  90,  note.)  The  general  rule,  how- 
ever, is  that  the  successful  party  is  entitled  to  costs,  and  it 
is  only  nnder  circumstances  of  peculiar  equity,  hardship, 
oppression,  or  negligence,  that  the  court  will,  at  its  discre- 
tion, depart  from  that  rule.  Thus  a  previous  demand  of 
payment  of  a  debt  before  suit  brought,  is  so  obviously  re- 
quired by  fair  dealing,  that  costs  will  be  sometimes  denied 
unless  such  demand  be  proved.  So  an  unconsionable  de- 
mand, or  a  demand  pursued  in  a  vexatious  or  unconscion- 
able manner,  will  not  usually  carry  costs.  Thus,  where  a 
libellant  advances  a  principal  demand  which  he  makes  no 
real  attempt  to  sustain,  or  which  he  must  know  to  be  un- 
founded, and  recovers  only  a  comparatively  trivial  amount^ 
which,  had  it  been  presented  alone,  would  not  have  been 
contested,  it  is  not  usual  to  allow  him  costs.  Costs  ai-e 
never  decreed  against  the  government.  (Ben.  Adm.  §  549 : 
1  Chit.  PI.  362-'3  ;  The  Eliza,  1  Wm.  Rob.  328.) 

The  fees  of  proctors  and  advocates,  as  well  as  of  clerks, 
marshal,  &c.,  to  be  taxed  against  the  losing  party,  having 
been  formerly  determined  for  the  most  part  by  the  discre- 
tion of  the  court,  since  1853,  have  been  uniformly  regulated 
by  act  of  Congress.  (Rev.  Stats.  TJ.  S.  §  823  &  seqO  But 
the  statute  is  to  be  understood  as  regulating  the  fees  to  be 
taxed  as  of  course.  It  is  the  common  course  of  the  admi- 
ralty to  allow,  in  its  discretion,  in  addition  to  the  ordinary 
charges,  reasonable  and  necessary  counsel  fees  to  any  pro- 
per amount  actually  incurred,  either  in  the  shape  of  damages,, 
or  as  part  of  the  costs.  (The  Apollon,  9  "Wheat.  362  ; 
Canter  v.  Am.  Ins.  Co.  3  Pet.  307,  318-19.) 

Actions  and  processes  ought  not  to  be  needlessly  multi- 
plied, and  if  they  are,  it  is  in  the  discretion  of  the  court, 
upon  application  of  the  aggrieved  party,  with  notice  to  the 
adversary,  to  make  an  order  to  consolidate  them,  and  to 
compel  the  proctor,  advocate,  or  other  party  conducting 
the  causes,  who  appears  to  have  thus  proceeded  unreason- 
ably and  vexatiously,  to  pay  the  excess  of  costs  so  occasioned. 
(Rev.   Stats.   U.  S.  §  977,  978;  Ben.  Adm.  §  551;  The 
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Frederick,  1  Hag.  Adm.  225 ;  Rules  in  Adm.  E.  Dist.  of 
Va   88,  89  ;  2  Hughes'  R.  587.) 

And  while,  on  the  one  hand,  the  court  will  protect  a 
proctor  from  a  coUqsive  settlement  to  the  prejudice  of  his 
right  to  his  costs,  it  will  op, the  other  discourage  any  hard 
and  sharp  practice  either  in  the  proceedings  in  court,  or  in 
the  negotiations  between  the  parties.  Hurrying  up  a  suit 
without  a  demand  for  payment  or  reasonable  indulgence, 
refusing  to  listen  to  offers  of  adjustment,  making  technical 
objections  to  a  tender  sufficient  in  amount,  if  made  known 
to  the  court,  are  likely  to  be  remembered  in  the  decree 
upon  the  question  of  costs.  Efforts  to  adjust  a  controversy 
are  encouraged,  and  under  all  circumstances  an  offer  to  pay 
is  equivalent  to  a  technical  tender,  and  a  declaration  that 
less  than  a  certain  sum  will  not  be  accepted,  is  considered 
as  waiving  a  formal  tender.  The  refusal  of  a  fair  tender 
exposes  the  party  refusing  to  the  loss  of  his  costs,  and 
sometimes  to  the  payment  of  costs  to  the  adversary.  ("Ben. 
Adm.  §  552  ;  The  Frederick,  1  Hag.  Adm.  21S,  224;  The 
Eleonora  Charlotte,  Id.  156 ;  The  John  &  Thomas,  Id.  157.) 

From  the  peculiar  form  of  admiralty  proceedings,  it 
sometimes  happens  that  justice  requires  the  apportionment 
of  costs,  as  whe%  the  court  discriminates  between  parties  in 
its  decree,  and  some  appeal  and  others  do  not ;  and  so 
when  the  property  is  in  custody  in  several  causes,  and  the 
fees  of  the  marshal  for  the  keeping  of  the  property  have 
accrued  for  a  common  benefit  to  unconnected  parties. 
(Ben.  Adm.  §  £83.) 

Costs  are  taxed  on  notice  to  the  adversary  by  the  judge 
or  by  the  clerk,  subject  to  an  appeal  to  the  judge,  and  are 
included  in  the  decree ;  the  taxed  bill  should  be  filed. 
(Ben.  Adm.  §  553;  Rev.  Stats.  U.  S.  §  828,  983;  Rules 
in  Adm.  E.  Dist.  of  Va.,  138 ;  2  Hughes'  R.  598.) 

The  enrolment  of  the  final  decree  by  the  clerk  follows 
upon  its  being  pronounced,  and  embraces  the  engrossment 
in  the  record-book,  not  only  of  the  decree  itself,  but  also 
of  the  pleadings,  processes,  stipulations,  orders  and  evidence 
in  the  cause,  arranged  in  chronological  order,  from  the  libel 
to  the  final  decree,  constituting  a  complete  written  history 
of  the  cause.     (Ben.  Adm.  §  554.) 

Sub-Section  viii. 

8*.  Execution  and  Proceedings  thereon. 

The  executions  to  carry  admiralty  decrees  into  effect  are 
well  adapted  to  the  purpose  in  view.  Where  the  decree  is 
for  the  payment  of  money,  the  execution  is  in  the  nature  of 
a  writ  oi  fieri,  facias,  commanding  the  marshal  to  cause  the 
amount  decreed  to  be  made  out  of  the  goods  and  chattels. 
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lands  and  tenements  of  the  defendant  or  stipulator.  "Where 
the  decree  is  in  rem  for  a  condemnation  and  sale,  a  writ  of 
venditioni  exponas  is  the  proper  execution,  if  the  property 
is  still  in  custody ;  or  if  it  has  b§en  delivered  on  stipulation, 
an  order  is  made  that  the  stipulators  perform  the  condition 
of  the  stipulation,  and  in  default  thereof  that  a  sumraaiy 
judgment  be  entered  against  them  thereon,  on  which  an 
execution  issues  against  them  in  personam.  (Ben.  Adm. 
§555  to  55Y;  2  Pars.  Ship.  &  Adm.  494;  Adm.  Eules, 
21;  Dest.  Fed.  Proc.  320;  1  Abb.  U.  S.  Pr.  152;  2 
Hughes'  Kep.  595 ;  Hule,  127  ) 

The  writ  of  execution  runs  in  the  name  of  the  President 
of  the  United  States  of  America;  bears  teste  by  the  judge 
of  the  court,  is  authenticated  by  the  signature  of  the  clerk, 
is  addressed  to  the  marshal  of  the  district,  and  is  returnable 
to  the  court  whence  it  issues,  which  is,  of  course,  the  court 
where  the  decree  is  obtained.  In  favor  of  the  United  States, 
,.  •  executions  run  throughout  the  United  States,  and  in  cases  of 
individuals,  throughout  the  State,  even  where  there  is  more 
than  one  district  therein.  (Ben.  Adm.  §  556;  E.ev.  Stats.- 
U.  S.  §  986,  985.) 

Where  the  property  is  still  in  custody,  and  a  venditioni 
exponas  issues,  the  marshal,  on  proper  public  notice,  sells 
the  property,  and  is  required  by  rule  of  court  to  pay  the 
proceeds  forthwith  into  the  registry  of  the  court,  to  be  by 
it  disposed  of  according  to  law.  (Adm.  Rules,  41;  Dest. 
Ped.  Proc.  327 ;  1  Abb.  U.  S.  Pr.  155 ;  Wallis  v.  Thornton, 
2  Brock,  422 ;  The  Collector,  6  Wheat.  194.) 

The  marshal's  duty,  under  a  writ  of  venditioni  exponas, 
is  solely  to  sell  the  property  for  cash,  and  bring  the  pro- 
ceeds into  court,  deducting  nothing  but  the  expenses  of 
sale.  He  ought  not  to  undertake  to  distribute  the  money 
to  the  parties,  even  according  to  the  decree,  which  may  in 
the  end  be  materially  modiiied  by  the  court.  (Ben.  Adm. 
I  559;  The  Collector,  6  Wheat.  194.) 

Liens  upon  the  property  sold,  accruing  whilst  it  is  in  the 
custody  of  the  law,  such  as  wharfage,  storage,  labor,  &c., 
cannot  be  paid  by  the  marshal  without  an  order  of  court, 
a,i\d  a  fortiori  C'dn  he  not  discharge  previously  existing  liens. 
(Ben    Adm.  §  559;  The  Collector,  6  Wheat.  194.) 

The  moneys  paid  into  the  registry  of  the  court  are,  by 
admiralty  rule  42,  required  to  be  by  the  clerk  immediately 
•deposited  in  the  name  of  the  court  in  some  bank  designated 
by  the  court,  not  to  be  drawn  out  except  by  checks  signed 
by  a  judge  of  the  court,  and  countersigned  by  the  clerk, 
stating  on  whose  account,  for  whose  use  it  is  drawn,  and  in 
what  suit,  and  out  of  what  fund  in  particular  it  is  to  be 
paid.     And  the  clerk  shall  keep  a  book,  containing  a  memo- 
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randum  and  copy  of  all  the  checks  so  drawn,  and  their  date. 
(Adm.  Rules,  42;  Dest.  Fed.  Free.  328;  1  Abb.  U.  S.  Pr. 
155.)  The  order  of  distribution  of  the  funds  in  the  registry 
often  gives  rise  to  grave  questions.  It  is  settled  by  the 
court  according  to  the  legal  priority,  although  it  is  often 
referred  to  the  clerk  to  report  the  claims  and  the  order  of 
preference.  In  claims  of  the  same  rank,  the  one  first  com- 
mencing his  proceeding  is  preferred  in  the  distribution. 
The  party  first  seizing  the  property  holds  it  against  all 
other  claims  of  no  higher  character;  and  debts  of  higher 
rank  must  be  paid  in  full,  to  the  exclusion  of  those  of  lower 
rank.  The  clerk's  report  may  be  excepted  to,  and  thus  the 
question  of  distribution  submitted  to  the  court  for  its  final 
adjustment.  (Ben.  Adm.  §  560;  Blaine  v.  The  Charles 
Carter,  4  Cr.  328.) 

And  so  any  person  having  an  interest  in  any  proceeds  in 
the  registry  of  the  court,  may,  by  petition  and  summary 
proceedings,  apply  to  the  court  to  paj'them  out  to  him,  not- 
withstanding the  decree,  and  upon  due  notice  to  the  opposite 
party,  if  any,  the  court  will  proceed  summarily  to  hear  and 
and  decide  the  claim.     (Ben.  Adm.  §  561.) 

Any  unappropriated  balance  remaining  in  court,  in  pro  - 
feedings  in  rem,  (which  is  sometimes  known  as  remnants 
and  surplus),  will  in  like  manner  be  disposed  of  by  the 
•court  upon  petitiou  of  any  claimant.  (Ben.  Adm.  §  562.) 
Thus,  the  proceeds  of  property  affected  by  a  lien,  are  still 
affected  by  it,  in  whosesoever  hands  they  may  be,  the  title 
to  the  property  itself  always  passing  by  the  sale.  Hence, 
such  proceeds  may  be  subject  to  demands  not  embraced  in 
the  suit,  and  will  then  remain  to  be  disposed  of  by  the  court 
on  motion  or  petition  of  the  claimant,  although  the  lien  may 
be  asserted,  if  the  claimant  so  elects,  by  libel  and  monition 
in 'a  new  suit,  i,  Ben.  Adm.  §562;  The  Sybil,  4  Wheat. 
98;  McLane  v.  U.  States,  6  Pet.  424;  Andrews  v.  Wall, 
S  How.  573.)  It  is,  however,  at  present,  well  settled,  that 
one  cannot  thus  resort  to  the  proceeds  or  remnants  of  the 
property,  in  order  to  enforce  a  demand  which  was  not  a  lien 
!upon  the  property,  and  enforceable  in  the  admiralty.  (Ben. 
Adm.  §  562;  The  Monte  AUegree,  9  Wheat.  616;  Buxton 
V.  Snee,  1  Ves.  Senr.  154;  Tiie  Neptune,  3  Hag.  Adm.  129.) 

Section  iv. 
-4°.  Proceedings  of  an  Independent  or  Auxiliary  Character — 
Petitions,  Motions,  Orders,  Rules,  Notices. 

It  is  time  now  to  notice  certain  proceedings  in  admiralty 
which  are  not  properly  suits  or  actions,  and  yet  are  not  in- 
frequent in  practice,  being  sometimes  collateral  and  auxiliary 
.to  the  regular  proceedings,  and  sometimes  independent  there- 
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of.  Thus,  on  the  application  of  seamen  alleging  the  unsea- 
worthiness  of  their  vessel,  a  survey  by  experts  may  be  ordered* 
on  the  application  by  a  master  a  sale  by  him  as  master,  may 
be  authorized  ;  or  other  proceedings  where  no  final  decree  or 
adjudication  inter  partes  is  sought;  but  the  aid  of  the  court  is. 
desired  to  authenticate  or  give  solemnity  and  impartiality  to 
what  is  authorized  by  statute,  or  by  the  general  admiralty 
law.  And  so,  whenever  an  order  of  court  is  desired,  regulat- 
ing, correcting,  modifying,  assisting,  or  arresting  the  proceed-' 
ings  in  a  cause,  or  authorizing  any  incidental,  auxiliary,  or 
provisional  step  therein,  these  ^independent  or  auxiliary  pro- 
ceedings are  set  on  foot,  not  by  formal  suit  or  process,  but  by 
petition  or  motion,  usually  accompanied  by  notice  to  the  ad- 
verse party,  and  are  carried  to  their  final  determination  by 
means  of  simple  orders,  or  rules  of  court.    (Ben.  Adm.  §  563.). 

"Where  the  proceeding  is  by  petition,  it  is  required  that  the 
fact  on  which  the  demand  forrelief  is  founded  should  be  clearly 
set  forth,  either  by  a  full  statement,  or  by  reference  to  plead- 
ings, depositions,  or  other  documents,  and  the  relief  itself 
which  is  desired  be  plainly  indicated.  The  petition  must  be 
sworn  to,  and  a  copy  served  on  the  adversary's  proctor,  with 
such  notice  of  the  time  of  presenting  the  same  as  the  rules  of 
the  court  shall  prescribe.     (Ben.  Adm.  §  564.) 

Where  a  motion  is  resorted  to,  the  facts  must  be  set  fortL 
in  afiidavits,  or  by  proper  reference  to  the  pleadings,  deposi- 
tions, or  other  documents,  and  copies  of  the  affidavits  must  be 
served,  with  a  notice,  stating- not  only  the  time  when  the  mo- 
tion will  be  submitted,  but,  as  in  the  case  of  the  petition,  the 
relief  which  is  sought.     (Ben.  Adm.  §  565.) 

Whether  the  proceeding  is  bj'  petition  or  motion,  the  ad- 
verse party  produces  at  the  hearing,  without  service  of 
copies  or  notice,  such  proofs,  by  affidavits  or  other  documents, 
as  may  best  answer  his  purpose.  And  on  these  two  sets  of 
papers  the  court  usually  disposes  of  the  matter,  unless,  in  the 
exercise  of  a  sound  discretion,  opportunity  is  afi^orded-  by  the 
court  to  the  moving  party  to  introduce  rebutting  or  explan- 
atory proofs,  wliich  is  not  very  frequent.     (Ben.  Adm.§  565.) 

In  case  of  an  ex-farte  petition  or  motion,  the  court  always, 
requires,  not  only  full  proofs  of  the  facts  whicli  will  justify 
the  order  asked  for,  but  also  proof  of  diligence  in  endeavoring 
to  give  notice  to  the  other  party,  if  it  be  a  matter  of  which 
he  is  entitled  to  notice.     (Ben.  Adm.  §  565.) 

In  the  English  admiralty  the  court  usually  gives  its  direct- 
ory orders  in  the  form  of  a  writ  under  the  seal  of  the  court. 
They  are  sometimes  called  commissions  and  sometimes  war- 
rants, e.  g.  commissions  to  take  bail,  to  appraise,  to  sell,  &c. 
In  the  American  courts  of  admiralty,  the  order  of  the  court,, 
certified  by  the  clerk,  in  practice,  takes  the  place  of  the  com- 
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missioB  or  warrant,  although  the  more  expensive  English  pro- 
ceeding is  not  illegal.     (Ben.  Adm.  §  566.) 

There  are  in  admiralty  no  common  motions,  orders,  and 
rules  as  of  course,  provided  for  by  law,  although  there  may 
be  sometimes  such  by  the  rules  of  particular  courts.  But 
they  are  always  to  be  entered  by  the  clerk  as  made  in  court, 
either  as  of  the  stated  term  of  the  court,  or  as  of  a  special 
court  of  that  day.  There  are,  however,  many  chamber- 
orders,  or  mandates  of  the  judge,  staying  proceedings  for  a 
provisional  purpose,  extending  or  enlarging  time,  directing 
the  issue  of  process,  fixing  the  amount  of  bail,  &c.  These 
are  made  by  the  judge  ex-parte,  on  affidavit  showing  the  need,, 
and  are  not  entered  on  the  minutes  of  the  court,  but  are 
served  on  the  opposite  party  by  delivering  him  a  copy  ;  and 
if  he  be  of  opinion  that  the  order  has  been  granted  improvi- 
dently,  or  on  mistaken  suggestion,  he  may  apply  for  a  hearing 
upon  it,  on  an  ex-parte  order  upon  the  adversary,  to  show 
cause  why  it  should  not  be  vacated.     (Ben.  Adm.  §  567.) 

As  to  notices,  each  court  prescribes  by  its  own  rules 
what  notice  shall  be  given  of  tlie  various  steps  in  a  cause  to 
be  brought  before  it;  and  unfortunately  the  time  is  not  uni- 
form. In  the  southern  district  of  New  York,  all  notices  are 
of  four  days,  unless  the  court,  for  sufficient  causes,  shall  in 
any  particular  instance  prescribe  a  shorter  time.  All  notices 
and  otlier  papers  to  be  served  in  a  cause  are  to  be  served  on 
the  proctor,  instead  of  the  party,  if  a  proctor  has  appeared 
in  the  cause.  (Ben.  Adm.  §  568.)  For  the  rules  in  the  dis- 
trict court  for  the  Eastern  District  of  Virginia,  see  2  Hughes' 
Eep.  588,  590,  591,  Eules,  94,  95,  105,  106. 

Each  district,  and  each  circuit  court,  may  regulate  its  prac- 
tice by  general  rules,  at  its  discretion,  in  all  cases  not  pro- 
vided for  by  the  general  admiralty  rules  of  the  supreme 
court.  (Adin.  Eules,  46;  Dest.  Fed.  Proc.  329;  1  Abb.  U. 
S.  Pr.  156;  Wayman  v.  Southard,  10  Wheat.  1;  Bank  of 
U.  S.  V.  Halstea'd,  10  Wheat.  51;  Beers  v.  Haughton,  9  Pet. 
359  &  seq.)  For  the  rules  in  admiralty  adopted  by  the  dis- 
trict court  for  the  Eastern  District  of  Virginia,  see  2  Hughes' 
Sep.  566  &  seq. 


CHAPTEE  n. 

Of  Appellate  Jurisdiction  in  Admiralty. 

2*.  Appellate  Jurisdiction  in  Admiralty. 

The  district  courts  of  the  United  States  being  the  lowest  in 
the  series  of  Federal  courts,  have,  of  course,  no  appellate,  but 
only  An  original  cognizance.  In  expounding  the  appellate 
jurisdiction  in  admiralty,  therefore,  we  are  to  .advert  to  (1),  The 
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appellate  jurisdiction  in  admiralty  of  the  circuit  court;  and  (2), 

The  appellate  jurisdiction  in  admiralty  of  the  supreme  court  of 

the  United  States; 

W.  C. 

Section  i. 
1*.  The   Appellate   Jurisdiction   in   Admiralty   of   the   Circuit 
Courts  of  the  United  States. 

The  circuit  courts,  as  we  have  seen  {Ante,  p.  249,  319, 1255), 
have  no  original  civil  jurisdiction  in  admiralty.  But  in  case 
of  the  disability  of  the  district  judge,  admiralty-causes  pend- 
ing in  his  court  may  be  transferred  to  the  circuit  court  for 
original  hearing,  ample  provision  being  made  to  facilitate  the 
dispatch  of  such  causes,  by  authorizing  the  district  clerk  to 
take,  during  such  disability,  all  examinations  and  depositions 
of  witnesses,  and  make  all  necessary  rules  and  orders  pre- 
paratory to  the  final  hearing.  (Rev.  Stats.  U.  S.  §  587  to  590.) 
Appeals  lie  in  admiralty  causes  (except  prize-causes)  from 
all  final  decrees  in  a  district  court  to  the  circuit  court  to  be 
next  holden  for  that  district,  when  the  matter  in  dispute,  ex- 
clusive of  costs,  shall  exceed  the  sum  or  value  of  $50.  (Rev. 
Stats.  U.  S.  §  631.)  In  prize-causes,  the  appeal  is  to  the 
supreme  court  of  the  United  States,  when  the  matter  in  dis- 
pute, exclusive  of  costs,  exceeds  $2,000,  and  without  regard  to 
the  value  of  the  matter  in  dispute,  on  the  certificate  of  the  dis- 
trict judge  that  the  adjudication  involves  a  question  of  general 
importance.  (Rev.  Stats.  U.  S.  §  695 ;  The  Admiral,  3  Wal. 
611-'12;  Withenburg  v.  United  States,  5  Wal.  821;  The 
Alicia,  7  Wal.  572-'3.) 

It  will  be  observed,  that  by  statute  it  is  only  a  final  decree 
from  which  an  appeal  may  be  taken,  and  not  from  an  interloc- 
utory decree,  or  any  incidental  order.  But  the  appeal  from 
the  final  decree  brings  up  for  review  all  the  orders,  decrees,  and 
proceedings  in  the  cause.  (Ben.  Adm.  §  579  ;  The  AppoUon, 
9  Wheat.  376  ;  The  Palmyra,  12  Wheat.  1  ;  Mordecai  v.  Lind- 
say, 19  How.  201;  Montgomery  v.  Anderson,  21  How.  386; 
Barton  v.  Forsythe,  5  Wal.  190.)  And  in  furtherance  of  the' 
manifest  intent  of  the  legislature  in  allowing  appeals  ixo\-a.  final 
decrees  alone,  it  is  held  to  be  of  great  importance  to  the  due 
administration  of  justice,  that  causes  should  not  be  carried  up 
in  fragments  upon  successive  appeals,  which  would  occasion 
very  great  delay  and  oppressive  expenses.  Hence,  if  one  party 
appeals,  and  the  other  does  not,  the  latter  will  be  deemed  to 
have  waived  whatever  objections  he  might  have  made  to  the 
decree,  and  will  be  bound  by  the  decree  of  the  court  above,  as 
well  as  below.  The  losing  pai'ty  in  the  lower  court  cannot  be 
heard  in  the  appellate  court  in  opposition  to  the  decree  of  the 
court  below,  unless  he  himself  appealed  from  the  decree.  (The 
Wm.  Bagalay,  5  Wal.  412 ;  Tiie  Marie  Martin,  12  Wal.  31 ; 
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The  Mabey,  13  Wal.  741.)  Hence  also  may  be  derived  the 
true  criterion  of  a  final  decree^  which  does  not  necessarily  de- 
cide upon  the  substantial  merits  o£  the  action,  but  is  one  that 
completes  the  decretal  action  of  the  court  in  the  cause ;  so  that 
the  appeal  brings  up  for  review  at  once  all  that  the  court  has  done 
in  the  cause,  so  far  as  it  may  injuriously  affect  the  appellant,, 
thus  enabling  the  court  above  to  do  what  the  court  below  should 
have  done,  or  remand  the  cause  with  directions  which  shall 
supersede  the  occasion  for  another  appeal.  (Ben.  Adm.  §, 
580 ;  Canter  v.  Am.  Ins.  Co.  3  Pet  318 ;  The  Santa  Maria, 
10  Wheat.  431 ;  The  Palmyra,  Id.  502  ;  Chase  v.  Vasquez,  11 
Wheat.  429.)  If,  therefore,  any  order  remains  to  be  made^ 
whether  for  costs,  for  confirmation  of  a  report,  for  distribution 
or  otherwise,  there  can  be  no  appeal  until  such  order  is  made,, 
for  until  then  the  decree  is  not  final.  (Ben.  Adm.  §  579 ; 
The  Santa  Maria,  10  Wheat.  431;  The  Palmyra,  Id.  502;: 
Chase  v.  Yasquez,  18  Wheat.  431 ;  Perkins  v.  Fourniquet,  6 
How.  206  ;  Pulliam  v.  Christian,  Id.  209  ;  Craighead  v.  Wil- 
son, 18  How.  199  ;  Beale  v.  Russell,  19  How.  283 ;  Farelly 
V.  Woodfolk,  Id.  288;  Montgomery  v.  Anderson,  21  How. 
386  ;  Wheeler  v.  Harris,  13  Wal.  51 ;  French  v.  Shoemaker, 
12  Wal.  86.  But  see  Thompson  v.  Dean,  7  Wal.  342  ;  E..  E. 
Co.  V.  Bradley.  7  Wal.  575.) 

ISTo  appeal  or  writ  of  error  can  be  maintained  where  the 
matter  rests  merely  in  tlie  sound  discretion  of  the  court  below. 
(Mar.  Ins.  Co.  v.  Hodgson,  6  Cr.  206;  Welsh 'v.  Mandeville, 
7  Cr.  152;  Chirac  v.  Reinicker,  11  Wheat.  280;  Brockett  v. 
Brockett,  2  How.  240;  Canter  v.  Am.  Ins.  Co.  3  Pet.  307; 
Hobart  v.  Drogan,  10  Pet.  108.) 

If  tlie  matter  in  dispute  does  not  exceed  $50,  exclusive  of 
costs,  no  appeal  to  the  circuit  court  lies ;  but  if  the  amount 
authorizes  an  appeal,  the  question  of  costs  is  subject  to  review, 
as  well  as  any  other  question.  (Ben.  Adm.  §  581;  Canter  v. 
Am.  Ins.  Co.  3  Pet.  319 ;  U.  States  v.  The  Malek  Adhel,  2 
How.  237.) 

Where  the  libellant  appeals,  the  amount  of  the  matter  in 
dispute  is  the  amount  demanded  in  the  libel ;  and  where  the 
defendant  or  claimant  appeals,  it  is  the  amount  or  value  ad- 
judged or  decreed  against  him.  {Ante,  p.  283  )  And  if  there 
be  no  amount  specifically  demanded,  the  amount  may  be 
shown  by  afiidavit  or  otherwise,  so,  however,  as  not  to  deviate 
from  the  value  as  stated  in  the  proceedings,  the  court  upon  the 
question  of  amount  leaning  to  a  liberal  construction  in  favor 
of  the  right  of  appeal.  And  when  the  rights  of  the  parties 
are  separate,  though  they  be  co-libollants  or  co-defendants,  and 
the  decree  is  distributive,  as  in  cases  of  salvage,  mariner's 
wages,  and  the  like,  the  aggregate  amount  does  not  determine 
the  right  to  appeal,  but  each  party's  separate  interest  must  ex- 
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ceed  $50.  (Ben.  Adra.  §  581;  Williamson  v.  Kincaid,  4  Dal. 
20;  Comer  v.  Stead,  Id.  22;  E.iclimond  v.  City  of  Milwaukee, 
21  How.  392;  U.  States  v.  The  Unison,  4  Cr.  216;  Wise  v. 
Columbia  T.  P.  Co.  Y  Cr.  276 ;  Gordon  v.  Ogden,  3  Pet. 
34:-'5  ;  Smith  v.  Honey,  Id.  469 ;  Knapp  v.  Banks,  2  How. 
73 ;  U.  States  v.  Boxes  of  Sugar,  7  Pet.  459  &  seq ;  Stratton 
V.  Farris,  8  Pet.  4 ;  Gruner  v.  U.  States,  11  How.  163  ;  Udell 
V.  The  Ohio,  17  How.  17;  Olney  v.  The  Falcon,  Id.  19; 
Clifton  V.  Sheldon,  23  How.  481 ;  Sampson  v.  "Walsh,  24  How. 
207 ;  Seaver  v.  Bigelow,  5  Wal.  208  ;  The  Patapsco,  12  Wal. 
451;  Parker  v.  Latey,  12  Wal., 390;  The  Grace  Girdler,  6 
Wal.  441.) 

On  an  appeal  by  one  party  from  a  part  only  of  a  decree,  the 
whole  decree  is  brought  up  for  review;  and  after  a  decision 
of  the  appeal,  the  circuit  court  executes  the  whole  decree, 
witliout  remanding  the  cause  to  the  district  court.  (Ben.  Adm. 
§  581  a;  Montgomery  v.  Anderson,  21  How.  388.) 

All  appeals  from  the  district  court  to  the  circuit  court,  must 
be  made  to  the  circuit  court  next  to  be  holden  in  the  district, 
and  while  the  district  court  is  sitting,  or  within  such  other 
time  as  the  district  court,  by  its  general  rules,  or  by  special 
order,  shall  direct,  or  in  tlie  absence  of  such  rule  or  order,  with- 
in thirty  days  from  the  rendering  of  the  decree.  (Adm. 
Hules,  45;  I)est.  Fed.  Proc.  329;  1  Abb.  U.  S.  Pr.  155;  13 
Wal.  xiv;  The  Ifuestra  Senora  de  Eegla,  17  Wal.  31.) 
Thus  the  rules  of  the  district  court  for  the  Eastern  District  of 
Virginia  (132)  allow  ten  days  from  the  time  of  rendering  the 
•decree,  to  enter  an  appeal,  within  which  time  the  decree  shall 
not  be  executed.  The  appeal  is  sufficiently  entered  by  a  brief 
notice  in  writing  to  the  clerk  and  opposite  proctor,  that  the 
party  appeals  in  the  cause,  without  any  petition  to  the  court 
for  leave  to  enter  it.     (2  Hughes'  Rep.  596.) 

And  when  an  appeal  is  entered,  the  appellant  shall,  within 
ten  days  thereafter,  give  security  for  damages  and  costs,  or 
else  the  decree  may  be  executed  as  if  there  had  been  no  ap- 
peal, unless  further  time  be  allowed  by  the  court.  And  with- 
in fifteen  days  after  the  appeal  entered,  the  appellant  shall 
cause  a  transcript  of  the  proceedings  to  be  transmitted  to  the 
circuit  court,  or  else  the  decree  shall  be  executed  as  if  there 
was  no  appeal,  unless  the  court,  upon  the  special  motion  of 
the  appellant,  shall  order  otherwise.  (Pules  E.  Dist.  Va.  133, 
134;  2  Hughes'  P.  596-'7;  Infra  p.         .) 

The  appellant  must  give  four  days'  notice  to  the  adverse 
party,  or  to  his  proctor,  if  he  have  one,  of  the  time  and  place 
of  giving  the  stipulation,  and  of  the  persons  proposed  as 
sureties.  The  sureties  must  then  justify,  or  submit  to  an  ex- 
amination as  to  their  sufficiency.  The  stipulation  is  in  double 
the  amount  of  the  decree  for  damages,  or  debt  and  costs,  when 
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the  defendant  appeals,  and  in  such  sum  as  may  be  fixed  by  the 
court,  if  the  appeal  is  by  the  libellant.  (Ben.  Adm.  §  585 ;  Id. 
p.  688.) 

The  rules  of  the  circuit  court,  as  e.  g.  of  the  circuit  court  for 
the  Southern  District  of  New  Yoi'k,  sometimes  require  a  more 
formal  entry  of  the  appeal,  and  when  such  rules  exist,,  the  ap- 
peal must  conform  thereto.  (Ben.  Adm.  §  585;  Id.  p.  393, 
JRule,  118.) 

The  citation  or  summons  to  the  appellee  to  answer  the  ap- 
peal, when  the  appeal  is  from  the  district  to  the  circuit  court, 
must  be  signed  h^  the  judge  of  the  district  court,  or  by  one 
of  the  judges  of  the  circuit  court,  and  the  adverse  party  must 
have  at  least  twenty  days'  notice.  When  the  appeal  is  from  a 
circuit  court  to  the  supreme  court,  the  citation  is  to  be  signed 
by  a  judge  of  the  circuit  court,  or  by  a  justice  of  the  supreme 
•court,  and  the  adverse  party  is  to  have  at  least  thirty  days' 
notice.  (Rev.  Stats.  U.  S.''§  998,  999;  U.  S.  v.  Hodge,  3 
How.  534 ;  Sheppard  v.  Wilson,  5  How.  213 ;  Villabolas  v. 
TJ.  S.  6  How.  89,  90;  Davidson  v.  Linier,  4  Wal.  453;  Pal- 
mer V.  Donner,  7  Wal.  541 ;  Bartemeyer  v.  Iowa,  14  Wal.  27.) 

Every  justice  or  judge  who  signs  a  citation  on  appeal  is  re- 
quired, except  in  cases  brought  up  by  the  United  States,  or  by 
any  department  of  government,  to  take  good  and  sufficient 
security  as  above  mentioned,  that  the  appellant  sliall  prose- 
cute his  appeal  to  effect ;  and  if  he  fail,  answer  all  damages 
and  costs  if  execution  is  stayed,  and  all  costs  only  where  exe- 
cution is  not  stayed.  (Rev.  Stats.  U.  S.  §  1000  ;  Supra, 
p.  1294.) 

Tlie  parties  are  admitted  to  allege  and  prove  in  an  appellate 
-court  in  admiralty  whatever  they  might  have  alleged  and 
proved  in  the  court  below,  provided  only  that  no  new  subject 
of  controversy  shall  thus  be  introduced  in  the  appellate  court. 
(Ben.  Adm.  §  586  ;  Id.  §  483 ;  Ante,  p.  1285;  Rev.  Stats.  U. 
S.  §  698;  The  Oler,  2  Hughes,  14.)  The  effect  of  thus  allow- 
ing new  allegations  and  new  proofs  in  an  appellate  court,  is  to 
make  a  three-fold  classification  of  appeals  needful,  namely : 

(1),  Where  upon  the  same  pleadings  and  proofs  the  cause  is 
to  be  heard  in  the  appellate  court; 

(2),  Where  the  cause  is  to  be  heard  in  the  appellate  court 
upon  the  same  pleadings  and  proofs  as  in  the  court  below,  and 
upon  other  allegations  and  testimony  introduced  f  ot  the  first 
time  in  the  court  above  ;  and 

(3),  Where  the  whole  proceeding  is  re-constructed,  new 
pleadings  and  allegations  and  new  proofs  are  put  in,  and  the 
cause  proceeds  as  though  it  had  never  been  heard  in  the  court 
below.  (Ben.  Adm.  §  586.)  It  should  be  observed  that  ap- 
peals of  the  last  class  are  rarely  if  ever  necessary  or  expedient. 
{Ben.  Adm.  §  587.) 
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Accordingly,  the  rules  in  admiralty  of  the  circuit  coui't  for 
the  Southern  District  of  New  York  make  different  provieiona 
for  these  several  cases,  in  respect  to  the  preparation  of  the 
formal  petition  of  appeal.  See  Ben.  Adm.  p.  393, 394 ;  Rules- 
119, 121  to  123. 

The  manner  of  making  up  records  in  the  district  courts,  ta 
be  transmitted  to  the  circuit  courts  on  appeals,  and  the  con- 
tents of  the  record,  are  prescribed  by  the  admiralty  rules  of 
the  supreme  court.  (Rules  52;  Dest.  Fed.  Pro.  331-'2;  1 
Abb.  U.  S.  Pr.  157;  17  How.  vi;  The  Grace  Gridler,  6  Wal. 
441 ;  White  v.  Cannon,  6  Wal,  443 ;  The  Vaughan,  &c.,  14 
Wal.  258.) 

Within  four  days  after  the  documents  are  completed  by  the 
clerk  of  the  district  court,  the  appellant  must  cause  them  to 
be  filed  in  the  circuit  court  under  penalty  of  being  deemed  to 
have  deserted  his  cause,  which  being  certified  to  the  court 
below,  that  court  may  proceed  to  execute  its  decree.  (Ben. 
Adm.  §  588;  Id.  p.  393,  Rule,  124;  Id.  p.  684.) 

The  circuit  court  is  deemed  to  be  possessed  of  the  cause,.  ^ 
and  of  the  property  involved  in  it,  from  the  time  of  filing  the 
appeal  with  the  accompanying  documents,  and  thenceforward 
it  is  not  in  the  district  court  at  all,  nor  can  that  court  make 
any  further  order  respecting  it.  All  orders  must  be  made  by 
the  circuit  court,  which  must  execute  its  own  judgment  with- 
out the  intervention  of  the  district  court ;  whilst  upon  appeals 
from  the  circuit  court  to  the  supreme  court,  that  court  does  not 
execute  its  own  sentence,  but  awards  its  mandate  to  the  circuit 
court  to  issue  execution.  (Ben.  Adm.  §  588,  589;  Id.  p.  394, 
Rule,  125  :  The  Collector,  6  Wheat.  194 ;  Montgomery  v. 
Anderson,  21  How.  386  ;  The  Lady  Pike,  6  Otto.  (96  U;  S.> 
465-'6.) 

The  appeal  suspends  the  execution  of  the  sentence  below 
by  its  own  inherent  effect;  but  if  the  inferior  court  should  not- 
withstanding proceed  to  execute  it,  the  appellate  court  will, 
on  notice  and  hearing  the  parties,  award  an  inhibition  thereto. 
Meanwhile  the  cause  in  the  appellate  court  is  to  be  lieard  de 
novo,  as  if  no  sentence  had  been  passed,  and  consequently  the 
final  decree  in  the  appellate  court  is  determined  by  the  law 
and  the  facts  as  they  exist  when  it  is  pronounced.  (Ben.  Adm.^ 
§  590,  591 ;  Penballow  v.  Doane,  3  Dal.  54 ;  Yeaton  v.  U. 
States,  5  Cr.  281 ;  U.  States  v.  Preston,  3  Pet.  66-'7.) 

It  is  worth  while  to  observe,  that  the  record  or  return  sent 
from  the  court  below,  in  response  to  the  citation  or  summons 
issued  upon  the  appeal,  is  denominated,  quaintly  enough, 
apostles,  from  the  Greek,  anoarslXeiv,  te  send  away.  (Ben. 
Adm.  p.  687,  692.)  But  it  seems  apostles  are  not  ne- 
cessary when  the  appeal  is  m  writing,  seeing  that  the  instru- 
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ment  of  appeal  itself  contains  the  whole  matter  of  complaint. 
(2  Bro.  Civ.  &  Adm.  Law.  438,  and  n.  (53).) 

The  appeal  being  perfected,  and  the  proper  documents  re- 
turned to  the  circuit  court,  the  appellant's  proctor  should  no- 
tify the  proctor  of  the  appellee  thereof,  when  the  proctor  of 
the  appellee  should  enter  his  appearance  by  a  written  notice 
to  the  clerk ;  and  if  he  omits  to  do  so  within  the  first  two  days 
in  the  term  next  after  he  is  notified  of  the  filing  of  the  re- 
turn, the  case  may  be  brought  on  by  the  appellant,  and  heard 
ex-parte.     (Ben.  Adm.  §  592  ;  Id.  394-5,  Rule,  126.) 

If  the  appeal  is  of  that  kind  that  requires  new  pleadings, 
they  are  to  be  filed  accordingly  within  the  times  limited  by 
the  court,  and  the  cause  proceeds  like  a  new  trial  of  an  original 
cause.  The  written  depositions  and  answers  to  interrogato- 
ries and  other  written  testimony  from  the  district  court  may 
be  used  in  the  circuit  court.  But  the  further  proof  by  wit- 
nesses, if  any,  must  be  by  depositions  taken  before  a  commis- 
sioner of  the  United  States,  or  other  duly  authorized  officer, 
with  notice  to  the  adverse  party,  unless  the  court,  or  one  of  the 
judges,  shall,  upon  motion,  allow  a  commission  to  issue,  to 
take  such  depositions  upon  written  interrogatories  and  cross- 
interrogations.  (Ben.  Adm.  §  593-'4 ;  Id.  p.  395,  Eules,  131, 
132 ;  Adm.  Eules,  49  ;  Dest.  Fed.  Proc.  330 ;  13  How.  vi ; 
The  Samuel,  1  Wheat.  9  ;  The  Georgia,  7  Wal.  38.)  On  the 
other  hand,  if  the  appellee  desires  to  show  cause  why  new  al- 
legations or  proofs  should  not  be  allowed,  or  new  relief  prayed, 
he  must  give  four  days'  notice  thereof,  accompanied  by  affi- 
davit of  the  cause,  which  must  be  made  to  appear  within 
the  first  two  days  of  the  term,  or  else  the  appeal  shall  be 
allowed  according  to  its  terms.  (Ben.  Adm.  p.  394,  Rule 
130.) 

In  the  circuit,  as  in  the  district  court,  both  parties  are 
actors,  and  may  give  notice  of  and  bring  on  the  hearing; 
the  libellant  opening  and  closing  the  case ;  and  the  same  ob- 
servations with  respect  to  the  decree  and  appeal  thereupon  are 
applicable  as  in  the  district  court.  (Ben.  Adm.  §  594,  580 ; 
Ante,  p.  1279  &  seq.) 

By  the  strict  admiralty  practice,  the  clerk  of  the  court  takes 
down  in  writing  the  viva  voce  testimony  of  the  witnesses,  in 
order  that  it  may  be  returned  as  part  of  the  record  in  case  of 
appeal.  This  practice,  which  is  productive  of  much  delay  and 
expense,  is  mitigated  in  some  districts  by  substituting  the 
notes  taken  by  the  district  judge  for  those  of  the  clerk,  each 
party  producing  such  other  proofs  as  are  in  his  power ;  and  it 
is  suggested  in  the  clear  and  satisfactory  work  upon  admiralty 
practice  of  Judge  Benedict,  that  it  would  be  still  further  im- 
proved by  adopting  uniformly,  by  rule  of  the  supreme  court,  a 
usuage  which  prevails  in  the  circuit  court  for  the  Southern 
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District  of  New  York,  of  the  parties,  by  their  respective  proc- 
tors settling  between  them,  with  the  aid  of  the  judge,  a  state- 
ment of  the  testimony  in  the  cause.  (Ben.  Adm.  §  595  ;  Id. 
p.  396,  Rule  135.)  As  an  appeal  from  a  district,  to  a  circuit 
court  may  be  taken  at  any  time  within  one  year,  there  is  pn 
evident  propriety  in  requiring  the  statement  of  the  testimony 
in  all  appealable , cases  to  be  settled  and  filed  while  the  facts 
are  recent.     (Rev.  Stats.  U.  S.  §  635.) 

Wherever  the  appellee  can  show  good  reason  to  apprehend 
that  the  decree  of  the  district  court  should  be  immediately 
carried  into  effect,  subject  to  tha  ultimate  decision  on  appeal, 
(as.  where  the  security  of  a  party  is  likely  to  be  seriously  im- 
paired by  delay,)  the  circuit  court  will,  on  his  motion,  so  di- 
rect, upon  his  giving  his  own  stipulation  to  abide  and  perform 
the  ultimate  decree ;  unless  the  appellant  shall  give  security, 
by  the  stipulation  of  himself  and  competent  sureties,  for  pay- 
ment of  all  damages  and  costs  on  the  appeal.  (Ben.  Adm.  § 
596;  Id.  p.  396,  Rule  133.) 

The  circuit  court  may  affirm,  modify,  or  reverse  any  judg- 
ment, decree,  or  order  of  a  district  court  brought  before  it  for 
review,  or  may  direct  such  judgment,  decree,  or  order  to  be 
rendered,  or  such  further  proceedings  to  be  had  by  the  district 
court  as  the  justice  of  the  case  may  require.  (Rev.  Stats.  U. 
S.  §  636.)  And  the  decree  of  the  circuit  court  is  carried  into 
effect  just  as  that  of  the  district  court  is.  (Ben.  Adm.  §  598, 
555  &  seq;  Ante,  p.  1287,  &  seq.) 

Section  ii. 
2*.  Appellate  Jurisdiction  in  Admiralty   of  the  United  States 
Supreme  Court. 

The  original  jurisdiction  of  the  supreme  court,  it  will  be  re- 
membered, is  confined  to  cases  where  a  State  or  a  foreign  min- 
ister or  consul  is  a  party,  (Ante,  p.  279,  &c.)  and  in  admiralty, 
such  cases  can  occur  still  more  rarely  than  in  other  depart- 
ments of  the  law.  Whenever  such  instances  arise,  the  prac- 
tice therein  will  be  the  same  as  in  the  circuit  and  district  courts 
in  similar  cases,  except  where  it  may  be  otherwise  prescribed 
by  the  rules  of  the  supreme  court  itself.     (Ben.  Adm.  §  599.) 

An  appeal  is  allowed  to  the  supreme  com't  from  all  final  de- 
crees of  any  circuit  court,  or  of  any  district  court  acting  as  a 
circuit  court,  in  case  of  admiralty  and  maritime  jurisdiction,  or 
of  any  district  court  in  prize-causes,  where  the  matter  in  dis- 
pute, exclusive  of  costs,  exceeds  the  sum  or  value  of  $2,000 ; 
or  m^  prize-causes  without  reference  to  the  value  of  the  matter 
in  dispute,  on  the  certificate  of  the  district  judge  that  the  ad- 
judication involves  a  question  of  general  importance.  And  so, 
in  respect  to  prize-causes  depending  in  any  circuit  court  on 
the  30th  of  June,  1864.     (Rev.  Stats.  U.  S.  §  692,  695,  696  ; 
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The  Admiral,  3  "Wal.  611 ;  Withenburg  v.  United  States,  5 
Wal.  821 ;  The  Alicia,  7  Wal.  573.) 

The  doctrines  as  to  the  amount  in  dispute,  as  well  as  in  re- 
spect to  the  character  of  a  final  decree,  are  essentially  the 
same  as  those  already  set  forth  as  to  appeals  from  the  district 
to  the  circuit  court.  {Ante,  p.  1292  &c. ;  TJdall  v.  The  Ohio, 
17  How.  13 ;  Olney  v.  The  Falcon,  Id.  22  ;  Clifton  v.  Shelton, 
23  How.  483;  Sampson  v.  Welsh,  24  How.  208.) 

In  ordinary  admiralty  causes,  appeals  from  a  circuit  or  dis- 
trict court  to  the  supreme  court,  are  limited  to  two  years  after 
the  entry  of  the  decree  or  order,  (saving  tlie  disabilities  of  in- 
fancy, insanity  and  imprisonment) ;  and  in  prize  causes  they 
must  be  made  within  thirty  days  after  the  rendering  pf  the  de- 
cree, unless  the  court  shall  previously  extend  the  time,  for 
cause  shown  in  the  particular  case ;  although  the '  supreme 
court  may  allow  an  appeal  if  it  appear  that  any  appeal  or  no- 
tice of  appeal  was  filed  with  the  clerk  of  the  district  court 
within  thirty  days  next  after  the  rendering  of  the  decree 
therein.  (Eev.  Stats.  U.  S.  §  1008,  1009 ;  The  Protector,  9 
WpI.  687;  The  Neustra  Senora  de  Eegla,  16  Wal.  29.) 

Let  us  note  (1),  The  several  steps  in  taking  an  appeal ;  (2), 
The  entry  of  an  appearance  by  the  appellee ;  (3),  Amendments 
in  respect  to  allegations  and  proofs ;  (4),  Change  of  parties  by 
death ;  (6),  Hearing  in  the  supreme  court ;  (6),  Decree  of  the 
supreme  court ;  and  (7),  The  remittitur  and  mandate  to  the 
court  below; 
W.  C. 
1®.  The  several  steps  in  Taking  an  Appeal. 

The  several  steps  in  taking  an  appeal  are  (1),  The  appeal ; 
(2),  The  security;  (3),  The  citation;  (4),  The  return;  and 
(5),  The  bond  to  be  given  by  the  appellant.  (Ben.  Adm.  § 
601 ,  Id.  p.  689  &  seq;  The  DosHermanos,  10  Wheat.  306.) 
W.  C. 
1*.  The  Appeal. 

The  appeal,  which  is  a  written  petition  addressed  to  the 
supreme  court,  is  entitled  in  the  cause  in  the  circuit  court,  is 
signed  by  the  appellant  or  his  proctor,  briefly  recites  the 
proceedings  in  the  circuit  court,  and  is  filed  with  the  clerk 
of  that  court,  and  a  copy  is  lodged  with  the  clerk,  for  the 
adverse  party,  within  ten  days,  Sundays  excepted,  after  the 
iiliug  of  the  decree  complained  of;  that  is,  in  order  that  the 
appeal  may  operate  per  se  as  a  stay  of  execution.  No  allow- 
ance of  the  appeal  by  the  court  is  needful.  As  soon  as  the 
appeal  is  made,  the  appellant,  within  a  limited  time,  usually 
four  days  to  each  side  alternately,  must,  in  conjunction  with 
his  adversary,  and  if  need  be  with  the  aid  of  the  judge  who 
heard  the  cause,  settle  a  statement  of  the  testimony  on  the 
trial,  except  such  as  was  in  writing,  which  it  suffices  pro- 
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perly  to  refer  to;  and  this  statement,  which  is  engrossed  by 
the  clerk,  and  together  with  the  written  evidericie  is  deemed 
to  constitute  the  proofs  upon  which  the  decree  was  made, 
operates  as  a  stay  of  further  proceedings  in  the  circuit  court. 
<Ben.  Adm.  §  602,  597  ;  Id.  p.  396,  Eule  135  ;  Id.  p.  684, 
689 ;  Davidson  v.  Lanier,  4  Wal.  458.)  Supposing  the  ap- 
peal not  to  be  taken  within  the  time  prescribed,  the  cirieuit 
court  may  proceed  to  carry  its  sentence  into  effect,  and  then, 
in  order  to  arrest  the  proceedings  therein,  after  the  appeal 
is  filed,  it  may  be  necessary  to  resort  to  an  inhibition  or  su- 
persedeas from  the  supreme  coiwt  to  the  circuit  court.  (Ben. 
Adm.  p.  687.) 

A  transcript  of  the  record,  made  up  as  is  directed  by 
admiralty  rules,  52,  (Dest.  Fed.  Proc.  331,)  must  be  filed  at 
»  the  term  of  the  supreme  court  next  after  the  entering  of 
the  appeal,  or  else  the  appeal  is  invalidated,  and  must  be 
entered  anew.  (Eev.  Stats.  U.  S.  §  997;  U.  States  v. 
Hodge,  3  How.  534;  Vniabolos  v.  F.  States,  6  How.  90; 
U.  States  V.  Curry,  6  How.  112;  The  Virginia  t.  West,  19 
How.  182-'3;  Mesa  v.  U.  States,  2  Black,  721;  Custis  v.  U. 
States,  3  Wal.  49,  50.) 
2*.  The  Security. 

We  shall  presently  see  that,  for  the  most  part,  a  citation 
or  summons  must  be  issued  upon  entering  an  appeal,  in 
order  to  bring  the  appellee  before  the  appellate  court.  Let 
it  be  observed,  that  before  any  judge  shall  sign  such  cita- 
tion, he  must,  save  where  the  United  States  is  the  appel- 
lant, take  care  that  the  appellant  has  executed  a  bond,  pay- 
able to  the  appellee,  properly  conditioned,  with  security 
which  the  judge  must  approve,  (and  to  that  end  had  best 
certify  on  the  bond  its  suJBBciency,)  that  the  appellant  will 
prosecute  his  appeal  with  effect;  and  answer  all  damages 
and  costs  if  he  fails  to  make  it  good.  Where  no  stay  of 
proceedings  is  desired,  the  security  is  in  such  amount  as  the 
judge  shall  deem  sufficient  to  meet  the  costs  should  the  de- 
cree be  affirmed ;  but  if  there  is  expected  to  be  a  stay  of  ex- 
ecution, the  security  should  be  in  a  sum  sufficient  to  secure 
the  debt,  damages  and  costs.  The  bond  is  filed  in  the  cir- 
cuit court,  and  remains  there,  because  the  supreme  court 
'  does  not  execute  its  own  decree,  but  remands  the  cause  to 

the  circuit  court  to  carry  it  into  effect.  (Ben.  Adm.  §  603, 
598;  Id.  p.  690;  Kev.  Stats.  TJ.  S.  §  1000;  Catlett  v. 
Brodie,  9  Wheat.  553;  Davenport  v.  Fletcher,  16  How. 
144 ;  Silver  v.  Ladd,  6  Wal.  440 ;  Rubber  Co.  v.  Goodyear, 
6  Wal.  156;  French  v.  Shoemaker,  12  Wal.  99;  Probst  v> 
Probst,  2  Wal.  96;  Bigler  v.  Waller,  12  Wal.  149.) 

And  it  may  be  observed,  that  if  the  appeal  be  taken  with- 
in the  time  prescribed,  that  is,  in  ordinary  cases  in  admi- 
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ralty,  two  years,  and  in  prize  causes  thirty  days,  the  bond 
may  be  given  after  the  lapse  of  that  time.     (Ben.  Adm.  § 
603  ;  The  Dos  Hermanos,  10  Wheat.  306  ;  Probst  v.  Probst, 
2  Wal.  86  ;  Bigler  y.  Waller,  12  Wal.  149.) 
3*.  The  Citation. 

When  the  appeal  is  not  made  in  open  court,  and  at  the 
term  at  which  the  final  decree  was  passed,  or  even  though 
it  is  asked  for  in  open  court,  if  the  security  is  not  taken 
until  after  the  term,  a  citation  or  summons  to  the  opposite 
;party  is  necessary.  (Riley  v.  Lamar,  2  Or.  344  ;  Brockett 
V.  Brockett,  2  How.  238  ;  'Yeaton  v.  Lenox,  7  Pet.  220;  U. 
States  V.  Gomez,  1  Wal.  690.)  It  must  be  signed  by  a 
judge  of  the  circuit  court  which  rendered  the  decree,  or  a 
judge  of  the  supreme  court,  giving  the  adversary  at  least 
thirty  days'  notice,  (as  between  the  circuit  and  district  court 
the  notice,  as  we  have  seen,  is  twenty  days),  the  effect  of 
which  is  to  prevent  the  cause  from  being  heard  before  the 
lapse  of  thirty  days  after  the  service  of  the  notice,  unless 
the  appellee  appear.  And  it  must  be  observed,  that  the 
original  citation,  signed  iy  the  judge,  must  be  returned  and 
filed.  (Rev.  Stats.  U.  S.  §  999,  998;  Ben.  Adm.  p.  691; 
Wilson  V.  Daniel,  3  Dal.  401 ;  Lloyd  v.  Alexander,  1  Or. 
365 ;  The  San  Pedro,  2  Wheat.  142 ;  Villabolos  v.  U.  S.  6 
How.  40 ;  Buckingham  v.  McLean,  13  How.  151 ;  Shep- 
pard  V.  Wilson,  5  How.  211 ;  U.  States  v.  Hodge,  3  How. 
534 ;  Yillabolos  v.  U.  States,  6  How.  81 ;  Davenport  v. 
Fletcher,  16  How.  142;  Nat.  Bank  v.  Omaha,  6  Otto.  (96 
TJ.  S.)  737.)  The  service  of  the  citation  upon  the  appellee 
may  be  proved  by  the  affidavit  of  any  disinterested  person. 
(Ben.  Adm.  p.  692.) 

An  appearance  hj  counsel  is  a  waiver  of  the  citation, 
and  cures,  therefore,  any  irregularity  therein,  unless  when 
the  appearance  is  entered  notice  is  given  of  a  motion  to 
dismiss  the  appeal  for  want  of  a  citation,  and  that  the  ap- 
pearance was  entered  for  that  purpose.  (U.  States  v.  Yates, 
6  How.  605;  Buckingham  v.  McLean,  13  How.  160;  Car- 
roll v.  Dorsey,-  20  How.  209;  Chaffes  v.  Hayward,  Id. 
209-10;  McDonough  v.  Millandon,  8  How.  693;  Sage  v. 
R.  R.  Co.  6  Otto.  (96  TJ.  S.)  712.) 
4*.  The  Return  of  the  Transcript  of  the  Record. 

The  return,  made  by  the  clerk  of  the  circuit  court  to 
the  first  day  of  the  next  term  of  the  supreme  court,  or  if 
the  decree  were  less  than  thirty  days  before  such  first  day, 
to  the  third  Monday  of  the  term,  must  contain  every  thing 
needful  to  place  the  whole  case  before  the  supreme  court,  in 
a  manner  to  be  fully  heard.  Hence  it  certifies  the  whole  re- 
cord, containing  in  itself,  without  references  aliunde,  all  the 
papers,  exhibits,  depositions,  statement  of  testimony  as  set- 
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tied,  and  other  proceedings  from  the  beginning,  in  the  district 
as  well  as  in  the  circuit  court.  And  the  record  must  alsa 
contain  all  objections  urged  to  the  testimony,  or  else  such 
objections  are  deemed  to  be  waived.  (Ben.  Adm.  §  605  j 
Gen.  Kules  Sup.  Ct.  Eule  8 ;  21  How.  vii ;  6  "Wal.  vi ;  15 
Wal.  5  ;  Dest.  Fed.  Proc.  249-'50  ;  Rule  13  ;  9  Wheat,  iv; 
1  Pet.  xi ;  Dest.  Fed.  Proc.  255.) 
5*.  The  Bond  given  by  Appellant  to  the  Clerk  for  Costs. 

It  is  made  the  duty  of  every  justice  or  judge  who  signs  a 
citation  on  any  appeal,  except  in  cases  brought  up  by  the 
United  States,  or  some  department  of  the  government,  to 
take  good  and  sufficient  security  that  the  appellant  shall 
prosecute  his  appeal  to  effect,  and  if  he  fail,  shall  answer  all 
damages  and  costs  where  execution  is  stayed,  or  all  costs 
only  execution  is  not  stayed.  (Rev.  Stats.  TJ.  S.  §  1000  ; 
Supra,  1300.) 

It  is  furthermore  provided  by  a  rule  of  the  supreme  court^ 
that  in  all  cases  the  appellant,  on  docketting  the  cause  and 
filing  the  record,  shall  enter  into  an  undertaking  with  the 
clerk,  with  security  to  his  satisfaction,  for  the  payment  of 
his  fees,  or  otherwise  satisfy  him  in  that  behalf.  (Rules 
Supreme  Ct.  Rule  10;  1  Otto,  (91  U.  S.)  vii;  5  Pet.  724; 
Owings  V.  Tiernan,  10  Pet.  447 ;  Van  Renssalaer  v.  Watts, 
7  How.  785  ;  Dest.  Fed.  Proc.  252.)  And  in  prize-causes, 
the  court  may  require  any  party,  at  any  stage  of  the  cause, 
and  on  claiming  an  appeal,  to  give  security  for  costs.  (Rev. 
Stats.  II.  S.  §  4638,) 
2".  The  Entry  of  an  Appearance  by  the  Appellee. 

Each  party  should  enter  his  appearance  in  person,  or  by 
proctor,  immediately  after  a  return  of  the  appeal.  Or  else,^ 
where  there  is  no  appearance  of  the  appellant,  when  the  case 
is  called  for  trial,  the  appellee  may  have  the  appeal  dismissed, 
or  may  open  the  record  and  pray  for  an  affirmation  of  the 
decree  ;  or  if  the  appellee  be  in  default,  the  court  may  hear 
an  argument  on  the  part  of  the  appellant,  and  give  judgment 
according  to  the  right  of  the  cause;  or  if  both  parties  shall 
be  in  default,  the  appeal  shall  be  dismissed  at  the  costs  of  the 
appellant.  (Rules  Supreme  Ct.  Rules  16,  17,  18  ;  3  Pet. 
xvii ;  1  Pet.  vii ;  12  How.  xi ;  United  States  v.  Yates,  6 
How.  605 ;  Dest.  Fed.  Proc.  257-'8.)  But  in  cases  of  dis- 
missal for  want  of  jurisdiction,  the  fees  for  the  copy  of  the 
record  shall  be  taxed  against  the  party  bringing  the  cause 
into  court,  unless  the  court  shall  otherwise  direct.  (1  Otto, 
(91  U.  S.)  vii;  Dest.  Fed.  Proc.  253,  Rule  10.) 

Where  the  decree  is  rendered  thirty  days  before  the  com- 
mencement of  the  term  of  the  supreme  court,  the  appellant 
must  docket  the  cause  and  file  the  record  with  the  clerk  of 
that  court  within  the  first  six  days  of  the  term;  but  where 
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the  decree  is  rendered  less  than  thirty  days  before  the  com- 
mencement of  the  term,  the  cause  must  be  docketed  and  the 
record  filed  within  the  first  thirty  days  of  the  term;  or  else 
the  appellee  may  have  the  cause  docketed  and  dismissed, 
upon  producing  a  certificate  from  the  clerk  of  the  court  be- 
low, stating  that  the  appeal  had  been  duly  sued  out  and  al- 
lowed, or  at  his  option,  may  himself  file  a  copy  of  the  record, 
and  let  the  cause  stand  for  argument  at  the  term.  (Rules 
Supreme  Ct.,  Rule,  9 ;  21  How.  vii,  viii ;  2  Wal.  viii ;  Dest. 
Fed.  Proc.  250  &  seq.) 
3".  Amendments  in  respect  to  Allegations  and  Proofs. 

Amendments  in  the  allegations,  and  additional  proofs,  are 
allowed  in  the  appellate  court  with  great  liberality,  but  not 
in  general,  so  as  to  introduce  a  new  subject  of  controversy. 
If  justice  requires  that  a  new  claim  should  be  put  in,  or 
otherwise  a  new  subject  introduced,  the  court  will  remand 
the  cause  to  the  court  below,  with  directions  to  permit  to  be 
done  that  which  is  needful.  (Ben.  Adm.  §  609 ;  The  Caro- 
line, 7  Cr.  496;  The  Mary,  8  Cr.  388;  The  Society,  9  Cr. 
209;  Honceman  v.  The  N.  Carolina,  15  Pet.  50;  The  Poto- 
mac, 2  Bl.  584.)  But  in  prize-causes,  the  Supreme  court,  if 
in  its  judgment  the  purposes  of  justice  require  it,  may  allow 
any  amendment,  either  in  form  or  substance,  of  any  appeal 
in  prize  causes,  or  allow  a  prize  appeal  therein,  if  it  appears 
that  any  notice  of  appeal,  or  of  intention  to  appeal,  was  filed 
with  the  clerk  of  the  district  court  within  thirty  days  after 
the  rendition  of  the  final  decree.  (Rev.  Stats.  U.  S.  §  1006, 
4636.) 

In  all  cases  of  admiralty  and  maritime  jurisdiction  where 
new  evidence  is  admissible,  the  evidence  by  testimony  of 
witnesses  must  be  taken  under  a  commission  issued  from  the 
supreme  court,  or  from  any  United  States  circuit  court,  under 
the  direction  of  any  judge  thereof;  and  no  such  commission 
shall  issue  but  upon  interrogatories  filed  by  the  applicant, 
and  notice  to  the  adversary,  accompanied  with  a  copy  of  the 
interrogatories,  to  file  cross-interrogatories,  within  twenty 
days.  But  this  shall  not  prevent  any  party  from  giving  oral 
testimony  in  court  where  by  law  it  is  admissible.  (Rules 
Supreme  Ct.,  Rule,  12;  Desty's  Fed.  Proc.  254;  2  Wheat, 
vii;  1  Pet.  ix;  The  James  Wells,  7  Cr.  22;  Hawthorne  v. 
U.  States,  Id.  107;  The  Mabey.  10,  Wal.  419;  The  Western 
Metropohs,  12  Wal.  309.) 
4"=.  Change  of  Parties  by  Death. 

When,  pending  an  appeal  in  the  supreme  court,  either 
party  dies,  (supposing  there  is  no  survivorship  to  the  survi- 
vors), the  personal  representative  of  the  decedent  may  vol- 
untarily come  in,  and  be  admitted  a  party  to  the  suit,  and 
thereupon  the  cause  shall  be  heard  and  determined   as  in 
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other  cases.  And  if  such  representative  does  not  volun- 
tarily become  a  party,  the  adversary  may  suggest  the  death 
on  the  record,  and  on  motion  have  an  order  that,  unless  such 
representative  shall  become  a  party  within  the  first  ten  days 
of  the  ensuing  term,  the  party  moving  for  the  order,  if  ap- 
pellee, may  have  the  appeal  dismissed,  and  if  appellant,  shall 
be  entitled  to  open  the  record,  and  on  hearing  have  the  de- 
cree reversed  if  erroneous.  Provided,  that  the  order  be 
printed  in  some  newspaper  in  "Washington,  which  prints  by 
authority  the  laws  of  the  United  States,  for  three  successive 
weeks,  at  least  sixty  days  before  the  beginning  of  the  next 
term  of  the  supreme  court,  .^nd  where  the  death  of  a  party 
is  suggested,  and  no  representative  of  the  decedent  appears 
by  the  tenth  day  of  the  second  term  next  succeeding  the 
suggestion,  and  no  measures  are  taken  within  that  time  by 
the  opposite  party  to  compel  the  appearance  of  a  represen- 
tative, the  case  abates.  (Rules  Supreme  Ct.  Rule,  15 ;  Dest. 
Fed.  Proc.  255;  6  Wheat,  v;  1  Pet.  ix;  13  How.  v;  Dest. 
Ped.  Proc.  255-'6;  6  Wheat.  260;  Hook  v.  Linton,  10  Pet. 
107;  McKinney  v.  Carroll,  12  Pet.  71;  Phillips  v.  Preston, 
11  How.  294;  Barribeau  v.  Brent,  17  How.  46.) 

Provision  is  made  in  like  manner  by  the  rules  of  the  su- 
preme court  for  the  case  where  when  the  appellant  from  the 
circuit  court  sues  out  his  appeal,  the  opposite  party  is  dead, 
and  has  no  proper  representative  within  the  jurisdiction  of 
the  circuit  court,  but  has  one  in  some  state  or  territory  of 
the  United  States,  for  which  reference  must  be  had  to  the 
rule  itself.  (Rules  Supreme  Ct.  Rule,  15;  20  Wal.  xv; 
Dest.  Fed.  Proc.  256.) 
5*.  The  Hearing  in  the  Supreme  Court. 

No  notice  of  hearing  is  required  as  to  cases  on  the  docket. 
But  of  any  special  motion  not  on  the  docket,  reasonable 
notice  must  be  given  to  the  opposite  party,  with  copies  of  the 
papers  to  be  used  on  the  motion.     (Ben.  Adm   §  610.) 

For  any  irregularity  in  the  appeal,  for  insufficiency  of 
amount,  for  palpable  want  of  jurisdiction,  or  for  any  reason 
why  the  cause  should  not  be  heard  on  appeal,  it  is  the  prac- 
tice to  make  a  special  motion  to  dismiss  the  appeal,  without 
waiting  for  the  call  of  the  cause  in  its  order  on  the  docket. 
But  where  an  appeal  has  been  dismissed  through  mistake,  it 
may  be  reinstated,  or  a  new  appeal  may  be  taken  within  the 
time  limited  by  law  for  appeals.  (Ben.  Adm.  §  611 ;  Bevins 
V.  Ramsey.  11  How.  185;  Stafford  v.  Union  Bank,  16  How. 
135;  Carroll  v.  Dorsey,  20  How.  206;  Herker  v.  Fowler, 
1  Bl.  95;  The  Palmyi-a,  12  Wheat.  1;  U.  States  v.  Parker, 
20  How.  261;  Rogers  v.  Law,  21  How.  526.) 

On  the  second  day  in  each  term,  the  court  commences  to 
call  the  cases  for  argument,  in  the  order  in  which  they  stand 
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on  the  docket,  and  so  proceeds  during  the  term.  If  the  par- 
ties, or  either  of  them,  shall  be  ready  when  the  case  is  called 
it  will  be  heard ;  and  if  neither  party  is  ready  the  cause  goes 
to  the  foot  of  the  docket,  unless  some  satisfactory  reason  to 
the  contrary  is  shown.  No  cause,  sare  those  of  general  pub- 
lic interest,  is  taken  up  out  of  its  order,  or  set  down  for  any 
particular  day,  except  under  special  and  peculiar  circum- 
stances, to  be  shown  to  the  court.  (Rules  of  Supreme  Court, 
Eule  26;  Dest.  Fed.  Proc.  264-'5.) 

Only  two  counsel  can  be  heard  for  each  party,  and  no  more 
than  two  hours  are  allowed  on  each  side  for  the  argument 
without  leave  of  the  court,  granted  before  the  argument  be- 
gins. The  counsel  for  the  appellant  opens  and  concludes  the 
«ase.  Counsel  for  the  appellant  is  required  to  file  with  the 
clerk,  at  least  six  days  before  the  case  is  called  for  argument, 
twenty  copies  of  a  printed  brief,  one  to  be  furnished  on  ap- 
plication to  each  of  the  opposing  counsel.  The  brief  must 
contain  a  concise  statement  of  the  ease,  a  specific  assignment 
of  the  errors  relied  upon,  a  short  statement  of  the  argument, 
exhibiting  clearly  the  points  of  law  or  fact  to  be  discussed, 
with  a  reference  to  the  authorities  relied  on,  the  objections, 
if  any,  to  the  charge  of  the  court,  and  a  specification  of  the 
full  substance  of  the  evidence  admitted  or  rejected.  Counsel 
for  the  appellee  is  to  file  a  similar  brief  mutatis  mutandis. 
"Without  such  assignment  of  errors  counsel  will  not  be  heard, 
nor  any  error  regarded,  except  at  the  pleasure  of  the  court. 
(Eules  Supreme  Ct.,  Eule  21 ;  Dest.  Fed.  Proc.  259  &  seq.) 
If  the  counsel  on  Ijoth  sides  choose  to  submit  printed  argu- 
ments within  the  first  ninety  days  of  the  term,  the  court  will 
receive  them  without  regard  to  the  number  of  the  case  on 
the  docket.  Upon  the  calling  of  the  case  in  its  order,  a 
printed  argument  filed  is  equivalent  to  an  appearance  by 
•counsel.  But  when  a  case  is  taken  up  for  trial  upon  the 
regular  call  of  the  docket,  and  argued  orally  in  behalf  of  only 
one  of  the  parties,  no  printed  argument  will  be  received  un- 
less filed  betore  the  argument  begins,  but  the  court  will  pro- 
ceed to  consider  and  decide  the  case  upon  the  ex-parte  argu- 
ment. No  brief  or  argument  will  be  received  after  a  case 
has  been  argued  and  submitted,  except  upon  special  leave  of 
court,  granted  after  notice  to  the  adversary.  (Eules  Supreme 
Ct.,  Eule  22;  Dest.  Fed.  Proc.  258-'9,  261.) 
6".  The  Decree  of  the  Supreme  Court. 

When  the  sentence  of  the  court  below  is  affirmed,  it  is  in 
the  discretion  of  the  court  to  allow  further  damages  by  way 
of  interest  or  not,  so  that  in  admiralty  no  interest  accrues  on 
the  decree  of  the  lower  court,  unless  specially  directed. 
■(Eules  Supreme  Ct.  Eule  23 ;  Hemmenway  v.  Fisher,  20 
How.  258  &  seq :  Dest.  Fed.  Proc.  262.)     In  cases  of  affirm- 
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ance,  costs  are  always  allowed  the  appellee,  unless  otherwise 
ordered  by  the  court,  as  they  are  also  in  cases  of  dismissal, 
except  for  want  of  jurisdiction,  unless  otherwise  agreed  by 
the  parties.  In  cases  of  reversal,  costs  are  allowed  to  the  ap- 
pellant, unless  otherwise  ordered.  But  no  costs  are  ever  al- 
lowed against  the  United  States.  (Rules  Supreme  Ct.  Eule 
24 ;  12  Pe^  vii ;  1  Wal.  v ;  Dest.  Fed.  Proc.  263-'3.) 

Subject  to  these  general  limitations,  costs  and  counsel-fees 
are  in  the  discretion  of  the  court ;  nor  does  the  appellate 
court  in  general  interfere  with  the  discretion  exercised  by  the 
court  below  in  these  particulars.  (Ben.  Adm.  §  616  ;  Canter, 
&c.  v.  Am.  Ins.  Oo.  3  Pet.  3l9 ;  TJnited  States  v.  the  Malek 
Adhel,  2  How.  237 ;  The  PeterhoflF,  5  Wal.  61-'2 ;  Post  v. 
Jones,  19  How.  161 ;  The  Mary,  9  Cr.  126.) 

The  com't  does  not,  however,  always  simply  affirm  or  re- 
verse the  decree  below,  but  often  modifies  it,  or  makes  a  new 
decree,  such  as  the  court  below  should  have  made.  (Ben. 
Adm.  §  616 ;  Penhallow  v.  Doane,  8  Dal.  54.) 

When  the  supreme  court  is  equally  divided,  as  the  question 
is  shall  the  decree  be  reversed,  if  a  majority  of  the  judges 
are  not  in  favor  of  reversal,  the  decree  of  the  court  below 
stands  affirmed.  (Ben.  Adm.  §  616 ;  The  Antelope,  10 
Wheat.  66  ;  Etting  v.  Bank  of  TJnited  States,  10  Wheat.  59 ; 
Washington  Bridge  Co.  v.  Stewart,  3  How.  424.) 
7".  The  Hemittitur  and  Mandate  to  the  Court  Below. 

Alter  the  cause  has  been  heard  and  decided  in  the  supreme 
court  on  appeal,  whether  it  be  to  dismiss,  or  to  affirm,  or  re- 
verse, that  court  having  no  power  itself,  for  the  most  part,, 
to  enforce  its  sentences,  issues  its  remittitur  and  mandate  to 
the  circuit  court,  or  if  the  cause  came  up  from  a  district 
court,  to  that  court,  directing  the  decree  to  be  entered  and 
executed  as  an  original  decree  of  the  court  below.  And  this 
mandate  it  is  the  duty  of  the  clerk  of  the  supreme  court  emy 
officio  to  issue.  (Ben.  Adm.  §  598,  616  ;  Rules  Supreme  Ct. 
Rule  24;  12  Pet.  vii;  Dest.  Fed.  Proc.  263-'4.) 

When  the  court  below  is  supposed  to  err  in  executing  this 
mandate,  an  appeal  may  be  taken  to  correct  the  error,  and  the 
supreme  court  will  then  construe  the  meaning  thereof.  But 
upon  such  appeal  nothing  is  before  the  court  but  the  pro- 
ceedings subsequent  to  the  mandate.  (Ben.  Adm.  §  617; 
Himeley  v.  Rose,  5  Cr.  313 ;  Canter  v.  Am.  Ins.  Co.  1  Pet. 
511;  The  Santa  Maria,  10  Wheat.  431;  Sibbald  v.  U. 
States,  12  Pet.  488 ;  Walden  v.  Bodley,  9  How.  48 ;  Corning 
V.  Troy  Iron,  &c..  Fact.  15  How.  466 ;  Perkins  v.  Fourni- 
quet,  14  How.  333;  Roberts  v.  Cooper,  20  How.  466;  The 
Lady  Pike,  6  Otto,  (96  U.  S.)  462.) 
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APPENDIX 

TO 

THE  PEACTICE  OF  THE  LAW  IN  CIVIL  CASES, 

CONTAININ& 

FOEMS  USED  IN  OIYIL  PEACTICE. 


1.  /Single  JBill  hy  one  Obligor. — {Ante,  p.  19.) 
$1000. 

On  demand,  [or  " months  after  date,"  &c.,  as  the  case  may  be,]  I  bind  my- 
self and  my  heirs  to  pay  to  C.  0.  one  thousand'doEais,  in  gold.     Witness  my  hand 

and  seal,  this day  of ,  18 — - 

D.  D.  [Seal.] 

2.  Joint  Single  Bill  hy  two  Obligors. 
$1000. 

On  demand,  [or  " months  after  date,"  &c.,  as  the  case  may  be,]  we  bind  our- 
selves and  our  heirs  to  pay  to^O.  C.  one  thousand  dollars,  in  gold.     Witness  our 

hands  and  seals,  this  - —  day  of ,  18 — . 

D.  D.  [Seai.] 
S.  S.    [Seal.] 

3.  Joint  and  Several  Single  Bill  hy  two  Obligors. 

$1000. 

On  demand,  [or  " months  after  date,"  <fcc.,  as  the  case  may  be,]  we  bind  our- 
selves and  our  heirs,  jointly  and  severally,  to  pay  to  0.  0.  one  thousand  doUars  in 

gold.     Witness  our  hands  and  seals,  this day  of ,  18 — . 

D.  D.  [Seal.] 
S.  S.    [Seai,.] 

4.  Penal  Bill  or  Bond. — {Ante,jp.  19.) 

$1000 

2        On  demand,  [or  " months  after  date,  (fee,  as  the  case  may  be,]  I 

bind  myself  and  my  heirs  to  pay  to  0.  0.  one  thousand  dollars  in  gold, 
in  the  penalty  of  two  thousand  doUars  in  gold.    Witness  my  hand  and  seal, 

this day  of ,  18 — ■ 

D.  D.  [Seal.] 

5.  Bond  with  Condition  to  Pay  Money. — {Ante,  p.  20.) 

I  bind  myself  and  my  heirs  to  pay  to  0.  C.  two  thousand  doUars  is 

gold.     Witness  my  hand  and  seal,  this day  of ,  18 — . 

The  condition  of  the  above  obligation  is  such  that  whereas  I  am  bound 
unto  the  said  C.  C.  in  the  sum  of  one  thousand  dollars  in  gold,  to  be  paid 
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to  the  said  C.  C.  on  or  before  the day  of ,  in  the  year  18 — ;  now  if  I 

shall  pay  to  the  said  C.  C.  the  said  sum  of  one  thousand  dollars  in  gold  on  or  be- 
fore the  day  and  year  aforesaid,  the  above  obligation  is  to  be  void,  otherwise  to  re- 
main in  full  force  and  virtue. 

D.  D.  [Sbai.] 

€.  Bond  with  Condition  to  Pay  Money  hy  Principal  and  Surety. 

$1000 

2        We  bind  ourselves  and  our  heirs  to  pay  to  C.  0.  two  thousand  dollars 

~~~"    in  gold.     Witness  our  hands  and  seals,  this day  of ,  18 — . 

The  condition  of  the  above  obligation  is  such  that,  whereas  D.  D.  is 
bound  unto  the  said  G.  C.  in  the  |nm  of  one  thousand  dollars,  to  be  paid 

to  the  said  0.  0.  in  gold,  on  or  before  the day  of ,  in  the  year  18 — ;  now 

if  the  said  D.  D.  shall  pay  to  the  said  0.  C,  the  said  sum  of  one  thousand  dollars 
in  gold  on  or  before  the  day  and  year  aforesaid,  the  above  obligation  is  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

D.  D.  [Sbai,.] 
S.  S.    [Seai,.] 

7.  Promissory  Note,  not  Negotiable. — {Ante,p.  20.) 

#1000. 

On  demand,  [or  " months  after  date,"  &c.,  as  the  case  may  be,]  I  promise 

to  pay  to  C.  0,  one  thousand  dollars  in  gold,  for  value  received.     Witness  my  hand 

saA.  seal,  this day  of ,  18 — . 

D.  D. 

8.  Foreign  Bill  of  Exchange. — (Ante,  p.  22.) 

#1000.  Ohablottesville,  Va.,  October ,  18 — . 

At  sight,  [or  " days'after  sight,"  &e.,  as  the  case  may  be,]  of  this  my  first 

of  exchange  [second  and  third  of  same  tenor  and  date  not  paid,]  pay  to  0.  C.  or 
order,  [or  "to  bearer,"]  on  thousand  dollars  in  gold,  value  received,  and  charge 
the  account  of —  Your  obt.  St.  D.  D. 

To  A.  A.,  Esq.,  Monin-eal,  Canada.', 

9.  Inland  Bill  of  Exchange. — {Ante,  p.  22.) 

iflOOO-  tCHAELOTTESVtLKE,  Va.,  Ootobcr ,  18—. 

At  sight,  [or  " days  after  sight,"  &c.,  as  the  case  may  be,]  pay  to  C.  0.,  or 

order,  [or  "to  bearer,'  ]  one  thousand  dollars  in  gold,  value  received,  and  charge 
to  account  of —  Your  obt.  St.  D.  D. 

To  A.  A.,  Esq.,  Richmond,  Va. 

10.  Note  Negotiable — {An:te,p.  23. 

$1000.  Chablottesvtlm!,  Va.,  October ,  18 — . 

days  after  date,  for  value'received,  I  promise  to  pay  to  0.  0.,  or  order,  [or 

"to  bearer,"]  one  thousand  dollars  in  gold,  negotiable  and  payable,  without  offset, 
at  the  First  National  Bank,  Kichmond,  Virginia. 

The  maker  and  endorsers  hereof  waive  the  benefit  of  their  homestead  exemption 
ss  to  this  note.  j)_  j)_ 

11.  Arbitration  Bond. — (Ante, p.  2t>) 
Know  all  men  that  I,  D.  D..  am  held  and  firmly  bound  unto  0.  0.  in  the  sum  of 
dollars  in  gold,  to  be  paid  to  the  said  0.  C,  for  which  payment  I  bind  myself 
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and  my  heirs  by  these  presents.     Sealed  with  my  seal,  and  dated  this day  of 

,  in  the  year  18 — . 

*rhe  condition  of  the  above  obligation  is  such  that  if  the  above-boond  D.  D.,  his 
executors  and  administrators,  shall  for  his  and  their  part,  in  and  by  aU  things, 
well  and  truly  observe,  perform,  and  keep  the  award  and  determination  of  Z.,  T. 
afidZ.,  or  any  two  of  them  indifferently  chosen  by  the  said  0.  0.  and  D.  D.  to 
arbitrate,  award,  and  determine  concerning  all  manner  of  actions,  and  causes  of 
action,  suits,  bonds,  contracts,  covenants,  promises,  accounts,  reckonings,  judg- 
ments, executions,  controverBies,  trespasses,  damages,  and  demands  whatsoever, 
both  in  law  and  in  equity,  at  any  time  heretofore  had,  moved,  sued,  prosecuted, 
done,  suffered,  or  committed  by  or  between  the  said  parties,  so  as  the  award  of  the 
said  arbitrators  [where  there  are  three  or  more  arbitrators,  say  "or  any  two 
of  them,"]  be  made  and  set  down  in  writing  under  their  hands  and  seals, 
[or  the  hands  and  seals  of  any  two  of  them,]  ready  to  be  delivered  to  the  said 
parties  in  difference,  on  or  before  the day  of ,  18 — ,  (*)  then  this  obliga- 
tion shall  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

D.  D.,  [Seai.] 

When,  in  the  event  of  the  arUtrators  disagreeing,  the  vmaird  is  to  he  made  by  arit 
umpi/re, — follow  the  foregoing  form  to  the  (*),  and  then  say : 
^  And  if  the  said  arbitrators  shall  not  make  such  their  award  of  and  concerning- 
the  premises  within  the  time  limited  as  aforesaid,  then  if  the  said  D.  D.,  his  exe- 
cutors and  administrators,  for  his  and  their  part  do  and  shall  well  and  truly  observe, 
perform,  and  keep  the  award,  determination,  and  umpirage  of  B.  S.  (being  a  per- 
son indifferently  chosen  by  the  said  parties  for  umpire,)  in  and  concerning  the  pre- 
mises, so  as  the  said  umpire  do  make  and  set  down  his  award  and  umpirage  in  writ- 
ing, under  his  hand  and  seal,  ready  to  be  dehvered  to  the  said  parties  in  difference, 

on  or  before  the day  of ,  18 — ,  then  this  obUgation  shall  be  void,  <fec. 

When  the  awa/rd  is  to  be  made  a  rule  of  court, — follow  the^  foregoing  form  to 
the  (*),  and  then  say  : 

And  it  is  hereby  agreed  by  and  between  the  said  parties,  that  these  presents,  and 
the  submission  hereby  made  of  the  said  matters  in  controversy,  shall  be  made  a 

rule  of  the court  of  the  county  [or  corporation]  of ■,  to  the  end  that 

the  said  parties  in  difference  shall  be  finally  concluded  by  the  said  arbitration  and 
award  in  pursuance  of  these  presents,  according  to  the  statute  in  that  case  made 
and  provided. 

12.  Title  Bond.— {Ante,  p.  25.) 

Know  aU  men  that  I,  J).  D.,  am  held  and  firmly  bound  unto  B.  P.  in  the  sum 

of dollars,  to  be  paid  to  the  said  B.  P.,  his  heirs,  personal  representatives, 

or  assigns,  in  gold.     For  the  payment  whereof  I  bind  myself  and  my  heirs  firmly 

by  these  presents.     Sealed  with  my  seal,  and  dated  this day  of ,  in 

the  year  18  — . 

The  condition  of  the  above  obligation  is  such  that  whereas  the  above-bound  D. 
D.  has  agreed  to  sell  and  convey  to  the  said  B.  P.,  possession  to  be  given  imme- 
diately, a  tract  or  parcel  of  land  called ,  lying  in county,  estimated 

to  contain acres,  be  the  same,  however,  ever  so  much  more  or  less,  and 

bounded  as  follows : 

{State  the  bounda/ries.~\ 
for  which  the  said  B.  P.  has  agreed  to  pay  to  the  above-bound  B.  D„  the  sum  of 

dollars,  in equal  annual  instalments  of dollars  each,  the  first 

to  be  due  and  payable  on  the day  of ,  in  the  year  18 — ,  and  the  re- 
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mainder  of  the  said  instalmetits  to  be  paid  seveially,  on  the  same  day,  annnally, 

in  each  successive  year  thereafter,  for years ;  and  whereas  it  is  agreed  by 

and  between  the  said  parties,  that  after  the  payment  to  the  above-bound  D.  D. 

by  the  said  R.  P.,  of  the of  the  said  instalments,  the  above-bound  D.  D. 

shall  and  will  immediately  thereupon  convey  the  premises  aforesaid,  with  all  the 
appurtenances  thereunto  belonging,  by  good  and  sure  title,  in  fee-simple,  to  tiie 
said  E.  P.,  his  heirs  and  assigns,  by  sufficient  deed  of  conveyance,  with  proper 
and  usual  covenants  of  title  against  the  claim  of  all  persons.  Now,  if  the  above- 
bound  D.  D.  shall  well  and  truly,  and  according  to  the  true  intent  and  meaning 
hereof,  perform  and  satisfy  each  and  aU  of  the  stipulations  aforesaid,  in  his  part 
to  be  performed  and  satisfied,  so  that  no  default  therein,  nor  in  any  part  thereof, 
on  his  part  shall  occur,  and  until  the  conv^ance  aforesaid  of  the  said  premises, 
shall  be  made  as  aforesaid,  shall  permit  the  said  B.  P.,  his  heirs  and  assigns, 
peaceably  and  quietly  to  possess,  hold  and  enjoy  the  premises  aforesaid,  with 
the  appurtenances  thereunto  belonging,  without  let  or  hindrance,  then  the  above 
obligation  to  be  void,  or  else  to  remain  in  full  force  and  virtue. 

D.  D.  [Seal.] 

13.  Sheriff's  Bond.— {Ante,  p.  26.) 

Know  aU  men  that  we,  D.  D.,  J.  S.,  K.  S.,  and  S.  S.  are  held  and  firmly  bound 

unto  the  Commonwealth  of  Virginia,  in  the  sum  of dollars,  to  be  paid  to 

the  said  Commonwealth.  For  the  payment  whereof,  we  bind  ourselves  and  our 
heirs,  jointly  and  severally,  by  these  presents.  Sealed  with  our  seals,  and  dated 
this day  of of —,  in  the  year  of  our  Lord,  18  — . 

The  condition  of  the  above  obligation  is  such  that  whereas  the  above-bound  D. 

T5.  has  been  duly  elected  by  the  qualified  voters  of  the  county  of ,  Sheriff 

of  the  said  county,  to  serve  as  sueh  sheriff,  within  the- said  county,  for  the  term  of 
four  years,  from  the  first  day  of  July,  in  the  year  of  our  Lord,  18  — .  Now,  if 
the  said  D.  D.  shall  faithfully  discharge,  according  to  law,  the  duties  of  his  said 

office  of  sheriff,  in  the  said  county  of ,  during  his  continuance  in  the  said 

office,  then  the  above  obligation  to  be  void ;  otherwise  to  remain  in  full  force  and 
virtue. 

D.  D.  [Seal.] 
J.  S.    [Seal.] 

E.  S.    [SBAi.] 

S.  S.  [Seal.] 
14.  Constables  Bond. — {Ante,  p.  26.) 
Know  all  men,  &c.,  [as  in  No.  13.  J 
The  condition  of  the  above  obligation  is  such  that  whereas  the  above-bound  D, 

D.  has  been  duly  elected  by  the  qualified  voters  of magisterial  district  of 

county,  to  serve  as  constable  for  the  said  district,  for  the  term  of  two 

years,  from  the  first  day  of  July,  in  the  year  of  our  Lord,  18  — .  Now,  if  the  said 
D.  D.  shall  faithfully  discharge,  according  to  law,  the  duties  of  his  said  office  of 
constable  for  the  said  district,  during  his  continuance  in  such  office,  then  the 
above  obligation  to  be  void  ;  otherwise  to  remain  in  fuU  force  and  virtue. 

D.  D.  [Seal.] 
S.  S.    [Seal.] 

15.  Bond  of  Sergeant  of  Corporation. — {Ante,  p.  26.) 
Known  all  men,  &c.,  [as  in  No.  13.j 

The  condition  of  the  above  obligation  is  such  that  whereas  D.  D.  has  been  duly 
elected  by  the  qualified  voters  of  the  city  [or  town]  of ,  to  serve  as  oity 
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{or  town]  sergeant  in  and  for  the  said  corporation,  for  the  term  of  two  years, 
from  the  first  day  of  July,  in  the  year  of  our  Lord,  18  — .  Now,  if  the  said  D.  D. 
shall  faithfully  discharge,  according  to  law,  the  duties  of  his  said  office  of  city  [or 
town]  sergeant,  in  and  for  the  corporation  aforesaid,  during  his  continuance  in 
such  office,  then  the  above  obligation  to  be  void  ;  othervrise  to  remain  in  full  force 
and  virtue. 

D.  D.  [Seal.] 
S.  S.     [Seal.] 

''16.  Guardian's  Bond. — {Ante,  p.  27.) 

Know  all  men,  &c.,  [as  in  No.  13.] 

The  condition  of  the  above  obligation  is  such,  that  whereas  the  above-bound 

D,  D.  hath  this  day,  by  the  county  [or  corporation]  court  of  county  [or 

<!orporation]  been  appointed  guardian  of  W.  W.,  orphan  of  C.  W.,  deceased; 
if,  therefore,  the  said  D.  D.  shall  faithfully  discharge  the  duties  of  the  said  trust, 
And  at  the  expiration  thereof  shall  deliver  and  pay  all  the  estate  and  money  in  his 
hands,  or  with  which  ke  is  chargeable  by  reason  of  such  trust,  to  those  entitled 
thereto,  then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue.  \ 

D.  D.  [Seal.] 
S.  S.    [Seal.] 

17.  Bond  of  Executor  or  Administrator. — {Ante,  p.  27. ) 
Know  all  men,  Ac,  [as  in  No.  13.] 

The  condition  of  the  above  obligation  is  such,  that  if  the  above-bound  D.  D., 
as.  executor  of  the  last  will  and  testament,  [or  "as  administrator"]  of  B.  N.,  de- 
ceased, shall  faithfully  discharge  the  duties  of  the  said  trust,  then  this  obligation 
is  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

D.  D.  [Seai.] 
S.  S.    [Seal.] 

18.  Refunding  Bond. — {Ante,  p.  27.) 

Know  all  men  that  we,  D.  D  ,  J.  S. ,  and  K.  S.  are  held  and  firmly  bound  unto  B. 
E.,  executor  of  the  last  will  and  testament  [or  "administrator"]  of  X.  T.,  de- 
ceased, in  the  sum  of dollars,  to  be  paid  to  the  said  E.  E.,  his  executors  or 

administrators,  in  gold.  For  the  payment  whereof,  we  bind  ourselves  and  our 
ieirs  jointly  and  severally,  by  these  presents.  Sealed  with  our  seals,  aiid  dated 
this day  of ,  in  the  year  of  our  Lord,  18 — - 

The  condition  of  the  above  obligation  is  such,  that  whereas  by  the  will  of  the 
said  X,  Y.,  deceased,  a  legacy  of  dollars  was  bequeathed  to  the  above- 
bound  D.  D. ,  [or  '  'whereas  the  said  D.  D.  is  entitled  to dollars,  as  his  dis- 
tributive share  of  the  personal  estate  of  the  said  deceased"],  which  has  this  day 
been  paid  to  him  by  the  said  E.  E.  Now  if  the  said  D.  D.  shall  refund  due  propor- 
tions of  any  debts  or  demands  which  may  hereafter  appear  against  the  estate  of 
the  said  X.  Y.,  and  the  coiits  attending  the  recovery  of  such  debts,  then  the  above 
•obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

D.  D.  [Seai.] 
S.  S.    [Seal.] 

19.  Indemnifying  Bond. — {Ante,  p.  27.) 

Know  aU  men  that  we,  C.  C.  and  J.  8.,  are  held  and  firmly  bound  unto  L.  M., 
sheriff  of  the  county  of  A,  [or  "sergeant  of  the  corporation  of  A"],  in  the  sum 
of   dollars,  [a  penalty  double  the  value  of  the  property  levied  iipon] ;   To 
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the  payment  whereof,  to  be  made  to  the  said  L.  M.,  sheriff,  as  aforesaid,  ia  gold, 
we  bind  ontselves  and  onr  heirs  jointly  and  severely  by  these  presents.     Sealed 

with  our  seals,  and  dated  this  day  of ,  in  the  year  of  our  Lord,  18 — , 

The  condition  of  the  above  obligation  is  sach,  that  whereas  the  above-bound 

C.  C,  upon  a  judgment  obtained  by  him  in  the  court  of  the  county  [or 

"  corporation"]  of  A,  against  D.  D.,  has  sued  out  a  writ  of  fieri  faoiaa  for  taking 
the  goiods  and  chattels  of  the  said  D.  D.,  to  satisfy  the  said  C.  C,  the  sum  of 
dollars,  with  interest  thereon,  after  the  rate  of per  centum  per  an- 
num, from  the day  of ,  18 — .  until  paid,  and  dollars  costs,. 

which  vrrit  is  directed  to  the  sheriff  of  the  said  county  [or  "sergeant  of  the  said 
corporation"]  of  A ;  and  J.  B.,  deputy  for  L.  M.,  sheriff  of  the  said  county  [or 
"sergeant  of  the  said  corporation,"]  has  levied  the  said  execution  on  the  follow- 
ing property,  to-wit,  [speeify  if]  :  and  a  doubt  arising  whether  the  said  property 
is  liable  to  such  levy,  the  uaid  sheriff  has  applied  to  the  said  C.  C.  for  an  indem- 
nifying bond,  according  to  the  statute  in  such  case.  Now,  if  the  said  C.  0.  and 
J.  S.,  or  their  heirs  or  personal  representatives,  shall  indemnify  the  said  L.  M., 
sheriff  [or  "  sergeant"]  as  aforesaid,  against  all  damages  which  he  may  sustain  in 
consequence  of  the  seizure  or  sale  of  the  property  on  which  the  said  execution 
hath  been  levied  ;  and  shall  moreover  pay  and  satisfy  to  any  person  or  persons 
claitaing  title  to  the  said  property,  all  damages  which  such  person  or  persons  may 
sustain  in  consequence  of  such  seizure  and  sale ;  and  shall  also  warrant  and  de- 
fend to  the  purchaser  or  purchasers  of  the  said  property  such  interest  and  estate 
therein  as  shall  be  sold  under  the  said  execution,  then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

C.  C.  [Seai.] 
J.  S.    [Seai.] 

20.  Delivery  or  Forthcoming  Bond. — {Atite,  p.  28.) 

Know  all  men  that  we,  D.  D.  and  J.  S.,  are  held  and  firmly  bound  unto  C.  0., 

in  the  sum  of  dollars,  [the  penalty  double  the  xialue  of  the  goods  levieit 

v/pori],  to  the  payment  whereof,  to  be  made  to  the  said  0.  C. ,  in  gold,  we  bind, 
ourselves  and  our  heirs  jointly  and  severally  by  these  presents.  Sealed  with  our 
seals,  and  dated  this day  of ,  in  the  year  of  our  Lord,  18 — . 

The  condition  of  the  above  obligation  is  such,  that  whereas  the  above-named 

C.  C,  upon  a  judgment  obtained  by  him  in  the  • court  of  the  county  [or 

"  corporation"]  of  A,  against  the  above-bound  D.  D.,  hath  sued  out  of  the  said 
court  a  writ  of  fi^ri  facias  for  taking  the  goods  and  chattels  of  the  said  D.  D.,  di- 
rected to  the  sheriff  of  the  county  [or  "sergeant  of  the  corporation"]  of , 

which  writ,  with  the  legal  costs  attending,  the  same  amounts  to  the  sum  of 

dollars.     And  whereas  J.  B.,  deputy  for  L.   M.,  sheriff  of  the  said  county  [or 

"sergeant  of  the  said  corporation"]  of  ,  by  virtue  of  the  said  writ,  hath 

taken  the  following  property  belonging  to  the  said  D.  D.  to  satisfy  the  same, 
to-wit :  [Insert  the  property  levied  on.']  And  the  said  D.  D.  being  desirous  to 
keep  the  same  in  his  possession,  and  at  his  risk,  until  the  day  of  sale  thereof, 
hath  tendered  the  above-bound  J.  S.  as  security  for  the  forthcoming  and  delivery 
thereof,  on  the  day  and  at  the  place  of  sale.  Now,  if  the  said  D.  D.  shall  de- 
liver the  said  goods  and  chattels  to  the  said  L.  M.,  sheriff  of  the  said  county  [or 

"  sergeant  of  the  said  corporation"]  of  ,  or  one  of  his  deputies,  at  the 

courthouse  of  the  said  county  [or  "corporation"]  on  the  first  day  of  the  next 

term  of  the  county  [or  "  corporation"]   court  for  the  said  county  [or 

corporation"]  of ,  [<w  wTiatever  oth^  time  and  place  nuiiy  be  appointed  b^ 
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tJie  officer  for  the  saU],  then  and  there  to  be  sold  to  satisfy  the  said  execution, 
then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

D.  D.  [Seal.] 
J.  S.    [Seal.] 

21.  Hecognizance  in  Court. — {Ante,  p.  28.) 

The  said  D.  D.  and  J,  S.  here  in  court  acknowledge  themselves  to  be  indebted 
to  the  Commonwealth  of  Virginia  in  the  sum  of ■  dollars  each,  of  their  re- 
spective goods  and  chattels,  lands  and  tenements,  to  be  levied,  and  for  the  use  of 
the  Commonwealth  rendered.  Yet  upon  this  condition,  that  if  the  said  D.  D. 
shall  personally  appear  here  before  the  j  adge  of  this  court  on  the  first  day  of  the 
next  term  to  answer  an  indictment  to  be  then  preferred  against  him  for  [describe 
the  offence],  and  shall  not  depart  thence  without  the  leave  of  the  said  court,  then 
this  recognizance  is  to  be  void. 

22.  Hecognizance  hefore  a  Justice  of  the  Peace. — {Ante,  p.  28.) 

Virginia, 

County  [or  "  corporation"]  of  A,  to-wit  : 

Be  it  remembered,  that  on  this day  of ,  in  the  year  18 — ,  D.  D.  and 

J.  S.  came  before  me,  AV.  K.,  a  justice  of  the  peace,  in  and  for  the  said  county, 
and  acknowledged  themselves  severally  to  owe  to  the  Commonwealth  of  Virginia, 

that  is  so  say,  the  said  D.  D.  the  sum  of dollars,  and  the  said  S.  S.  the  sum 

of  dollars,  of  their  respective  goods  and  chattels,  lands  and  tenements,  to 

be  levied,  and  for  the  use  of  the  Commonwealth  rendered.  Yet  upon  this  con- 
dition, that  if  the  said  D.  D.  shall  keep  the  peace  and  be  of  good  behavior  to- 
wards aU  the  citizens  of  this  Commonwealth,  and  especially  towards  C.  C,  for  and 
during  the  term  of  one  year,  [or  for  such  less  time  as  the  justice  shall  direct], 
from  the  date  hereof,  then  this  recognizance  shall  be  void,  otherwise  to  remain 
in  full  force  and  virtue. 

Acknowledged  before  me  the  day  and  year  first  above  written. 
W.  E.,  J.  P. 

D.  D. 
J.  S. 

23.   General  Form  of  Collateral  Agreement. 
(Ante,  p.  28 ;  Grayd.  Forms,  26.) 

Articles  of  agreement  entered  into  this day  of in  the  year  18 — , 

between  C.  C.  of of  the  one  part,  and  D.  D.  of of  the  other  part: 

Witnesseth,  that  the  said  C.  C,  for  the  consideration  hereinafter  mentioned,  doth 
covenant  and  agree  with  the  said  party  of  the  second  part,  that  he,  the  said  party 
of  the  first  part,  shall  and  will,  &c.     [Insert  the  contract  on  C.  G.'s  part] 

And  the  said  party  of  the  second  part  doth  covenant  and  agree  on  his  part,  for 
the  consideration  hereinbefore  mentioned,  that  he,  the  said  party  of  the  second 
part,  shall  and  will,  &c.     [Insert  the  contract  on  D.  D.'spart.] 

And  for  the  faithful  performance  of  the  covenants  and  agreements  aforesaid, 
the  parties  aforesaid  do  hereby  respectively  bind  themselves  and  their  heirs,  each 

to  the  other,  in  the  sum  of dollars,  in  gold. 

Witness  our  hands  and  seals,  the  day  and  year  first  above  written. 

0.  C.    [Seal.] 
D.  D.  [Seal.] 
Vol.  IT.— 83 
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24.  Collateral  Agreement  for  Sale  of  Land. 
{Ante,  p.  28;  Tate's  Forms,  29.) 

Articles  of  agieement  entered  into  this day  of in  the  year  18 — 

between  C.  C .  of ,  of  the  one  part,  and  D,  D.  of ,  of  the  other  part : 

Witnesseth,  that  the  said  C.  C,  for  and  in  consideration  of  the  sum  of 

dollars  in  gold,  to  be  psdd  by  the  said  D.  D. ,  pursuant  to  the  covenant  and  agreement 
of  the  said  D.  D.  hereinafter  mentioned,  doth,  for  himself  and  his  heirs,  covenant 
and  agree  with  the  said  D.  D.,  and  his  heirs  and  assigns,  that  he,  the  said  C.  0. 

and  his  heirs,  shall  and  will,  on  or  before  the day  of ,  18 — ,  make 

out  a  complete  title  in  fee-simple  to,  and  by  such  conveyances,  assurances,  ways 
and  means  in  law,  as  the  said  D.  D.,  his  heirs  and  assigns,  or  his  or  their  counsel 
learned  in  the  law  shall  reasonably  d&vise,  advise,  or  require,  convey,  re- 
lease, and  assure  in  possession  and  enjoyment,  to  the  said  D.  D.,  and  his 
heirs  or  assigns  forever,  free  from  all  manner  of  incumbrances,  claims  and  de- 
mands whatsoever,  and  with  usual  and  proper  covenants  of  title,  all  that  tract  or 
parcel  of  land,  with  its  appurtenances,  lying,  &c.  [Deseribe  the  land  as  definitely 
and  particularly  as  may  be.'] 

And  the  said  D.  D. ,  in  consideration  of  the  covenant  and  agreement  hereinbefore 
contained,  on  the  part  of  the  said  C.  C,  doth  for  himself  and  his  heirs,  covenant 
and  agree  with  the  said  C.  C,  that  the  said  D.  D.,  and  his  heirs  and  assigns,  shall 
and  will,  upon  the  making  and  executing  of  such  conveyances  and  assurances  as 
aforesaid,  pay  to  the  said  C.  C.  or  his  assigns,  the  sum  of dollars  in  gold. 

Witness  the  hands  and  seals  of  the  said  parties,  the  day  and  year  first  above 
written. 

C.  C.    [Seal.] 

D.  D.  [SEAii.] 

25.  Another  Form  of  Agreement  for  Sale  of  Land. 

Articles  of  agreement  entered  into  this day  of ,  in  the  year  18 — , 

between  C.   C.  of  ,  of  the  one  part,  and  D.  D.  of ,  of  the  other 

part :  Witnesseth,  that  the  said  C.  C. ,  for  arid  in  consideration  of  the  smn  of 
dollars  in  gold,  to  be  paid  in  sundry  instalments  by  the  said  D.  D. ,  pur- 
suant to  the  covenant  and  agreement  of  the  said  D.  C,  hereinafter  mentioned, 
doth  for  himself  and  his  heirs,  covenant  and  agree  with  the  said  D.  D.  and  his 
heirs  and  assigns,  that  the  said  C.  C.  and  his  heirs  shall  and  will  immediately, 
upon  the  payment  of  the  said  first  instalment  by  the  said  D.  D.  or  his  assigns, 
make  out  a  complete  title  in  fee-simple  to,  and  by  such  conveyances,  assurances, 
ways  and  means  in  law,  as  the  said  D.  D,,  his  heirs  or  assigns,  or  his  or  their 
counsel  learned  in  the  law,  shall  reasonably  devise,  advise,  or  require,  convey, 
release,  and  assure  in  possession  and  enjoyment,  to  the  said  D.  D.,  and  his  heirs 
or  assigns  forever,  free  from  all  manner  of  incumbrances  and  demands  whatso- 
ever, and  with  usual  and  proper  covenants  of  title,  all  that  tract  or  parcel  of  land, 
with  its  appurtenances,  lying,  &c.  [Deserilie  the  land  as  definitely  and  pa/rtiaUr- 
la/rly  as  may  6e.] 

And  the  said  D.  D.,  in  consideration  of  the  covenant  and  agreement  herein- 
before contained,  on  the  part  of  the  said  C.  0.,  doth  for  himself  and  his  heirs, 
covenant  and  agree  with  the  said  C.  C,  that  the  said  D.  D.  and  his  heirs  or  as- 
signs, shall  and  will,  on  or  before  the day  of 18—,  pay  to  the  said 

0.  C,  or  his  assigns,  in  gold,  the  sum  of dollars,  as  the  first  instalment  of 

the  purchase-money  for  the  said  land ;  and  that  the  said  D.  D.  and  his  heirs  or 
assigns,  shall  and  will  pay  the  residue  of  the  said  purchase-money,  namely :  the 
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•sum  of dollars,  in  gold,  in  three  equal  annual  instalments,  each  bearing 

interest  after  the  rate  of per  centum  per  annnm,  from  the  date  last  afore- 
said until  paid,  that  is  to  say, dollars  on  the day  of  ,  18 — , 

dollars  on  the day  of  ,  18 — ,  and dollars  on  the 

day  of ,  18—. 

Witness  the  hands  and  seals  of  the  said  parties,  the  day  and  year  first  above 
■written.  C.  C.    [Seal.  J 

D.  T>.  [Seal.] 

« 
26.  Another  Form  of  Agreement  for  Sale  of  Land. 

{Ante,  p.  28  ;  Grayd.  Forms,  48.) 

Memokandttm,  that  it  is  agreed  between  C.  C.  of  the  one  part,  and  D.  D.  of 

"the  other  part ;  that  the  said  C.  0.  shall,  on  or  before  the   day  of , 

18 — ,  make  out  a  good  title  in  fee-simple  to,  and  by  good  and  sufficient  convey- 
ances in  law,  with  proper  and  usual  covenants  of  title,  pass  and  assure  to  the 
said  D.  D.  and  his  heirs,  free  from  all  incumbrances,  claims  and  demands  whatso- 
ever, all  that  parcel  or  tract  of  land,  with  its  appurteaanees,  lying,  &o.  [^Deaeribe 
the  premises  as  definitely  and  particula/rly  as  may  J«.]  And  that  the  said  C.  C. 
will  not  henceforth  remove  any  trees,  shrubbery,  flowers,  mantles,  shelves,  locks, 
"bolts,  bars,  furnaces,  stoves,  grates,  ranges,  brackets,  chandeliers,  »r  any  fixture 
whatsoever  now  annexed  and  belonging  to  the  said  premises,  but  will  suffer  them 
to  pass  with  the  same  to  the  said  D.  D. ,  Mr  heirs  and  assigns.  And  that  the 
•said  D.  D.  shall  receive  the  rents  of  the  said  premises  accruing  from  and  after 

•the day  of ,  18 — -     And  the  said  0.  C.  shall  pay  all  arrears  of  taxes 

and  assessments  np  to  that  date. 

In  consideration  whereof  the  said  T>.  D.,  for  himself  and  his  heirs  and  assigns, 
doth  agree  to  pay  to  the  said  C.  C,  upon  the  executing  of  the  conveyances  as 
aforesaid,  the  sum  of dollars  in  gold. 

And  it  is  further  agreed  between  the  said  parties,  that  the  said  D.  D.  shall  be 
at  the  charge  of  the  deeds  for  conveying  to  him  the  said  premises ;  and  that  all 
attested  copies  of  title-deeds  and  covenants  to  produce  the  same,  shall  be  at  the 
•charge  of  the  said  C.  C. 

Witness  the  hands  and  seals  of  the  parties  this day  of in  the  year 

18—  C.  C.    [Seal,] 

D.  D.  [Seal.] 

1^  As  agreements  to  convey  lands  for  an  estate  of  inheritance,  or  of  freehold, 
or  for  a  term  exceeding  five  years,  are  void  as  to  creditors,  and  subsequent  pur- 
chasers for  valuable  consideration,  -without  notice,  until  and  except  from  the 
time  that  they  are  duly  admitted  to  record  in  the  county  or  cor  poration,  wherein  the 
property  is  (V,  0.  1873,  c.  114,  §  5  ;  Acts  1876-'7,  c.  48  ;  Ante,  p.  542 ;  2  Insts. 
Com.  &  Stat,  Law,  849  &  seq,)  the  form  of  certificate  of  acknowledgment  for  that 
purpose  is  annexed.  The  officers  before  whom  the  acknowledgment  may  be 
made  are  stated  V.  C.  1873,  c.  117,  §  2  &  seq ;  2  Insts.  Com.  &  Stat.  Law,  861  &  seq. 

27.  Certificate  of  Acknowledgment  of  a  Writing  for  Registry. 
{2  Insts.  Com.  &  Stat  Law,  861  &  seq ;  V.  C.  1873,  o.  117  §;2,  3  ;  Post,  Form  41.) 

Virginia,  for  other  State], 

County  [or  corporation]  of ,  to-wit : 

I, ,  a  justice  ot  the  peace,  [or  commissioner  in  chancery  of  the 

conrt,  or  notary  public],  for  the  county  [or  corporation]  of  ,  in  the  State 
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[or  territory  or  district]  of  ,  do  certify  that  0.  C.  and  D.  D.,  whose,  names 

are  signed  to  the  writing  above  [or  hereto  annexed],  bearing  date  on  the 

day  of ,  18 — ,  have  acknowledged  the  same  before  me,  in  my  county  [or 

corporation]  aforesaid.     Given  under  my  hand,  this day  of  ,  in  the 

year  of  our  Lord,  18 — . 

W.  K.,  J.  P. 

28.  Agreemsnt  for  Building  a  Mouse. 
(Grayd.  Forms,  48;  Tate's  Forms,  42.) 

Be  it'remembered,  that  on  this day  of ,  18 — ,  it  is  agreed  between  0.  C, 

of ,  and  D.  D.,  of ,  in  manner  and  form  following,  to-wit :  The  said  D.  D., 

for  the  considerations  hereinafter  mentioned,  doth,  for  himself  and  his  heirs,  cove- 
nant and  agree  with  the  said  C.  C.  and  his  assigns,  that  the  said  D.  D.  shall  and  will, 
within  the  space  of  months  next  after  the  date  hereof,  in  good  and  work- 
manlike manner,  and  with  proper  ;art,  judgment  and  skill,  at ,  well  and 

substantially,  erect,  build,  set  up  and  finish,  one  house  or  messuage,  aoeording- 
to  the  draft  or  scheme  hereunto  annexed,  of  the  dimensions  and  description  fol- 
lowing, to-wit :  [Descj-iSe  i<.]  And  to  compose  the  said  house  or  messuage  with 
such  stone  or  brick,  timber  and  other  materials,  as  the  said  C.  C.  or  his  assigns 
shall  find  and  provide  for  the  same.  And  the  said  D.  D. ,  for  himself  and  his 
heirs,  doth  covenant  and  agree  that  he  will  pay  to  the  said  C.  C,  or  his  assigns, 

as  and  for  stipulated  or  liquidated  damages, dollars  for  each  and  every  day 

that  the  said  house  or  messuage  shall  remain  and  be  unfinished  after  the  lapse  of 
the  said  period  of  months  next  after  the  date  hereof. 

And  the  said  0.  C,  in  consideration  thereof,  doth,  for  himself  and  his  heirs, 
covenant  and  agree  with  the  said  D.  D. ,  to  pay  to  the  said  D.  D.  or  his  assigns,  in 

gold,  the  sum  of dollars,  in  manner  following,  to-wit:  ^dollars,  part 

thereof  at  the  beginning  of  the  said  work,  dollars  more,   another  part 

thereof,  when  the  said  house  shall  have  been  completely  roofed,  and  the  remain- 
ing   dollars  in  full  for  the  said  work,  when  the  same  shall  be  completely 

'  finisheda     And  also,  that  the  said  C.  C. ,  or  his  assigns,  shall  and  will,  at  his  or 
their  own  proper  expense  and  charges,   find  and  pi'ovide  all  the  stone,  bricks,  ' 
timber,  shingles,  and  other  materials  necessary  for  making  and  building  the  said 
house. 

Witness  the  hands  and  seals  of  the  parties  the  day  and  year  first  above-written^ 

C.  C.  [Seal.] 

D.  D.  [Seal.] 
®"  Certificate  of  acknowledgment  for  registry,  in  order  to  secure  mechanic's 

lien,  pursuant  to  V.  C.  1873,  c.  115,  §  2,  is  like  that  in  Form  41. 

29.  Agreement  fo7-  the  Erection  of  Buildings. — (^Tate's  Fo7ins,  40.) 

Articles  of  agreement  entered  into  this day  of  ,  in  the  year  1 8 — ■,  be- 
tween D.  D.,  of ,  of  the  one  part,  and  C.  C,  of ,  of  the  other  part : 

Witnesseth  that  the  said  D.  D.,  for  himself  and  his  heirs,  doth  covenant  and  agree 
with  the  said  C.  C.  and  his  assigns,  that  the  said  D.  D.  shall  and  wiU,  on  or  before 

the day  of ,  18 — ,  for  the  considerations  hereinafter  mentioned,  in  good 

and  workmanlike  manner,  and  with  proper  art,  judgment,  and  skill,  erect,  buUd, 

set  up  and  finish,  upon  the  lot  belonging  to  the  said  C.  C.  in  the  city  of , 

known  in  the  plan  of  said  city  as  lot  number ,  the  several  edifices  and  build- 
ings set  forth  in  the  schedule,  proposal,  or  estimate  hereunto  annexed ;  and  also 
that  the  said  D.  D.  shall  and  will  execute  all  and  singular  the  works  mentioned  in 
said  schedule,  as  therein  described  and  set  down,  in  a  good,  workmanlike,  and. 
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Bubstantial  manner,  with  al]  proper  art,  judgnaent,  and  skill.  And  that  all  the  said 
buildings,  erections,  and  -works  shall  be  executed,  done,  and  finished  to  the  good- 
liking  and  satisfaction  of ,  or  any  other  person  whom  the  said  G.  C.  shall 

for  that  purpose  name  and  appoint,  to  be  testified  by  a  certificate  in  writing  under 

the  hand  of  the  said ,  or  other  person  as  aforesaid.     And  that  the  said  D.  D. 

shall  and  will  find  and  provide  good,  proper,  and  sufficient  materials  of  all  kinds 
whatsoever,  and  of  the  best  quality,  for  erecting  and  completely  finishing  the  said 
buildings,  edifices,  erections,  and  works. 

And  the  said  0.  C,  for  himself  and  his  heirs,  doth  covenant  and  agree  with  the 
said  D.  D.  and  his  assigns,  that  the  said  0.  0.,  or  his  assigns,  shall  and  will  pay  to 
the  said  D.  D.  or  his  assigns,  within days  next  after  the  said  buildings,  edi- 
fices, erections,  and  works  shall  be  completely  built,  erected,  done,  and  finished 
as  aforesaid,  the  sum  of in  gold. 

And  it  is  agreed  between  the  said  parties,  that  in  case  the  said  C.  C.  or  his  as- 
signs shall  direct  any  more  or  other  work  to  be  done  in  or  about  the  said  buildings, 
works,  and  premises,  than  what  is  contained  and  specified  in  the  said  schedule 
hereunto  annexed,  the  said  C.  0.  or  his  assigns  shall  and  will  pay  to  the  said  D.  D, 
or  his  assigns  so  much  money  in  gold  as  such  extra  work  shall  be  worth  upon  a 
Teasonable  valuation ;  and  in  case  the  said  G.  0.  or  his  assigns  shall  think  fit  to  diminish 
or  omit  any  part  of  the  work  specified  in  the  said  schedule  hereunto  annexed,  then 
the  said  D,  D.  or  his  assigns  shall  and  will  deduct  and  allow  out  of  the  money 
aforesaid  agreed  to  be  paid  him  for  the  work  aforesaid,  so  much  money  in  gold  as 
the  work  so  to  be  diminished  or  omitted  shall  amount  to  upon  a  reasonable  valua- 
tion. 

And  for  the  performance  of  all  and  each  of  the  articles  and  stipulations  above 
mentioned,  the  said  C.  C.  and  D.  D.  do  bind  themselves  and  their  heirs  and  as- 
signs, each  to  the  other,  in  the  penal  sum  of dollars. 

Witness  the  hands  and  seals  of  the  parties,  the  day  and  year  above  written. 

0.  G.  [Seal.] 
D.  D.  [Seal.] 

^"Gertificate  of  acknowledgment  for  registry,  in  order  to  secure  mechanic's  lien, 
pursuant  to  V.  C..1873,  c.  115,  §  2,  is  like  that  in  Form  41. 

30.  Agreement  with  a  Clerk. — {Grayd.  Forms,  47.) 

It  is  agreed  this day  of ,  18 — ,  between  C.  C.  and  D.  D.,  both 

of  the  city  of ,  and  State  of  ,  in  manner  following,  to-wit :    The  said 

X).  D.  covenants  and  agrees  faithfully,  truly  and  diligently  to  write  for  and  act 
as  the  clerk  and  salesman  of  the  said  C.  G.  for  the  space  of  one  year  from  the 
date  hereof,  if  so  long  both  parties  live,  without  absenting  himself  from  the 
Bame ;  during  which  time  the  said  D.  D.  will  resort  to  the  oflSce,  store  or  place  of 
business  of  the  said  C.  G.  and  there  attend,  and  do  and  perform  all  the  duties 
/and  offices  pertaining  to  the  function  of  clerk  and  salesman  aforesaid,  without  re- 
vealing any  of  the  secrets  of  the  said  C.  C.,  his  occupation  or  business. 

In  consideration  of  which  service,  so  to  be  performed  by  the  said  D.  D.,  the 
said  C.  G.  covenants  and  agrees  to  find  and  provide  for  the  said  D.  D.,  during  the 
«aid  year,  sufficient  lodging  and  maintenance,  and  to  allow  and  pay  to  the  said  D. 
D.  the  sum  of dollars  in  gold,  by  the  year,  by  four  equal  quarterly  pay- 
ments, or  of  tener,  if  required. 

But  when  and  as  often  as  the  said  C.  C.  has  not  writing  or  other  business  to 
ieep  the  said  D.  D.  fully  employed,  then  and  so  often  during  such  time,  it  shall 
ibe  lawful  for  the  said  D.  D.  to  do  any  other  business  for  his  own  use,  on  his  own 
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acconnt ;  and  if  it  happen  that  the  said  D.  D  fall  sick,  or  shall  be  absent  from 
the  place  of  business  and  the  employment  of  the  said  C.  C.  when  he  has  employ* 
ment  for  the  said  D.  D.,  then  such  time  of  absence  shall  be  deducted,  allowed  for, 
and  made  np  to  the  said  C.  C. 
Witness  the  hands  and  seals  of  the  parties,  the  day  and  year  first  aboTe-written» 

C.  C.    [Seal.] 

D.  D.  [Seal.] 

31.  Articles  of  General  Partnership. — {Orayd.  Forms,  56.) 

Articles  of  agreement  entered  into  this day  of ,  in  the  year  of  onr 

Lord,  18 — ,  between  C.  C.  of  the  one  part,  and  D.  D.  of  the  other  part,  both 
of  the  city  of in  the  State  of *:  Witnesaeth  as  follows,  namely : 

1.  The  said  C.  C.  and  D.  D.  agree  to  become  co-partners  together  in  the  art  or 
trade  of  painting,  and  all  things  thereto  belonging,  and  also  in  buying,  selling 
and  retailing  all  sorts  of  wares,  goods  and  commodities,  belonging  to  the  said  trade- 
of  painting ;  which  said  co-partnership  is  to  continue  for  and  during,  and  to  the 
full  end  and  term  of yeais,  from  the  date  hereof  next  ensuing  : 

2.  The  said  parties  agree  that  each  shall  contribute  as  stock  the  sum  of  ■ 
dollars,  (the  payment  of  which  by  both  this  day  is  hereby  acknowledged,)  to  be- 
used,  laid  out  and  employed  in  common  between  them,  for  the  managment  of  the 
said  trade  of  painting,  to  their  utmost  benefit  and  advantage. 

3.  The  said  co-partners  shall  not,  nor  will  at  any  time  hereafter,  use,  exercise  or 
follow,  the  said  trade  of  painting,  or  any  other  trade  or  employment  whatsoever,, 
during  the  said  term,  to  their  several  and  private  benefit  and  advantage ;  but 
shall  and  will,  at  all  times  during  the  said  term,  (if  they  shall  so  long  live),  each 
do  his  best  and  utmost  endeavors,  in  and  by  all  means  possible,  to  the  utmost  of 
his  skill  and  power,  for  their  joint  interest,  profit  and  advantage  ;  and  truly 
employ,  buy,  sell  and  trade  with  the  stock  as  aforesaid,  and  the  increase  thereof 
in  the  trade  of  painting  aforesaid,  without  any  sinister  intention  or  fraudulent 
endeavors  whatsoever. 

'  4 .  The  said  co-partners  shall  and  will,  from  time  to  time,  and  at  all  times  here- 
after, during  the  said  term,  pay,  bear  and  discharge  equally  between  them,  the 
rent  of  the  shop  to  be  hired  or  rented  for  the  conducting  of  the  trade  of  painting 
aforesaid  ;  and  also  shall  and  will  defray,  in  equal  proportions,  from  time  to  time^ 
and  at  all  times,  all  the  expenses  and  charges  of  every  kind  attending  the  exer- 
cise of  the  said  trade  of  painting. 

5.  The  said  co-partners  shall,  from  time  to  time,  during  the  said  term,  equally 
divide  between  them  share  and  share  alike,  all  such  gain,  profit  and  increase  as 
shall  come,  grow,  arise,  or  accrue  from  or  by  reason  of  the  said  trade  or  joint 
business  ;  and  also,  that  all  such  losses  as  shall  happen  in  the  said  joint  trade  by 
bad  debts,  ill  commodities,  or  otherwise,  without  fraud  or  covin,  shall  be  paid  and 
borne  equally  and  proportionably  between  them. 

6.  There  shall  be  had  and  kept  at  all  times  during  the  said  term,  and  joint 
business  and  co-partnership  aforesaid,  perfect,  just  and  true  books  of  accounts^ 
wherein  each  of  the  said  co-partners  shall  duly  enter  and  set  down,  as  well  all 
money  by  him  received,  paid,  expended,  and  laid  out  in  and  about  the  manage- 
ment and  business  of  the  said  trade,  as  also  all  wares,  goods,  commodities,  and 
merchandize  by  them,  or  either  of  them,  bought  and  sold  or  otherwise  acquired 
and  disposed  of,  by  reason  or  means,  or  upon  account  or  in  the  business  of  thft 
said  co-partnership,  and  all  other  matters  and  things  whatsoever  to  the  said  joint- 
trade  or  business,  and  the  management  thereof,  in  any  wise  belonging  or  apper- 
taining, which  said  books  shall  be  used  in  common  between  the  said  co-partners. 
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8Q  that  either  of  them  may  have  free  access  thereto,  without  any  interruption 
fiom  or  on  the  part  of  the  other. 

7.  The  said  co-partners  once  in months,  or  oftener  if  either  party  shall 

require,  upon  the  reasonable  request  of  one  of  them,  shall  make,  yield  and 
Tender,  each  to  the  other,  or  to  the  personal  representatives  of  each  other,  a  true, 
just  and  perfect  account  of  all  profits  and  increase,  by  them  or  either  of  them 
made,  and  of  all  losses  by  them  or  either  of  them  sustained,  and  also  of  all  pay- 
ments, receipts,  disbursements,  and  all  other  things  whatsoever  by  them  or  either 
of  them  made,  received,  disbursed,  acted,  done  or  suffered,  in  and  about  the  said 
co-partnership  and  joint  business  as  aforesaid;  and  the  same  account  so  made, 
shall  and  will  clear,  adjust,  pay  and  deliver  each  to  the  other,  at  the  time  of 
making  such  account,  their  equal  shares  of  the  profits  so  made  as  aforesaid. 

8.  And  at  the  end  of  the  said  term  of years,  or  other  sooner  determina- 
tion of  the  co-partnership  aforesaid,  by  the  death  of  one  of  the  co-partners  or 
otherwise,  the  said  co-partners,  each  to  the  other,  or  in  case  of  the  death  of  either 
of  them,  the  surviving  party  to  the  personal  representatives  of  the  party  deceased, 
shall  and  will  make  and  render  a  true,  just,  perfect,  and  final  account  of  all  things 
as  aforesaid,  touching  the  said  joint  business  and  co-partnership,  and  divide  the 
profits  as  aforesaid,  and  in  all  things  well  and  truly  adjust  the  same  and  the  trans- 
actions thereof ;  and  that  upon  the  making  and  rendering  of  such  final  account, 
all  and  every  the  stock  and  stocks,  as  well  as  the  gains  and  increase  thereof,  which 
shall  appear  to  be  remaining,  whether  consisting  of  money,  wares,  debits,  &c. ,  shall 
be  equally  parted  and  divided  between  the  said  co-partners,  and  their  personal  re- 
presentatives, share  and  share  alike ;  and, 

9.  It  is  agreed  specially  between  the  said  co-partners,  that  no  contract,  guaranty, 
or  transaction  shall  be  entered  into  in  the  name  or  on  behalf  of  the  co-partnership, 
and  the  co-partnership  name  shall  not  be  affixed  or  placed  to  or  on  apy  writing 
whatsoever,  unless  such  contract,  guaranty,  transaction,  or  writing  shall  directly 
concern  and  relate  to  the  business  and  affairs  of  the  said  co-partnership. 

Witness  the  hands  and  seals  of  the  parties,  the  day  and  year  first  above  written. 

C.  C.  [Seal.] 
D.D.  [Seal.] 

32.  Articles  of  Special  or  Limited  Partnership. 
(1  Insts.  Com.  &  Stat.  Law,  506;  Grayd.  Forms,  61.) 

This  is  to  certify  to  whom  it  may  concern,  that  we,  0.  C,  of ,  D.  D.,  of 

E.  E. ,  of ,  and  P.  F. ,  of ,  have  entered  into  a  limited  part- 


nership, under  and  in  pursuance  of  the  statutes  in  that  case  made  and  provided, 
upon  the  terms,  conditions,  and  liabihties  hereinafter  set  forth,  and  those  in  the 
said  statutes  prescribed.     That  is  to  say : 

1.  The  said  partnership  is  to  be  conducted  under  the  name  or  firm  of  0.  C.  <fc 

Company,  of  which  C.  C,  residing  in  the of ,  and  D.  D.,  residing  in 

the of ,  are  general  partners,  and  E.  E.,  residing  in  the  of 

,  and  P.  P.,  residing  in  the of ,  are  special  partners. 

2.  The  general  nature  of  the  business  intended  to  be  transacted  by  the  said  firm 
or  partnership  is  the  mining,  smelting,  and  manufacturing  of  iron  ore,  and  trans 
porting  the  same  in  its  crude  and  manufactured  state  from,  <fcc.     [Describe  as 
definitely  as  may  be  the  projected  business.^ 

3.  Each  of  the  special  partners  has  contributed  to  the  common  stock  of  the  said 

firm  the  amount  now  herein  set  forth,  to-wit :  E.  E.  the  sum  of dollars,  and 

P.  P.  the  sum  of dollars. 
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4.  The  places  of  business  of  the  said  partnership  are  to  be  at and j 


the  partnership  is  to  commence  from  the  date  hereof,  and  is  to  terminate  on  the 

day  of ,  in  the  year  of  our  Lord,  18 — . 

Witness  the  hands  of  the  said  parties,  this day  of ,  in  the  year  of  our 

Lord,  18—. 

C.  0. 

D.  D. 

E.  E. 
P.  P. 

Oath  of  General  Partners. 
Virginia : 

County  [or  "corporation"]  of .  to- wit : 

This  day  C.  C,  whose  name  is  mentioned  as  a  general  partner  in  a  certain  lim- 
ited partnership,  the  articles  whereof  are  hereinto  annexed,  appeared  before  me, 
a  justice  of  the  peace,  [or  "notary  public,"  ifec.J  in  and  for  the  county  [or  "cor- 
poration,"] and  State  aforesaid,  and  made  oath  that  E.  E.  and  P.  P.,  the  special 
partners  named  in  the  said  articles  of  limited  partnership,  have  contributed  to  the 
common  stock  thereof,  and  have  actually  paid  in  cash,  the  above-named  E.  E.  the 

sum  of dollars,  and  the  above-named  P.   P.   the  sum  of  dollars. 

Given  under  my  hand  this day  of ,  18 — . 

W.  B.,  J.  P. 

Certificate  of  Acknowledgment  for  Registry. 

Yirginia  : 

County  [or  "corporation,"]  of ,  to-wit : 

I, ,  a  justice  of  the  peace  [or  "  notary  public,"  &c.]  in  and  for  the  county 

[or  "  corporation,"]  and  State  aforesaid,  do  hereby  certify  that  C.  C,  D.  D.,  E.  E., 
and  F.  P. ,  whose  names  are  signed  to  the  writing  above,  [or  ' '  hereunto  annexed, "] 

bearing  date  on  the day  of ,  in  the  year  18 — ,  have  acknowledged  the 

same  before  me,  in  my  county  [or  "  corporation,"]  aforesaid.     Given  under  my 

hand  this day  of ,  18 — . 

W.  B.,  J.  P. 

33.    Certificate  of  Special  Partnership, — ^^  Limited." 

(Acts  1874-'5,  c.  140,  p.  118  &  seq.) 
This  is  to  certify  to  whom  it  may  concern,  that  we,  C.  C,  D.  D.,  E.  E.,  P.  P., 
and  G.  G.  have  formed  a  special  partnership-association,  "limited,"  under  and  in 
pursuance  of  the  Act  of  Assembly,  approved  March  2,  1875,  upon  the  terms,  con- 
ditions, and  liabilities  hereinafter  set  forth,  and  those  in  the  said  Act  of  Assembly 
prescribed.     That  is  to  say : 

1.  The  names  of  the  persons  composing  the  said  partnership-association  are  0. 
C  ,  D.  D.,  E.  E.,  P.  P.,  and  G.  G. 

2.  The  amount  of  capital  of  said  partnership  is  thousand  dollars,  di- 

Tided  into  shares  of doUars  each,  of  which  C.  C.  has  subscribed  for 

shares,  D.  D.  for shares,  E.  E.  for shares,  P.  P.  for shares, 

and  G.  G.  for shares. 

3.  The  shares  are  to  be  paid  for  as  follows,  namely :  doUars  upon  each 

share,  within  ■ days  from  the  date  of  this  certificate,  and  the  residue  in 

equal  monthly  instalments,  on  the  first  day  of  every  month  thereafter. 

4.  The  name  of  the  association  is  "The Tanning  Company  Limited;" 

and  its  contemplated  duration  is years,  from  the  date  of  this  certificate. 

5.  The  officers  of  the  association  for  the   year  ending  on  the day  of 
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,  18  — ,  are  0,  0.  president,  D.  D,  treasurer,  and  E.  E.  secretary,  which 


three  persons  are  also  the  managers  of  the  said  association  during  the  said  year, 
and  until  their  successors  are  installed. 

6.  The  business  of  the  said  association  shall  be  the  baying  and  tanning  of  hides 
and  skins,  and  the  manufacturing  and  seUing  of  leather,  with  all  that  pertains  to 
the  said  business.     {^Describe  tJie  business  as  definitely  as  may  be.} 

7.  The  principal  office  or  place  of  business  is  to  be  established  and  maintained 
at in  the  State  of  Virginia. 

8.  There  shall  be  at  least  one  meeting  of  the  members  of  the  association  in 

each  year,  to  be  held  at  the  principal  office  of  the  association,  on  the day 

o  annually,  unless  the  managers  for  the  time  being  shall  in  writing  ap- 
point a  different  time  or  place  within  the  county  of ,  and  give  each  mem- 
ber a  week's  notice  thereof. 

9.  The  managers  may  at  any  time  call  a  meeting  of  the  members  of  the  associa- 
tion, at  any  place  within  the  county  of ,  giving  each  member  one  week's 

notice  thereof  in  writing. 

10.  There  shall  be  chosen  yearly,  at  the  annual  meeting  of  the  members  of  the 
association,  three  members  to  be  managers  for  the  ensuing  year,  and  until  their 
successors  are  installed,  of  whom  one,  to  be  designated  by  themselves,  shall  be 
president,  one  treasurer,  and  one  secretary. 

11.  The  managers  shall  make  by-laws  for  their  government  and  the  government 
■  of  the  business  of  the  association,  so  that  they  shall  not  be  repugnant  to  these 

articles,  nor  to  the  law  of  the  land ;  shall  take  from  the  treasurer  a  suitable  bond, 
with  good  security,  to  be  renewed  as  often  as  occasion  shall  require ;  shall  ap- 
point the  respective  officers  and  servants  of  the  company  their  respective  duties ; 
shall  direct  and  superintend  the  business  and  operations  of  the  association  ;  shall 
direct  what  dividends,  if  any,  are  to  be  declared  ;  and  shall  make  a  full  report  to 
the  annual  meeting  of  the  members. 

12.  Each  partner  in  the  said  association  hereby  agrees  to  waive  the  benefit  of 
the  homestead  exemption  as  to  any  debt  which  he  may  at  any  time  owe  said  as- 
sociation. 

Witness  the  hands  of  the  said  parties,  this day  of ,  in  the  year  of 

our  Lord,  18—-  C.  C. 

D.  D. 

E.  E. 

F.  F. 

G.  G. 
>&"  Admitted  to  record  upon  a  certificate  of  acknowledgment  like  that  appended 

4o  Form  32. 

34.  Indentures  of  Apprenticeship  by  Parent  or  Guardian. 
(1  Insts.  Com.  <fc  Stat.  Law,  180  &  seq  ;  Mayo's  Guide,  46.) 
This  indenture,  made  this day  of ,  in  the  year  of  ourjLord,  18 — ,  be- 
tween F.  P. ,  the  father  of  C.  C. ,  a  minor,  fourteen  years  old  and  upwards,  of  the 

of ,  of  the  first  part ;  M.   M. ,  of  the of ,  of  the  second  part ; 

and  the  said  C.  C.  of  the  third  part,  witnesseth :  That  the  said  F.  F.,  by  and  with 
the  consent  of  the  said  CO.,  attested  by  his  being  a  party  to  these  presents,  doth 

put  and  place  the  said  0.  0.,  aged years,  apprentice  to  the'said  M.  M.,  with 

him  to  dwell  and  serve  from  the  date  of  these  presents  until  the  said  apprentice 
«hall  accomplish  his  full  age  of  twenty-one  years,  [or  if  a  female,  "eighteen 
years. "]     And  the  said  F.  F. ,  for  himself  and  his  heirs,  doth  covenant  and  agree 
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with  the  said  M.  M.  and  his  assigns,  that  the  said  C.  G.  shall  and  will  faithfully 
serve  the  said  M.  M.,  his  master,  in  all  lawful  business,  according  to  his  power, 
wit,  and  ability,  and  honestly,  orderly,  and  obediently  in  all  things  demean  and  be- 
have himself  towards  his  said  master,  and  his  master's  family,  daring  the  said 
term  of  apprenticeship.  And  the  said  M.  M.  doth,  for  himself  and  his  heirs,  cov- 
enant and  agree  with  the  said  F.  F.,  that  he,  the  said  M.  M.,  shall  and  will  well  and 

truly  instruct  the  said  C.  C.  in  the  art,  trade,  or  mystery  of  a ,  which  the 

said  M.  M.  now  f  oUoweth,  and  wiU  use  all  due  diligence  to  make  the  said  C.  C.  as 
perfect  as  possible  in  the  said  art,  trade,  or  mystery.  And  that  the  said  M.  M.  will 
find,  provide,  and  allow  to  the  said  C.  0.  during  the  said  term,  good  and  suf&cient 
meat,  drink,  apparel,  washing,  lodging,  and  all  other  things  necessary  and  suitable 
for  an  apprentice  ;  and  will  cause  the  said  C«  G.  daring  the  said  term  to  be  taught 
reading,  writing,  and  common  arithmetic,  including  the  rule  of  three ;  and  will 

moreover  pay  to  the  said  C.  O.,  at  the  expiration  of  the  term  aforesaid, dolr^ 

lars,  and  furnish  him  with  a  complete  suit  of  good  and  suitable  clothing. 

Witness  the  hands  and  seals  of  the  parties,  the  day  and  year  first  above  wxitten^ 

F.  F.  [Seal.] 
M.  M.  [Seai..] 
C.  G.  [Seal.] 

35    Indentures  of  Apprenticeship  with  Assent  of  Court.. 

(1  Insts.  Gom.  &  Stat.  Law,  181 ;  Mayo's  Guide,  45.) 
This  indenture,  made  this day  of ,  in  the  year  of  our  Lord,  18' — ,  be- 
tween P.  F.,  of  the of ,  the  father  of  C.  C.,  an  infant,  under  the  age  of 

fourteen  years,  of  the  one  part,  and  M.  M. ,  of  the of ■,  of  the  other  part, 

witnesseth:  That  the  said  F.  P.,  by  and  with  the  allowance  and  consent  of  the 

county  [or  "corporation"]  court  of  the  county  [or  "  corporation"]  of ,  by  an. 

order  of  the  said  court,  made  on  the day  of ;  18 — ,  in  pursuance  of  the= 

statute  in  that  case  made  and  provided,  doth  by  these  presents  put  and  place  the 

said  C.  C.,  aged years,  apprentice  to  the  said  M.  M.,  <fec.     [Follow  Form  34 

to  the  end.] 

36.  A  General  Letter  of  Attorney  to  Receive  Debts. 

{Ante,  p.  29 ;  Grayd.  Forms,  342.) 
Know  all  men  by  these  presents,  that  I,  G.  C. ,  of ,  do  hereby  make,  consti- 
tute, and  appoint  D.  D.  my  true  and  lawful  attorney  in  fact,  for  me  and  in  my 
name,  and  to  my  use,  to  demand,  sue  for,  recover  and  receive  of  E.  E.,  <fco.,  all 
and  every  such  sum  or  sums  of  ihoney,  debts,  or  demands  whatsoever,  as  now  arft 
[or  during  the  continuance  of  this  power  shall  become]  due  and  owing  unto  me  by 
the  said  E.  E.,  and  in  default  of  payment  thereof  to  have,  use,  and  take  all  lawful 
ways  and  means,  in  my  name  or  otherwise,  for  the  recovery  thereof,  by  action, 
suit,  or  any  manner  of  legal  process,  or  otherwise,  and  to  compound  and  agree  for 
the  same.  And  on  receipt  thereof  to  make  and  deliver  for  me,  and  in  my  name, 
aqnittances  or  other  sufficient  discharges  for  the  same  ;  and  to  do  all  lawftd  acts 
and  things  whatsoever  concerning  the  premises,  as  fully  in  every  respect  as  I  my- 
self might  or  could  do  if  I  were  personally  present ;  and  attorney  or  attorneys  un- 
der him,  for  the  purposes  aforesaid,  to  make,  and  at  his  pleasure  to  revoke  ;  here- 
by ratifying,  allowing,  and  confirming  all  and  whatsoever  my  said  attorney  shall, 
in  my  name,  lawfully  do,  or  cause  to  be  done,  in  and  abont  the  premises,  by  virtue 
of  these  presents.    Witness  my  hand  and  seal,  this day  of ,  in  the  year  18 — - 

G.  G.  [SEAI..1 
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Note. — If  there  are  two  attorneys,  say  "D.  D.,  &o.,  and  Z.  Z.,  &c.,  jointly,  and 
either  of  them  severally,  to  be  my  true  and  lawful  attorneys  and  attorney  In  fact, 
for  me,"  &o. 

37.  Letter  of  Attorney  to  Sell  Lands. 
(Tate's  Forms,  90  ;  Grayd.  Forms,  339.) 

Know  all  men  by  these  presents,  that  I,  C.  C. ,  of ,  do  hereby  make,  consti- 
tute and  appoint  D.  D.,  of ,  my  true  and  lawful  attorney  in  fact,  fo*  me  and 

in  my  name  to  bargain,  sell,  grant,  release,  and  convey  to  such  person  or  persons, 
and  for  such  sum  or  sums  of  money,  or  other  consideration  or  considerations  as 
my  said  attorney  shall  deem  most  for  my  advantage  and  profit,  all  that  tract  or 
parcel  of  land,  situate  and  being  in  {descriie  the  property  with  convenient  partic- 
ularity] ;  and  upon  such  sale  or  sales  convenient  and  proper  deeds,  with  such 
covenant  or  covenants  of  warranty,  general  or  special,  as  to  my  said  attorney  shall 
seem  expedient,  in  due  form  of  law,  as  my  deed  or  deeds,  to  make,  seal,  deliver, 
and  acknowledge  for  registry,  and  for  me  and  in  my  name  to  accept  and  receive  all 
and  every  the  sum  or  sums  of  money,  or  other  consideration  or  considerations 
whatsoever,  which  shall  be  coming  to  me  on  account  of  the  said  sale  or  sales,  and 
upon  the  receipt  thereof,  suitable  aquittance  or  aqnittances,  in  my  name  and  on 
my  behalf,  to  make,  seal  and  deliver.  And  I  do  empower  my  said  attorney  in  fact 
to  make  an  attorney  or  attorneys  under  him,  for  the  purposes  aforesaid,  or  any  of 
them,  and  such  attorney  or  attorneys  at  his  pleasure  to  revoke ;  and  generally  to 
my  said  attorney  I  give  full  power  and  authority  touching  the  premises,  to  do, 
execute,  proceed  with  and  finish  in  all  things,  in  as  ample  a  manner  as  I  might 
do  if  personally  present ;  hereby  ratifying  and  confirming  all  lawful  acts  done  by 
my  said  attorney  by  virtue  hereof. 

Witness  my  hand  and  seal,  this day  of ,  in  the  year  of  our  Lord,  18 — . 

C.  C.  [Seal.] 

^'  In  general,  this  power  should  be  registered.     See  certificate,  post,  Form  41. 

38  Bill  of  Sale  of  Chattels. — {Ante,  p.  31  /  Grayd.  Forms,  108.) 

Know  all  men  by  these  presents,  that  I,  G.  C,  of ,  in  consideration  of  the 

sum  of dollars  to  me  in  hand  paid  by  D.  D. ,  of ,  at  and  before  the  seal- 
ing and  delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  do 
hereby  bargain,  sell,  assign,  and  deliver  unto  the  said  D.  D.  the  goods  and  chattels 
following,  namely,  [describe  the  partieulara  of  the  goods  sold].  To  have  and  to 
hold  the  said  [goods]  unto  the  said  D.  D.  and  his  assigns  for  ever.  And  I,  the 
said  CO.,  for  myself  and  my  heirs,  do  covenant  with  the  said  D.  D. ,  and  his  as- 
signs, that  the  said  [goods]  are  sound,  and  of  good  and  merchantable  quality, 
\state  the  wa/rranty  of  quality  as  it  was  made ;]  and  further,  that  I  will  warrant 
the  title  to  the  said  [goods]  to  the  said  D.  D.,  and  his  assigns,  for  ever,  free  from 
the  claims  of  all  persons  whatsoever. 

Witness  my  hand  and  seal,  this day  of ,  18 — . 

C.  0.   [Seal.] 

39.    Conveyance  of  Lands  hy  Feoffment. 

(2  Insts.  Com.  &  Stat.  Law,  670,  675 ;  2  Bl.  Com.  441  ;  AnU,  p.  32  &  seq,  43  & 

seq,  51.) 
Know  all  men  that  I,  WiUiam,  son  of  William  de  Segenho,  have  given,  granted, 
and  by  this  my  present  deed  have  confirmed  unto  John,  son  of  the  late  John  de 
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Saleford,  in  consideration  of  a  certain  sum  of  money  to  me  in  hand  paid  before- 
hand, one  acre  of  my  arable  land,  lying  in  Saleford  plain,  adjacent  to  the  land  of 
the  late  Kiohard  de  la  Mere,  to  hate  and  to  hold  the  whole  of  the  aforesaid  acre 
of  land,  with  all  its  appurtenances,  unto  the  said  John,  and  his  heirs  and  assigns, 
of  the  chief  lords  of  the  fee  ;  rendering  and  doing  annually  to  the  said  chief  lords 
therefor  due  and  accustomed  services.  And  I,  the  aforesaid  "William,  and  my 
heirs  and  assigns,  the  whole  of  the  aforesaid  acre  of  laud,  with  all  its  appurtenances, 
-to  the  aforesaid  John  de  Saleford,  and  his  heirs  and  assigns,  against  all  persons 
will  waVrant  forever.  In  testimony  whereof,  to  this  present  deed,  I  have  affixed 
my  seal,  in  the  presence  of  the  following  witnesses :  Nigel  de  Saleford,  John,  the 
miller  of  the  same  town,  and  others.  Dated  at  Saleford,  on  Friday  next  before  the 
feast  of  Saint  Mary  the  Virgin,  in  the  sixth- year  of  the  reign  of  King  Edwabd, 
son  of  King  Edwaed. 

L.  S. 

Memoeandum. — That  on  the  day  and  year  within  written,  full  and  quiet  seisin 
of  the  within  specified  acre,  with  the  appurtenances,  was  given  and  delivered  by 
the  within-named  WiUiam  de  Segeuho,  to  the  within-named  John  de  Saleford,  in 
their  proper  persons,  according  to  the  tenor  and  effect  of  the  within  written  deed, 
in  the  presence  of  Nigel  de  Saleford,  John  de  Seybrooke,  and  others. 

i^"  Certificate  of  acknowledgment  for  registry  as  in  Form  40,  post. 

40.    Conveyance  of  Lands  hy  Bargain  and  Sale. 

{Ante,  p.  49  ;  2  Insts.  Com.  &  Stat.  Law,  730  &  seq,  746  ;  Tate's  Forms,  146.) 

This  indenture,  made  this  —  -  day  of ,  in  the  year  of  our  Jjord,  18—,  be- 
tween C.  C,  of ,  and  E.,  his  wife,  of  the  one  part,  and  D.  D.,  of ,  of  the 

other  part — Witnesseth,  that  the  said  0.  C.  and  E.,  his  wife,  for  and  in  consider- 
ation of  the  sum  of dollars  to  them  in  hand  paid,  at  and  before  the  sealing 

and  deliTery  of  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  do 
hereby  grant,  bargain,  sell,  release,  and  confirm  to  the  said  D.  C,  and  his  heirs 

and  assigns  for  ever,  all  of  that  certain  tract  or  parcel  of  land  lying  in ,  and 

containing  by  estimation  [or  by  recent  m.rsey,'] acres,  be  the  same,  however, 

ever  so  much  more  or  less,  and  bounded  as  follows,  to-wit.  Beginning  at  [deseribe 
the  boundaries  of  the  land].  Together  with  all  the  appurtenances  to  the  said  land 
belonging,  or  in  any  wise  appertaining.  To  have  and  to  hold  the  said  tract  or 
parcel  of  land,  with  its  appurtenances  aforesaid,  unto  the  said  D.  D. ,  his  heirs  and 
assigns,  for  ever. 

And  the  said  C.  C. ,  for  himself  and  his  heirs,  doth  covenant  and  agree  with  the 
said  D.  D.,  his- heirs  and  assigns,  in  manner  and  form  following,  to-wit: 

That  the  said  G.  0,  [or  "the  said  C.  C.  and  E.,  his  said  wife,"]  is  [or  "  are"] 
-seised  in  fee-simple  [or  "  seised  in  fee-simple  in  right  of  the  said  E.,"  or  "  that  the 
said  E.  is  seised  in  fee-simple,"]  of  the  said  tract  or  parcel  of  land,  with  its  appur- 
tenances aforesaid. 

That  the  said  C.  C,  and  E.,  his  wife,  have  good  right  and  lawful  power  to  con- 
vey the  said  tract  or  parcel  of  land,  with  its  said  appurtenances,  to  the  said  D.  D. 
in  fee-simple. 

That  the  said  D.  D.,  and  his  heirs  and  assigns,  shall  have  quiet  and  peaceable 
possession  of  the  said  land,  and  its  appurtenances  aforesaid,  for  ever. 

That  the  said  tract  or  parcel  of  land,  with  its  appurtenances  aforesaid,  is  free 
from  all  incumbrances  and  charges  whatsoever ;  and, 

That  the  said  C.  C,  and  E.,  his  wife,  will  execute  such  further  assurances  of  an- 
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for  the  said  land,  and  its  appurtenances,  as  may  be  requisite  to  make  the  title 
thereto  of  the  said  D.  D.,  his  heirs  and  assigns,  sure  and  complete  for  ever. 

Witness  the  hands  and  seals  of  the  parties,  the  day  and  year  first  above  written. 

C.  0.  [Seal.] 
E.  C.  [Seal.] 

D.  D.  [Seal.] 

Note  1. — When  there  are  no  stipulations  on  the  part  of  the  grantee,  it  is  not  usual 
for  him  to  sign  it,  so  that  the  conveyance  is  not  then  truly  an  indenture,  and  might 
better  be  in  the  form  of  a  deed  poll,  thus  : 

Know  all  men  that  we,  C.  C,  of ,  and  E.,  his  wife,  for  and  in  consideration 

of dollars  to  us  in  hand  paid  at  and  before  the  sealing  and  delivery  of  these 

presents,  the  receipt  whereof  is  hereby  acknowledged,  do  grant,  bargain,  sell,  re  - 

lease,  and  confirm  unto  D.  D.,  of ,  his  heirs  and  assigns  for  ever,  all  that  tract 

or  parcel  of  land,  &c.  las  in  the  form  abme,  and  as  no  datt  is  mentioned  in  the 
beginning,  the  conclusion  loould  ie  :] 

Witness  the  hands  and  seals  of  the  said  C.  C. ,  and  E. ,  his  wife,  this day  of 

,  in  the  year  of  our  Lord,  18 — 

Note  2. — It  is  proper'also  to  remark,  that  whilst  the  covenants  of  title  in  Form 
40  are  such  as  ought  to  be  inserted  in  every  conveyance  where  a  covenant  of  title 
is  of  any  consequence,  yet  it  is  most  usual  to  employ  instead  a  single  covenant,  much 
more  vague  and  unsatisfactory,  which  is  about  equivalent,  in  import  and  effect, 
to  the  third  in  the  series  of  covenants  in  No.  40,  (the  covenant  for  quiet  enjoy- 
ment,) and  in  form  stipulates  that  the  grantor  will  for  ever  warrant  and  defend  the 
title  to  thq  premises  conveyed  to  the  grantee,  his  heirs  and  assigns,  against  the 
claims  of  all  persons  whatsoever.  (Ante,  p.  42  ;  2  Insts.  Com.  &  Stat.  Law,  642.) 
The  uncertainty  of  the  precise  effect  of  this  covenant,  and  the  certainty  that  it  is, 
at  best,  no  more  than  equivalent  to  a  covenant  of  quiet  enjoyment,  would  seem 
reasonably  to  exclude  it  from  practical  use  ;  but  not  only  is  it  most  usual,  but  the 
legislature  has  itself  encouraged  the  continued  employment  of  it,  by  providing  that 
a  covenant  by  the  grantor  "that  he  will  warrant  generally,  (or  specially,  as  the 
case  may  be,)  the  property  "  conveyed,  shall  have  the  same  effect  as  the  covenant 
set  forth  above,  (V.  0.  1873,  c.  113,  §  10,  11,)  nay,  further,  that  the  words  "with 
general  warranty,"  or  "with  special  warranty,"  in  the  granting  part  of  a  deed, 
shall  be  deemed  to  be  a  covenant  that  the  grantor  wOl  warrant  generally  (or 
specially)  the  property  conveyed.  (V,  C.  1873,  c.  113,  §  12  ;  2  Insts.  Com.  & 
Stat.  Law,  C43-'4.) 

Acknowledgment  and  Privy  Examination  of  Wife,  and  Acknow- 
ledgment of  Husband,  for  Registry. 

(V.  C.  1873,  c.  117,  §  4,  7  ;  Ante,  p.  50,  51 ;  2  Insts.  Com.  &  Stat.  Law,  839&seq.) 

State  [or  "Territory,"  or  "District,"]  of : 

County  [or  "  corporation,"]  of ,  to-wit : 

We, and  ■ ■,  justices  of  the  peace,  [or  "I,  a  notary  public,"  or  "I, 

a  commissioner  in  chancery  of  the  —    court,"]  in  and  for  the  county  [or  "cor- 

■   poration,"]  of ,  in  the  State  [or  "Territory,"  or  "District,"]  aforesaid,  [or 

"I,  a  commissioner  appointed  by  the  Governor  of  the  State  of  Virginia,  for  the 

said  State,  [or  "Territory,"  or  "District,"]  of  ■ ,  do  certify  that  E.  C,  the 

wife  of  C.  C. ,  whose  names  are  signed  to  the  writing  above,  [or  "  hereto  annexed,"] 

bearing  date  on  the day  of ,  in  the  year  18 — ,  personally  appeared  before 

us  [or  "me,"]  in  the  county,  [or  "corporation,"]  and  State  [or  "Territory,"'  or 
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"District,"]  aforesaid,  and  beiag  examined  by  us  [or  "me"]  privily  and  apart 
from  her  husband,  and  having  the  writing  aforesaid  fully  explained  to  her,  she, 
the  said  E.  C,  acknowledged  the  said  writing  to  be  her  act,  and  declared  that  she 
had  willingly  executed  the  same,  and  wished  not  to  retract  it.  And  we  [or  "  I, "]  do 
also  certify  that  at  the  same  time  and  place,  the  said  0.  C.  also  in  our  [or  "my"] 
presence  acknowledged  the  said  writing.  Given  under  our  hands  [or  ' '  my  hand  "] 
this day  of ,  in  the  year  of  our  Lord,  18 — . 

E.  E. 

r.  F. 

4:1.  Conveyance  of  Land  hy  Covenant  to  Stand  Seised. 
{Ante,  p.  49;  2  Insts.  Com.  &  Stat.  Law,  732  &  seq,  747  <fe  seq.) 

Know  all  men  that  I,  C.  0. ,  of ,  for  and  in  consideration  Of  the  natural  love 

and  affection  which  I  have  for  my  brother  D.  C. ,  and  for  the  further  consideration 
of  one  dollar  to  me  by  the  said  D.  C.  in  hand  paid'  at  and  before  the  sealing  and 
delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  for  my- 
self and  my  heirs,  do  covenant  and  agree  with  the  said  D.  0.,  his  heirs  and  assigns, 
that  I  and  my  heirs  shall  and  will  stand  seised  to  the  use  of  the  said  D.  C,  his 

heirs  and  assigns  for  ever,  of  all  that  certain  tract  or  parcel  of  land  lying  in , 

and  containing  by  estimation  [or  by  recent  survey,'] acres,  be  the  same, 

however,  ever  so  much  more  or  less,  and  bounded  as  follows,  to-wit :  Beginning 
at  [describe  the  boundaries  of  the  land],  together  with  all  the  appurtenances  to  the 
said  land  belonging,  or  in  any  wise  appertaining.  To  have  and  to  hold  the  said 
tract  or  parcel  of  land,  with  its  appurtenances  aforesaid,  unto  the  said  D.  C ,  his 
heirs  and  assigns  for  ever. 

And  I,  the  said  D.  C,  for  myself  and  my  heirs,  do  covenant  and  agree  with  the 
said  D.  C,  his  heirs  and  assigns,  in  manner  and  form  following,  to-wit : 

That  I,  th^  said  0.  C,  am  seised  in  fee-simple  of  the  said  tract  or  parcelof  land, 
with  its  appurtenances  aforesaid  ; 

That  I  have  good  right  and  lawful  power  to  convey  the  said  tract  of  land,  with 
its  said  appurtenances,  to  the  said  D.  0.  iii  fee-simple  ; 

That  the  said  CO.,  and  his  heirs  and  assigns,  shall  have  quiet  and  peaceable  pos- 
session of  the  said  land,  and  its  appurtenances,  for  ever  ; 

That  the  said  tract  or  parcel  of  land,  with  its  appurtenances,  is  free  from  aU  in- 
cumbrances and  charges  whatsoever  ;  and. 

That  I,  the,  said  0.  C,  will  execute  such  other  further  assurances  of  and  for  the 
said  land,  and  its  appurtenances,  as  may  be  requisite  to  make  the  title  thereto  of 
the  said  D.  D. ,  his  heirs  and  assigns,  sure  and  complete  for  ever. 

Witness  my  hand  and  seal,  this day  of ,  in  the  year  of  our  Lord,  18 — . 

0.  G.  [Seai,.] 

Certificate  of  Acknowledgment  for  Registry. 

{Ante,  p.  50,  51,  52  ;  2  Insts.  Com.  &  Stat.  Law,  861  &  seq ;  V.  C.  1873,  c.  117,  §  2,  3.) 

State  [or  "  Territory,"  or  "District,"]  of : 

County  [or  "  corporation  "]  of ,  to-vidt : 

I,  a  justice  of  the  peace,  [or  "  a  notary  public,"  or  "  a  commissioner  in  chancery 

of  the court,"]  in  and  for  the  county  [or  "corporation"']  of ,  in  the 

State  [or  "Territory,"  or  "District,"]  aforesaid,  [or  "I,  a  commissioner  appointed 
by  the  Governor  of  the  State  of  Virginia,  for  the  State  [or  "  Territory,"  or  "Dis- 
trict," of ,"]  do  certify  that  0.  C,  whose  name  is  signed  to  the  writing 

above,  [or  "hereto  annexed,"]  bearing  date  on  the day  of ,  18 — ,  has  ao- 
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knowledged  the  same  before  me  in  my  county  [or  "  corporation  "]  and  State  [or 

"Territory,"  or  "District,"]  aforesaid.     Griven  under  my  hand,  this day  of 

,  in  the  year  of  our  Lord,  18 — . 

W.  R.,  J.  P. 

4:2.  Conveyance  of  Land  hy  Grant. 
{AnU,  p.  49,  50 ;  2  Insts.  Com.  <fc  Stat.  Law,  748-'9.) 
Know  all  men  that  we,  C.  C,  of ,  and  B.,  Mb  wife,  for  and  in  considera- 
tion of  — dollars,  to  ns  in  band  paid  at  and  before  the  sealing  and  delivery  of 

these  presents,  the  receipt  whereof  is  hereby  acknowledged,  do  grant,  sell,  aliene, 

release,  and  confirm  unto  D.  D. ,  of ,  his  heirs  and  assigns,  forever,  all  that 

tract  or  parcel  of  land,  &c.  [^Substantially  as  in  Form  40,  except  that,  a»  no  date 
-is  in  this  Form  m,entioned  in  the  beginning,  the  conclusion  would  be ;] 

Witness  the  hands  and  seals  of  the  said  0.  0. ,  and  E. ,  his  wife,  this day  of 

,  in  the  year  of  our  Lord,  18  — - 

0.  C.  [Seal.] 
E.  0.  [Seal.] 

^"  The  certificate  of  Privy  Examination  of  Wife,  and  of  Acknowledgment  of 
Husband,  for  registry,  to  be  as  in  Form  40. 

43.  Conveyance  of  Land  as  Prescribed  hy  Statute. 
(V.  C.  1873,  <;.  113,  §  1;  2  Insts.  Com.  &  Stat.  Law,  824-'6.) 

This  deed,  made  the day  of ,  in  the  year ,  between  \Jwre  insert 

names  of  parties'],  witnesseth :  That  in  consideration  of  \here  state  the  considera- 
tion'], the  said doth  [or  do]  grant  unto  the  said all,  ifcc.  [Here  de- 
scribe the  property,  and  insert  covenants,  or  any  other  provisions.']  Witness  the 
following  signature  and  seal  [or  signatures  and  seals.] 

^"  The  certificate  of  acknowledgment,  &o. ,  for  registry,  to  be  as  in  Form  40  or  41. 

44.  Conveyance  of  Land  hy  Executrix. 
(Tate's  Forms,  141.) 

"Whereas,  C.  C,  late  of ,  now  deceased,  was  in  his  life-time  lawfully 

seised  in  fee-simple  of  a  certain  tract  or  parcel  of  land  lying  in ,  and  con- 
taining, by  recent  survey,  acres,  and  bounded  as  follows :    Beginning  at, 

etc.,  [desoribe  the  land],  which  said  land  was  conveyed  to  the  said  C.  0.  in  his 

life-time  by  K.^S.,  of ,  by  deed  bearing  date  the day  of ,  in 

the  year ,  as  by  the  said  deed,  of  record  in  the court  of county, 

[or  "  corporation"]  of ,  wiU  more  fuUy  appear.     And  whereas  the  said  0. 

0. ,  by  his  last  will  and  testament  in  writing,  bearing  date  on  the day  of , 

in  the  year -,  and  duly  proved  and  recorded  in  the court  of  the 

of  — -. ,  did  will,  devise  and  direct  that  all  his  just  debts  should  be  paid,  and 

then  that  the  remainder  of  his  estate,  both  real  and  personal,  should  be  and  pass 
in  fee,  and  in  absolute  property,  to  P.  C,  then  the  wife,  and  now  the  widow  of 
the  said  0.  C.  ;  and  did,  by  the  said  will,  constitute  and  appoint  the  said  P.  C.  the 
sole  executrix  thereof,  as  by  the  said  will,  reference  being  thereto  had,  will  more 
fully  appear.  And  whereas  the  said  P.  C.  has  found  it  necessary,  in  order  to  pay 
off  and  discharge  the  debts  and  demands  against  the  estate  of  her  said  decedent,  to 
sell  the  said  lands, — Now  this  deed  witnesseth,  that  the  said  P.  C,  as  executrix, 
^dow  and  residuary  legatee  of  the  said  0.  C,  deceased,  for  and  in  consideration  of 


1328  VINDICATING,  ETC.,  EIGHTS  VIOLATED.  [bOOK  IV. 

the  premises,  and  for  the  further  consideration  of dollars,  to  her  in  hand  paid 

by  D.  D.,  at  and  before  ths  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  doth  by  these  presents,  grant,  bargain,  sell,  re- 
lease, assign  and  confirm,  by  virtue  of  the  power  and  authority  on  her  conferred  by 
virtue  of  the  said  will  of  the  said  C.  C. ,  unto  the  said  D.  D.  and  his  heirs  and  assigns 
forever,  all  of  the  above  described  tract  or  parcel  of  land,  together  with  the  privi- 
leges and  appurtenances  thereunto  belonging  ;  and  doth  remise,  release,  and  for- 
ever quit  claim  and  grant  unto  the  said  D.  D.,  and  his  heirs  and  assigns,  all  the 
right  which  the  said  P.  C.  hath  to  dower  in  the  aforesaid  conveyed  premises, 
whereof  her  husband,  the  said  C.  C,  died  seised,  and  also  all  her  estate  and  inter- 
est therein,  as  the  residuary  devisee  thereof,  under  the  will  of  the  said  C.  C,  to 
have  and  hold  the  said  tract  or  parcel  of  land,  with  its  appurtenances  aforesaid, 
unto  the  said  D.  D.  and  his  heirs  and  assigns  forever. 

And  the  said  P.  C.  doth,  for  herself  and  her  heirs,  covenant  and  agree  with  the 
said  D.  D.  and  his  heirs  and  assigns,  that  she  hath  not  done,  nor  suffered  to  be 
done,  any  act,  matter  or  thing,  to  incumber  or  in  any  wise  charge  the  said  tract  or- 
parcel  of  land,  and  that  the  said  D.  D.  and  his  heirs  and  assigns  shall  henceforth 
have  and  quietly  enjoy  the  said  tract  or  parcel  of  land  and  its  appurtenances,  free 
from  all  claims  and  demands  made  or  set  up  thereto  by  the  said  P.  C. ,  or  any  per- 
son or  persons  claiming  by,  through,  or  under  her. 

Witness  the  hand  and  seal  of  the  said  P.  C. ,  this day  of ,  in  the 

year  of  our  Lord . 

P.  C.  [Seai,.] 

^"The  certificate  of  acknowledgment  for  registry  is  the  same  as  in  Form  41. 

45.  Conveyance  of  Land  hy  Lease,  as  Prescribed  iy  Statute  in 

Virginia. 

(Ante,  p.  44  ;  V.  0.  1873,  p.  113,  §  4 ;  2  Inst.  Com.  &  Stat.  Law,  676  &  seq,  826.) 

This  deed,  made  the day  of  ,  in  the  year ,  between  [here  insert 

the  names  of  the  parties'],  witnesseth  that  the  said  doth  [or  ' '  do"]  de- 
mise unto  the  said ,  his  personal  representatives  and  assigns,  all,  etc. , 

[here  describe  ths  property],  from  the  day  of ,  for  the  term  of  

thence  ensuing,  yielding  therefor,  during  the  said  term,  the  rent  of  [here  state 
the  rent  and  mode  of  payment].  Witness  the  following  signature  and  seal  [or 
"  signatures  and  seals"],  j 

I®"  The  certificate  of  acknowledgment  for  registry  [supposing  the  term,  to  exceed 
five  years]  is  the  same  as  in  Form  41. 

46.  Lease  of  Messuage,  with  Covenants. 

(V.  C.  187.%  c.  117,  §  17&seq;  2Inst.  Com.  &Stat.  Law,  835-'6  ;  Tate'sForms,  155.) 

This  indenture,  made  this day  of ,  in  the  year  of  our  Lord,  18 — , 

between  C.  C,  of ,  of  the  one  part,  and  D.  D.,  of  ■ ,  of  the  other 

part,  witnesseth,  that  in  consideration  of  the  rents,  provisos  and  agreements  here- 
inafter contained,  and  which,  on  the  part  of  the  said  D.  D.  and  his  assigns  are 
to  be  paid,  done  and  performed,  the  said  C.  G.  doth  grant,  bargain,  sell,  lease,, 
demise,  and  to  farm  let  unto  the  said  D.  D.  and  his  sssigns,  aU  that  lot,  mes- 
suage and  tenement  situate  and  being  in  the  [desmbe  the  property  particu- 
la/rly],  together  with  all  houses  and  buildings,  easements,  alleys,  ways,  pro- 
fits and  appurtenances  whatsoever,  to  the  said  lot,  messuage,  and  tenement  be- 
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longing,  or  in  any  wise  appertaining.  To  have  and  to  hold  the  said  lot,  messuage, 
and  all  and  singular  the  premises  hereby  demised,  with  the  appurtenances  afore- 
said thereto  belonging,  unto  the  said  D.  D.  and  his  assigns,  from  the  day  of  the 

date  hereof,  for  and  during  the  term  of  •  years  next  ensuing,  and  fully  to  be 

complete  and  ended,  yielding  and  paying  therefor,  to  the  said  0.  C,  and  his  as- 
signs, during  the  said  term,   a  rent  of dollars  yearly,   in  gold,  in  equal 

quarterly  payments,  on  the  day  of ,  , ,  and ,  re- 
spectively, in  each  year.  And  the  said  C.  0. ,  for  himself  and  his  heirs,  doth  cov- 
enant and  agree  with  the  said  D.  D.,  and  his  assigns,  that  he  paying  the  rent  here- 
in-bef (jre  reserved,  and  otherwise  keeping  and  performing  all  and  singular  the  cov- 
enants and  agreements  herein  contained,  on  his  or  their  part,  to  be  observed, 

kept,  and  performed,  shall  peaceably  and  quietly,  during  the  said  term  of 

years,  possess  and  enjoy  the  said  lot,  messuage,  and  tenement,  with  the  appurte 
nances  aforesaid,  without  let,  hindrance,  molestation,  or  disturbance  from  any  one 
whatsoever.     And  it  is  agreed  by  and  between  the  said  parties,  that  if  at  the  ex- 
piration of  the  said  term  of years,  the  said  D.  D.  shall  desire  to  retain  the 

said  lot,  messuage,  and  tenement,  with  the  appurtenances  aforesaid,  for years, 

next  after  the  expiration  of  the  said  term  of years,  the  said  D.  D.  shall  have 

the  power  and  right  so  to  retain  the  same  on  the  terms,  stipulations,  and  covenants 
herein  expressed,  touching  the  term  of years  next  ensuing  the  date  thereof. 

And  the  said  D.  D.,  for  himself  and  his  heirs  and  assigns,  doth  covenant  and 
agree  with  the  said  0.  C. ,  and  his  heirs  and  assigns,  in  manner  following,  that  is 
to  say  : 

That  the  said  D.  D. ,  his  heirs  and  assigns,  will,  during  the  said  term,  well  and  ' 

truly  pay,  in  gold,  to  the  said  C.  0.,  and  his  assigns,  the  said  yearly  rent  of 

dollars  in  the  manner  hereinbefore  Umited  and  appointed,  according  to  the  reser- 
vation thereof,  except  the  said  messuage,  tenement,  and  premises,  or  some  part 
thereof,  shall  happen  to  be  burnt  down,  or  damnified  by  fire,  tempest,  or  other 
casualty  not  occasioned  by  the  default  of  the  said  D.  D.,  or  of  his  assigns ;  in  either 
of  which  cases  the  said  rent  is  either  to  cease  or  to  be  fairly  apportioned,  accord- 
ing as  the  said  destruction  of  the  said  messuage,  tenement  and  premises  is  entire 
or  partial. 

That  the  said  D.  D.,  his  heirs  or  assigns,  shall  and  will,  during  the  said  term, 
pay  all  taxes,  levies,  and  assessments  upon  the  said  demised  premises,  or  upon  the 
said  0.  C. ,  on  account  thereof. 

That  the  said  D.  D. ,  or  his  assigns,  will  not,  during  the  term  aforesaid,  assign 
or  under-let  the  said  demised  premises,  or  any  part  thereof,  to  any  person  whatso- 
ever, without  the  consent  in  writing  of  the  said  C.  C,  his  heirs  or  assigns. 

That  the  said  D.  C,  or  his  assigns,  at  the  expiration  or  other  sooner  determina- 
tion of  the  said  term  of  years,  will  peaceably  sun-ender  and  yield  up  unto  the 

said  C.  C,  his  heirs  or  assigns,  the  premises  demised,  with  the  appurtenances 
aforesaid. 

That  the  said  D.  D.,  his  heirs  or  assigns,  shall  and  will,  at  his  or  their  proper 
costs  and  charges,  from  time  to  time,  and  at  all  times  hereafter,  during  the  said 
term,  well  and  sufficiently  repair  and  cleanse  the  said  messuage  and  tenement,  and 
all  and  singular  other  the  premises  hereby  demised,  and  every  part  and  parcel  there- 
of, by  andjwith  all,  and  all  manner  of  needful  and  proper  reparation,  so  as  to  pre- 
serve the  same  from  decay  and  deterioration,  excepting  any  casualty  by  fire  or 
other  occurrence  which  may  consume  or  destroy  the  said  messuage,  tenement,  and 
premises,  or  any  part  thereof,  without  default  on  the  part  of  the  said  D.  D.,  or  his 
assigns  ;  it  being  understood  and  agreed  by  and  between  the  parties  hereto,  that 
such  loss  or  injury  happening  to  the  said  messuage,  tenement,  and  premises  with- 
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out  any  default  on  the  part  of  the  said  D,  D.,  or  his  assigns,  is  to  be  sustained  by 
the  said  C.  C,  his  heirs  or  assigns,  and  that  on  the  happening  of  such  injury  or 
destruction  as  aforesaid,  the  said  D.  D.  is  to  be  entirely  discharged  from  the  obli- 
gations of  this  indenture,  unless  the  said  C,  C.  shall,  within  a  reasonable  time  after 
notice  to  him  in  writing  of  such  complete  or  partial  destruction,  rebuild  or  repair 
the  said  messuage,  tenement,  and  premises,  so  that  the  same  shall  be  in  as  good  a 
condition  as  before  such  casualty  occurred,  and  until  such  re-buildiug  or  repairs 
shall  be  completed,  the  said  rent  is  to  be  suspended  or  duly  apportioned. 

That  the  said  D.  D. ,  and  his  assigns,  shall  not  use  nor  employ  the  said  messuage, 
tenement  or  premises,  or  any  part  thereof,  in  any  other  way  or  manner  than  as 
the  same  have  been  customarily  used  by  previous  occupants  thereof,  within  ten 
years  last  past ;  and,  « 

That  in  the  event  of  a  default  of days  in  the  payment  of  any  of  the  in- 
stalments of  the  rent  hereinbefore  stipulated  for,  or  of  the  breach  of  any  of  the 
covenants  and  agreements  herein  contained,  on  the  part  of  the  said  D.  D.,  his 
heirs  or  assigns,  to  be  observed,  kept,  or  performed,  the  said  C.  C. ,  his  heirs  or 
assigns,  at  any  time  afterwards,  into  and  upon  the  demised  premises,  or  any  part 
thereof,  in  the  name  of  the  whole,  shall  and  may  re-enter,  and  the  same  again  have, 
re-possess,  and  enjoy,  as  of  his  or  their  former  estate. 

Witness  the  hands  and  seals  of  the  parties,  the  day  and  year  iirst  above  written. 

C.  C.    [Seal.] 

D.  D.  [Seal.] 

®"  The  certificate  of  acknowledgment  for  registry  (supposing  the  lease  to  ex- 
ceed five  years)  is  the  same  as  in  Form  41. 

47.     Lease  of  Water  Power. — {Tate's  Forms,  161.) 

This  indenture  made  this day  of in  the  year  of  our  Lord  18 — ,  between 

C.  C.  of ,  of  the  one  part,  and  D.  D.  of ,  of  the  other  part ;  Witnesseth  that 

the  said  C.  C,  in  consideration  of  the  rents  and  covenants  hereinafter  reserved  and 
stipulated  on  the  part  of  the  saidD.  D.  to  be  paid  and  performed,  doth  grant,  de- 
mise   and  lease,  unto  the  said  D.  D.  and   his   assigns,  the  right  and  privilege  of 

using  the  water  passing  from  the  mill  of  the  said  (J.  C,  situate  on  the ,  after 

it  has  worked  the  said  mill,  in  the  construction  or  propelling  of  any  kind  of  ma- 
chinery at  the  factory  of  the  said  D.  D. ,  or  for  any  other  purpose  to  which  the  said 

D.  D.  or  his  assigns  may  think  fit  to  apply  the  same,  except  for  that  of  working  a 
mill  to  grind  grain,  and  with  this  reservation  and  restriction,  as  f  uUy  and  amply,  to 
all  intents  and  purposes,  as  the  same  may  now  be  applied  and  used  by  the  said  0. 
0. ,  to  have  and  to  hold  the  said  right  and  privilege  of  the  water  aforesaid,  and  to 
use  and  enjoy  the  same,  subject  to  the  exception  and  restriction  aforesaid,  unto 
the  said  D.  D.  and  his  assigns,  for  and  during,  and  until  the  fuU  end  and  term  of 

years,  from   the day   of in   the  year Yielding   and  paying 

therefor,  unto  the  said  C.  C.  and  his  assigns,  during   every  of  the  said  years,  in 

gold,  the  annual  sum  of dollars,  by  quarterly  payments  of dollars  each, 

the  first  whereof  is  to  be  paid  on  the day  of in  the  year  18 — .     And  the 

said  C.  C.  for  himself,  his  heirs  and  assigns,  doth  covenant  and  agree  with  the 
said  D.  D.  and  his  assigns,  that  the  said  I).  D.  and  his  assigns  shall  have  and  en- 
joy the  water  as  aforesaid,  except  such  casual  hindrance  and  interruption  as  may 
Ibe  caused  by  the  needful  repairs  in  and  about  the  said  mill  of  the  said  C.  C,  or 
;any  of  the  appurtenances  thereto  belonging,  which  shall  be  made  with  as  little  de- 
lay as  possible,  after  reasonable  notice  given  to  the  said  D.  D.  and  his  assigns,  of 
the  intended  interruptions  of  the  regular  flow  of  the  water. 
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And  the  said  D.  D.,  for  himself,  his  heirs  and  assigns,  doth  covenant  and  agree  -^vith 
the  said  C.  C.  and  his  assigns,  that  the  said  D.  D.,  his  heirs  and  assigns,  will  well  and 
trulypay  to  the  said  C.  0.  and  his  assigns,  the  said  rent  in  gold,  during  the  said  term, 
at  the  periods  aforesaid ;  and  also,  that  the  said  D.  D.  and  his  assigns,  will  not  use  nor 
employ  the  water  aforesaid  for  the  working  of  any  mill  for  the  grinding  of  grain ;  and 
it  is  by  these  presents  agreed  and  provided  that  the  right  and  privilege  on  the  part 
of  the  said  D.  D.  and  his  assigns,  of  using  the  said  water  for  any  purpose  whatso- 
ever, shall  ipso  facto  immediately  cease  if  the  said  D.  D.  or  his  assigns  shall,  in 
violation  of  the  provisions  in  this  indenture  contained,  proceed  to  apply  the  same 
to  the  working  of  a  mill  or  other  machine  for  the  grinding  of  grain. 

Witness  the  hands  and  seals  of  the  said  parties,  the  day  and  year  first  above 
vrritten.  0.  C.  [Seal.] 

D.  D.  [Seal.] 

I®"  Certificate  of  acknowledgment  for  registry  as  ia  Form  41. 

48.    Conveyance  of  Land  Sold  under  Decree  of  Court. 
(Tate's  Forms,  162.) 

This  indenture,  made  this day  of ,  in  the  year  of  our  Lord , 

letween  C.  C,  of ,  of  the  first  part,   and  D.  D.,  of ,  of  the  second  part : 

Whereas,  on  the day  of ,  in  the  year  18 — ,  it  was  decreed  and  ordered  by 

-the court  of  the of ,  in  a  certain  cause  then  depending  on  the 

chancery  side  of  the  said  court,  between  A.  L.  and  0.  L.,  complainants,  and  G.  S. 
and  li.  S. ,  defendants,  that  the  said  C.  C. ,  who  was  thereby  appointed  commis- 
sioner for  the  purpose,  should  at  public  auction,  upon  the  following  terms,  to-wit : 
One-half  of  the  purchase-money  to  be  paid  in  cash,  the  remainder  to  be  paid  in 
twelve  months,  the  payment  thereof  to  be  secured  by  bond  or  bonds,  with  good 
personal  security,  besides  reserving  the  title  until  payment ;  make  sale  of  a  certain 
tract  or  parcel  of  land,  lying  and  being  in  [describe  the  land  iy  its  locality],  having 

first  advertised  the  time,  terms,  and  place  of  sale  for  the  period  of ,  in  some 

newspaper  published  in ,  and  on  receiving  the  whole  of  the  purchase-money, 

that  the  said  C.  C,  commissioner  as  aforesaid,  should  convey  the  said  tract  or  par- 
cel of  land  to  the  purchaser  or  purchasers  thereof  in  fee-simple.  And  whereas  the 
said  C.  C. ,  commissioner  as  aforesaid,  in  pursuance  of  the  said  decretal  order,  did,  on 

the day  of ,  in  the  year .  on  the  premises,  offer  for  sale,  at  public 

auction,  the  tract  or  parcel  of  land  aforesaid,  mentioned  and  described  in  the  com- 
plainant's bill  in  the  said  cause  ;  having,  in  pursuance  of  the  said  decretal  order, 

advertised  the  time,  terms,  and  place  of  sale,  in  the ,  a  newspaper  published  in 

,  for  the  period  of ,  as  will  appear  by  a  certificate  of  E.  E.,  the  editor  of 

the  said  paper,  filed  with  a  report  made  to  the  said  court  of  the  proceedings  of  the 
said  commissioner,  at  which  sale  the  said  tract  or  parcel  of  land  was  struck  off  to 

the  said  D.  D.  for  the  sum  of dollars,  that  being  the  highest  bid  for  the  same. 

And  whereas  the  whole  of  the  purchase-money  has  been  paid,  according  to  the 
said  decretal  order  :  Now  this  indenture  witnesseth  that  the  said  C.  C,  commissioner 
as  aforesaid,  in  order  to  carry  into  effect  the  said  sale,  made  as  aforesaid,  in  pur- 
suance of  the  said  decretal  order,  in  consideration  of  the  premises,  and  of  the  said 

sum  of doUars,  to  him  in  hand  paid  by  the  said  D.  D. ,  agreeably  to  the  terms  of 

said  decretal  order,  at  and  before  the  sealing  and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged,  doth  give,  grant,  bargain,  sell,  and  con- 
vey unto  the  said  D.  D.,  his  heirs  and  assigns,  for  ever,  the  said  tract  or  parcel  of 

land,  with  its  appurtenances,  situated  and  lying  in ,  it  being  the  same  land 

that  was  conveyed  to by ,  by  deed  bearing  date  the day  of ,  in 
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the  year ,  and  of  record  in  the  clerk's  office  of  the court  of  the of 

,  to  which  deed  reference  is  hereby  made  for  a  more  particular  description  of 

the  premises.  And  the  said  C.  C. ,  commissioner  as  aforesaid,  the  title  to  the  said 
tract  or  parcel  of  land,  against  himself  and  his  heirs,  and  all  persons  claiming  by,, 
through,  or  under  him,  will  for  ever  warrant  and  defend. 

Witness  the  hands  and  seals  of  the  parties,  the  day  and  year  first  above  written^ 

C.  C.  [Seai,.] 

D.  D.  [SEAii.]. 
^"  Certificate  of  acknowledgment  for  registry  as  in  Form  41. 

49.  Mortgage  of  Lands  to  Secure  Debts. 

(Tate's  Forms,  165  ;  Grayd.  Forms,  370.; 
* 
This  indenture,  made  this  day  of ,  imthe  year  of  our  Lord,  18 — ^ 

between  D.  D.,  of ,  of  the  one  part, -and  0.  C,  of ,  of  the  other  part.. 

Whereas,  the  said  D.  D.  stands  indebted  unto  the  said  0.  C. ,  in  and  by  a  certain 
writing  obligatory,  under  his  hand  and  seal,  bearing  even  date  herewith,  in  the 

sum  of dollars  in  gold,  with  interest  thereon,  after  the  rate  of ,  per 

centum  per  annum,  from  the day  of ,  in  the  year  18 — ,  until  paid, 

to  be  paid  to  the  said  C.  C,  on  the day  of ,  in  the  year  18 — ,  as  by 

the  said  writing  obligatory,  reference  being  thereunto  had,  will  more  fully  and  at- 

large  appear,  which  said  sum  of dollars  in  gold,  with  the  interest  thereon, 

as  aforesaid,  the  said  D.  D.  binds  himself  and  his  heirs,  to  pay,  when  the  saaae  ia 
due,  to  the  said  0.  0. ,  or  his  assigns.     Now,  this  indenture  witnesseth  that  the  said 

D.  D.,  as  well  for  and  in  consideration  of  the  aforesaid  debt  of dollars, 

and  for  the  better  securing  the  payment  thereof,  with  its  interest,  unto  the  said 
G.  C.  and  his  assigns,  as  of  the  further  sum  of  one  dollar  to  him  in  hand  ptid 
by  the  said  0.  C. ,  at  and  before  the  sealing  and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged,  doth  grant,  bargain,  sell,  release,  and 
confirm  unto  the  said  C.  C,  his  heirs  and  assigns  for  ever,  all  that  tract  or  parcel' 

of  land  situate  and  lying  in ,  known  by  the  name  of.' ,  containing  b^ 

estimation acres,  be  the  same,  however,  ever  so  much  more  or  less,  and' 

bounded  as  follows,  to-wit :  Beginning  at  \de%cr\he  the  boundcmes]  ;  together  witb 
all  the  appurtenances  to  the  said  tract  or  parcel  of  land  belonging,  or  in  any  wise 
appertaining ;  to  have  and  to  hold  the  said  parcel  or  tract  of  land,  with  its  appur- 
tenances as  aforesaid,  unto  the  said  C.  G. ,  his  heirs  and  assigns  for  ever.  And' 
the  said  T>.  D.,  for  himself  and  his  heirs,  doth  covenant  and  agree  with  the  said 
G.  C.,  his  heirs  and  assigns,  that  the  said  D.  J),  and  his  heirs  wUl  for  ever  war- 
rant and  defend  the  title  to  the  said  tract  or  parcel  of  land,  with  its  appurte- 
nances, unto  the  said  CO.,  and  his  heirs  and  assigns,  free  from  the  claims  of  all 
persons  whatsoever,  Pbovided  always  nevertheless,  and  ttpon  condition,  that  if 
the  said  D.  D.,  his  heirs  or  assigns,  shall  well  and  truly  pay  unto  the  said  C.  0., 
or  his  assigns,  the  aforesaid  debt  of dollars  in  gold,  on  the  day  hereinbe- 
fore mentioned,  and  appointed  for  the  payment  thereof,  with  interest  for  the 
same  as  aforesaid,  without  fraud,  defalcation  or  deduction,  then  and  from  thence- 
forth, as  well  this  present  indenture,  and  the  estate  hereby  granted,  as  the  said' 
recited  writing  obligatory,  shall  cease,  determine,  and  become  absolutely  null  and' 
void  to  all  intents  and  purposes,  anything  hereinbefore  contained  to  the  contrary,, 
in  any  wise,  notwithstanding. 
Witness  the  hands  and  seals  of  the  parties,  the  day  and  year  first  above  written.. 

D.  D.  [Seal.] 
0.  C.  [Seai.]: 
1^"  Gertifioate  of  acknowledgment  for  registry,  as  in  Form,  41. 
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50.  Deed  of  Trust  to  secure  Debts,  as  Prescribed  by  Statute. 
(V.  0.  1873,  c.  113,  §  5.) 
This  deed,  made  the day  of ,  in  the  year ,  between  ■ 


fthe  grantor],  of  the  one  part,  and :-  [the  trustee],  of  the  other  part,  wit- 

nesseth:  that  the  said [the  grantw],  doth  [or  "do"]  grant  unto  the  said 

[the  trustee^,  the  following  property  :  [here  describe  it.]    In  trust  to  secure 

[here  describe  the  debts  to  be  secured,  or  the  sureties  to  be  indemnified,  and  insert 
•covenants  or  any  other  provisions  the  parties  may  agree  upon.']  Witness  the  follow- 
ing_signatnres  and  seals,  (or  signature  and  seal.) 

■S"  Certificate  of  acknowledgment  for  registry,  as  in  Form,  41. 

f 
51.  Deed  of  Trust  to  Secure  the  Payment  of  Money. 
(Tate's  Forms,  177.) 

This  indenture,  made  this day  of ,  in  the  year  of  our  Lord, ,  be- 

"tween  D.  D.,  of .  of  the  one  part,  T.  T.,  of ,  of  the  second  part,  and  C.  0., 

•of ,  of  the  third  part :  "Whereas  the  said  D.  D.  is  justly  indebted  to  the  said 

C  C.  in  the  sum  of dollars  in  gold,  with  interest  thereon  after  the  rate  of 

■per  centum  per  annum,  from  the  — —  day  of ,  in  the  year ,  until  paid,  as 

appears  by  the  bond  of  the  said  D.  D. ,  bearing  date  the day  of ,  in  the 

}year  18 — ,  and  payable  on  the day  of ,  in  the  year  18 — ,  which  said  debt, 

with  interest  as  aforesaid,  the  said  D.  D.  binds  himself  and  his  heirs  to  pay  when 
■due,  and  is  now  desirous  more  effectually  to  secure :  Now,  therefore,  this  in- 
■denture  witnesseth,  that  the  said  D.  D. ,  for  and  in  consideration  of  the  premises, 
:and  of  one  dollar  to  him  in  hand  paid  by  the  said  T.  T. ,  at  and  before  the  sealing 
and  delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  doth 
-grant,  bargain,  sell,  aliene,  release,  and  confirm  unto  the  said  T.  T.,  his  heirs  and 
assigns,  for  ever,  all  that  certain  tract  or  parcel  of  land  situated  and  lying  in  -r — , 
'it  being  the  same  tract  which  was  conveyed  to  the  said  D.  D.  by  W.  J.,  by  deed 

bearing  date  onthe day  of ,  in  the  year ,  and  of  record  in  the  clerk's 

<)ffice  of  the court  of  the of ,  as  reference  thereto  being  had,  will  more 

"fuUy  and  at  large  appear,  which  said  tract  or  parcel  of  land  is  bounded  as  follows, 
to-wit :  Beginning  at  ;  [describe  the  boundaries'] ;  together  with  all  the  appurte- 
nances to  the  said  land  belonging,  or  in  any  wise  pertaining.  To  have  and  to  hold 
'the  said  tract  or  parcel  of  land,  witli  its  appurtenances,  unto  the  said  T.  T. ,  and 
his  heirs  and  assigns,  for  ever.  And  the  said  D.  D. ,  for  himself  and  his  heirs, 
•doth  coTenant  and  agree  with  the  said  T.  T.,  his  heirs  and  assigns,  in  manner  and 
form  following,  to-wit:  That  the  said  D.  D.,  and  his  heirs  and  assigns,  the  title  to 
said  tract  or  parcel  of  land,  with  all  its  appurtenances  aforesaid,  unto  the  said  T.  T., 
ihis  heirs  or  assigns,  against  the  rilaims  of  all  persons  whatsoever,  will  warrant  and 
•defend  for  ever.  In  teust,  nevertheless,  and  for  the  use,  interest,  and  purposes 
following,  and  none  other,  namely :  that  the  said  D.  D,  shall  be  suffered  to  remain 
in  quiet  and  peaceable  possession  and  enjoyment  of  the  said  premises,  and  their 
appurtenances  aforesaid,  until  default  be  made  in  the  payment  of  the  debt  afore- 
■said,  with  its  interest  aforesaid,  or  of  some  part  thereof ;  and  when  the  said  D.  D., 
his  heirs  or  assigns,  shall  make  default  in  the  payment  of  the  said  debt,  with  in- 
•terest  as  aforesaid,  or  of  any  part  thereof,  then  upon  this  further  trust,  that  as 
iSoon  after  such  default  as  the  said  C.  C,  or  his  assigns,  shall  request,  or  the  said 
T.  T.,  or  his  heirs  or  assigns,  shall  think  fit,  the  said  T.  T.,  or  his  heirs  or  assigns, 
•shall  proceed,  at  such  time  and  place  as  he  or  they  shall  think  best,  to  sell  the  said 
Hiact  or  parcel  of  land,  with  its  appurtenances,  or  so  much  thereof  as  it  may  be 
ineoessary  to  sell,  at  public  auction,  to  the  highest  bidder,  for  cash,  having  first 
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given days'  notice  of  the  time  and  place  of  sale  in  one  or  more  of  the  news- 
papers printed  in ;  and  out  of  the  proceeds  of  such  sale  shall  pay,  first,  all 

costs  and  charges  attending  the  execution  of  this  trust ;  secondly,  shall  pay  to  the 

said  C.  C,  or  his  assigns,  the  said  sum  of dollars  in  gold,  with  all  the  interest 

that  shall  have  accrued  thereon  as  aforesaid,  or  so  much  of  said  debt  and  interest 
as  shall  then  remain  unpaid ;  and  the  balance,  if  any,  shall  pay  to  the  said  D.  D., 
his  heirs  and  assigns.  And  if  the  said  D.  D.,  or  his  assigns,  shall  well  and  truly 
pay  in  gold  the  said  debt,  with  interest  thereon  as  aforesaid,  and  make  no  default 
therein,  then  this  deed  shall  be  void,  or  else  shall  remain  in  full  force  and  virtue. 
Witness  the  hands  and  seals  of  the  parties,  the  day  and  year  first  above  writtau 

T>.  D.  [Seai..] 
T.  T.  [Seal.] 
C.  C.  [Seai,.]. 
i^"  The  certificate  of  acknowledgment  for  registry  is  as  in  Form  41. 

52.  I)eed  of  Trust  to  Secure  Endorsers  in  Bank. 
(Grayd.  Forms,  371 ;  Tate's  Forms,  .181  .> 

This  indenture,  made  this day  of ,  in  the  year  of  our  Lord,  18 — ,. 

between  D.  D.,  of ,  of  the  first  part,  T.  T.,  of ,  of  the  second  part, 

and  C.  C.,  of ,  of  the  third  part.     Whereas  the  said  C.  C.  has  endorsed  for 

tie  accommodation  of  the  said  D.  D.,  a  certain  note  negotiable  for  the  sum  of 

—  -  dollars,  dated  the  day  of  ,  18 — ,  and  payable montha 

after  date,  at  the Bank  at ,  and  now  discounted  at  the  said  Bank, 

and  which  said  note  it  is  contemplated  to  renew  from  time  to  time ;  and  whereas 
the  said  D.  D.  is  desirous  to  indemnify  and  secure  the  said  G.  C,  against  all  loss- 
by  reason  of  his  endorsement  aforesaid.  Now,  this  indenture  witnesseth^  that  in 
consideration  of  the  premises,  and  for  the  further  consideration  of  one  dollar  by 
the  said  T.  T.  to  the  said  D.  D.,  in  hand  paid  at  and  before  the  sealing  and  de- 
livery of  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  the  said  D; 
D.,  doth  grant,  bargain,  sell,  and  convey,  release  and  confirm  unto  the  said  T.  T. 
and  his  heirs,  all  that  certain  messuage  and  tenement,  [Describe  the  premises^ 
and  state  wTience  the  title  was  derived  by  D.  D."];  together  with  all  the  appurte- 
nances and  privileges  to  the  said  messuage  and  tenement  belonging,  or  in  any 
wise  appertaining.  To  have  and  to  hold  the  said  messuage  and  tenement,  with 
the  appurtenances  and  privileges  aforesaid,  unto  the  said  T.  T.  and  his  heirs  for 
ever.  And  the  said  D  D. ,  for  himself  and  his  heirs,  doth  covenant  and  agree^ 
with  the  said  T.  T.  and  his  heirs  and  assigns,  that  the  said  Di  D.  and  his  heirs,, 
the  title  to  the  said  messuage  and  tenement,  with  all  the  appurtenances  and  privi- 
leges thereunto  belonging,  as  aforesaid,  unto  the  said  T.  T.  and  his- heirs  and  as- 
signs, against  the  claims  of  all  persons  whatsoever,  will  for-  ever  warrant  and  de- 
fend. In  Teust,  nevertheless,  and  for  the  use,  intent  and  purposes  following, 
and  none  other,  namely :  that  the  said  D.  D.  shall  be  suffered  to  remain  in  the- 
quiet  and  peaceable  possession  and  enjoyment  of  the  said  premises,  and  their 
privileges  and  appurtenances  aforesaid,  until  default  be  made  by  tiie  said  CD.,, 
in  the  payment  of  the  negotiable  note  aforesaid,  or  any  of  the  renewals  or  con- 
tinuations of  the  same,  which  may  be  substituted  therefor,  or  for  any  part  there- 
of ;  and  then  upon  this  further  trust, — that  it  the  said  C.  0.  or  his  assigns  shall 
be  compelled  to  pay,  or  shall  pay  at  or  after  maturity,  the  said  negotiable  note, 
or  any  part  thereof,  or  any  note  or  notes  given  in  renewal  or  continuation  of  the 
said  note,  in  whole  or  in  part,  then  and  in  ^ither  event,  the  said  C.  C.  or  his  as- 
signs may  require  the  said  T.  T.  to  sell  the  said  property  in  pursuance  of  thft 
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termB  of  this  deed.  If  a  sale  be  required  by  the  said  C.  C.  or  his  assigns,  the 
said  T.  T.  shall,  after  fixing  the  time  and  place  of  sale,  at  his  discretion,  and  ad- 

yertising  the  same  for  days  in  some  newspaper  printed  in  ,  sell  the 

said  messuage  and  tenement,  and  the  appurtenances  and  privileges  aforesaid  be- 
longing thereto,  or  such  part  thereof  as  may  be  necessary  for  the  purpose,  at 
public  auction,  to  the  highest  bidder  for  cash ;  and  out  of  the  proceeds  of  such 
sale,  shall  pay  first  aU  costs  and  charges  attending  the  execution  of  this  trust ; 
secondly,  shall  pay  to  the  said  C.  C.  or  his  assigns,  the  amount  of  money  which 
the  said  0.  0.  or  his  assigns  shall  then  have  paid  on  account  or  by  reason  of  his 
endorsement  aforesaid  of  such  note  or  notes,  together  with  lawful  interest  there- 
on from  the  time  of  such  payment,  and  the  balance,  if  any,  shall  pay  to  the  said 
D.  D.  or  his  assigns.  And  if  the  said  D.  D.  or  his  assigns,  shall  fuUy  indemnify 
and  save  harmless  the  said  C.  C.  and  his  assigns,  against  all  loss  and  damage  on 
account  and  by  reason  of  the  endorsements  aforesaid,  whether  already  made,  or 
which  may  be  hereafter  made  on  other  note  or  notes  given  in  renewal  or  con- 
tinuation of  the  said  note  first  above  mentioned,  then  this  deed  shall  be  void,  or 
else  shall  remain  in  full  force  and  virtue. 

Witness  the  hands  and  seals  of  the  parties,  the  day  and  year  first  above  written. 

D.  D.  [Seal.] 
T.  T.  [Seal.] 
C.  C.    [Seal.] 

&"  The  certificate  of  acknowledgment  for  registry  is  as  in  Form,  41. 
53.  Conveyance  of  Land  Sold  under  a  Deed  of  Trust. 

(Sand's  Forms,  109.) 
This  indenture,  made  this day  of ,  in  the  year  of  our  Lord,  18 — .  be- 
tween T.  T.,  of ,  of  the  one  part,  and  P.  P.,  of ,  of  the  other  part: 

Whereas  a  certain  D.  D. ,  of ,  by  a  certain  deed  bearing  date  the day  of 

,  in  the  year  ]  8 — ,  and  recorded  in  the  clerk's  office  of  the court  of  the 

of ,  did  grant  and  convey  unto  the  said  T.  T.,  his  heirs  and  assigns,  all 

of  a  certain  tract  or  parcel  of  land  situate  and  lying  in ,  together  with  the  ap- 
purtenances and  privileges  thereto  belonging,  or  in  anywise  appertaining,  in  trust 
to  secure  a  certain  debt,  to  be  paid  by  the  said  D.  D.  to  one  C.  C. ;  and  whereas  by 
the  said  deed  T.  T.,  his  heirs  and  assigns  were  empowered,  on  failure  of  the  said 
D.  D.  or  his  assigns,  to  pay  the  said  debt  to  the  said  0.  0.  or  his  assigns,  to  sell 
the  said  tract  or  parcel  of  land,  with  its  appurtenances,  or  as  much  thereof  as 
should  be  found  necessary  to  accomplish  the  ^purposes  of  the  said  trusts  therein 
contained ;  and  whereas  the  said  D.  D.  having  failed  to  perform  the  requirements 
contained  in  the  said  deed,  the  said  T.  T.,  in  execution  of  the  said  trusts  therein 
declared,  did  on  the day  of ,  in  the  year  18 — ,  after  giving  • — —  days' no- 
tice of  the  time  and  place  of  sale  by  advertisement  in  the  newspaper  called 

,  printed  in ,  exposed  to  sale  the  tract  or  parcel  of  land  aforesaid, 

with  its  appurtenances  aforesaid,  at  public  auction,  to  the  highest  bidder  for  cash ; 
at  which  sale  the  said  P.  P.  became  the  purchaser  thereof,  being  the  highest  bid- 
der. Now  this  indenture  witnesseth,  that  the  said  T.  T.,  trustee  as  aforesaid  in  the 
said  deed  of  trust,  for  and  in  consideration  of  the  premises,  and  for  the  further 
consideration  of dollars  to  hini  in  hand  paid  by  the  said  P.  P.  at  and  be- 
fore the  seaUng  and  delivery  of  these  presents,  the  receipt  whereof  is  hereby  acknow- 
ledged, which  said  sum  is  to  be  appropriated  and  applied  as  by  the  said  deed  of  trust 
is  directed,  doth  grant,  bargain,  sell  and  convey,  release  and  confirm,  unto  the  said  P. 
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P.,  his  tieirsand  asBigns  forever,  all  the  tract  or  parcel  of  land  aforesaid,  with  the 
privileges  and  appurtenances  thereto  belonging,  or  in  any  wise  appertaining,  situ- 
ate and  lying  in ,  containing  by  estimation,  [or  by  gursey,'] acres,  be 

the  same,  however,  ever  so  much  more  or  less,  and  bounded  is  follows  :  Beginning 
at  [describe  the  boundaries] ;  it  being  the  same  tract  or  parcel  of  land  conveyed  by 
the  deed  first  above  mentioned  to  the  said  T.  T.  by  the  said  D.  D.,  in  trust  as 
aforesaid  ;  to  have  and  to  hold  the  said  tract  or  parcel  of  land,  with  its  appurte- 
nances aforesaid,  to  the  said  P.  P.,  and  his  heirs  and  assigns  forever.  And  the  said 
T.  T.,  for  himself  and  his  heirs,  doth  covenant  and  agree  with  the  said  P.  P.,  his 
heirs  and  assigns,  that  the  said  T.  T.  and  his  heirs,  the  title  to  the  said  tract  or  par- 
cel of  land,  with  its  appurtenances  aforesaid,  unto  the  said  P.  P.,  and  his  heirs  and 
assigns,  will  warrant  and  forever  defend  against  the  claims  of  the  said  T.  T.  smd  his 
heirs,  and  of  all  persons  claiming  by,  through,  or  under  him  or  them. 

Witness  the  hand?  and  seals  of  the  said  parties,  the  day  and  year  first  above 
written. 

T.  T.  [Seal.] 
P.  P.  [Seai.] 

^   ^'  Certificate  of  acknowledgment  for  registry  as  in  Form  41. 


54:.  Deed  of  Release  of  a  Deed  of  Trust. — {Sands'  Forms,  118.) 

This  indenture,  made  this day  of  ,  in  the  year  of  our  Lord  18 — ,  be- 
tween T.  T.  \1M  trustee]  of  the  first  part,  D.  D.  [the  debtor]  of  the  second  part,  and 

C  0.  [the  creditor]  of  the  third. part :    Whereas,  by  a  deed   dated  the day  of 

,  in  the  year  ]8 — ,  and  of  record  in  the  clerk's  ofSce  of  the court  of  the 

of ,  the  said  D.  D.,  in  order  to  secure  to  the  said  C.  0.  the  payment  of 

a  certain  bond  for  the  sum  of dollars,  executed  by  the  said  D.  D.,  and  payable 

to  the  said  C.  0.,  bearihg  date  on  the day  of ,  in  the  year ,  and  pay- 
able on  the day  of ,  in  the  year  18 — ,  did  convey  in  trust  to  the  said  T.  T 

and  his  heirs,  a  certain  tract  or  parcel  of  land,  with  its  appurtenances,  set  forth 
and  described  in  said  deed.  And  whereas  the  said  bond  has  been  fully  paid,  and 
the  said  D.  D.  desires  that  the  said  property  should  be  released  from  the  said  deed 
of  trust.  Now,  therefore,  this  indenture  witnesseth,  that  the  said  T.  T. ,  in  con- 
sideration of  the  premises,  and  for  the  further  consideration  of  one  doUar  to  him 
in  hand  paid  at  and  before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  and  with  the  consent  of  the  said  O.  C,  testified  to 
by  his  becoming  a  party  to  this  indenture,  and  signing  and  sealing  the  same,  doth 
grant,  bargain  and  sell,  assign,  release  and  confirm  unto  the  said  D.  D. ,  and  his 
heirs  and  assigns  forever,  the  said  tract  or  parcel  of  land,  with  its  appurtenances 
and  privileges  set  forth  and  described  in  the  deed  of  trust  aforesaid  as  follows; 
namely  :  [copy  the  description  as  contained  in  the  trust  deed.]  To  have  and  to  hold 
the  said  premises  and  appurtenances  unto  the  said  D.  D.,  and  his  heirs  and  assigns 
forever.  And  the  said  C.  C.  doth  hereby  release  to  the  said  D.  D.,  and  his  heirs  and 
assigns,  forever,  all  his  claim,  title,  right  and  equities,  in  and  to  the  said  premises 
And  appurtenances. 

Witness  the  hands  and  seals  of  the  parties,  the  day  and  year  first  above  written. 

T.  T.  [Seal.] 

D.  D.  [Seai.] 

0.  C.  [Seai.] 
•^Certificate  of  acknowledgment  for  registry,  as  in  Form  41. 
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-55.  Conveyance  from  Clerk  to  Purchaser  of  Land  Sold  for  Taxes. 
(Sands'  Forms,  119;  V.  C.  1873,  o.  38,  §  20.) 

Know  all  men  that,  whereas  a  list  of  real  estate  within  the  county  of ,  sold 

in  the  month  of ,  in  the  year  18 — ;  for  the  non-payment  of  taxes  thereon 

for  the  years , ,  and ,  with  a  certificate  attached  thereto  of  such  oaths 

as  is  prescribed  by  the  fourteenth  section  of  chapter  thirty-eight  of  the  Code  of 

Virginia  of  1873,  was  returned  to  the  court  of  the  said  county  on  the day  of 

,  in  the  year  18 — ,  being  the  second  term  next  after  the  completion  of  the  said 

«ales ;  and  the  said  court  seeing  no  cause  to  doubt  the  correctness  of  the  said  list, 
-did  order  a  copy  thereof  to  be  certified  to  the  auditor  of  public   accounts ;  And 

whereas  by  the  said  list  it  appears  that was  charged  with  taxes  to  the 

amount  of doUars,  and  that  the  quantity  of  land  represented  to  be  charged 

with  the  said  taxes  was  stated  to  be acres  of  land,  the  local  description  of 

which  was  ,  {insert  the  local  description ;]  that  the  amount  of  taxes  due 

thereon  was  ■ ;  that  the  quantity  of  land  sold  was ;  that  the  said  sale  was 

made  oh  the day  of ,  in  the  year  18 —  ;  that  the  entire  tract  of  land  was 

sold ;  that  the  name  of  the  purchaser  was  ,  and  the  amount  of  purchase- 
money  was ;  and  whereas  the  said  purchaser  had  a  report  made  by , 

•the  surveyor  of  the  said  county  of ,  to  the  court  thereof,  according  to  the 

terms  of  the  eighteenth  section  of  said  chapter  thirty-eight  of  the  Code  of  Virginia 
■of  1873,  and  the  said  court,  upon  examination  of  the  plat  and  certificate  of  the 
surveyor,  made  by  the  said  surveyor  and  returned  to  the  court,  having  found  it  to 

be  coiTeotly  made,  in  conformity  with  said  section  eighteen,  did,  on  the day 

■of ,  18 — ,  order  the  same  to  be  recorded;  and  whereas  two  years  have  expired 

since  the  said  sale,  and  the  purchaser  of  the  said  real  estate  alleging  that  the  same 
has  not  been  redeemed,  has  applied  for  a  deed  conveying  the  same  to  him :  Now 
"this  deed  witnesseth,  that  in  consideration  of  the  premises,  and  for  the  further 
consideration  of  one  dollar  to  me  in  hand  paid  at  and  before  the  sealing  and  de- 
livery of  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  I,  C.  C, 

-clerk  of  the  court  of  the  said  county  of ,  in  pursuance  of  the  twentieth  section  of 

chapter  thirty-eight  of  the  Code  of  Virginia  of  1873,  doth  grant,  bargain,  sell,  and 
convey  unto  the  said  P.  P.,  the  purchaser  aforesaid,  the  said  real  estate  so  sold  to 
him  as  aforesaid,  and  specified  in  the  report,  plat,  and  certificate  so  returned  by 
the  county  surveyor  as  aforesaid. 

Witness  the  following  signature  and  seal. 

G.  C,  CUrk,  FSeai,.] 

■•®"  Certificate  of  acknowledgment  for  registry  as  in  Form  41. 


^56.  Deed  of  Separation,  Husband  allowing  Wife,  an  Annuity. 
(Grayd.  Forms,  518  ;  Tate's  Forms,  277.) 

This  indenture,  made  this day  of ,  in  the  year  of  our  Lord,  18 — ,  be- 

irween  H.  H.,  of ,  of  the  one  part,  and  C.  C,  of ,  and  W.,  wife  of  the  said 

H.  H. ,  of  the  other  part ;  Whereas  some  unhappy  differences  have  lately  arisen 
tetween  the  said  H.  H.  and  W. ,  his  wife,  and  they  have  mutually  agreed  to  live 
separate  and  apart  from  each  other,  and  previous  to  such  separation  the  said  H.  H. 
hath  consented  thereto,  and  also  proposed  and  agreed  that  he,  out  of  his  own  pro- 
ber moneys  and  estate,  would  allow  and  pay  the  said  W.,  during  the  term  of  her 
matural  life,  for  her  better  support  and  maintenance,  the  annuity  or  yearly  sum  of 
dollars,  clear  of  all  taxes,  charges,  and  deductions  whatsoever,  payable  to  her 
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in  such  manner  as  hereinafter  mentioned;  subject,  nevertheless,  to  the  proviso 
hereinafter  contained,  respecting  the  payment  of  the  said  annuity.  And  also,  that 
upon  the  death  of  the  said  W.,  the  said  H.  H.  will  pay  the  personal  representative 
of  the  said  W.,  besides  Buch  arrears  of  the  said  annuity  as  may  be  then  unpaid, 

the  sum  of dollars,  towards  and  for  the  purpose  of  defraying  the  charges  of" 

the  funeral  of  the  said  W.  Now  this  indentuke  witnesseth,  that  the  said  H.  H., 
in  pursuance  of  his  said  proposal  and  agreement,  doth  hereby,  for  himself  and  his- 
heirs,  covenant  and  agree  with  the  said  C.  0.,  and  his  assigns,  in  manner  and  fortn 
following,  that  is  to  say  -.  That  it  shaU  and  may  be  lawful  for  the  said  W.,  and  that 
the  said  H.  H.  will  suffer  the  said  W. ,  at  all  times  henceforth  during  her  natural 
life,  to  live  separate  and  apart  from  him,  and  to  sojourn,  be  and  reside  in  such 
place  and  places,  and  family  and  families,  and  with  relations,  friends,  and  other 
persons,  and  to  follow  and  carry  on  such  trade  and  business  as  she,  the  said  W. , 
from  time  to  time,  at  her  will  and  pleasure  (notwithstanding  her  coverture,  and  as 
if  she  was  a  feme  sole  and  unmarried),  shall  think  fit.     And  that  of  the  children 

bom  to  the  said  H.  H.  by  the  said  W.,  his  wife,  the  said  H.  H.  will  suffer 

to  live  and  remain  with  the  said  W.,  and  in  her  custody  and  charge,  whensoever, 
as  often,  and  as  long  as  the  said  W.  shall  think  fit.  [TJwert  any  other  covenants- 
touching  the  children  of  the  marriage.].  And  that  the  said  H.  H.  shall  not,  nor  will 
at  any  time  or  times  hereafter,  sue,  molest,  or  trouble  the  said  W.  for  so  living 
separate  and  apart  from  him,  or  any  other  person  or  persons  whatsoever  for  re- 
ceiving, harboring,  or  entertaining  her ;  nor  shall,  nor  will,  without  the  consent 
Of  the  said  W. ,  visit  her,  or  knowingly  come  into  any  house  or  place  where  she 
shall  or  may  dwell,  or  reside,  or  be ;  or  send  or  cause  to  be  sent  any  letter  or  mes- 
sage to  her,  nor  shall  or  will  at  any  time  hereafter  claim  or  demand  any  of  the 
moneys,  rings,  jewels,  plate,  clothes,  linen,  woollen,  household  goods,  or  stock 
in  trade,  which  the  said  W.  now  hath  in  her  custody,  power,  or  possession,  or- 
which  she  shall  or  may  hereafter  acquire  by  purchase,  gift,  devise,  bequest,  or 
otherwise,  and  that  she  shall  and  may  enjoy  and  absolutely  dispose  of  the  same  as 
if  she  were  a  feme  sole  and  unmarried.  And  further,  that  the  said  H.  H.,  or  his 
assigns,  shall  and  wiU  pay  to  the  said  W.,  or  her  assigns,  during  the  term  of  her- 
natural  Ufe,  for  and  towards  her  better  support  and  maintenance,  an  annuity  or 

j^eferly  sum  of dollars  in  gold,  free  and  clear  of  all  charges,  taxes,  assessments, 

and  deductions  whatsoever,  the  said  annuity  to  be  payable  quarterly,  in  four  equal 

instalments  of dollars  each,  on  the day  of  the  months  of , , 

and ,  of  each  and  every  year,  during  the  term  aforesaid ,  which  said  sum  of 

dollars  paid  annually  as  aforesaid  is  to  be  in  full  satisfaction  of  and  for  the 

maintenance  and  support  of  the  said  W. ,  and  aU  alimony  whatsoever  to  her  during 
her  life,  as  aforesaid.  Provided  always,  and  it  is  hereby  expressly  agreed  and  de- 
clared by  and  between  the  parties  hereunto,  and  the  true  intent  and  meaning  of 
these  presents  are,  that  the  said  H.  H.  shall  be  guarantied,  indemnified,  and 
secured  by  the  said  C.  C.  against  any  debt,  contract,  or  expense  to  be  hereafter 
contracted  by  or  on  account  of  the  said  W. ;  and  that  in  case  the  said  H.  H. ,  or  his 
personal  representative,  shall  at  any  time  hereafter  be  obliged  to  pay,  and  shall 
actually  pay,  any  debt  or  debts  which  the  said  W.  shall  at  any  time  hereafter,  dur- 
ing her  present  coverture,  contract  or  incur  with  any  person  or  persons  whatso- 
ever, that  then,  and  in  such  case,  it  shall  be  lawful  for  the  said  H.  H. ,  or  Ms  per- 
sonal representative,  to  deduct  and  retain  of  the  said  annuity  or  yearly  sum  of  — — 
dollars,  so  hereby  made  payable  as  aforesaid  to  the  said  W. ,  all  and  every  such  sum 
and  sums  of  money  as  he  shall  be  obliged  to  pay,  and  shall  actually  pay,  for  or- 
on  account  of  any  such  debt  as  aforesaid,  contracted  or  incurred  by  the  said  W.,. 
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together  with  all  costs,  charges,  and  damages  which  he  may  sustain  on  account 
thereof,  and  thus  to  reimburse  himseU  for  such  sum  or  sums  of  money,  anything 
herein  contained  to  the  contrary  notwithstanding. 
Witness  the  following  signatures  and  seals. 

H.  H.  [Seal.] 
C.  C.  [Seal.] 
W.  H.  [Seal.] 

■S"  Certificate  of  acknowledgment,  <fco.,  for  registry  as  in  Form  iO. 

57.   Claim  of  Mechanic's  Lien. 

(V.  0.  1873,  c.  115,  §  3,  4  ;  Ante,  p.  68 ;  Grayd.  Forms,  359  &  seq ;  Ante,  Forma 

28  and  29.) 
Virginia : 

In  the  clerk's  office  of  the  county  [or  (iorpciratwrh\  court  for  the  county 
[or  coTporation\  of ,  on  the day  of ,  in  the  year  18 — . 

0.  C,  house-carpenter,  of  the of ,  files  this  his  claim  for  the  payment  of 

dollars,  against  all  that  certain story building,  situate  and  being  in 

the of ,  on street,  containing  in  front,  on  said street,  feet, 

and  in  depth •  feet,  and  the  lot  or  piece  of  ground  and  curtilage  appurtenant. 

to  said  building,  the  said  sum  of dollars,  being  a  debt  contracted  for  work, 

to-wit:  carpenter's  work,  &c.,  and  materials,  viz:  bricks,  sand,  lime,  lumber, 
ironmongery,  &c. ,  done  and  furnished  by  the  said  C.  C. ,  for  and  about  the  erection 
and  construction  of  said  building  and  appurtenances,  of  which  a  certain  O.  O.  was 
and  is  the  owner,  or  reputed  owner,  and  at  his  instance  and  request,  the  said  C.  C. 
being  the  general  contractor,  architect,  and  builder  thereof ;  which  said  work,  in  and 
about  the  premises  aforesaid,  was  completed  within  thirty  days  next  before  the 
filing  of  this  claim.  And  the  said  C.  C.  claims  to  have  a  lien  on  the  said  building,, 
and  the  lot  or  piece  of  ground  and  curtilage  appurtenant  to  said  building,  from  the 
commencement  thereof,  for  the  sum  aforesaid,  according  to  the  statute  va.  such 
case  made  and  provided ;  and  the  said  claimant  hereto  annexes  a  bill  of  particulars 
of  the  amount  of  his  said  debt,  showing  the  nature  and  kind  of  work  done,  the 
Idnd  and  amount  of  materials  furnished,  and  the  time  when  the  said  work  and  ma- 
terials were  done  and  furnished. 

Witness  my  hand,  the  day  and  year  first  above  written. 

C.  C. 
O.  O. 

I®"  Certified  as  registered  by  clerk. 

[Mechanic's  bill  annexed.] 

58.  Agreement  for  Lien  on  Crops. 

{AnU,  p.  70;  V.  C.  1873,  c.  115,  §  12.) 

Whereas,  F.  F. ,  of ,  is  engaged  [or,   ' '  is  about  to  be  engaged "]  in  the^ 

cultivation  of  the  soil,  during  the  year  ending  on  the day  of ,  18 — , 

in  and  upon  a  certain  tract  or  parcel  of  land  lying  in  the  county  of ,  now 

in  the  occupancy  of ,  and  adjacent  to  the  lands  of ■.  ,  , 

and  others,  and  M.  M.,  of hath  agreed  to  advance  to  the  said  F.  F.  the 

sum  of dollars,  and  if  need  be,  additional  sums,  not  to  exceed  in  the  whole 

the  sum  of dollars,  which  money  is  intended  to  be  expended  in  the  culti- 
vation of  the  said  tract  or  parcel  of  land,  for  which  sum  or  sums  so  advanced  by 
the  said  M.  M.,  he  is  to  be  entitled  to  a  lien,  according  to  law,  on  the  crops  which 
may  be  made  by  the  said  F.  F.,  on  the  said  tract  or  parcel  of  land,  during  the 
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year  aforesaid.  Now,  this  deed,  made  between  the  said  M.  M.,  of  the  one  part, 
and  the  said  F.  F.,  of  the  other  part,  witnesseth  that  it  is  agreed  between  the 
said  parties  that  the  said  M.  M.  shall  make  advances  of  money  to  the  sai^  F.  F., 
in  sneh  sums  and  at  snoh  times  as  he  may  demand  and  require,  to  an  amount  not 

exceeding  in  the  whole  the  sum  of  dollars  in  gold,  which  is  intended  to 

be  expended  in  the  cultivation  of  the  tract  or  parcel  of  land  aforesaid,  and  which 
the  said  F.  F.,  for  himself  and  his  heirs,  agrees  to  repay  in  gold,  to  the  said  M. 
M.,  or  his  assigns,  on  or  before  the day  of ,  18 — ,  with  lawful  in- 
terest on  the  several  advances  aforesaid,  from  the  time  when  they  were  respec- 
tively made,  untU  payment.  And  it  is  further  agreed  by  and  between  the  said 
parties,  that  the  said  M.  M.  shall  be  entitled  to  a  lien,  according  to  the  statute  in 
that  case  made  and  provided,  to  the  extent  of  the  advances  which  he  shall  make 
as  aforesaid  to  the  said  F.  F. ,  on  all  the  crops  which  may  be  made  by  the  said  F. 
F.  on  the  said  tract  or  parcel  of  land,  during  the  year  aforesaid,  ending  on  the 

day  of- ,  18—. 

Witness  the  hands  and  seals  of  the  said  parties,  this day  of ,  in 

the  year  of  our  Lord, . 

M.  M.  [Sbai.] 

F.  F.    [Seal.] 
@*  Certificate  of  acknowledgment  for  registry,  as  in  Form,  41. 


69.    Will  Bequeathing  Portions  to  Wife  and  Children,  and  Ap- 
pointing Guardian  to  Minors. 

(2  Min.  Insts.  912  &  seq ;  Ante,  p.  73,  76,  94  ;  Grayd.  Forms,  557  ;  Sands'  Forma, 
259;  Tate's  Forms,  254.) 

In  the  name  of  God,  Amen.     I,  T.  T.  of  ,  do  make  this,  my  last  will 

and  testament,  as  follows  : 

I  direct  that  my  body  be  decently  buried,  in  a  manner  corresponding  to  my  es- 
tate and  situation  in  Ufe,  but  with  as  little  expense  as  may  be,  consistently  there- 
with. 

And  as  to  such  worldly  estate  as  I  may  die  seised  or  possessed  of,  I  dispose  of 
the  same  as  follows  : 

1.  First,  I  give  all  my  real  estate  whatsoever,  situate  and  being  in ,  with 

the  appurtenances  thereto  belonging,  unto  my  dear  wife,  J.  T.,  for  and  during 
her  life ;  and  I  give  her  also  as  her  own  forever,  all  the  rents  which  shall  be  due 
and  owing  to  me  at  my  death  for  the  said  real  estate  ;  I  also  give  her  in  fee-simple, 
all  my  household-goods  and  furniture,  plate,  china-ware,  household-linen,  books, 
paintings  and  prints,  together  with  all  the  utensils  of  every  sort,  and  all  the  pro- 
vision and  supplies  of  all  kinds,  in  or  belonging  to  my  house  in ,  where  I 

now  reside. 

2.  Secondly,  from  and  after  the  decease  of  my  said  wife,  I  give  and  devise  the 
said  real  estate  to  my  eldest  son,  W.  T.,  and  his  heirs  forever. 

3.  Thirdly,  I  give  and  devise  all  that  tract  or  parcel  of  land  lying  in  the  county 

■of  ,  which  I  purchased  from  S.  S.,  unto  my  son,  H.  T.,  and  his  heirs  for- 

-  ever  ;  and  I  also  give  to  my  said  son,  H.  T. ,  all  the  rents  which  may  be  due  and 

owing  to  me  at  my  decease,  for  or  issuing  out  of  the  same. 

4.  Fourthly,  I  give  and  bequeath  unto  iny  daughter,  C.  T.,  and  my  son,  B.  T., 
'both  minors,  the  sum  of dollars  each,  to  be  paid  them  respectively,  upon 

their  attaining  severally  the  age  of  twenty-one  years  ;  the  same  to  be  immediately 
upon  my  death  invested  securely,  and  the  profits  employed  in  the  proper  main- 
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tenance  and  education  of  my  Baid'two  children  reBpeotively,  and  the  BnTpIas,  if 
any,  remaining  from  year  to  year,  to  accumulate  for  their  benefit  aeveraUy,  and 
to  be  also  securely  invested,  and  the  proceeds  employed  and  to  be  disposed  of  in 
like  manner. 

*6.  Fifthly,  And  as  to  all  the  residue  of  my  estate,  real  and  personal,  which 
shall  remain  after  payment  of  the  expenses  of  my  funeral,  and  my  debts,  and 
after  satisfying  and  liquidating  the  devises  and  legacies  aforesaid,  I  give,  devise 
and  bequeath  the  same  to  my  said  son,  W.  T.,  and  his  heirs  forever. 

6.  Sixthly,,!  appoint  my  wife,  J.  T.,  guardian,  during  their  respective  minori- 
ties, of  such  of  my  children  as,  at  the  time  of  my  death,  shall  be  under  the  age- 
of  twenty-one  years ;  and  I  desire  that  no  security  shall  be  required  of  her  as 
such  guardian. 

7.  Seventhly,  I  appoint  my  said  wife,  J.  T. ,  executrix  of  this  my  will,  and  de- 
sire that  no  security  shall  be  required  of  her  as  such. 

8.  Eighthly,  I  hereby  revoke  aU  previous  wills  and  codicils  hitherto  made 
by  me. 

Witness  my  hand  this day  of ,  in  the  year  of  our  Lord, , 

T.  T. 
Signed  and  published  by  T.  T.,  as  and  for  his  last  will,  in  the 
presence  of  us,  who  in  his  presence,  and  in  the  presence  of  each 
other,  have  hereunto  subscribed  our  names  as  witnesses. 

E.  E. 
W.  W. 

60.    Will  with  more  Complex  Provisions. 
(Tate's  Forms,  249  ;  Grayd.  Forms,  559,  <fco.) 

In  the  name  of  God,  Amen.     I,  T.  T.  of  ,  do  make  this,  my  last  will' 

and  testament,  as  follows  : 

1.  First,  I  desire  that  my  body  may  be  decently  buried,  without  needless  ex- 
pense, in  a  manner  corresponding  to  my  estate  and  my  situation  in  life. 

2.  Secondly,  I  direct  that  all  my  just  debts  be  paid  as  soon  after  my  decease  as 
conveniently  may  be,  and  to  that  end  charge  my  whole  estate,  real  and  personal, 
with  the  same. 

3.  Thirdly,  I  give  to  my  dear  wife,  J.  T.,  in  testimony  of  my  affection  for 

her,  the  sum  of dollars  in  gold,  as  her  own  absolutely,  and  to  be  preferred 

to  any  of  the  devises  and  legacies  hereinafter  contained. 

I  do  also  give  and  bequeath  to  her,  for  her  own  absolute  use,  and  do  charge  my 
whole  estate,  real  and  personal,  except  that  which  is  disposed  of  by  the  fourth 

clause  of  this  my  will,  with  the  payment  thereof,  the  clear  annual  sum  of 

dollars  in  gold,  to  be  paid  to  her,  or  her  assigns,  by  half  yearly  payments,  during 
each  and  every  year  of  her  natural  life  that  she  may  continue  my  widow,  but  no- 
longer  ;  the  first  payment  thereof  to  be  made  six  months  from  my  decease. 

I  do  also  give  and  bequeath  to  her,  as  her  own  absolutely,  all  my  household 
goods  and  furniture,  plate,  china-ware,  household-linen,  books,  paintings  and 
prints,  together  with  all  the  utensils  of  every  sort,  and  all  the  provisions  and 

supplies  of  all  kinds,  in  or  belonging  to  my  house  in ,  where  I  now  reside, 

or  where  I  shall  reside  at  the  time  of  my  death. 

I  do  also  give  to  my  said  wife,  full  and  competent  authority  and  power,  pro- 
vided she  shall  continue  and  die  my  widow,  by  her  last  will  in  writing,  duly  exe- 
cuted as  a  will,  to  dispose  and  appoint  the  payment  of  the  aforesaid  annuity  of 
dollars,  or  any  part  thereof,  to  such  person  or  persons  as  she  shall  think 


1342  VINDICATING,  ETC.,  EIGHTS  VIOLATED.  fsOOK  IV. 

fit,  for  any  term  or  terms,  not  exceeding years  from  the  date  of  her  de- 
cease. 

4.  Fourthly,  I  give,  devise  and  bequeath  to  my  execntors  hereinafter  named, 
"their  heirs  and  assigns,  all  my  lands,  tenements,  and  messuages  situate  and  being 

in ,  and ,  with  the  appurtenances  thereto  belonging  or  appertaining, 

together  with  all  the  fixtures,  live  and  dead  stock,  carriage  horses,  horses,  mules, 
oxen,  cattle,  furniture,  agricultural  and  other  implements  of  all  kinds,  commonly 
used  therewith,  saving  what  may  have  been  already  herein-before  given  td  my 
said  wife  ;  to  hold  to  my  said  executors,  and  their  heirs  and  assigns  forever ;  but 
UPON  TKUST  nevertheless  that  they  shall  and  wiU,  with  all  convenient  speed,  either 
by  private  contract  or  public  auction,  in  such  manner  as  they  shall  be  best  ad- 
vised, proceed  to  sell  the  same  for  the  most  money  that  can  be  gotten  therefor, 
and  to  convey,  release,  confirm,  assure  and  assign  the  same  to  the  best  purchaser, 
when  and  so  soon  as  the  whole  purchase-money  is  paid,  and  not  before,  by  such 
deeds  or  writings  as  they  shall  be  advised  by  legal  counsel ;  and  then  as  to  the 
moneys  arising  from  such  sale,  upon  trust  that  they  shall  apply  the  same  in  man- 
ner following :  that  is  to  say,  that  they  shall  invest  the  said  moneys  in  some 
«ecure  and  interest-bearing  stock  or  stocks,  taking  care  in  their  investments  to 
regard  safety  as  an  indispensable  element  and  condition,  and  to  that  end  select- 
ing those  stocks  which  do  not  hold  out  the  promise  of  more  than  a  moderate 
profit,  and  to  hold  such  stock  or  stocks,  with  all  interest,  dividends  and  profits  to 
accrue  thereon,  for  and  upon  the  several  uses  and  purposes  hereinafter  expressed  ; 
that  is  to  say,  upon  trust  to  pay  the  said  interest,  dividends  and  profits  arising 
from  such  investments,  as  and  when  they  shall  be  received,  to  and  for  the  sole 
and  separate  use  of  my  daughter,  D.  D.,  (who  intermarried  with  H.  H.),  and  her 
assigns,  and  not  to  be  subject  to  her  husband's  debts  or  control,  for  and  during 
the  term  of  her  natural  life. 

And  from  and  after  her  death,  upon  trust,  to  pay  the  interest,  dividends  and 
profits  aforesaid,  to  the  said  H.  D.,  for  and  during  the  term  of  his  natural  life. 

And  from  and  after  the  decease  of  the  survivor  of  the  said  CD.  and  H.  D. , 
without  leaving  any  issue  of  my  said  daughter  D.  D.,  by  her  said  husband,  or 
leaving  any  such,  in  case  they  all  happen  to  die  before  attaining  the  age  of 
twenty-one  years,  being  sons,  or  being  daughters,  the  said  age  or  previous  mar- 
riage, with  such  consent  as  after  mentioned ;  Then  upon  trust  to  assign  and 
transfer  all  the  said  capital  stock  or  stocks  to  be  purchased  as  aforesaid,  and  all 
interest,  dividends  and  profits  thereon  to  accrue  and  to  become  payable,  to  the 
account  of  the  residue  of  my  estate  hereinafter  disposed  of. 

But  in  case  the  said  H.  D.  and  T).  D.  his  wife  shall  die,  leaving  any  such  chUd 
■or  children,  who  shall  live  to  the  age  of  twenty-one  years,  being  a  son  or  sons, 
or  being  a  daughter  or  daughters,  their  said  age  or  previous  day  of  marriage, 
with  the  consent  of  their  said  father  and  mother,  or  the  survivor  of  them  respec- 
tively, then  from  and  after  the  decease  of  the  said  H.  D. ,  and  D.  D.  his  wife, 
upon  trust,  to  assign  the  said  capital  stock  go  to  be  purchased  as  aforesiiid,  and 
all  interest,  dividends  and  profits  thereon  to  accrue,  and  to  become  due  and  pay- 
able from  thenceforth,  to  and  amongst  all  such  child  or  children,  at  and  when 
they  shall  respectively  attain  such  age,  being  sons,  or  being  daughters,  their  said 
age  or  previous  marriage,  with  such  consent  as  aforesaid,  his,  her  or  their  heirs 
for  ever,  in  equal  shares  and  proportions.  And  in  the  meantime,  until  they  shall 
respectively  attain  such  age  or  previous  marriage,  in  trust,  to  apply  the  interest, 
dividends  and  profits  thereof,  in  and  towards  their  respective  maintenance  and 
■education,  share  and  share  alike. 

And  in  case  any  or  either  of  snch  child  or  children  shall  happen  to  die  during 
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his  or  their  minority,  being  a  son  or  sons,  or  being  a  daughter  or  daughters, 
during  her  or  their  minority,  or  previous  to  marriage  during  such  minority  with 
such  consent  as  aforesaid.  Then  upon  trust  to  pay,  assign  and  transfer  the  whole 
of  the  share  or  proportion,  or  shares  and  proportions  of  the  said  stock  or  stocks, 
and  all  dividends,  interest  and  profits  thenceforth  to  accrue  and  become  payable 
thereon,  of  and  belonging  to  such  child  or  children  so  dying,  to  and  for  the  use 
of  the  survivor  or  survivors  of  them,  in  equal  shares  and  proportions,  if  more 
than  one,  and  if  but  one.  then  the  whole  to  and  for  the  use  and  benefit  of  such 
child,  his,  her  or  their  heirs  for  ever,  and  when  his,  her  or  their  own  share  or 
shares  thereof  shall  become  payable  and  transferable. 

And  in  case  all  such  child  or  children  shall  happen  to  die  before  attaining  such 
^ge  or  previous  marriage  with  such  consent  as  aforesaid,  then  from  and  imme- 
diately after  the  decease  of  the  longest  liver  of  them,  and  after  the  decease  of  the 
said  H.  D.  and  D.  D.  his  wife,  and  the  survivor  of  them,  in  trust  to  transfer  and 
assign  the  said  capital  stuck  or  stocks  so  to  be  purchased,  with  all  or  any  ac- 
cumulations thereof,  and  all  interest,  dividends  and  profits  thenceforth  to  accrue 
and  become  payable  thereon,  to  the  account  of  the  residue  of  my  estate  herein- 
after disposed  of. 

5.  Fifthly,  I  give  and  bequeath  to  my  sister,  V.  S.,  the  sum  of dollars 

in  gold,  to  be  charged  upon  and  issue  out  of  the  residue  of  my  personal  estate, 
and  not  out  of  my  real  estate,  or  any  part  thereof. 

6.  Sixthly,  As  to  all  the  rest  and  residue  of  my  estate,  as  well  real  as  personal, 
wheresoever  situate  and  being,  and  of  whatsoever  nature  or  kind,  and  not  herein- 
tefore  given,  bequeathed  and  devised,  I  do  hereby  give,  devise  and  bequeath  the 
same,  and  every  part  thereof,  subject  to  the  payment  of  my  funeral  expenses,  just 
debts,  and  charg'-s  of  proving  and  carrying  into  effect  this  my  will,  and  to  the 
payment  of  the  annuities  and  legacies  hereinbefore  charged  on  my  estate,  or  any 
part  thereof,  uuto  my  two  sons,  A.  T.  and  J.  T.,  and  their  heirs  for  ever,  in 
equal  shares  and  proportions. 

7.  Seventhly,  I  do  appoint  E.  E.  and  F.  F.,  to  be  executors  of  this  my  last  will 
and  testament ;  and  I  direct  that  they  shall  neither  of  them  be  required  to  give 
any  security  for  the  faithful  execution  thereof. 

8.  Eighthly,  I  hereby  revoke  all  other  and  former  wills  or  codicils,  by  me  at  any 
time  heretofore  made. 

Witness  my  hand,  which  I  have  set  to  this  my  will,  written  upon sheets 

of  paper,  signing  every  sheet  thereof,  this day  of ,  in  the  year . 

T.  T. 
Signed,  published  and  declared  by  T.  T.,  as  and  for  his  last 
will,  in  the  presence  of  us,  who  in  his  presence,  at  his  request, 
and  in  the  presence  of  one  another,  have  hereto  subscribed  our 
names  as  witnesses. 

R.    E. 
W.  W. 

61.    Will  loith  Sundry  Limitations. 

(Davis'  Grim.  Law,  643;  Oliver's  Convey.  562.) 
I,  T.  T. ,  considering  the  uncertainty  of  life,  (or  ' '  being  sick  and  weak  in  body,  but 
of  sound  and  disposing  mind,")  do  make  this  my  last  will  and  testament,  hereby  re- 
voking all  former  wills  by  me  at  any  time  made. 

1.  I  direct  that  all  my  just  debts  shall  be  paid  ;  and  if  the  debts  due  me,  and  the 
proceeds  of  the  sale  of  my  perishable  property  be  insufficient  for  that  purpose,  my 
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executois  are  anthoiized  to  sell  so  much  of  my  oiher  eetate,  real  and  personal,  as 
may  be  necessary. 

2.  I  give  and  devise  to  my  wife,  J.  T.,  my  mansion-house  in  the of , 

with  all  the  plate  and  household  furniture  and  goods  of  every  description  therein, 
together  with  the  tract  of  land  annexed  thereto  [which,  if  the  extent  be  at  all  uiir 
certain,  should  be  so  described  as  to  ascertain  how  mu.ch  is  inclvded  in  the  dense']  ; 
and  aU  the  horses,  males,  oxen,  cattle,  and  stock  of  every  iind  ;  carriages,  wagons, 
carts,  agricultural  and  other  implements,  and  goods  of  all  Mnds  used  upon  the  said 
land  ;  growing  crops,  and  provisions  of  aH  sorts  laid  in  for  family  consumption  p 
to  have  and  to  hold  the  same  in  fee-simple,  [or  "  to  have  and  to  hold  the  same,  ex- 
cept the  groumg  crops  and  promsions,  which  I gitte  to  her  in  absolute  property,  for 
and  during  her  life,  or  so  long  as  she  remains  my  widow."']  And  I  do  hereby  de- 
clare that  this,  and  subsequent  provisions  made  herein  for  my  wife,  shall  be  in  liau 
of  her  dower  and  distributive  share  in  my  estate. 

3.  I  give  and  devise  to  my  son  K.,  in  fee-simple,  my  tract  of  land  in county,. 

commonly  known  by  the  name  of ,  including  not  only  the  tract  originally  so 

called,  but  the  lands  adjoining,  purchased  by  me  of ,  and  since  occupied, 

together  with  the  said  tract,  as  one  estate,  with  all  the  horses,  mules,  oxen,  cattle^ 
and  stock  of  every  kind,  agricultural  and  other  implements,  and  goods  of  all  kinds, 
and  growing  crops  thereon  ;  upon  condition  that,  within  two  years  from  my  death, 

he  pay  to  my  son  J.,  or  his  assigns,  the  sum  of dollars,  with  lawful  interest 

thereon  from  my  death.  And  on  his  failure  to  do  so,  I  give  and  devise  to  my  said. 
son  J.,  on  the  expiration  of  the  said  period  of  two  years,  a  moiety  of  the  said  land, 
stock  and  growing  crops,  to  hold  in  fee-simple ;  and  the  other  moiety  thereof  I 
give  and  devise  to  my  son  C.  T. ,  in  fee-simple. 

i.  I  give  and  devise  to  my  son  H.  and  his  heirs,  my  tract  of  land  in county, 

purchased  by  me  of ;  but  if  my  said  son  should  die  without  lawful  issue  [or- 

"  under  age  and  witTiout  lawful  issue  "],  in  that  event,  I  devise  the  said  land  to  my 
nephew,  N.  N,,  and  his  heirs  forever. 

5.  I  give  and  devise  to  my  friend,  F.  F.,  during  the  joint  lives  of  my  daughter, 
M.  L.,  and  her  husband,  H.  L.,  and  the  life  of  the  survivor  of  them,  my  tract  of 

land  in county,  commonly  known  by  the  name  of with  all  the  horses, 

mules,  oxen,  cattle  and  stock  of  every  kind,  agricultural  and  other  implements,  and 
personal  chattels  of  all  sorts,  and  growing  crops  thereon,  upon  the  special  trust  that 
he  shall,  during  the  continuance  of  his  said  estate,  manage  the  said  land,  and  take 
and  receive  the  rents  and  profits  accruing  from  the  said  land  and  the  personal  pro- 
perty aforesaid,  and  pay  all  taxes  and  levies  thereon,  together  with  the  necessary 
charges  and  expenses  attending  the  same,  and  the  management  thereof ;  and  after 
deducting  such  payments,  shall  pay  over  annually,  at  such  times  and  in  such  modes 
and  proportions  as  he  shall  deem  most  expedient,  the  residue  of  the  said  costs  and 
profits  to  my  said  daughter,  to  her  sole  and  separate  use,  free  from  the  debts  and 
power  of  her  husband.  And  upon  the  death  of  the  said  H.  L.,  if  my  said  daughter 
shall  survive  him,  I  give  and  devise  to  her  in  fee-simple,  the  said  tract  of  land  and 
personal  chattels.  But  if  my  said  daughter  should  die  before  her  said  husband,  in 
that  case,  I  direct  that  the  said  F.  F.  shall  hold  and  manage  the  said  tract  of  land 
and  personal  chattels  in  trust  for  the  use  and  benefit  of  the  said  H.  L.,  daring  the 
residue  of  his  natural  life,  as  before  he  held  and  managed  it  for  the  use  of  the  said 
M.  L.  ;  and  after  the  death  of  the  said  H.  L.,  I  give  and  devise  the  said  tract  of 
land,  and  the  personal  chattels  aforesaid,  to  the  children  of  the  said  M.  L.  living  at 
her  death,  and  the  descendants  of  such  of  them  as  may  be  dead,  and  their  heirs. 
And  I  hereby  include  in,  and  declare  to  be  subject  to  the  dispositionE  and  hmita- 
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tions  contained  in  this  clause,  whatever  interest  aqd  share  my  said  daughter,  M.  L. 
would  otherwise  take  under  the  eighth  clause  of  this  my  will. 

6.  I  give  and  devise  to  my  two  daugters,  L.  and  E. ,  in  fee-simple,  my  tract  of 

land  in county,  commonly  known  by  the  name  of ,  with  all  the  horses, 

mules,  oxen,  cattle,  stock  of  all  kinds,  agricultural  and  other  implements,  goods 
and  chattels,  and^growing  crops  thereon,  at  the  time  of  my  death,  to  be  equally  di- 
vided between  them  when  either  of  them  shall  arrive  to  the  age  of  twenty-one 
years,  or  marry.  And  in  the  meantime,  I  direct  that  the  profits  thereof,  or  so  much 
thereof  as  may  be  necessai'y,  shall  be  equally  applied  by  their  guardian  to  their 
maintenance  and  education,  the  annual  surplus,  it  any,  to  accumulate  for  their 

joint  benefit.     I  also  give  to  them shares  of  stock  held  by  me  in  the ; 

the  profits  of  which  I  direct  shall  be  appropriated  in  like  manner. 

7.  I  give  and  devise  to  my  executors  my  lot  on street,  in'the  city  of , 

known  in  the  plan  of  said  city  as  lot  number ,  to  be  sold  by  them  when,  in 

their  opinion,  it  can  be  most  advantageously  done,  and  on  such  terms  as  they  shall 
think  most  expedient ;  the  proceeds  whereof  I  desire  that  they  shall  lend  out  on 
good  real  security,  or  invest  in  safe  interest-paying  stocks,  at  their  discretion. 
One-third  of  the  annual  interest  or  profits  thence  accruing,  and  of  the  rent  of  the 
said  house  and  lot  until  the  sale  thereof,  I  give  to  my  said  wife,  J.  T. ,  during  her 
life,  [or  "  so  long  as  she  remains  my  widow,"^  and  the  remaining  two-thirds  I  direct 
to  be  annually  paid  by  my  executors  to  the  guardian  of  my  son  P. ,  until  he  arrives 
to  the  age  of  twenty-one  years,  to  be  applied  to  his  support  and  education  ;  and 
on  his  arriving  at  such  age,  I  give  to  him  in  fee-simple  two-thirds  of  the  proceeds 
of  the  said  house  and  lot,  however  or  in  whatever  invested  ;  and  on  the  death  [or 
marriage]  of  my  said  wife,  the  other  third  thereof  in  absolute  property.  Should 
he  die  before  arriving  at  full  age,  unmarried  and  without  issue,  I  direct  that  what 
is  herein  given  to  him  shall  be  considered  as  included  in  the  eighth  clause  of  this 
my  will. 

8.  All  the  rest  and  residue  of  my  estate,  not  herein  disposed  of, 'of  every  descrip- 
tion in  possession,  expectancy,  or  action,  [including  the  estate  comprehended  in 
the  second  clause  of  this  my  will,  upon  the  death  or  marriage  of  my  wife,]  I  give 
and  devise  to  be  equally  divided  among  all  my  children  living  at  my  death,  and 
the  descendants  of  such  of  them  as  may  be  dead,  subject  to  the  qualification  con- 
tained in  the  fifth  clause  of  this  my  will. 

9.  I  appoint  my  sons  K.  and  H.  executors  of  this  my  will,  and  I  desire  that  they 
shall  not  be  required  to  give  security  upon  their  qualification. 

10.  I  appoint  by  wife,  J.  T. ,  the  guardian  of  my  infant  children  until  they  arrive 
at  the  age  of  twenty-one  years ;  provided  she  so  long  continue  my  widow.  But  if 
she  marry  again  her  guardianship  shall  thereupon  cease  and  determine,  and  in  that 
case  I  appoint  my  sons  K.  and  H.  to  be  the  guardians  of  my  children  in  her  stead. 

In  witness  whereof  I  have  to  this  my  will,  consisting  of sheets  of  paper, 

set  my  hand  to  each  sheet,  this day  of ,  in  the  year  of  our  Lord, 

T.  T. 

Signed,  published,  and  declared  by  T.  T.,  as  and  for  his  last 
will,  in  the  presence  of  us,  who,  in  his  presence  and  at  his  request, 
and  in  the  presence  of  one  another,  have  hereunto  signed  our 
names  as  witnesses  thereto. 

B.  E. 

W.  W. 

Tol  IV.— 86 
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62.  Codicil  to  a  Will. 
(Dav.  Cr.  Law,  645  ;  Oliver's  Conv.  602  &  seq;  Tate's  Forms,  259.) 

"Whereas  I,  T.  T.,  have  made  my  last  will  in  writing,  bearing  date,  <fcc.  Now,  I 
do  hereby  make  this  codicil  thereto,  to  be  taken  as  part  thereof,  [or,  if  the  codicil 
be  written  on  the  same  sheet,  say  thus,  "J,  fhe  within  named  T.  T.,  do  make  this 
present  codicil  to  my  within  will,  which  is  to  be  taken  as  part  thereof." \  I  do  here- 
by revoke  the  devise  and  bequest,  contained  in  the clause  of  my  said  will 

to ;  and  in  lieu  thereof,  I  give  and  devise  to  him,  ifcc.     And  I  do  hereby 

give  and  devise  to,  &c. 

In  witness  whereof,  I  have  hereto  afdxed  my  hand,  this day  of , 

18—. 


T.  T. 


Signed,  published  and  declared  by  T.  T. ,  as  and  for  a  codicil  to 
his  last  will,  in  the  presence  of  us,  who  in  his  presence  and  at  his 
request,   and  in  the  presence  of  one  another,  have  hereunto 

signed  our  names  as  witnesses  thereto. 

B.    K. 
W.W. 


63.  Nuncupative  or  Yerbal  Will. 
(Grayd.  Forms,  559;  Sand's  Forms,  261  ;  Tate's  Forms,  260.) 

Be  it  remembered,  that  on  the day  of ,  in  the  year  18 — ,  T.  T.,  a 

mariner  or  seaman,  being  at  the  time  at  sea,  (or,  T,  J,,  being  at  the  time  a 
soldier  in  actual  military  service,)  did,  in  the  presence  of  us,  who  have  hereto 
subscribed  our  names  as  witnesses,  declare  his  last  will,  and  did  desire  us  as 
witnesses,  to  take  notice  of  the  same  as  his  will,  as  follows,  namely  :  that  his  will 
was  that  his  wife,  Mary  T.  should  have  all  arrears  of  pay  or  wages  due  to  him  ; 

that  his  son  J.  should  have dollars  of  the  deposit  belonging  to  him  in 

Savings  Bank  at  • ,  and  his  daughter  M.  should  have  the  remainder 

of  such  deposit,  including  the  interest  upon  the  whole  deposit  now  in  arrear,  and 
to  become  due  hereafter ;  and  that  his  wife  Mary  should  be  his  executrix,  with- 
out giving  security.  [Keciting  the  substance  accurately,  and  the  tjeiy  words,  as 
far  as  may  be.] 

In  te3timony  whereof  we  have  subscribed  our  names  to  this  writing,  which  con- 
tains, as  above  stated  and  set  forth,  the  last  will  of  the  said  T.  T,,  made  as  afore- 
said.    Written  and  signed  by  us  this day  of ,  18 — . 

&.    R. 
W.W. 


64.  Affiduvit  for  Warrant  of  Distress  for  Rent  reserved  in  Money. 

(V.  C.  1873,  c.  134,  §  10 ;  Dav.  Cr.  Law,  597  ;  Mayo's  Guide,  568 ;  Ante,  p.  112.) 

Virginia, 

County  [or  "CcirporaMon"'\  of ,  to- wit : 

This  dayL.  L.  [or  "A.  A.,  agent  of  L.  L."J  made  oath  before  me,  K.  W.,  a 
justice  of  the  peace  in  and  for  the  said  county  [or  "  corporation"~\  that  he  verily 
believes  that  D.  D..  is  justly  indebted  to  him  [or  "  to  tAe  said  L.  i."]  in  the  sum 

of dollars,  with  lawful  interest  thereon  from  the  day  of , 

18 — ,  until  paid,  for years'  rent  due  and  in  arrear,  reserved  upon  contract. 
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for  certain  lauds  (or  a  certain  messuage  a/nd  tenement),  situated  in  the  County  [or 

"  Corporation"'}  of (*).     Given  under  my  hand,  this day  of , 

18—. 

K.  W.,  J.  P. 

i@"If  the  rent  be  granted,  say,  instead  of  "reserved  upon  contraot,,"  <fco., 
^'  granted  by  contraot  to  issue  out  of  certain  lands  [or  out  of  a  certain  messuage 
and  tenements,  situated,"  &o. 

66.  Warrant  of  Distress  for  Rent  reserved  in  Money. 

(V.  C.  1873,  c.  134  §  10;  Ante,  p.  112 ;  Dav.  Or.  Law,  597  ;  Mayo's  Guide,  568.) 

Virginia, 

County  [or  "  Oorporation"}  of ,  to- wit,: 

Whereas  L.  L.  [or  "A.  A.,  agent  of  L.  Z."]  has  made  oath  before  me,  E,  W., 
a  justice  of  the  peace  in  and  for  the  said  County  [or  "  Corporation"}  of  ■ 


(ox  "before  V.  T.,  a  justice  of  the  peace  in  atid  for  the  County  of ")  that  he 

verily  believes  that  D.  D.  is  justly  indebted  to  him  Cor  "  to  the  said  L.  L")  in  the 

sum  of dollars,  with  lawful  interest  thereon,  from  the day  of , 

18 — ,  until  paid,  for years'  rent  due  and  in  arrear,  for  rent  reserved  upon 

contract,  for  certain  lands  [or  "  a  certain  messiuige  and  tenement"},  situated  in  the 

said  County  [or  "  Corporation"}  of (*)  ;  These  are,  therefore,  in  the  name 

of  the  Commonwealth,  to  require  you  forthwith  to  distrain  so  much  of  the  goods 
and  chattels  of  the  said  D.  D.  in  and  upon  the  said  premises,  or  not  removed  there- 
from more  than  thirty  days,  as  shall  be  sufficient  to  satisfy  the  rent  due  and  in 
arrear  as  aforesaid,  with  interest  thereon  as  aforesaid,  and  the  costs  of  distress,  (t) 
and  therewith  to  proceed  according  to  law.     Given  under  my  hand,  this  

day  of ;  18—. 

E.  W.,  J.  P. 

To  the  Sheriff  [or  "  Sergeant"},  or  any  Constable 

of  the  County  [or  "  Corporation"}  of  . 

66.  Affidavit  for  Warrant  of  Distress  for  Rent  reserved'  in  Kind. 
(V.  C.  1873,  c.  134.  §  15 ;  Ante,  p.  114.) 

[Pursue  Vorm  64  downto  (*),  and  then  add] — "the  foregoing  sum  of 

being  the  value,  as  the  affiant  believes,  of  the  one th  part  of  the  crops 

and  produce  of  the  said  premises  during  the  said years,  in  which  said  part 

of  the  said  crops  and  produce  the  said  rent  was  reserved.  Given,  &.O.,"  [as  in 
Form  64  to  end.} 

67.  Warrant  of  Distress  for  Rent  reserved  in  Kind. 
(V.  C.  1873,  c.  134,  §  15 ;  Ante,  p.  114.) 

[Pursue  Form  65  down  to  (*),   and  then  say] — "the  foregoing  sum  of 

dollars,  being  the  estimated  value  of  the  one th  part  of  the  crops  and 

produce  of  the  said  premises,  during  the  said years,  in  which  said  part  of 

the  said  crops  and  produce  the  said  rent  was  reserved.  These  are,  therefore,  \a» 
in  Form  65  to  (t),  and  them  say} — and  to  secure  the  goods  and  chattels  so  dis- 
trained in  your  hands,  or  so  provide  that  the  same  may  be  liable  to  further  pro  - 
ceedings  thereon  to  be  had  at  the  next  court  of  the  said  county  [or  "corporation"} 
when  and  where  you  are  to  make  return  how  you  have  executed  this  warrant. 

Given  under  my  hand,  this day  of ,  18 — . 

E.  W.,  J.  P." 
To  the  sheriff,  <fcc.,  [as  in  Form  65.] 
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68.  Form  of  Notice  to  Tenant  to  ascertain  the  Yalue  of  Chattels^ 
Distrained  or  Attached. 

(V.  C.  1873,  o.  134,  §  16 ;  AnU,  p.  114.) 
To  Mr.  D.  D. : 
Whereas  certain  goods  have  been  by  J.  B.,  deputy  for  L.  M.,  sheriff  of  the 

connty,  [or  "sergeant  of  the  corporation"]  of ,  distrained  [or  " attac7ied"'i 

for  rent,  payable  by  you  to  me,  reserved  upon  contract  in  a  share  of  the  crop  or 
produce  of  certain  premises,  [or  m  any  other  thmg  or  commodity  but  money],  in 
the  said  county  [or  "  eorporatton"],  occupied  by  you  as  my  tenant,  you  are  hereby 

notified  that  on  the day  of  the  next  term  of  the  county  [or  "corporation  "] 

court  of  the  county  {ox  " corporatio7i"~\  of ,  I  shall  move  the  said  court  to 

ascertain  the  value  of  the  said  share  of  the  crop  and  produce  aforesaid,  [or  what- 
eeer  other  thing  the  rent  in  reserved  in,]  so  reserved,  and  to  order  the  goods  so  dis- 
trained [or  "attached"]  as  aforesaid,  to  be  sold  in  order  to  pay  the  amount  so 
ascertained. 

L.  L. 

69.  Forthcoming  or  Delivery  Bond  in  Case  of  Distress. 
(V.  C.  1873,  0.  185,  §  1  ;  AnU,  p.  117.) 
Know  all  men  that  we,  D.  D.  and  J.  S.,  are  held  and  firmly  bound  unto  L.  L., 

in  the  sum  of dollars,  \dov,Ue  the  value  of  the  goods  levied  upon.]    To  the 

payment  whereof,  to  be  made  to  the  said  L.  L. ,  in  gold,  we  bind  ourselves  and 
our  heirs  jointly  and  severally,  by  these  presents.    Sealed  with  our  seals,  and 

dated  this day  of ,  in  the  year  of  our  Lord,  18 — •. 

The  condition  of  the  above  obligation  is  such  that  whereas  the  above  named  L. 

L.  obtained,   in  due  form  of  law,  on  the day  of  ,  18 — ,  from  one 

B.  W.,  a  justice  of  the  peace,  in  and  for  the  county  [or  "corporation"]  of , 

a  warrant  of  distress  directed  to  the  sheriff  [or  "sergeant,"]  or  any  constable  of 

the  county  [or  "corporation"]  of ,  for  taking  the  goods  and  chattels  of  the 

above  bound  D.  D.,  to  satisfy  the  said  L.  L.,  the  sum  of dollars,  with  law- 
ful interest  thereon,  from  the day  of ,  18 — ,  until  paid,  for  rent  re- 
served' upon  contract,  and  the  costs  of  distress ;  which  warrant,  with  the  legal 

costs  attending  the  same,  amounts  to  the  sum  of dollars.     And  whereas 

J.  B.,  deputy  for  L.  M.,  sheriff  of  the  said  county,  [or  "sergeant  of  the  said  cor- 
poration"] [or  "wh^easK.  K.,  a  constable  of  the  said  county  [or  '  corporation,''^ 
of ,"]  by  virtue  of  the  said  warrant,  hath  taken  the  following  property,  be- 
longing to  the  said  D.  D.,  to  satisfy  the  same,  to-wit :  {Insert  theproperty  levied  on.] 
And  the  said  D.  D.  being  desirous  to  keep  the  said  property  in  his  possession, 
and  at  his  risk,  tmtil  the  day  of  sale  thereof,  hath  tendered  the  above  bound  J.  S. 
as  security  for  the  forthcoming  and  delivery  thereof,  on  the  day,  and  at  the  place 
of  sale.  Now,  if  the  said  D,  B  shall  deliver  the  said  goods  and  chattels  to  the 
said,  [the  officer  who  levied  the  warrant,  as  above  described,]  at  the  [place  a/nd  time 
appointed  by  tTie  officer  for  the  sale.  Ante,  Form,  20,]  [or,  if  the  distress  be  for  rent 
reserved  in  kind,  say,  "at  SMch  place  and  time  as  shall  be  a/ppointed  for  such  sale 
by  the  court  of  the  said  county  [or  "corporation,"]  to  which  court,  at  its  w«c<  term, 
the  said  warrant  is  made  returnable,"]  then  and  there  to  be  sold  to  satisfy  the 
said  warrant  of  distress,  then  the  above  obligation  to  be  void  ;  otherwise  to  re- 
main in  full  force  and  virtue. 

D.  D.  [Seal.] 
J.  S.    [Seal.] 
@'  The  student  will  remember  that  this  bond,  where  the  tenant  is  aggrieved 
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by  the  distress,  beoanse  the  rent  is  not  due  in  whole  or  in  part,  or  because  the 
■distress  is  otherwise  illegal,  is  expected  to  be  forfeited,  and  is  made  with  that  in- 
tent. Accordingly,  in  such  a  case,  when  by  the  contemplated  jion-delivery  of 
the  chattels,  the  condition  of  the  bond  is  broken,  and  the  landlord  gives  notice 
to  the  tenant  of  a  motion  against  him  in  court,  for  an  awa/rd  of  execution  on  the 
bond,  the  tenant  appears  and  makes  defence  by  showing  that  the  "distress  was 
for  rent  not  due  in  whole  or  in  part,  or  was  otherwise  illegal."  (V.  0.  1873,  c. 
185,  §  4;  AnU,  p.  117.) 

70.  Affidavit  for  Attachment  for  Bent. 

(V.  0.  1873,  0.  148,  §  4,  6,  <fcc.  ;  Ante,  p.  124  <fc  seq  ;  Mayo's  Guide,  568 ;  Dan, 

Attachments,  232.) 
Virginia : 

County  [or  " Corporation "'\  of  — — ,  to- wit: 

This  day  L.  L.  [or  A.  A.,  agent  for  L.  £.,]  made  oath  before  me,  K.  W.,  a  jus- 
tice of  the  peace  in  and  for  the  county  [or  "corporation"']  aforesaid,  that  D.  D.  is 
the  tenant  of  the  said  L.  L.,  and  is  liable  to  him  for  rent  reserved  upon  contract 

for  certain  premises,  situated  in  the  county  [of  "corporation"'}  of ,  in  money, 

to  the  amomit  of dollars,  [or  "in  the  one th part  of  the  crops  and  produce 

of  said  premises,  which  the  said  affiant  estimates  and  verily  believes  to  be  of  the  value 

of dollars,"]  payable  within  one  year,  at  the  times  following,  to- wit :  [apeeify- 

ing  the  timet  when  each  portion  of  the  rent  will  fall  due  within  the  year\  of  which 
the  said  L.  L.  has  received  no  part ;  and  that  the  said  affiant  verily  believes  that 
the  said  D.  D.  intends  to  remove  [or  "is  removing,''  or  "within  thirty  days  last 
past  has  actually  removed,"]  his  effects  from  the  leased  premises  before  the  times 
of  the  payment  of  the  rent  aforesaid  ;  and  that  [there  is  not,  or]  unless  an  attach- 
ment issues,  there  will  not  be  left  on  such  premises  property  liable  to  distress  suf- 
ficient to  satisfy  the  rent  so  to  become  payable.     Given  under  my  hand,  this 

day  of ,  18—. 

B.  W.,  J.  P. 

71.  Attachment  for  Bent. 

(V.  C.  1873,  c.  148,  §  4,  6,  &c. ;  Ante,  p.  124  &  seq ;  Mayo's  Guide,  568  ;  Dan. 

Attachments,  238.) 
Virginia: 

County  [or  "Corporation  "]  of ,  to-wit : 

Whereas,  L.  L.  [or  "A.  A.,  agent  for  L.  i."]  has  this  day  made  oath  before  me, 
E.  W.,  a  justice  of  the  peace  in  and  for  the  said  county  [or  "■corporation"'},  that 
D.  D.  is  his  tenant,  and  is  liable  to  the  said  L.  L.  for  rent  reserved  upon  contract, 

for  certain  premises  situated  in  the  county  [or  "  cm-poration"}  of ,  in  money 

to  the  amount  of dollars,  [or  "in  the  one th  part  of  the  crops  and 

produce  of  said  premises,  which  the  said  affiant  estimates,  and  verily  believes,  to 

be  of  the  value  of dollars"],  payable  within  one  year  at  the  times  follow- 

ilig,  to-wit :  {specify  the  times  when  each  portion  of  the  rent  will  fall  due  within  the 
yea/r],  of  which  the  said  L.  L.  has  received  no  part ;  and  that  the  said  affiant 
verily  believes  that  the  said  D.  D.  has,  within  thirty  days  last  past,  actually  re- 
moved [or  "is  removing,"  or  "intends  to  remove"]  his  effects  from  the  leased 
premises  before  the  times  of  the  payment  of  the  rent  aforesaid,  and  that  there  is 
not  [or  "  unless  an  attachment  issues  there  will  not  be"]  left  on  such  premises 
property  liable  to  distress  sufficient  to  satisfy  such  rent  so  to  become  payable. 
These  are,  therefore,  in  the  name  of  the  Commonwealth,  to  require  you  to  attach 
such  goods  of  the  said  D.  D.,  or  of  his  assignee,  or  under-tenant,  as  might  be  dis- 
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trained  for  the  said  rent  if  it  had  become  payable,  and  any  other  estate,  persona 
or  real,  of  the  said  D.  D. ,  or  so  much  thereof  as  will  be  sufficient  to  satisfy  the 
said  Ii.  L.  the  rent  aforesaid,  and  that  you  secure  the  said  goods  and  estate  so  at- 
tached in  your  hands,  or  so  provide  that  the  same  may  be  liable  to  further  pro- 
ceedings thereon,  to  be  had  at  the  next  term  of  the  county  [or  "  Mrporation"  or 
'^  eircmt"']  court  of  the  said  county  [or  ^^  corporation"~\  when'and  where  you  are  to 
mate  return  how  you  have  executed  this  warrant.     Given  under  my  hand,  this 

day  of ,  18 — .       , 

B.  W.,  J.  P. 
To  the  Sheriff  [or  "  8ergeam,t'\  or  any  Constable 
of  the  County  [or  "  Gorporation"'\  of . 

^"  If  the  amount  do  not  exceed  $20,  exclusive  of  interest,  it  is  believed  that  the 
attachment  is  returnable  before  a  justice  of  the  peace,  and  the  form  must  be 
modified  accordingly.     (See  AnU,  p.  125 ;  V.  C.  1873,  u.  148,  §  29  ;  Id.  c.  147,  §  1.) 

72.  Bond  iy  Lessor,  on  Attachment  for  Rent,  to  Pay  Costs  and 

Damages. 

(V.  C.  1873,  c.  148,  §  8 ;  Id.  c.  12,  §6 ;  A-ate,  p.  125  ;  Mayo's  Guide,  569. 

Know  all  men  by  these  presents,  that  we,  L.  L.  and  S.  S.,  are  held  and  firmly 
bound,  jointly  and  severally,  unto  the  Commonwealth  of  Virginia  in  the  just  and 

full  sum  of dollars,  [at  least  double  the  ammcnt  claimed]  in  gold,  to  be  paid 

to  the  said  Commonwealth.     Sealed  with  our  seals,  and  dated  this day  of 

,  in  the  year  of  our  Lord . 

The  condition  of  the  above  obligation  is  such,  that  whereas  the  said  L.  L.  did, 

on  the day  of ,  in  the  year  of  our  Lord,  18 — ,  upon  his  complaint  on 

oath,  made  in  due  form  before  R.  W.,  a  justice  of  the  peace  of  the  county  [or 

"corporation"]  of  ,  obtained  from  the  said  E.  W.  an  attachment  against 

the  goods  and  chattels  and  other  estate  of  one  D.  D.  for  the  sum  of dollars, 

for  rent  to  become  payable  by  the  said  D.  D.  to  the  said  L.  L.  within  one  year 
from  the  said  date,  in  the  manner  following,  that  is  to  say,  [state  {he  times  of  pay- 
ment as  in  attachment,]  which  said  attachment  is  directed  to  the  sheriff  of  the 

said  county,  [or  "sergeant  of  the  said  corporation,"]  of ,  or  any  constable 

thereof,  and  is  made  returnable  to  the  court  of  the  said ,  [or  if  the  sum  ex- 
ceed not  f20,  say  —  "  at in  the  said  county  [or  "  corporation,"]  on  the 

day  of ,  in  the  year  of  our  Lord,  ,  before   the  said  B.  W.,  or  some 

other  justice  of  the  peace  of  the  said  county  [or  "  corporation,"]  ]  and  whereas  the 
said  L.  L.  desires  the  officer  executing  the  said  attachment  to  take  possession  of 
the  property  attached  in  pursuance  thereof.  Now,  therefore,  if  the  said  L.  L. 
shall  pay  all  costs  and  damages  which  may  be  awarded  against  him,  or  sustained 
by  any  person,  by  reason  of  his  suing  out  the  said  attachment,  then  the  above  ob- 
ligation to  be  void,  otherwise  to  remain  in  full  force. 

L.  L.  [SEAi.] 
S.  S.    [Seai..] 

73.  Replevy  Bond  hy  Tenant,  taken  hy  the  Officer,  and  Releasing 

the  Attachment. 
V.  C.  1873,  c.  148,  §  13 ;  AnU,  p.  125  ;  Mayo's  Guide,  576. 
Know  an  men  by  these  presents,  that  we,  D.  D.  and  S.  S.,  are  held  and  firmly 
bound  unto  L.  L.,  in  the  just  and  full  sum  of dollars,  [ai  least  dovMe  the 
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amount  or  value  for  which  the,  attachment  is  issued,']  in  gold,  to  be  paid  to  the  said 
L.  L.,  (fee,  [as  supra,  in  Form  72.] 

The  condition  of  the  above  obligation  is  such  that  whereas^the  said  L.  L.  did,  on 

the day  of in  the  year  of  our  Lord,  18 — ,  upon  his  complaint  on  oath, 

made  in  due  form  of  law  before  K.  W. ,  a  justice  of  the  peace  of  the  county  [or 

"  coTporation,"~\  of  ,  obtain  from  the  said  B.  W  an  attachment  against  the 

goods  and  estate  of  the^said  D.  D.',  for  the  sum  of dollars  for  rent,  to  be- 
come payable  by  the  said  D.  D.  to  the  said  L.  L.  within  one  year  from  the  said 
date,  in  the  manner  following,  that  is  to  say,  [state  the  times  of  payment  as  in  the 
attachment,]  which  said  attachment  is  directed  to  the  sheriff  of  the  said  county  [or 

"sergeant  of  the  sai^  corporation"']  of  ,  or  to  any  constable  thereof,  and  is 

made  returnable  to  the  court  of  the  said  county  [or  "corporation,"]  [or  if  the  sum 

do  not  exceed  $20,  exclusiveof  interest,  say —  "at in  the  said  county  [or 

"corporation,"]  on  the day  of in  the  year  of  our  Lord  18 — ,  before 

the  said  K.  W.,  or  some  other  justice  of  the  peace  for  the  said  county  [or  "  corpo- 
ration,"] ]  ;"  and  whereas  the  following  property  and  estate  of  the  said  D.  D.  has, 
by  L.  M.,  the  sheriff  of  the  said  county,  [or  whatsoeuer  other  officer  may  have 
made  the  levy,]  been  attached  by  virtue  of  the  said  attachment,  to-wit,  [specify 
the  property  levied  on,  e.g.,  "six  head  of  horses,  five  cows,  four  bedsteads, 
four  mattresses  of  hair,  four  of  shucks,  twelve  blankets,  <fco.,"]  (*)  and  the  said  D. 
D.,  being  desirous  to  release  from  the  said  attachment  the  property  and  estate  so 
attached,  has  tendered  the  above  bound  S.  S.  as  his  surety,  in  such  a  bond  as  the 
law  requires  for  that  purpose.  Now,  therefore,  if  the  said  D.  D.  shall  perform  the 
judgment  of  the  said  court  [or  "jiistice"]  in  case  said  attachment  be  sustained! 
then  the  above  obligation  to  be  void,  otherwise  to  remain  in  fuU  force. 

D.  D:  [Seal.] 
S.   S.    [Seal.] 

74.  Form  of  Forthcoming  or  Delivery  Bond  hy  Tenant,  (&c. 

(V.  C.  1873,  c.  148,  §  13  ;  Ante,  p.  125,  &c.;  Mayo's  Guide,  107.) 
[Pursue  form  73  to  (*),  and  then  proceed  as  follows]  :  and  the  said  D.  D.  being 
desirous  to  keep  the  said  [naming  the  personal  chattels  in  possession  which  were 
levied  on]  so  attached  as  aforesaid,  in  his  possession,  and  at  his  risk,  [or  if  the 
bond  be  not  given  at  the  time  of  the  levy,  but  afterwards,  say,  "being  desirous 
to  have  restored  to  his  possession  the  property  so  levied  on,  to  be  at  his  risk,"]  has 
tendered  the  above-bound  S,  S.  as  his  surety,  in  such  a  bond  as  the  law  requires 
for  that  purpose.  Now,  therefore,  if  the  said  D.  D.  shall  have  the  gaid  property 
so  levied  on  and  attached  as  aforesaid  forthcoming,  at  such  time  and  place  as  the 
said  court  [or  "justice"]  may  require,  the  above  obligation  to  be  void,  otherwise 
to  remain  in  full  force . 

D.  D.    [Seal.] 
S.  S.    [Seal.] 

75.  Forthcoming  or  Delivery  Bond  hy  Garnishee  on  Attachment 
for  Rent  upon  making  the  Levy. 
(V.  C.  1878,  c.  148,  §  13 ;  Mayo's  Guide,  101 ;  AnU,  p.  125.) 
Know  all  men  by  these  presents,  that  we,  G.  G.  and  S.  S. ,  are  held  and  firmly 

bound  unto  L.  L.,  in  the  just  and  full  sum  of doUars,  [imially  double  the 

estimated  value  of  the  property,]  in  gold,  to  be  paid  to  the  said  L.  L.,  his  execu- 
tors and  administrators;  to  which  payment,  well  and  truly  to  be  made,  we  bind 
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ourselves,  and  our  heiib,  executors  and.  administrators,  jointly  and  severally,  by 

these  presents.     Sealed  with  our  seals,  and  dated  this day  of '-,  in 

the  year  of  our  Lord  — —. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the  said  L.  Li> 

did,  on  the ^  day  of  ,  in  the  year  of  our  Lord  ,  upon  his  com> 

plaint  on  oath,  made  in  due  form  of  lawj  before  K.  W.,  a  justice  of  the  peace* 

in  and  for  the  county  [or  "corporation''^  of ,  obtain  from  the  said  Ik  W- 

an  attachment  against  the  goods  and  chattels  and  estate  of  one  D.  C,  for  the 

sum  of dollars,  for  rent  reserved  upon  .contract,  and  to  become  payable 

within  a  year  from  that  date,  to  the  said  L  L.,  as  specified  in  the  said  attachment, 
that  is  to  say,  Istate  the  times  at  wMoh  the  rent  v>Ul  be  pa/yaible,']  which  said  attach- 
ment is  directed  to  the  sheriff  of  the  said  county  [or  "sergeant' of  the  said  cor- 
poration "]  of ,  or  to  any  constable  thereof,  and  is  made  returnable  to  the 

court  of  the  said  county  [or  "corporation"']  of ,  [or  if  the  amotmti 

esadusive  of  interest,  is  not'  over  $20,  say,   "  at  ,  in  the  said  county,  [oi 

'  eorporation ']  on  the  — ^ day  of  -,  in  the  year  of  our  Lord  — - — ,  be- 
fore the  said  B.  W.,  or  some  other  justice  of  the  peace  of  the  said  county  [at 
'corporation,']  "]  and  whereas,  by  virtue  of  the  said  attachment,  L.  M.,  the  sheriff 

of  the  said  county  [or  "sergeamt  of  the  said  corporation"]  of ,  (the  said  R, 

W. ,  having  taken  from  the  said  L.  L.  such  bond  and  security  as  the  law  in  that 
case  requires,)  has  levied  the  said  attachment  on  one  mule  and  cartj  and  the  hart 
nesB  pertaining  thereto,  as  the  property  of  the  said  D.  D.,  being  in  the  possesgioa 

of  the  said  G.  G.,  and  also  on  a  debt  of doUars,  alleged  to  be  due  to  the 

said  D.  D.,  from  the  said  G.  G.,  by  his  promissory  note  to  the  said  D.  D.  paye 
able  on  the day  of ,  in  the  year  of  our  Lord ;  (*)  and  where- 
as, the  said  G.  G.  desires  to  retain  in  [or  "to  home  returned  to"]  his  possession, 
the  said  mule  and  cart,  and  the  harness  pertaining  to  the  same,  and  to  keep  the 
same  at  his  risk,  and  has  tendered  the  above-bound  S.  S.  as  his  surety  in  such  a 
bond  as  the  law  requires  for  that  purpose.  Now,  therefore,  if  the  said  G.  G. 
shall  have  the  said  mide  and  cart,  and  the  harness  pertaining  thereto  as  aforesaid, 
so  levied  on  as  aforesaid,  forthcoming  at  such  time  and  place  as  the  said  court  [or 
"■justice  "]  may  require,  then  the  above  obligation  to  be  void,  otherwise  to  remain 
in  full  force. 

D.  D.  [SEAii.] 
S.  S.    [Seai,.] 

76.  Forthocyming  or  Delivery  Bond  hy  Garnishee  on  Attachment, 
after  his  Liability  is  Ascertained. 

(V.  C.  1873,  c.  148,  §  17,  19  ;  Dan.  Attachments,  249.] 
{Pursue  Form  75  ;  supra,  to  (*),  and  then  proceed  thus]  :  and  whereas  the  above- 
bound  G.  G.  has  been  summoned  as  a  garnishee  in  the  attachment  aforesaid,  and 

has  acknowledged  himself  to  be  indebted  to  the  said  D.  D.  in  the  said  sum  of 

dollars,  due  to  the  said  D.  D.  from  the  said  G.  G.  by  his  promissory  note,  with 
interest  thereon  as  aforesaid,  and  also  to  be  in  possession  of  the  said  mule  and  cart, 
with  the  harness  pertaining  thereto,  which  he  admits  to  be  the  property  of  the  said 
D.  D.,  and  whereas  it  has  been  ordered  by  the  said  court  [or  "■justice  "]  that  the 

said  G.  G.  may  give  bond,  with  sufficient  security,  in  the  penalty  of dollars, 

the  sum  in  the  above  obligation  named  \1M  penalty  is  presoribed  by  the  court] 
payable  to  the  said  L.  L.,  [it  itw/y  be  to  any  person  presmbed  by  the  court,]  with 
condition  I  to  pay  the  amount  due  by  the  said  G.  G.,  as  aforesaid,  and  to  have  the 
effects  aforesaid  forthcoming  at  such  time  and  place  as  the  said  court  may  there' 
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after  requilre ;  and  whereas  the  said  G;  G.  has  tendered  the  said  S.  S.  as  liis ' 
!8urety  in  such  a  bond  as  the  law  requires.     Now^  therefore,  if  the  said  Or.  G.  shall 

pay  to  the  said  L.  L.  the  said  sum  of dollars,  with  lawful  interest  thereon, 

from  the day  of ,  in  the  year  of  our  Lord,  18 — ,  until  paid,  and  shall 

also  have  the  said  mule  and  cart,  with  the  harness  pertaining  thereto,  as  aforesaid, 
forthcoming  at  such  time  and  place  as  the  said  court  [or  "justice  "]  may  hereafter 
require,  then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full  force. 

G.  G.  [Seal.] 
S.  S.  [Seal.] 

77.  Affidavit  to  obtain  an  Attachment  in  an  action  of  Debt  on  a 

Note. 

(V.  C.  1873,  c.  148,  §  2 ;  AnU,  p.  541  &  seq.) 
Virginia, 

County  [or  "CorporaMon^''}  of ,  to-wit: 

This  day  0.  0.  made  oath  before  me,  a  justice  of  the  peace  in   and  for  the 
county  [or  "corporation"']  aforesaid,  [or  before  me,  B.  T.,  clerk  of  the  coiirt  of 

the  said  county  [or  ' '  corporation"']  of ,  [that  in  an  action  of  debt  now  pending 

[or  "  oAout  to  be  instituted"]  wherein  he  is  [or  "  is  to  Je"]  plaintiff,  upon  a  note 
in  writing  against  D.  D.,  in  the  circuit  [or  "  corporation"']  court  of  the  county  [or 

"corporation"]  of ,  the  amount  of  his  claim  in  the  said  suit,  is doUars  of 

principal  money,  with  legal  interest  thereon  from  the  day  of ,  in  the 

year  of  our  Lord,  18 — ,  until  paid  ;  that  the  said  claim  he  believes  to  be  I'ttst,  and 
justly  due  to  him ;  and  that  he  believes  that  the  said  D.  D.  is  removing  [or  ' '  intends 
to  remove"]  his  estate,  or  the  proceeds  of  the  sale  of  his  property,  or  a  material 
part  of  such  estate  or  proceeds,  out  of  this  State,  so  that  process  of  execution  on 
ik  judgment  in  said  suit  wUl  be  unavaihng. 

Given  under  my  hand,  this day  of ,  in  the  year  of  our  Lord  18 — . 

B.W.,  J.  P. 

78.  Attachment  issued  by  the  Clerk  in  an  Action  of  Debt  on  a 

Note. 
(V.  C.  1873,  c.  148,  §  2,  6;  AnU,  p.  541  j^ayo's  Guide,  174.) 
The  Commonwealth  of  Virginia ; 

To  the  Sheriff  of  the  County  [or  "Sergeant  of  the  Corporation"]  of , 

Greeting : 

Whereas,  C.  C,  the  plaintiff  in  an  action  of  debt,  upon  a  note  in  writing,  now 
pending  [or  "  alfout  to  be  instituted"]  against  D.  D.  in  the  circuit  [or  "  corporation"] 

court  of  the  county  [or  "corporation  "]  of ,  has  this  day  made  oath  before  me, 

B.  T.,  clerk,  [or  "  B.  B.  B.,  deputy  clerk"]  of  the  said  court,  [or  "  before  K.  W., 

a  justice  of  the  peace  in  and  for  the  county  [or  "corporation"]  of  ■ ,  as  duly 

appears  by  the  certificate  of  the  said  E.  W.'"]  that  the  amount  of  the  said  affiant's 

claim  in  the  said  suit  is doUar?  of  principal  money,  with  legal  interest  thereon 

from  the day  of ,  in  the  year  of  our  Lord,  18 — ,  until  paid ;  that  he  be- 
lieves that  the  said  claim  is  just  and  justly  due  to  him,  and  that  he  believes  that 
the  said  D.  D.  is  removing  [or  "  intends  to  remove  "]  his  estate,  or  the  proceeds  of 
the  sale  of  his  property,  or  a  material  part  of  such  estate  or  proceeds,  out  of  this 
Btate,  so  that  process  of  execution  on  a  judgment  in  said  suit  will  be  unavailing  ; 
we  do  therefore  command  you  to  attach  so  much  of  the  estate  of  the  said  D.  D.  as 
"Will  be  sufficient  to  satisfy  the  said  sum  of dollars  of  principal,  with  legal  in- 
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terest  thereon  as  aforesaid,  and  so  to  provide  that  the  said  estate  so  attached  may 

be  forthcoming,  and  liable  to  further  proceedings  therein,  to  be  had  before  the  said 

oourt,  at  the  next  term  thereof.     And  that  you  have  this  writ  at  the  clerk's  office 

of  the  said  circuit  [or  "corporation"']  court,  at  the  rules  to  be  holden  for  the  said 

court,  on  the  first  Monday  in next,  [the  rebwrn-da/y  of  the  writ  instituting,  the 

suit,]  and  that  yoii  then  and  there  make  known  how  you  have  executed  the  same. 

Witness,  B.  T.,  the  clerk  of  our  said  court,  at  the  court-house  of  the  said  county 

for  "corporation,"]  on  the day  of ,  in  the  year  of  our  Lord ,  and  in  the 

■  year  of  our  foundation. 

Teste :  B.  T.,  Glerk. 

The  form  of  the  affidavit  and  attachment  will  vary  somewhat  in  the  description 
of  the  several  sorts  of  action;  but  by  reference  to  the  statute  (V.  C.  3873,  o.  148,  § 
2,)  and' to  the  text  (^Ante,  p.  541  &  seq,  527  &  seq,)  it  will  not  be  difficult  to  adapt 
these  Forms  to  the  other  cases.  Copious  forms,  however,  will  be  found  in  Mayo's 
Guide,  101  &  seq,  and  also  in  Dan.  Attachments,  241  &  seq. 

®"  It  will  be  recollected,  that  the  statute  allows  the  attachment  to  be  addressed 
to  the  sheriff  or  any  constable  of  a  county,  or  to  the  sergeant  or  any  constable  of  a 
corporation.     (V.  0.  1873,  c.  148,  §  6.) 

78a.£ond  iy  Plaintiff  on  Attachm.ent  for  Debt,  (&c.,  in  Pending 

Suit,  to  pay  Costs  and  Damages. 
(Y.  C.  1873,  c.  148,  §  2,  8 ;  Id.  c.  12  §  6  :  Ante,  p.  336,  542;  Mayo's  Guide,  106.) 

Know  all  men  by  these  presents,  that  we,  0.  C.  and  S.  S.,  are  held  and  firmly 

bound  unto  the  Commonwealth  of  Virginia  in  the  just  and  full  sum  of dollars 

in  gold,  to  be  paid  to  the  said  Commonwealth,  to  which  payment  we  bind  ourselves 

and  our  heirs,  jointly  and  severally.     Sealed  with  our  seals,  and  dated  this 

day  of ,  18—. 

The  condition  of  the  above  obligation  is  such  that,  whereas  the  said  C.  C,  plain- 
tiff in  a  certain  action  of  debt,  [or  "  trepass  on  the  case,"  '&a.,  as  the  case  may 

be,]  pending  against  one  D.  D.  in  the court,  for  the of ,  did,  on  the 

day  of ,  18 — ,  upon  his  affidavit  made  in  due  form  of  law,  obtain  from 

the  clerk's  office  of  the  said  court  an  attachment  against  (*)  the  estate  of  the  said 

D.  D.,  for  the  sum  of ■  dollars,  with  lawful  interest  thereon  from  the day 

of  ,  18 — ,  until  paid,  being  the  principal  money  and  interest  [or  "damages 

amd  interest,"  or  "damages,"]  claimed  by  the  said  C.  C.  in  the  said  suit,  which 
said  attachment  is  directed  to  the  sheriff  [or  ' '  sergeant "]  or  any  constable  of  the 
■ of ,  and  is  returnable  before  the  said court,  at  the  next  term  there- 
of [or  "  at  rules  ts  be  holden  therefor,  in  the  clerk's  office  thereof,  on  the  first 

Monday  in next"]  :  Now,  therefore,  if  the  said  C.  C.  shall  pay  all  costs  and 

damages  which  may  be  awarded  against  him,  or  sustained  by  any  person  by  reason 
of  his  suing  out  the  said  attachment,  then  the  above  obligation  is  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

C.C.  [Seal.] 
S.  S.    [Seal.] 

1^"  If  the  suit  be  for  specific  property,  as  in  an  action  of  detinue,  pursue  the 
foregoing  Form  to  (*),  and  then  say:  "the  specific  property  sought  to  be  re- 
covered in  the  action  aforesaid,  consisting  of ,  and  also  against  the  estate  of 

the  said  D.  D.  for  the  probable  damages  recoverable  for  the  detention  of  the  said 

property,  amounting  to dollars,  which  said  attachment  is  directed,"  <fco.,  as  in 

the  foregoing  Form. 
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79.  JReplevy  Bond  hy  Claimant,  or  Defendant. 

(V.  0.  1873,  c.  148,  §  13,  14;  AnU,  p.  543;  Mayo's  Guide,  108.)    See  Form  73, 

Supra. 

80.  Delivery  or  Forthcoming  Bond  hy  Claimant  or  Defendant. 

(V.  C.  1873,  0.  148,  §  13,  14;  Mayo's  Guide,  101 ;  Ante,  543.)     See  Form  74, 

Supra. 

81.  Forthcoming  or  Delivery  Bond,  hy  Garnishee  on  Attachment, 

when  levy  is  Made. 

(V.  C.  1873,  c.  148,  §  17 ;  Mayo's  Guide,  101.)    See  Form  74,  Sufra. 

82.  Forthcoming  or  Delivery  Bond,  hy  Garnishee  on  Attachment 

after  his  Liability  is  ascertained. 
(V.  C.  1873,  c.  148,  §  17 ;  Dan.  Attaohm'ts,  240.)    See  Form  76, 


83.  Affidavit  for  Attachment  hy  Clerk,  in  an  Action  at  Law, 
against  a  Won-resident  Debtor  for  Debt,  or  Damages  for  Breach 
of  Contract. 

(V.  0.  1873,  c.  148,  §  1  ;  AnU,  p.  335  &  aeq.) 

Virginia, 

County  [or  ^^Corporation,'"']  of ,  to- wit : 

This  day  C.  C.  appeared  in  person  before  me,  a  justice  of  the  peace,  in  and 
for  the  county  [or  ^^corporation"']  aforesaid,  [or  "before  me,  the  clerk  of  the 
circuit"   [or  "corporation"]  court  of  the  said  county  [or  " corporation"'],']  dead. 

made  oath  that  he  has  a  just  claim  against  D.  D.  for  the  sum  of dollars, 

for  debt  [or  "  for  damages  for  breach  of  contract"]  with  lawful  interest  thereon, 

from  the  day  of ,  in  the  year  of  our  Lord,  18 — ,  until  paid,  and  that 

he  has  present  cause  of  action  therefor;  that  the  said  D.  D.  is  not  a  resident  of 
this  State,  and  that  the  affiant  believes  that  he  has  estate  and  debts  due  him  with- 
in the  said  county  [or  '^corporation"]  of ,  [or  if  he  has  effects  within  the 

State,  but  not  within  the  county  or  corporation  where  the  suit  is  instituted,  but 
is  sued  "along  with  a  resident  therein,"  say,  "  Within  the  county  [or  "corpo- 
ration"] of  W.  or  elsewhere  in  Virginia,  and  that  he  is  sued  jointly  with  one  S. 

S.,  who  resides  in  the  said  county  [or  "corporation"]  of ."]     Given  under 

my  hand  this day  of ,  in  the  year  of  our  Lord, . 

K.  W.,  J.  P.,  or 
B.  T.  aerk. 

84.  Attachment  by  Clerk  in  an  Action  at  Law  against  a  Non- 

resident for  Debt,  or  Damages  for  Breach  of  Contract. 

(V.  0.  1873,  c.  148,  §  1 ;  AnU,  p.  835,  &c. ;  Dan.  Attachm't,  241 ;  Mayo's  Guide, 

102.) 
The  Commonwealth  of  Virginia, 

To  the  Sheriff  of  the  County  [or  ' '  Sergeant  of  the  Corporation"]  of 

,  Greeting : 

•Whereas,  C.  C.  has  instituted  in  our  circuit  [or  "corporation"]  court  for  the 

county  [or  "corporation"]  of ,  an  action  of  debt  [or  "of  covenant,"  or  "of 

trespass  on  the  case  in  assumpsit,"  it  cannot  be  an  action  ex  delicto],  which  is  now 
pending  in  our  said  court  against  D.  D.,  and  the  said  C.  C,  having  made  oath 
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before  K.  W.,  a  justice  of  the  peace  of  the  county  [or  " corporatton"']  of 

[or  "  lefore  B.  T.,  the  clerk  of  the  said  court,"']  that  the  claim  asserted  in  the 

said  action  is  just,  for  the  sum  of dollars  for  debt,  [or  "  for  damages  for 

breach  of  contract"]  with  lawful  interest  thereon  from  the day  of , 

in  the  year  of  our  Lord, ,  until  paid,  and  that  he  has  present  cause  of  ac- 
tion therefor,  that  the  said  D.  D .  is  not  a  resident  of  this  State  ;  and  that  the 
a£&ant  believes  that  the  said  D.  D.  has  estate  and  debts  due  him  in  the  said  county 

[or  "  corporation"]  of  :  Therefore,  we  command  you  that  you  attach  the 

estate  of  the  said  D.  D.  for  the  amount  aforesaid  of  principal  and  interest,  and 
that  you  receive  such  estate  so  attached  into  your  hands,  and  so  provide  that  the 
same  may  be  forthcoming  and  liable  to  farther  proceedings  to  be  had  thereon, 
according  to  law.     And  that  you  have  this  writ  at  the  clerk's  ofllce  of  our  said 

circuit  [or  "  corporation"]  court  for  the  said  county  [or  "corporation"]  of , 

at  the  rules  to  be  holden  for  our  said  court,  on  the Monday  in next, 

[or  if  the  writ  be  returnable,  as  it  may  be,  to  "a  term  of  the  court,"  say,  "  at 
the  next  term  of  our  said  circuit,  [or  "at  the  next  term  for  the  trial  of  jury 

causes  of  our  said  corporation"]  court  forthe  county  [or  "corporation"]  of  ], 

and  then  and  there  make  return  how  you  have  executed  this  writ.     Witness  B.  T., 

clerk  of  our  said  circuit  [or  "corporation"]  court,  this  day  of ,  in 

the  year  of  our  Lord, ,  and  of  our  foundation  the . 

Teste,  B.  T.,  Cflerk. 

^*  The  forms  of  affidavit  and  attachment,  when  the  amotmt  does  not  exceed 
#20,  exclusive  of  interest,  (in  which  case  the  proceeding  is  before  a  justice  of 
the  peace,  V.  C,  1873,  c.  148,  §  29),  may  be  easily  adapted  from  the  foregoing. 
(Mayo's  Guide,  97  ;  Dan.  on  Attachm'ts,  239.) 

85.  Affidavit  for  Attachment  hy  a  Justice  of  the  Peace,  where  the 
Debtor  intends  to  remove,  is  re?noving,  or  has  removed  his  Ef- 
fects out  of  the  State,  whether  the  claim  iepayahle  or  not. 

<V.  C.  1873,  c.  148,  §  3,  29 ;  AnU,  p.  337 ;  Mayo's  Guide,  99 ;  Dan.  Attachm'ts. 

236-'7.) 
Virginia, 

County  [or  "  Corporation"]  of ,  to- wit : 

This  day  C.  C.  appeared  in  person  before  me,  a  justice  of  the  peace  'in  and 
for  the  county  [or  "corporation"]  aforesaid,  and  made  oath  that  D.  D.  is  justly 

indebted  to  him  in  the  sum  of dollars,  and  that  the  said  sum  became  [or 

"will  iecome"]-  payable  on  the day  of ,  in  the  year  of  our  Lord, 

,  and  that  to  the  best  of  the  said  affiant's  belief,  the  said  D.  D.,  intends  to 

remove,  [or  "is  removing,"  or  "?ias  removed"]  his  effects  out  of  this  State,  so 
that  there  will  probably  not  be  therein  sufficient  effects  of  the  said  D.  D.,  to 
flatisfy  the  aforesaid  claim  of  the  said  affiant,  when  judgment  is  obtained  therefor, 
should  only  the  ordinary  process  of  law  be  used  to  obtain'such  judgment.    Given 

under  my  hand  this day  of ,  in  the  year  of  our  Lord, . 

K.  W.,  J.  P. 

86.  Bond  iy  Plaintiff  in  Attachment  against  a  Debtor  who  in- 

tends to  remove,  is  removing,  or  has  removed  his  Effects. 
(V.  C.  1873,  c.  148,  §  3,  8  ;  Id.  c.  12,  §  6 ;  AnU,  p.  337;  Mayo's  Guide,  107.) 
Know  all  men  by  these  presents,  &o.,  [as  in  Form  78.] 

The  condition  of  the  above  obligation  is  such  that  whereas,  0.  C,  a  member  of 
the  partnership  composed  of  C.  C,  W.  W.  and  P.  P.,  doing  business  under  the 
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partnership  name  and  style  of  0.  0.  and  company,  did,  on  the day  of 

,  18 — ,  upon  his  complaint  on  oath,  made  in  due  form  of  law,  before  B. 

W.,  a  justice  of  the  peace,  in  and  for  the  county  of ,  in  the  State  of  Vir- 
ginia, obtain  from  the  said  K.  W.  an  attachment,  in  the  name  of  the  said  C. 

0.  and  company,  against  the  estate  of  one  D.  D. ,  for  the  sum  of dollars, 

■with  legal  interest  thereon,  from  the .day  of  - — — ,  18 — ,  until  paid,  which 

said  attachment  is  directed  to  the  sheriff  or  any  constable  of  the  said  county  of 

,  and  is  made  returnable  at in  the  said  county,  on  the day  of 

,  18 — ,  before  the  said  K.  W.,  or  some  other  justice  of  the  said  county ; 

[or,  if  the  amount  exceed  $20,  say  "is  made  returnable  before  the  county  [or 
" arcMJi  "]  court  of  the  said  county,  on  the  first  day  of  the  next  term."]  Now, 
therefore,  if  the  said  C.  C.  shall  pay  all  costs  and  damages  which  may  be  awarded 
against  him,  or  sustained  by  any  person,  by  reason  of  his  suing  out  the  said  at- 
tachment, then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue. 

C.  C.  [Seai.] 
S.  S.   [Sbai,.] 


87.  Attachment  iy  a  Justice  of  the  Peace,  where  a  Claim  {whether 
Payahle  or  not,)  exceeds  $20,  exclusive  of  Interest,  and  Debtor 
intends  to  remove,  is  removing,  or  has  removed^  his  Effects  out 
of  the  State. 

V.  C.  1873,  c.  148,  §  3 ;  Ante,  p.  337 ;  Mayo's  Guide,  99 ;  Dan.  Attachm't,  236-7. 

Virginia: 

County  [or  '■'Corporation "]  of ,  to-wit : 

Whereas  CO.  has  this  day  made  oath  before  me,  K.  W. ,  a  justice  of  the  peace 
of  the  said  county,  [or  ' '  corporation  "]  that  D.  D.  is  justly  indebted  to  him  in  the 

sum  of dollars,  and  that  the  said  sum  became  [or  "will  become"]  payable 

on  the day  of ,  in  the  year  of  our  'Lord," ,  and  that  the  said  affiant  be- 
lieves that  the  said  D.  D.  intends  to  remove  [or  "is  removing,''  or  "Tias  removed"] 
his  effects  out  of  this  State,  so  that  there  will  probably  not  be  therein  sufficient 
effects  of  the  said  D.  D.  to  satisfy  the  claim  aforesaid  of  the  said  affiant  when 
judgment  is  obtained  therefor,  should  only  the  ordinary  process  of  law  be  used  to 
obtain  such  judgment.  These  are,  therefore,  in  the  name  of  the  commonwealth, 
to  require  you  to  attach  the  estate  of  the  said  D.  D.  for  the  amount  of  the  said 
claim  of  the  said  0.  C,  and  such  estate  so  attached  in  your  hands  to  secure,  so  that 
the  same  shall  be  forthcoming  and  liable  to  further  proceedings  thereupon,  to  be 
had  before  the  circuit  [or  "count3/"~\  court  of  the  said  county  [or  "  the  circuit"  or 

"corporation  cov/rt  of  the  said  corporation"]  of ,  on  the  first  day  of  the  next 

term  thereof.     And  that  you  have  then  and  there  this  warrant,  and  make  return  to 

the  said  court  how  you  have  executed  the  same.     Given  under  my  hand  this 

day  of  ■ — ,  in  the  year  of  our  Lord, . 

K.  W.,  J.  P. 

iS"  The  forms  of  an  affidavit  and  attachment,  where  the  amount  does  not  exceed 

$20,  exclusive  of  interest,  (V.  0.  1873,  o.  148,  §  29,)  may  easily  be  adapted  from 

these  last  given. 

See  Mayo's  Guide,  99,  97. 
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88.  Suspending  Bond  in  Case  of  Interpleader. 
V.  C.  1873,  0.  149,  §  6,  2 ;  Id.  c.  179,  §  3 ;  Ante,  p.  350,  353. 

Know  aU  men  by  these  presents,  that  we,  P.  P.  and  8.  S. ,  are  held  and  firmly 

bound  unto  L.  M. ,  sheriff  of  the  county  [or  ' '  sergeant  of  (he  corporation  "]  of , 

in  the  sum  of dollars,  [equal  to  double  the  value  of  the  property^  in  gold,  to 

be  paid  to  the  said  L.  M. ,  for  the  payment  whereof  we  bind  ourselves  and  our 

heirs,  jointly  and  severally.     Sealed  with  our  seals,  and  dated  this day  of , 

in  the  year  of  our  Lord,  . 

The  condition  of  the  above  obligation  is  such  that,  whereas  one  C.  C. ,  upon  a 
judgment  recovered  by  Mm  in  the  circuit  [or  ^^corporation  "]  court,  for  the  county 

[or  "  corporation  "]  of ,  against  one  D.  D.,  has^sued  out  a  writ  of  fieri  fada* 

against  the  goods  and  chattels  of  the  said  D.  D.,  to  satisfy  the  said  0.  0.,  of  the  sum 

of dollars,  with  interest  thereon  after  the  rate  of  six  per  centum  per  annum, 

from  the day  of ,  in  the  year  of  our  Lord,  ,  until  paid;'and 

dollars  costs,  which  writ  is  directed  t6  the  sheriff  of  the  said  county  [or  "  sergecmt 
of  the  said  corporation  "]  of ,  and  J.  B.  deputy  for  L.  M.,  the  sheriff  [or  '^ser- 
geant "]   aforesaid  has   levied  the  same    on  [desoriie  the  chattels  levied 

ori]  ;  and  whereas  the  above-bound  P.  P.  claims  the  said  chattels  so  levied  upon  as 
his  property,  and  desires  that  the  sale  thereof  shall  be  suspended  until  the  claim 
thereto  can  be  adjusted ;  Now,  it  the  said  P.  P.  shall  pay  to  any  person  or  persons 
who  may  be  injured  by  such  suspension  until  the  claim  to  the  said  property  can  be 
adjusted,  such  damages  as  he  or  they  may  sustain  by  such  suspension,  then  the 
above  obMgation  to  be  void,  otherwise  to  remaiii  in  full  force. 

P.    P.  [SEAi.] 

S.  S.  [Seal.] 

89.  Application  for  Process  of  Interpleader  by  ClaiTnant  of 
Effects  levied  on. 

(V.  C.  1873,  c.  149,  §  2,  3 ;  Id.  u.  147,  §  14  ;  AnU,  p.  350,  352.) 
To  the  Honorable  the  judge  of  the  circuit  court  of  the  county  [or  "■corpora- 
tion"'] of  ,  or  to ,  esquire,  judge  of  the  county  [or  "corporation"] 

court  of  the  county  [or  "corporation"]  of : 

The  application  of  your  petitioner,  P.  P. ,  respectfully  shows,  that  on  the 

day  of  ,  in  the  year  of  our  Lord,  • ,  an  execution  of  fieri  facias  was 

issued  from  the  clerk's  office  of  the court  for  the  county  [or  "corpora- 
tion"] of ,  at  the  suit  of  C.  C,  against  the  goods  and  chattels  of  one  D.  D., 

for  the  sum  of  dollars,  with  interest  thereon  after  the  rate  of  per 

centum  per  annum,  from  the day  of ,  in  the  year  of  our  Lord, , 

until  paid,  and dollars  costs,   and  that  afterwards,  to- wit:  on  the 

day  of  ,  in  the  year  of  our  Lord,  ,  the  said  execution  was  by  J.  B., 

deputy  for  L.  M.,  sheiiff  of  the  county  [or  "sergeant  of  the  corporation"]  of 

,  levied  upon  certain  goods  and  chattels,  as  and  for  the  goods  and  chattels  of 

the  said  D.  D. ,  to-wit :  [Describe  the  a/rticles  with  their  values  severally],  and  the 
said  petitioner  in  fact  says  that  the  said  goods  and  chattels,  at  the  time  of  the 
issuing  of  the  said  writ  of  fieri  facias,  and  long  before,  were,  and  ever  since  have 
been,  the  property  of  the  said  petitioner,  and  not  the  property  of  the  said  D.  D., 
and  that  the  said  D.  D.  had  not  then,  nor  at  any  time  since  has  had,  any  right  or 
interest  therein,  or  in  any  part  thereof.     Wherefore  your  petitioner,  having  duly 
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executed  and  delivered  to  the  said  J,  B.,  deputy  sherifi  [or  "  S6rgeant"~\  as  afore- 
said, a  suspending  bond  in  the  penalty,  and  on  the  condition  required  by  law,  he 
prays  that  as  weU  the  said  0.  C.  as  the  said  petitioner  may  be  caused  to  appear 

before  the  court  of  the   county  [or  ''  corporation"'\   of    ,  to  state 

and  litigate  their  respective  claims,  as  touching  the  goods  and  chattels  aforesaid, 
in  order  to  a  decision  of  their  rights  respectively  touching  the  same,  and  your 
petitioner  wiU  ever  pray,  &c. 

(Signed,)  P.  P. 

Virginia, 

County  [or  "  Gorporation"']  of  ,  to-wit : 

This  day,  P.  P.  appeared  in  person  before  me,  R.  W.,  a  justice  of  the  peace  in 

and  for  the  county  [or  "  corporation"'}  and  State  aforesaid,  and  made  oath  that 

the  matters  and  things  stated  in  the  foregoing  petition  are  true.    Given  under  my 

hand,  this day  of ,  in  the  year  of  our  Lord, . 

R.  W.,  J.  P. 

90.  Order  for  Interpleader  hy  Circuit  Judge  in  Vacation. 

(V.  C.  1873,  c.  149,  §  2,  3 ;  Ante,  p.  353.) 
Virginia, 

County  [or  "  Corporation"']  of ,  to-wit: 

"Whereas,  it  appears  that  P.  P. ,  the  petitioner  named  in  the  petition  annexed, 
has  delivered  to  the  within-named  J.  B. ,  deputy  for  L .  M. ,  sheriff  of  the  county 

[or  "  sergeant  of  the  corporation"}  of ,  a  suspending  bond,  with  good  security, 

in  the  penalty  and  on  the  condition  required  by  law,  it  is  hereby  ordered  in  the 
name  of  the  Commonwealth,  that  the  sheriff  of  the  said  county  [or  ^'sergeant 

of  the  said  corporation"}  of ,  do  summon  as  well  the  said  C.  0.  as  the  said 

P.  P.  to  appear  before  the court  of  the  said  county  [or  "■corporation"}  of 

,  on  the day  of  the  next  term  thereof,  to  state  and  litigate  their  respective 

•claims  as  touchiflg  the  goods  and  chattels  in  the  said  petition,  designated  as 
levied  on,  in  pursuance  of  the  writ  of  fieri  facias  therein  named,  in  order  to  a  de- 
cision of  their  rights  respectively,  as  touching  the  same.  Given  under  my  hand, 
as  judge  of  the  circuit  [or  "of  tlie  county  or  corporation"}  court,  for  the  said 
county  [or  ^^corporation"}  of ,  this day  of ,  in  the  year  of  our  Lord, 

H.  S.,  Judge. 

91.  Order  for  Process  of  Interpleader,  iy  Court  in  term. 

(V.  C.  1873,  c.  149,  §  2,  3 ;  Ante,   p.  353.) 

Upon  motion  of  P.  P.,  who  appears  to  have  delivered,  according  to  law,  to  J. 
B.,  deputy  for  L.  M.,  sheriff  of  the  county  [or  "sergeant  of  the  corporation'"}  of 
,  a  suspending  bond,  with  good  security,  in  the  penalty  and  on  the  condi- 
tion required  by  law,  and  who  complains  that  an  execution  of  fieri  facias,  issued 

on  the  day  of ,  in  the  year  of  our  Lord,  ,  from  the  clerk's  office 

of  the court  of  the  county  [or  '^corporation"}  of ,  at  the  suit  of  C. 

C ,  against  the  goods  and  chattels  of  one  D.  D. ,  for  -^ dollars,  with  interest 

thereon,  after  the  rate  of per  centum  per  annum,  from  the day  of 

,  in  the  year  of  our  Lord, ,  until  paid,  and    dollars  costs  has 

been  by  the  said  J.  B.,  deputy  sheriff  [or  "sergeant"}  as  aforesaid,  levied  upon 
certain  goods  and  chattels,  to-wit :  one  sorrel  horse,  of  the  value  of dollars, 
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&c.,  Ideai^Mng  the  artieles  levied  on,  and  fheir  DcUues  severally/,']  as  and  for  tha 
goods  and  chattels  of  the  said  D.  J>.,  which  goods  and  chattels,  as  the  said  P.  P. 
avers,  at  the  time  of  the  issning  of  the  said  writ  of  fieri  facias,  and  long  before, 
were,  and  ever  since  have  been,  and  'are  now,  the  proper  goods  and  chattels  of 
him,  the  said  P.  P.,  and  not  the  goods  and  chattels  of  the  said  D.  D.;  it  is  ordered 
that  as  well  the  said  C.  C.  as  the  said  P.  P.,  be  summoned  to  appear,  here  on  the 

day  of  the  present  term  [or  on  the day  of  the  present  [or  the  nexE^ 

month,]  to  state  and  litigate  their  respective  claims,  as  teaching  the  goods  and 
chattels  aforesaid,  in  order  to  a  decision  of  their  rights  severally  touching  the 


92.  Delivery  or  Forthcoming  Bond  iy  Claimant,  in  order  to  Her- 
gain  Possession  of  the  Effects  pending  Suit. 

(V.  0.  1873,  c.  149,  §  7  ;  AnU,  p.  354.) 

Know  all  men  by  these  presents,  that  we,  P.  P.  and  S.  S.,  are  held  and  ar» 

firmly  bound  unto  C.  C. ,  in  the  sum  of dollars  in  gold,  to  be  paid  to  the  said  C. 

C;  for  the  payment  of  which,  we  bind  ourselves  and  our  heirs  jointly  and  severally. 

Sealed  with  our  seals,  and  dated  this day  of ,  in  the  year  of  our 

Lord, . 

The  condition  of  the  above  obligation  is  such  that  whereas  the  above-named  0> 

C. ,  upon  a  judgment  obtained  by  him  in  the court  of  the  county  [or 

"  corporation  "]  of ,  against  one  D.  D. ,  has  sued  out  a  writ  of  .^m  facias, 

for  taking  the  goods  and  chattels  of  the  said  D.  D.,  which  writ  is  directed  to  the 
sheriff  of  the  said  county  [or  "  sergeant  of  the  said  corporation  ;"~\  and  whereas, 
by  virtue  thereof,  the  following  goods  and  chattels,  to-wit :  [specify  the  cTiattels 
leeied  on]'-  have  been  tsiken  by  J.  B.,  deputy  for  L.  SI.,  sheriff  of  the  said  county 
[or  "  sergeant  of  the  said  corporation  "]  of ,  as  and  for  the  goods  and  chat- 
tels of  the  said  D.  D.,  to  satisfy  the  said  execution,  the  amount. whereof  at  this. 

time,  including  officers'  fees  and  commissions,  is dollars ;  and  whereas  the- 

said  goods  and  chattels  so  levied  on  as  aforesaid,  are  claimed  by  the  above-bound 
P.  P. ,  as  and  for  his  proper  goods  and  chattels,  and  not  the  goods  and  chattels  of 
the  said  D.  D.,  and  the  said  P.  P.  desires  that  they  should  remain  in  his  posses- 
sion, in  whose  possession  the  same  were  immediately  before  the  said  levy,  and  at 
his  risk,  until  such  day  of  sale  as  may  be  hereafter  lawfully  appointed,  and  has 
tendered  the  above-bound  S.  S.  as  his  surety,  in  such  a  bond  as  the  law  re- 
quires for  that  purpose.  Now,  therefore,  if  the  said  P.  P.  shall  have  the  pro- 
perty so  levied  on  as  aforesaid  forthcoming  at  such  day  and  place  of  sale  as  may 
be  hereafter  lawfully  appointed,  then  the  above  obligation  to  be  void,  otherwise 
to  remain  in  full  force. 

P.  P.    [Seai,.] 
S.  S.    [Seal.} 

93.  Summons  in  a  Personal  Action. 

(V.  C.  1873,  c.  166,  §  5;  Ante,    p.  521 ;  Sands'  Forms,  289.) 

The  Commonwealth  of  Virginia : 

To  the  Sheriff  [or  "  Sergeant "]  of  the of ,  Greeting  t 

We  command  you,  that  you  summon  D.  D.,  it  he  be  foxmd  in  your  bailiwick,  to 

appear  before  the  judge  of  our court  for  our  said ,  at  the  next  term,  [or 

"  at  the  clerk's  office  of  our court  for  our  said ,  at  the  rules  to  be  holdea 
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for  the  said  court,  on  the •  Monday  in next,"]  to  answer  C.  C.  of  a  plea  of 

[here  describe  the  plea  as  in  Note  (*)  below].    And  have  then  there  this  writ. 

Witness,  B.  T. ,  clerk  of  our  said court,  at  the  court-house,  this day  of 

,  in  the  year  of^our  Lord,  eighteen  hundred  and  ■ ,  and  of  our  foundation 

the . 

Teste:  B.  T.,  aerk. 

94.  Capias  ad  jRespondendum. 
(V.  0.  1873,  c.  148,  §  33 ;  Id.  o.  166,  §  1 ;  Bob.  Forms,  1.) 
The  Commonwealth  of  Virginia : 

To  the  Sheriff  [or  "  Sergeant"}  of  the of  — ^,  Greeting  ; 

We  command  you,  that  you  take  D.  D. ,  if  he  be  found  within  your  bailiwick,  and 

him  safely  keep,  so  that  you  have  his  body  before  the  judge  of  our court  for 

our  said ,  at  the  court-house  thereof,  on  the  first  day  of  the  next  term  [or  "  at 

the  clerk's  office  of  our court  for  our  said ,  at  the  rules  to  be  holden  for 

our  said  court,  on  the Monday  in next,"]  to  answer  C.  0.  of  a  plea  of 

[here  describe  the  action,  as  in  Note  (*),  below.]     And  have  then  there  this  writ. 

Witness,  B.  T.,  clerk  of  our  said court,  at  the  court-house,  this day  of 

,  in  the  year  of  our  Lord,  eighteen  hundred  and ,  and  of  our  foundation 

the .  Teste:  B.  T.,  OUrk. 

Commencements  and  Conclusions  of  Declarations. 

1^ Note.  In  all  the  forms  of  pleadings  which  follow,  the  court  is,suppo8ed  to 
be  the  Circuit  court  of  a  county.  The  student  will  not  fail  to  understand  that  tha 
actual  title  of  the  court  must  always  be  conformed  to.     (^Ante,  p.  568. ) 

95.   Commencements  of  Declarations. 

In  Assumpsit.    ,  Circuit  court  for  A  county,  to  wit : 

Bules,  18 

C.  C.  complains  of  D.  D.  of  a  plea  of  trespass  on  the  case  in  as- 
sumpsit ;  For  this,  to  wit,  &c.  ■  [here  set  forth  the  cause  of  action 

(*)  Note. — The  several  actions  are  described  in  the  writ  as  follows  : 

Debt.— "Vies.  of_debt  for  f ,  Damages  $ " 

Covenant. — "  Plea  of  covenant  broken.  Damages  % ." 

Trespass  on  the  Case  in  Assumpsit. — "Plea  of  trespass  on  the  case  in  assumpsit. 
Damages  $ ." 

Account. — "Plea  of  Account-render,  Damages  $ ." 

Detinue. — "Plea  of  Detinue  for  sundry  goods  and  chattels,  to  wit :  ■ of  the 

value  of dollars,  (discriminating  the  value  of  each  several  chattel  as  far  as  may 

be,}  Damages  $ ." 

Trespass  Generally. — "Plea  of  Trespass,  Damages  $ ." 

Trespass  for  Assault,  dec,  (T.,  A.,  and  B.) — "Plea  of  Trespass,  Assault,  and 
Battery,  Damages  $ . " 

T.,  A.,  and  B.,  and  False  Imprisonment. — "  Plea  of  Trespass,  Assault  and  Bat- 
tery, and  False  Imprisonment,  Damages  $ . '' 

Tr.  Qu.  cl.  fr. — "Plea  of  Trespass  quare  elausum  fregit,  Damages  $ ." 

Forcible  Entry,  &c. — "  To  answer  the  complaint  of  C.  C,  that  the  said  D.  D.  is 
in  possession  of,  and  unlawfully  withholds  from  the  said  0.  C,  certain  premises, 
lying  and  being  in  the  county,"  <feo.  [describing  them].  See  V.  C.  1873,  c.  130,  §  1  ; 
Ante,  p.  518. 

Tol.  IV.— 86 
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in  assumpsit,  and  conclude  as  post  p.  1363].  It  is  best  to  describe 
the  plaintiff  and  defendant  after  onee  naming  them,  by  the  terms, 
"the  said  plaintiff," — "the  said  defendant,"  without  repeating  their 
names.    (J  Chit.  PI.  286;  2  do.  12.) 

In  Account.  Circuit  court  for  A  county,  to  wit : 

Eules,  18 . 

C.  C.  complains  of  T>.  D.  that  he  render  to  the  said  plaintiff  a 
reasonable  account  for  the  time  he  was  receiver  of  the  moneys  of 
the  said  plaintiff ;  for  this,  to  wit,  &c. : 
See  1  Chit.  PI.  13  ;  3  do.  1297 ;  1  Wentw.  PI.  81  <fc  seq. 

In  Debt.  Circuit  court  for  A  county,  to  wit  : 

Eules,  18 . 

C.  C.  complains  of  D.  D.  of  a  plea  that  he  render  to  the  said 

plaintiff  the   sum  of  dollars,  which  to  him  the  said  defendant 

owes,  and  from  him  unjustly  detains  ;  for  this,  to  wit,  <fec. 
See  2  Chit.  PI.  13 ;  AnU,  p.  .'ieo. 

In  Debt  Circuit  court  for  A  county. 

qui  tarn  Kules,  18 . 

C.  C. ,  who  sues  as  well  for  the  commonwealth  of  Virginia  as  for 
himself  in  this  behalf,  complains  of  T>.  D.  of  a  plea  that  he  render 
to  the  said  commonwealth,  and  to  the  said  plaintiff,  who  sues  as 
•  aforesaid,  the  sum  of •  dollars,  which  to  them  the  said  de- 
fendant owes,  and  from  them  unjustly  detains  ;  for  this,  to  wit,  &c. 
See  2  Chit.  PI.  13. 


In  Detinue. 


In  Covenant.        Circuit  court  for  A  county,  to  wit : 

Kules,  18 . 

C.   C.  complains  of   D.   D.  of  a  breach  of  covenant ;   for  this, 
to  wit,  <fec. 

See  2  Chit.  PI.  13,  577,  <fec. 

Circuit  court  for  A  county,  to  wit : 

Rules  18 . 

0.  C.  complains  of  D.  D.  of  a  plea  that  he  render  unto  the  said 
plaintiff  certain  goods  and  chattels,  to  wit :  [_Deseribe  them]  of  the 

value  of  dollars,  which  he  unjustly  detains  from  him  :  For 

this,  to  wit,  ifec. 

See  2  Chit.  PL  14,  593. 

In  Trespass  on     Circuit  court  for  A  county,  to  wit  -. 

tJie  Casein  Tro-  Eules  18 

ver,     Slander,    C.  C.  complains  of  D.  D.  of  a  plea  of  trespass  on  the  case  :  For 
&c.  this,  to  wit,  &c. 

See  2  Chit.  PI.  14. 


In  Trespass .         Circuit  court  for  A  county,  to  wit : 

Eules,  18 . 

C.  C.  complains  of  D.  D.  of  a  plea  of  trespass  :  For  this,  to  wit, 
that,  &c. 

See  2  Chit.  PI.  14. 
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.96.  Conclusions  of  Declarations. 

(1  Chit.  PI.  286  ;  2  do.  12.) 

Ordinary  con-       To  the  damage  of  the  said  plaintiff  of  $ ,  and  therefore  he 

elusion.  brings  his  suite. 

(Signed,)  W.,  p.  q.  ^ 

In  Debt  Qui  And  therefore,  as  well  for  the  Commonwealth  as  for  himself  in 

tam.  this  behalf,  he  brings  this  suite. 

(Signed)  X.,  p.  q. 

In  Trespass.         And  other  wrongs  to  the  said  plaintiff,  the  said  defendant  then 
and  there  dig,  against  the  peace  of  the  Commonwealth,  and  to  the 

damage  of  the  said  plaintiff  of  $ ,  and  therefore  he  brings  this 

suite. 

(Signed,)  N.  S.  W.,  p.  q. 

PaeTTOUI.AE  FoEMS  OF  EXPEBBSION. 

97.  Description  of  an  Infant  suing  iy  his  Prochein  Ami. 

C.  C.  by  E.  G. ,  who  is  admitted  by  the  court  here  to  prosecute  for  the  said  0. 
C,  (who  is  an  infant  within  the  age  of  twenty-one  years,)  as  the  next  friend  of 
the  said  C.  C. ,  complains  of  D.  D. ,  <fec. 

See  2  Chit.  PI.  32  ;  Ante,  p.  569. 

J^  From  the  nature  of  the  case,  this  is  applicable  to  plaintiffs  alone. 

98.  Description  of  Partners  in  Trade. 

C.  C,  Gr.  M.  and  H.  K.,  partners  in  trade  under  the  style  and  firm  of  C.  C.  <fc 
Co.,  (or  wliatever  is  the  firm  name,)  complain  of  D.  D.,  &c. 

See  Ante,  p.  669. 

« 
99.  Description  of  an  Executor. 

C.  C. ,  executor  of  the  last  will  and  testament  of  Z.  Y. ,  deceased,  complains,  Ac. 

See  2  Chit.  PI.  34  ;  AnU,  p.  569. 
^"  In  debt,  whether  by  or  against  an  executor  or  administrator,  omit  the  words 
in  the  queritur,  "owes  to  and  "  and  employ  only  the  word  "  detains." 
See  2  Chit.  PI.  34,  13 ;  Ante,  p.  569,  571,  591. 

100.  Description  of  an  Administrator. 

C.  C,  administrator  of  all  and  singular  the  goods  and  chattels,  rights  and 
oredits,  which  were  of  Z.  Y.,  deceased,  at  the  time  of  his  death,  who  died  intestate. 
See  2  Chit.  PI.  34  ;  Ante,  p.  569. 

101.  Description  of  an  Administrator  with  Will  annexed. 

C.  C,  administrator,  (with  the  will  of  Z.  Y.,  deceased,  annexed,)  of  all  and 
singular  the  goods  and  chattels,  rights  and  credits,  which  were  of  the  said  Z.  Y., 
deceased,  at  the  time  of  his  death. 

See  2  Chit.  PI.  35  ;  AnU,  p.  669. 
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102.  Description  of  an  Administrator  de  bonis  non. 
C.  C,  administTatoT  of  all  and  singalar  the  goods  and  chattels,  rights  and 
credits,  which  were  of  Z.  Y.,  deceased,  at  the  time  of  his  death,  who  died  intestate,, 
left  nnadministered  by  G.  H.,  now  deceased,  which  said  O.  H.,  in  his  life-time^ 
and  at  his  death,  was  the  administrator  of  all  and  singular  the  goods  and  chattels, 
rights  and  credits,  which  were  of  the  said  Z.  Y.,  deceased,  at  the  time  of  his 
death. 

See  2  Chit.  PI.  35 ;  AnU,  p.  569. 

103.  Description  of  an  Administrator  de  bonis   non  with  Will 

annexed., 

C.  C,  administrator,  (with  the  last  will  and  testament  of  Z.  Y.,  deceased,  an- 
nexed,) of  all  and  singular  the  goods  and  chattels,  rights  and  credits,  which  were 
of  the  said  Z.  Y.,  deceased,  at  the  time  of  his  death,  left  nnadministered  by  W, 
F.  and  G.  L.,  in  their  life-time,  now  respectively  deceased,  and  which  said  W.  P. 
and  G.  L.,  in  their  life-time  and  at  their  deaths,  were  the  ezecntors  of  the  said  Z.. 
Y.,  deceased. 

See  2  Chit.  PI.  35  ;  AnU,  p.  569. 

104.  Profert  of  Letters  of  Probate  of  a  will. 

Coming  in  the  declaration  after  the  " prodiiction  of  suite."  "And  the  said 
plaintiff  brings  into  conrt  here,  the  letters  testamentary  of  the  said  Z.  Y. ,  de- 
ceased, whereby  it  fully  appears  to  the  said  court  here,  that  the  said  plaintiff  is 
executor  of  the  last  will  and  testament  of  the  said  Z.  Y.,  deceased,  and  hath  the 
execution  thereof. 

See  2  Chit.  PL  35  ;  5  Eob.  Pr.  55-'6  ;  AnU,  p.  589. 

In  Virginia,  it  is  provided  by  statute,  "A  copy  of  the  order  whereby  certificate 
is  granted  to  any  personal  representative  for  obtaining  probate  or  letters  of  ad- 
ministration, shall  be  as  effectual  as  the  probate  or  letters  made  out  in  due  form ; 
nevertheless  they  may  be  made  out  in  due  form  if  required,  and  are  then  to  be 
sfgned  by  the  clerk,  sealed  with  the  seal  of  the  court,  and  attested  by  the  presid- 
ing judge  thereof."  (V.  C.  1873,  o.  126,  §  11.)  Hence,  the  averment  of  profert 
is  with  us  satisfied  by  the  production  of  the  certificate.  (Dickinson  v.  McCraw, 
4  Band.  158.) 

It  is  now  enacted  in  Virginia,  that  it  shall  not  be  necessary  in  any  action  to 
make  profert  of  any  deed,  letters  testamentary,  or  commission  of  administration.. 
(V.  O.  1873,  u.  167,  §  9.) 

105.  Profert  of  Letters  of  Administration. 

Coming  in  a  declaration  after  the  "production  of  suite:" — 

And  the  said  plaintiff  brings  into  court  here  the  letters  of  administration  of  the 
said court  of  the  said  county  [or  "corporation"']  of ,  which  give  suffi- 
cient evidence  to  the  court  here  of  the  grant  of  administration  to  the  said  plain- 
tiff as  aforesaid,  the  date  thereof  is  the  day  and  year  therein  mentioned,  to-wit, 
the  day  and  year  in  that  behalf  above  mentioned,  &c. 

See  Ante,  p.  589 ;  2  Chit.  PI.  36 ;  5  Eob.  Pr.  55-'6,  and  the  other  statutes 
mentioned  un-der  the  proceeding  form,  viz  :  V.  C.  1873,  c.  126,  §  11 ;  Id.  c.  167,. 
§  9.     See  also  Dickinson  v.  McCraw,  i  Band.  158. 
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106.  Profert  hy  an  Administrator  de  bonis  non. 

Coming  in  the  declaration  after  "production,  of  suite:" — 

And  the  8aid  plaintiff  brings  into  court  here  the  letters  of  administration  of 

the  said court  of  the  said  county  [or  ' '  eorporation"']  of  ,  which  give 

sufficient  evidence  to  the  said  court  here  of  the  grant  of  administration  to  the 
said  6.  H.,  as  aforesaid,  as  also  the  letters  of  administration  of  the  same  court,, 
after  the  death  of  the  said  G.  H. ,  to  the  said  plaintiff  as  aforesaid,  the  respective 
dates  whereof  are  the  days  and  years  aforesaid  in  that  behalf  above  mentioned. 

See  2  Chit.  PI.  36 ;  5  Bob.  Pr.  55-'6  ;  V.  0.  1873,  c.  726,  §  11 ;  Id.  c.  167,  §  9 ; 
Dickinson  v.  McCraw,  4  Hand.  168. 

It  seems  that  it  is  not  needful  at  common  law  to  produce  the  first  letters.  (I 
B.  &  Cr.  (8  E.  C.  L.)  150.) 

107.  Profert  hy  an  Administrator  with  the  Will  Annexed,  coming 
in  the  Declaration  after  the  '■'■  Production  of  Suite." 

And  the  said  plaintiff  brings  into  court  here  the  letters  testamentary  of  the  said 
Z.  Y.,  deceased,  whereby  it  appears  that  the  last  vidU  and  testament  of  the  said  Z. 

T.,  deceased  was,  by  the court  of  the  county  [or  "corporation"^  of 

in  due  form  of  law  admitted  to  probate ;  and  the  said  plaintiff  also  brings  here  into 
court  the  letters  of  administration  (no  executor  of  the  last  will  and  testament  of 
the  said  Z.  Y.,  deceased,  having  qualified   according  to  law  for  the  execution 

of  the  same,)  of  the  said court  of  the  said  county  [or  "  corporation  "2  of 

,  to  the  said  plaintiff  as  aforesaid,  which  give  sufficient  evidence  to  the  court 

here  of  the  said  grant  of  administration  to  the  said  plaintiff  as  aforesaid,  the  date 
of  which  said  letters  of  administration  is  a  day  and  year  therein  named,  to  wit,  the 
day  and  year  in  that  behalf  above  mentioned,  <fec. 

See  2  Chit.  PI.  36 ;  5  Bob.  Pr.  55-'6 ;  V.  C.  1873,  c.  126,  §  11 ;  Id.  c.  167,  §  9 ; 
Dickinson  v.  McOraw,  4  Band.  158  ;  1  B.  &  Cr.  (8  E.  C.  L.)  150. 

108.  Statement  of  Breach  in  Declaration  hy  an  Administrator. 
To  come  after  all  the  Counts. 

Yet  the  said  defendant,  not  regarding  his  said  promises  and  undertakings,  [sitp- 
posing  the  action  to  be  trespass  on  the  case  in  assumpsit.  If  it  be  debt,  covenant, 
&e.,  the  phraseology  must  be  adapted  to  those  actions  reapectioely.  See  2  Chit.  PI. 
466-'7.]  But  contriving  and  intending  to  deceive  and  defraud  in  this  behalf  the 
said  Z.  Y,  in  his  lifetime,  and  the  said  plaintiff,  as  administrator  as  aforesaid,  after 
the  death  of  the  said  Z.  Y.  (to  which  said  plaintiff,  after  the  death  of  the  said  Z. 

Y.,  to  wit :  on  the ■  day  of ,  in  the  year  of  our  Lord  eighteen  hundred 

and  seventy ,  at  the  county  of aforesaid,  administration  of  aU  and  sing- 
ular the  goods,  chattels,  and  credits  which  were  of  the  said  Z.  Y.,  deceased,  who 

died  intestate,  by  the court  of  the  county  [or  "  corporation  "']  of ;  in 

due  form  of  law  was  granted,)  hath  not  as  yet  paid  the  said  several  sums  of  money, 
or  any  part  thereof,  to  the  «aid  Z.  Y.  in  his  lifetime,  or  to  the  said  plaintiff,  since 
the  death  of  the  said  Z.  Y.  (although  often  requested  so  to  do) ;  but  he  so  to  do 
hath  hitherto  wholly  refused,  and  still  refuses  to  pay  the  same,  or  any  part  thereof, 
to  the  said  plaintiff,  to  the  damage  of  the  said  plaintiff,  as  administrator  as  af ore- 

■eaid,  of  $ .    And  therefore  he  brings  his  suite  ;  And  the  said  plaintiff  brings 

into  court,  <fco.  [as  in  case  of  profert  above."] 

See  2  Chit,  PI.  35-'6,  110. 
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109.  Statement  in  Declaration  of  Breach  hy  an  Administrator  de 

bonis  non,  with  Will  Annexed. 

To  come  after  all  the  Counts. 

Yet  the  said  defendant,  not  regarding  his  said  several  promises  and  undertakings 

[supposing  the  action  to  be  assumpsit.     If  it  be  debt,  covena/nt,  dtc,  ths  phraseology 

must  be  adapted  to  those  actions  respectwely.     See  2  Chit.  PI.  466-77.]    But  oon- 

triving  and  intending  to  deceire  and  defraud,  in  this  behalf,  the  said  Z.  Y. ,  in  hia 

lifetime,  now  deceased,  and  the  said  G.  H. ,  in  his  lifetime,  now  also  deceased,  and 

which  said  G.  H. ,  in  his  hf etime,  and  at  the  time  of  his  death,  was  executor  of  the 

last  will  and  testament  of  the  said  Z.  Y.,  deceased,  and  the  said  plaintiff,  after  the 

death  of  the  said  G.  H.,  (to  which  said  plaintiff,  after  the  respective  deaths  of  the- 

said  Z.  Y.  and  G.  H. ,  to  wit :  on  the day  of ,  in  the  year  of  our  Lord, 

eighteen  hundred  and ,  administration  of  all  and  singular  the  goods  and  chat- 
tels, rights  and  credits,  which  were  of  the  said  Z.  Y.,  deceased,  at  the  time  of  his. 
death,  left  unadministered  by  the  said  G.  H. ,  deceased,  executor  as  aforesaid,  with, 
the  wUl  of  the  said  Z.  Y.  annexed,  by  the  ■ court  of  the  county  [or  "  corpor- 
ation"'} of ,  in  due  form  of  law  was  granted,)  hath  not  as  yet  paid  to  them^ 

or  any  or  either  of  them,  the  said  several  sums  of  money,  or  any  or  either  of  them, 
or  any  part  thereof,  (although  often  requested  so  to  do.)  But  the  said  defendant 
BO  to  do  hath  hitherto  wholly  failed  and  refused,  and  still  fails  and  refuses  to  pay 
the  same,  or  any  part  thereof,  to  the  said  plaintiff,  administrator  as  aforesaid,  tO' 
the  damage  of  the  said  plaintiff,  as  administrator  as  aforesaid,  $ .  And  there- 
fore he  brings  his  suite.  And  the  said  plaintiff  brings  into  court  here  the  letters. 
of  administration,  &o.  [as  m  the  foregoing  causes  ofprofert]. 
See  2  Chit.  PI.  Ill ;  Ante,  p.  589. 


Forms  of  Declarations. 
110.  Declaration  in  Debt  on  a  Bond. 

(Ante,  p.  566  &,  seq,  590  &  seq.) 
Title  of  Court,      Circuit  court  for  A  county,  to  wit  : 

and  Mules.  Kules,  18 — . 

Queritur.  Charles  Creditor  complains  of  Daniel  Debtor,  of  a  plea  that  h& 

render  unto  him  the  sum  of dollars,  which  to  him  he  owes, 

Statement  and  from  him  unjustly  detains ;  for  this  to  wit:   that  heretofore, 

of  Cause         to-wit,  on  the day  of ,  in  the  year  of  our  Lord 

of  Action.  eighteen  hundred  and ,  at  the  said  county  of  A,  the  said  de- 
fendant, by  his  certain  writing  obligatory,  sealed  with  his  seal,  and: 
now  to  the  court  here  shownj  the  date  whereof  is  the  day  and  year 
aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound  unto- 

the  said  plaintiff,  in  the  sunl  of dollars,  above  demanded, 

to  be  paid  to  the  said  plaintiff,  whenever  the  said  defendant  should 
be  thereunto  afterwards  requested.     [Accoi-ding  to  the  terms  of  the 
bond.} 
Breach.  Yet  the  said  defendant,  although  often  requested,  hath  not  aa 

yet  paid  to  the  said  plaintiff  the  said  sum  of dollars  above  - 

demanded,  nor  any  part  thereof,  but  the  same  to  pay  hath  hitherto 
wholly  failed  and  refused,  and  still  doth  fail  and  refuse,  to  th* 

damage  of  the  said  plaintiff  dollars.     And,  therefore,  he 

brings  his  suite. 

G.  E.  C.  A.,  p.  q. 
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111.  Declaration  in  Debt  on  Promissory  Note. 
(Ante,  p.  566  &  seq,  590  &  seq.) 
Title  of  Court,      Circuit  court  for  A  county,  to- wit : 

and  Rules. Eules,  18 — . 

Queritur.  0.  C.  complains  of  D.  D. ,  of  a  plea  that  he  render  unto  the  said 

plaintiff  the  sum  of dollars,  which  to  him  the  said  defen- 

Statmnent  dant  owes,  and  from  him  unjustly  detains ;  for  this  to  wit ;  that 

of  Cause        heretofore,  to  wit  on  the day  of ,  in  the  year  of  our 

of  Action.      Lord  eighteen  hundred  and  ,  the  said  defendant  made  and 

signed,  and  then  delivered  to  the  said  plaintiff,  his  certain  note  in 
writing,  commonly  called  a  promissory  note,  and  thereby  pro- 
mised and  agreed  to  pay  to  the  said  plaintiff  the  said  sum  of 

dollars,  on  or  before  the day  of ,  in  the  year 

of  our  Lord  eighteen  hundred  and \^Aecording  to  the  terms 

of  the  note.']    . 
Breach.                  Yet  the  said  defendant,  although  often  requested,  hath  not  as 
yet  paid  to  the  said  plaintiff  the  said  sum  of dollars,  above- 
demanded,  or  any  part  thereof,  but  the  same  to  pay  hath  hitherto 
wholly  refused,  and  still  doth  refuse,  to  the  damage  of  the  said 

Conclusion.        plaintiff  of  $ And,  therefore,  he  brings  his  suite. 

L.  D.  A.,  p.  q. 


112.  Declaration  in  Debt  on  open  Account. 

Title  of  Court        Circuit  court  for  A  county,  to- wit : 

and  Rules,  Kules,  18. — 

(^oeriAv/r.  C.  C.  complains  of  D.  D.  of  a  plea  that  he  render  unto  the  said 

plaintiff  the  sum  of dollars,  which  to  him  the  said  defendant 

■  JStatement.         owes,  and  from  him  unjustly  detains  ;  for  this,  to  wit :  that  here- 

of  Cause  tofore,  to  wit,  on  the  day  of  ,  in  the  year  of  our  Lord 

of  Action.        eighteen  hundred  and ,  the  said  defendant  was  indebted  to 

the  said  plaintiff  in  the  sum  of dollars  for  divers  goods,  wares 

and  merchandise,  before  that  time  sold  and  delivered  by  the  said 
plaintiff  to  the  said  defendant,  and  at  his  special  instance  and  re- 
quest, to  be  paid  by  the  said  defendant  to  the  said  plaintiff  when- 
ever the  said  defendant  should  be  thereunto  afterwards  requested  ; 
whereby  and  by  reason  of  the  said  sum  of  money  being  and  remain- 
ing wholly  unpaid,  an  action  hath  accrued  to  the  said  plaintiff,  to 

have  of  and  from  the  said  defendant  the  said  sum  of dollars 

above  demanded.                         ' 
Breach.                 Yet  the  Raid  defendant,  although  often  requested,  hath  not  as  yet 
paid  to  the  said  plaintiff  the  said  sum  of dollars  above  de- 
demanded,  or  any  part  thereof,  but  the  same  to  pay  hath  hitherto 
Conclusion.        wholly  refused,  and  still  doth  refuse ;  to  the  damage  of  the  said 

plaintiff  of  f ;  and  therefore  he  brings  his  suite. 

*C.  0.  B.,  p.  q. 
,  t^  The  same  count  may  embrace  several  subjects  of  indebtedness,  e.  g. ,  besides 
goods  sold  as  in  the  above  instance,  work  done,  money  lent,  money  paid,  and 
money  had  and  received,  very  much  as  in  assumpsit.     Ante,  p.  762  &  seq.  ;  post, 
p.  ;  2  Chit.  PI.  385  to  387  ;  Id.  39  &  seq.     There  may  be  also  a  count  of  ac- 

count stated,  which  may  be  as  follows,  deeming  it  an  additional  count : 
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Count  of  Account  Stated  in  Debt. 

Count  of  Ac-        And  for  this  also,  that  the  said  defendant  afterwards,  to  wit,  on 

count  Stated,  the day  of ,  in  the  year  of  our  Lord  eighteen  hundred 

and  ,  aocoanted  with  the  said  plaintiff  of  and  concerning 

divers  other  sums  of  money,  before  that  time  and  then  due  and 
owing,  and  in  arrear  and  unpaid,  from  the  said  defendant  to  the 
said  plaintiff,  and  upon  that  accounting,  the  said  defendant  was 
then  found  to  be  in  arrear,  and  indebted  to  the  said  plaintiff  in  the 

further  sum  of dollars,  to  be  paid  by  the  said  defendant  to  the 

said  plaintiff,  when  the  said  defendant  should  be  thereunto  after- 
wards requested  ;  whereby,  and  by  reason  of  the  said  last  mentioned 
sum  of  money  being  and  remaining  whoUy  unpaid,  an  action  hath 
accrued  to  the  said  plaintiff,  to  demand  and  have  of  and  from  the 

said  defendant  the  said  last  mentioned  sum  of dollars,  the 

residue  of  the  said  sum  of dollars,  first  above  demanded. 

Yet  the  said  defendant  {stating  the  breach  applicable  to  all  the 

counts.'^ 

See  2  Chit.  PL  387. 

It'should  have  been  observed,  in  connection  with  form  112,  that  it  is  founded  on 
the  Virginia  statute,  (V.  C.  1873,  c.  141,  §  10,)  which  declares  that  "  an  action  of  debt 
may  be  maintained  upon  any  note  or  writing  by  which  there  is  a  promise,"  <fec.,  to 
pay  money,  if  the  same  be  signed  by  the  party  to  be  charged,  or  his  agent.  Our 
courts  consider  that  provision  as  allowing  the  action  to  be  brought  on  the  note,  as  a 
quasi  specialty,  in  contradistinction  to  its  being  on  the  contract,  of  which  the  note  is 
"the  evidence,  and  that  consequently  in  such  action  no  valuable  consideration  need  be 
averred  or  proved,  although  the  defendant  may  disprove  such  consideration  if  he 
can.^  (Peasley  v.  Boatwright,  2  Leigh,  195  ;  HoUingsworth  v.  Milton,  8  Leigh,  50 ; 
Cunningham  v.  Hemdon,  2  Call.  530  ;  Murdock  &  als  v.  Hemdon'a  Ei'or,  4  H.  it 
M.,  200];  Butcher  v.  Oarlile,  12  Grat.  520 ;  Dungan  v.  Henderlite,  21  Grat.  149  ; 
Beime,  <fec.  v.  Dunlap,  8  Leigh,  514.) 

The  form  at  common  law,  of  a  declaration  in  debt  on  a  promissory  note,  may 
Tae  seen,  2  Chit.  PI.  388. 

113.  Declaration  in  Debt  on  Bond  twice  Assigned. 

Title  of  Oourt,      Oironit  Court  for  A  County,  to  wit : 

and  Rules  Eules,  18 — . 

Qaeritur.  Charles  Creditor  complains  of  David  Debtor,  of  a  plea  that  he 

render  unto  the  sjid  plaintiff  the  sum  of  dollars,  which  to 

Statement  of    him  the  said  defendant  owes  and  from  him  unjustly  detains  :  For 

Cause  of  Ac-  this,  to  wit,  that  .heretofore,  to  wit,  on  the day  of ,  in 

tion.  the  year  of  our  Lord  eighteen  hundred  and  ,  the  said  defen- 

Making  Bond  dant,  by  his  certain  writing  obligatory,  sealed  with  his  seal,  and  to 
and  Profert  the  court  now  here  shown,  the  date  whereof  is  the  day  and  year 
of  same.         aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound  unto 

one  Cary  Call  fort,  in  the  sum  of dollars  above  demanded,  to 

be  paid  to  the  said  Cary  when  the  said  defendant  should  be  there- 
unto afterwards  requested  [or  whatever  is  the  period  of  payment 
1st  Assign-        Tiamed  in  the  bond],  which  said  writing  obligatory,  the  same  being 

ment.  then  unpaid,  was  afterwards,  to-wit,  on  the day  of  ■,  in 

the  year  of  our  Lord  eighteen  hundred  and ,  by  the  said 
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Gary,  by  an  endorsement  thereon,  bearing  date  the  day  and 
year  last  aforesaid,  and  signed  by  the  said  Gary,  for  valuable  oon- 

3nd  Assign-  sideration,  assigned  to  one  William  Waitfort ;  and  afterwards,  to 
ment.  wit,  on  the day  of ,  in  the  year  of  our  Lord  eighteen  hun- 
dred and ,  being  still  unpaid,  was  by  the  said  William,  by 

an  endorsement  thereon,  bearing  date  the  day  and  year  last 
aforesaid,  signed  by  the  said  William,  for  valuable  consideration, 
assigned  to  the  said  plaintiff ;  whereby  an  action  hath  accrued 
to  the  said  plaintiff  to  have  and  demand  of  the  said  defen- 
dant the  said  sum  of  dollars ;  whereof  the  said  defendant 

Notice.  afterwards,  to  wit,  on  the  day  of  ,  in  the  year  of  our 

Lord  eighteen  hundred  and ,  had  notice. 

Breach.  Yet  the  said  defendant,  although  often  requested,  did  not  pay 

Non-payment    the  said  sum  of  dollars  above  demanded,   or  any  part 

to  Obligee,     thereof,  to  the  said  Gary  before  his  assignment  aforesaid  to  the 

Non-payment    sai^  William,  and  notice  thereof  to  the  said  defendant,  nor  to  the 

to  1st  Assignee,  said  William  before  his  assignment  aforesaid  to  the  said  plain- 
tiff, and  notice  thereof  to  the  said  defendant,  nor  hath  he  paid  the 

Non-payment  same  or  any  part  thereof  to  the  said  plaintiff  at  any  time,  but  the 
to  Pl't.  same  to  pay  hath  hitherto  wholly  refused,  and  still  doth  refuse, 

'  Conclusion.        to  the  damage  of  the  said  plaintiff  of  $ ;   And  therefore  he 

brings  his  suite. 

T.  K.  B.,  p.  q. 

See  V.  C,  1873,  o.  141,  §  17  &  seq. 


114.  Declaration  in  Debt  on  Penal  Bond. 

Title  to  Court.  Circuit  Court  for  A  County,  to  wit : 

Rules.  Rules,  18 — - 

Quefritur.  C.  C.  complains  of  D.  D.  of  a  plea  that  he  render  unto  the  said 

plaintiff  the  sum  of dollars  \tlie  penalty  of  tJie  bonoH],  which  to 

him  the  said  defendant  owes,  and  from  him  unjustly  detains :    For 

Statement  of     this,  to  wit,  that  heretofore,  to  wit,  on  the day  of ,  in  the 

Cause  of        year  of  our  Lord  eighteen  hundred  and ,  the  said  defendant. 

Action.  by  his  certain  writing  obligatory,  sealed  with  his  seal,  and  now  to 
the  court  here  shown,  the  date  whereof  is  the  day  and  year  afore- 
said, promised  to  pay  to  the  said  plaintiff  dollars  \t'he  princi- 
pal sum]  on  or  before  the day  of ,  in  the  year  of  our  Lord 

eighteen  hundred  and [or  if  payable  on  demand,  say,  "  When- 

eoer  he  thi  said  defendant  should  be  thereunto  afterward  requested  "]  > 
and  for  the  true  payment  thereof  bound  himself  in  the  penal  sum 

Default.  of  dollars,  above  demanded.  Yet  the  said  defendant,  after- 
wards, to  wit,  on  the  day  of  ,  in  the  year  of  our  Lord 

eighteen  hundred  and  ,  [or,  if  payable  on  demand,  say,   "on 

demand  duly  made  in  this  behalf,  to  vxit,  on  the day  of , 

in  the  yea/r  of  our  Lord  eighteen  hundred,  and  "]  did  not  pay 

to  the  said  plaintiff  the  said  sum  of dollars  \the  principal  sum\, 

according  to  the  tenor  and  effect,  true  intent  and  meaning  of  the 
said  writing  obligatory,  but  therein  wholly  failed  and  made  default, 

Jjiability  for  Whereby  the  said  writing  became  and  was  forfeited ;  and  an  action 
p  enalty.  accrued  to  the  said  plaintiff  to  have  of  and  from  the  said  defendant 
the  said  sum  of dollars,  above  demanded  \the  penalty]. 
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Breach.  Nevertheless  the  said  defendant,  although  often  requested,  hath. 

not  as  yet  paid  to  the  said  plaintiff  the  said  sum  of dollars,. 

above  demanded  {the  penalty],  or  any  part  thereof,  but  the  same 
to  pay  hath  hitherto  wholly  neglected  and  refused,  and  still  doth 
neglect  and  refuse,  to  the  damage  of  the  said  plaintiff  of  $ ; 

Gonelunon.        And  therefore  he  brings  his  suite. 

3.  E.  B.,  p.  q. 

^"  The  judgment  is  for  the  penalty,  to  be  discharged  by  the 
payment  of  the  principal  sum,  and  the  interest  thereon.  (V.  C. 
1873,  c.  173,  §  16.) 

The  jurisdiction  of  the  court  is  determined,  not  as  formerly — ;by 
the  penalty — but  by  the  aniount  due.     (V.  C.  1873,  u.  179,  §  2.) 


115.  Declaration 


TUU  of  Court 
and  Rules. 


Statement  of 
Cause  of 
Action. 

1st  Count,  on 
Bond. 


2nd  Count,  on 
Promissory 
Note. 


I  3rd  Count,  on 
Open  Ac- 
count. 


Breach. 


in  Debt  on  Bond,  Promissory  Note,  and  open 
Account.     In  three  Counts. 

Circuit  Court  for  A  County,  to  veit : 
Eules,  18—. 

C.  C.  complains  of  D.  D.  of  a  plea  that  he  render  unto  the  said' 

plaintiff  the  sum  of dollars  [the  aggregate  of  the  sum  demanded 

in  the  several  counts'],  which  to  him  the  said  defendant  owes,  and 
from  him  unjustly  detains  :  For  this,  to  wit :  that  heretofore,  to 
wit,  on  the day  of ,  in  the  year  of  our  Lord  eighteen  hun- 
dred and ,  the  said  defendant,  by  his  writing  obUgatory,  sealed 

with  his  seal,  and  to  the  court  now  here  shown,  the  date  whereof 
is  the  day  and  year  aforesaid,  acknowledged  himself  to  be  held  and 
firmly  bound  unto  the  said  plaintiff  in  the  sum  of dollars,  par- 
cel of  the  said  sum  of  dollars,  first  above  demanded,  to  be 

paid  to  the  said  plaintiff  when  he,  the  said  defendant,  should  be 
there-unto  afterwards  requested  ; — 

And  for  this  also :  that  heretofore,  to  wit,  on  the  day  of 

,  in  the  year  of  our  Lord  eighteen  hundred  and ,  the  said 

defendant  made  and  signed  his  certain  note  in  writing,  commonly 
called  a  promissory  note,  the  date  whereof  is  the  day  and  year  last 
aforesaid,  and  thereby  agreed  to  pay  to  the  said  plaintiff  the  further 

sum  of dollars,  another  parcel  of  the  said  sum  of dollars, 

first  above  demanded,  to  be  paid  to  the  said  plaintiff  whenever  the 
said  defendant  should  be  thereunto  afterwards  requested ; — 

And  for  this  also :   that  heretofore,  to  wit,  ou  the  day  of 

,  in  the  year  of  our  Lord  eighteen  hundred  and ,  the  said 

defendant  was  indebted  to  the  said  plaintiff  in  the  further  sum  of 

dollars,  for  divers  goods,  wares  and  merchandise,  before  that 

time  sold  and  delivered  by  the  said  plaintiff  to  the  said  defendant, 
and  at  his  special  instance  and  request,  to  be  paid  by  the  said  de- 
fendant to  the  said  plaintiff  whenever  the  said  defendant  should  be 
thereunto  afterwards  requested  ;  whereby,  and  by  reason  of  the  last 
mentioned  sum  of  money  being  and  remaining  wholly  unpaid,  an 
action  hath  accrued  to  the  said  plaintiff  to  have  of  and  from  the 

said  defendant  the  said  sum  of  dollars,  last  above  named,  the 

residue  of  the  said  sum  of dollars,  first  above  demanded. 

Yet  the  said  defendant,  although  often  requested,  hath  not  as 
yet  paid  to  the  said  plaintiff  the  said  sum  of  dollars,  first 
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above  demanded,  or  any  part  thereof,  but  to  pay  the  same  hath 

hitherto  -wholly  failed  and  refused,  and  still  doth  fail  and  refuse,  to 

Gonelimon.        the  damage  of  the  said  plaintiff  of dollars.     And  therefore  he 

brings  his  mite. 

J.  B.,  p.  q. 


Title  of  Court 
and  Mules. 


Statement  of 
Cause  of  Ac- 
tion. 

Bond. 


Condition. 


Injunction 
dissolved. 

Costs  Awarded. 


Damages  in- 
curred. 

Breach  of 
Condition. 


Breach. 


Conclusion. 


116.  Declaration  on  an  Injunction  Bond. 

Circuit  Court  for  A  County,  to- wit ; 

Rules,  18—. 

C.  C.  complains  of  D.  D.  and  S.  S.  of  a  plea  that  they  render 

unto  him  the  sum  of dollars,  \the  penalty]  which  to  him  the 

said  defendants  owe  and  from  him  unjustly  detain,  for  this,  to  wit : 

That  heretofore,  to  wit,  on  the day  of  ,  in  the  year  of 

our  Lord  eighteen  hundred  and ,  the  said  defendants,  by  their 

certain  writing  obUgatory,  sealed  with  their  seals,  and  to  the  court 
now  here  shown,  the  date  whereof  is  the  day  and  year  aforesaid, 
acknowledged  themselves  to  be  held  and  firmly  bound  unto  the  said 

plaintiff  in  the  said  sum  of doUars,  above  demanded,  to  be 

paid  to  the  said  plaintiff :  to  which  said  writing  obligatory  a  condi- 
tion was  and  is  annexed  to  the  effect  following,  to  wit : 

l^Here  set  forth  the  condition.] 
And  the  said  plaintiff  in  fact  saith  that  the  injunction  aforesaid  in 
the  said  condition  mentioned,  hath  been  in  due  form  of  law  dis- 
solved by  an  order  of  the  said court  of county  [or  "cor- 
poration"], sitting  as  a  court  of  chancery,  and  that  costs  against  the 
said  D.  D.  have  been  awarded  by  the  said  court  in  the  premises,  to 

a  large  amount,  to  wit,  to  the  amount  of  dollars,  and  the  said 

D.  D.  hath  incurred,  and  become  Uable,  by  reason  of  thef  dissolu- 
tion of  the  said  injunction,  to  pay  to  the  said  plaintiff  damages  to 

a  large  amount,  to  wit,  to  the  amount  of dollars.     Keverthe- 

less  the  said  D.  D.,  although  well  knowing  the  premises,  and  al- 
though by  the  said  plaintiff  often  required,  to  wit,  on  the day 

of ,  in  the  year  of  our  Lord  eighteen  hundred  and ,  and 

on  divers  other  days  and  times,  the  amount  of  the  judgment  afore- 
said, and  the  costs  and  damages  aforesaid,  or  any  part  thereof,  hath 
not  paid  and  satislied  to  the  said  plaintiff,  according  to  law,  but 
hath  hitherto  wholly  neglected  and  refused,  and  still  doth  neglect 
and  refuse,  to  pay  and  satisfy  the  sum  aforesaid ;  whereby,  by 
force  of  the  condition  aforesaid  of  the  said  writing  obligatory,  an 
action  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  and 

from  the  said  defendants  the  said  sum  of doUars  [the  penalty] 

first  above  demanded. 

Yet  the  said  defendants,  although  often  requested,  have  not,  nor 
has  either  of  them  as  yet  paid  to  the  said  plaintiff  the  said  sum  of 

dollars,  or  any  part  thereof,  but  the  same  to  pay  have  hitherto 

wholly  refused  and  stiU  do  refuse,  to  the  damage  of  the  said  plain- 
tiff of  $ .    And  thereupon  he  brings  his  suite. 
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Title  of  Court 

(Mid  Mules. 
QKeritur. 

Statement  of 
Cause  of  Ac- 
tion. 

Bond. 


'Condition  Re- 
cited. 


117.  Declaration  on  Bond  with  Collateral  Condition  for  Title  to 

Land. 

Circuit  Court  of  A  County,  to  wit : 
Kules,  18—. 

C.  C.  complains  of  D.  D.  of  a  plea  that  he  render  unto  him  the 

sum  of dollars,  which  to  Viim  he  owes,  and  from  him  unjustly 

detains,  for  this,  to  wit :  that  heretofore,  to  wit,  on  the day 

of  ,  in  the  year  of  our  Lord  eighteen  hundred  and ,  the 

said  defendant,  by  his  certain  writing  obligatory,  sealed  with  his 
seal,  and  now  to  the  coiirt  here  shown,  the  date  whereof  is  the  day 
and  year  aforesaid,  acknowledged  himself  to  be  held,  and  firmly 

bound  unto  the  said  plaintiff  in  the  said  sum  of doUars,  above 

demanded,  to  be  paid  to  the  said  plaintiff ;  Which  said  writing  ob- 
ligatory was  and  is  subject  to  a  certain  condition  thereunder  written, 
whereby,  after  reciting  to  the  effect  following,  to  wit,  that  the  said 
defendant  had  agreed,  for  himself  and  his  heirs,  that  he  would  sell 
and  convey  unto  the  said  plaintiff  a  tract  or  parcel  of  land  lying  in 
the  county  of  A,  on  the  waters  of  M.  river,  adjacent  to  the  lands 
of  Thomas  Oldham,  George  Fox,  and  others,  containing  by  recent 

survey  acres,  be  the  same,  however,  ever  so  much  more  or 

less,  for  the  gross  sum  of  dollars,  to  be  paid  in  three  equal 

annual  payments,  from  the day  of then  next  ensuing,  the 

first  payment  being  due  on  the day  of ,  in  the  year  of  our 

Lord  eighteen  hundred  and ,  and  that  the  said  defendant  had 

agreed  that  as  soon  as  the  last  of  the  said  payments  should  be  made 
by  the  said  plaintiff,  the  said  defendant  would  forthwith  execute 
and  deMver,  properly  authenticated  for  registry,  unto  the  said  plain- 
tiff a  deed  of  conveyance  for  the  tract  of  land  aforesaid,  with  pro- 
per, usual  and  sufficient  covenants  of  warranty,  so  as  to  vest  in  the 
said  plaintiff  and  his  heirs,  a  good  and  indefeasible  estate  in  fee 
simple  in  the  same,  it  was  conditioned  that  if  the  said  defendant 
should  well  and  truly  perform  and  fulfil  the  covenants  aforesaid, 
so  that  no  default  therein  should  be  by  him  made,  then  that  the 
said  obligation  should  be  void,  otherwise  should  remain  in  full 
force  and  virtue,  as  by  the  said  writing  obligatory  and  the  condition 
thereof,  reference  being  thereunto  had,  will  more  fuUy  and  at  large 
appear.  And  although  the  said  plaintiff,  according  to  the  tenor 
and  effect,  true  intent  and  meaning  of  the  said  writing  obligatory, 
did  pay  to  the  said  defendant  each  and  aU  and  every  part  of  the  said 
several  payments,  at  the  times  when  the  same  became  respectively 
due  and  payable,  yet  the  said  plaintiff  in  fact  saith  that  the  said  de- 
fendant hath  not  executed  and  delivered  to  the  said  plaintiff  any 
deed  or  conveyance  whatsoever  for  the  tract  of  land  aforesaid, 
but  hath  whoUy  neglected  and  refused  so  to  do,  so  that  the  said 
plaintiff  hath  not  now  vested  in  him  a  good  and  indefeasible  title 
in  fee  simple  to  the  said  land.  By  reason  of  which  said  breach  the 
said  writing  obligatory  became  and  was  forfeited,  and  thereby  an 
action  hath  accrued  to  the  said  plaintiff,  to  demand  and  have  of 
and  from  the  said  defendant  the  said  sum  of dollars  \the  pen- 
alty], above  demanded. 


Averment  of 
Plaintiff's 
Performance. 

Breach  of 
Condition. 


Bight  of  Ac- 
-tion  inferred. 
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General  Yet  the  said  defendant,  although  often  requested,  hath  not  as  yet 

JBreacJi.  paid  the  said  sum  of  money  above  demanded,  or  any  part  thereof, 

to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and  refused,. 

and  still  doth  neglect  and  refuse  so  to  do,  to  the  damage  of  the 

Conclusion.        said  plaintiff  of        .  dollars.     And  therefore  he  brings  his  mite, 

W.  T.  B.,  p.  q. 

118.  Declaration  against  Husband  and  Wife,  on  Bond  of  Wife 

while  Sole. 
Title  of  Court       Circuit  Court  of  A  County,  to  wit : 

and  Rules.  Rules,  18 — . 

Qaeritur.  C.  C.  complains  of  D.  D.  and  E.  D.,  his  wife,  who  before  her 

intermarriage  with  the  said  D.  D.  was  E.  H.,  of  a  plea  that  they 

render  unto  him  the  sum  of dollars,  which  to  the  said  plain- 

Statement  of     tiff  they  owe,  and  from  him  unjustly  detain  :   For  this,  to  wit : 

Cause  of  Ac-  that  heretofore,  to  wit,  on  the day  of ,  in  the  year  of 

tion.  our  Lord  eighteen  hundred  and ,  the  said  E.  while  sole,  and 

Making  Bond,  before  her  intermarriage  with  the  said  D.  C,  by  her  certain  writing 
obligatory,  sealed  with  her  seal,  and  to  the  court  now  here  shown, 
the  date  whereof  is  the  day  and  year  aforesaid,  acknowledged  her- 
self to  be  held  and  firmly  bound  unto  the  said  plaintiff  in  the 

sum  of dollars,  to  be  paid  to  the  said  plaintiff  when  she,  the 

said  E.,  should  be  thereunto  afterwards  requested.    And  the  said 

"Non-payment   plaintiff  in  fact  saith  that  the  said  E.,  while  she  was  sole   and 

by  feme  be-       unmarried,  (though  often  thereunto  requested,)  did  not  pay  to  the 

fore  Marriage,  said  plaintiff  the  said  sum  of dollars,  or  any  part  thereof. 

Eight  of  Ac-      By  reason  whereof  an  action  hath  accrued  to  the  said  plaintiff  to 
tion  Inferred,  demand  and  have  of  the  said  defendants  since  their  intermarriage 

the  said  sum  of dollars. 

Breach.  Yet  the  said  defendants,  since  their  intermarriage,  although  often 

requested,  have  not,  nor  hath  either  of  them,  paid  the  said  sum  of 

dollars  above  demanded,  or  any  part  thereof,  to  the  said 

plaintiff,  but  the  same  to  pay  they,  the  said  defendants,  have 
hitherto  refused,  and  still  do  refuse,  to  the  damage  of  the  plaintiff 

Conclusion.       of  $ .     And  therefore  he  brings  bis  suite. 

Li.  L.  B.,  p,  q. 

119.  Declaration  hy  an  Administrator,  against  a  Surviving  Exe- 

cutor, on  Bond  of  Testator. 

Title  of  Court  Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Rules,  18 — . 

Queritur.  C.  C. ,  administrator  of  all  and  singular  the  goods  and  chattels, 

rights  and  credits,  which  were  of  G.  H. ,  deceased,  at  the  time  of" 
his  death,  who  died  intestate,  complains  of  R.  R.,  surviving  exe- 
cutor of  the  last  will  and  testament  of  J.  S.,  deceased,  of  a  plea 
that  the  said  defendant  render  unto  the  said  plaintiff  the  sum  of 

dollars,  which  from  him  the  said  defendant  unjustly  detains. 

Statement  of    for  this,  to  wit :  that  heretofore,  to  wit,  on  the day  of , 

Cause  of  Ac-  in  the  year  of  our  Lord  eighteen  hundred  and ,  the  said  J.  8. , 

tion.  in  his  life-time,  by  his  certain  writing  obligatory,  sealed  with  his 
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Profert  of 
Letters  of 


seal,  and  to  the  court  now  here  shown,  the  date  whereof  is  the  day 
and  year  aforesaid,  acknowledged  himself  to  be  held  and  firmly 

bound  unto  the  said  G.  H.,  in  his  Ufe-time,  in  the  said  sum  of 

dollars,  to  be  paid  to  the  said  G.  H.  when  the  said  J.  S.  should  be 
thereunto  afterwards  requested. 

Nevertheless  the  said  J.  S.,  in  his  Ufe-time,  and  the  said  defen- 
dant and  "W.  X.,  in  his  life-time,  now  deceased,  and  whom  the  said 
defendant  hath  survived,  and  which  said  defendant  and  the  said 
W.  X.  were  executors  of  the  last  wiU  and  testament  of  the  said  J. 
S.,  deceased,  and  the  said  defendant,  surviving  executor  as  afore- 
said, after  the  death  of  the  said  W.  X. ,  have  not,  nor  hath  either  of 
them,  as  yet  paid  the  sumkof dollars  above  demanded,  ac- 
cording to  the  tenor  and  effect  of  the  said  writing  obligatory,  or 
any  part  thereof,  to  the  said  G.  H.,  in  his  life-time,  or  to  the  said 
plaintiff  since  the  decease  of  the  said  G.  H.  (to  which  said  plaintiff, 

after  the  death  of  the  said  G  H.,  to  wit,  on  the day  of , 

in  the  year  of  our  Lord  eighteen  hundred  and ,  administration 

of  all  and  singular  the  goods  and  chattels,  rights  and  credits,  which 
were  of  the  said  G.  H.,  deceased,  at  the  time  of  his  death,  who 
died  intestate,  by  the  county  court  of  A  county,  in  due  form  of 
law  was  granted) ;  but  to  pay  the  same,  or  any  part  thereof,  to  the 
said  G.  H.,  in  his  life- time,  or  to  the  said  plaintiff,  administrator  as 
aforesaid,  since  the  death  of  the  said  G.  H.,  the  said  J.  S.,  in  his 
life-time,  and  the  said  defendant  and  W.  X. ,  executors  as  aforesaid, 
after  the  death  of  the  said  J,  S. ,  and  in  the  life-time  of  the  said 
W.  X. ,  wholly  refused,  and  the  said  defendant,  surviving  executor 
as  aforesaid,  hath  ever  since  the  death  of  the  said  W.  X.  hitherto 
wholly  refused,  and  stiU  refuses  so  to  do,  to  the  damage  of  the  said 

plaintiff,  administrator  as  aforesaid,  of  the  sum  of  $ .     And 

thereupon  he  brings  his  suite.  And  the  said  plaintiff  brings  into 
court  here  the  letters  of  administration  of  the  said  county  court  of 
A  county,  which  give  sufficient  evidence  to  the  said  court  here  of 
the  grant  of  administration  to  the  said  plaintiff  as  aforesaid,  the 
date  whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit : 
the  day  and  year  in  that  behalf  above  mentioned,  &c. 

J.  T.  B.,  p.  q. 


120.  Dzclaratton  in  Debt  on  Administration-Bond  hy  Distributee. 

Title  of  Court,      Circuit  Court  for  A  County,  to-wit  : 

and  Rules.  Rules,  18 — . 

■  Queritur.  The  commonwealth  of  Virginia,  which  sues  at  the  relation  and 

for  the  benefit  of  C.  C,  complains  of  D.  D.  and  S.  S.  of  a  plea  that 

they  render  unto  the  said  plaintiff  the  sum  of dollars  [the 

penalty  of  the  bond,'}  which  to  the  said  plaintiff  the  defendants  owe. 
Statement  of    and  from  it  unjustly  detain ;  for  this,  to  wit,  that  heretofore,  to- 

Gause  of       wit,  on  the day  of in  the  year  of  our  Lord   eighteen 

Action.  hundred  and ,  the  said  defendants,  by  their  certain  writing 

Bond.  obligatory,  sealed  with  their  seals,  and  to  the  court  now  here  shown, 

the  date  whereof  is  the  day  and  year  aforesaid,  acknowledged  them- 
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selves  to  be  held  and  firmly  bound  unto  the  said  Commonwealth  of 
Virginia,  in  the  said  sum  of dollars,  above  demanded,  to  be 

•Condition.  paid  to  the  said  Commonwealth.  To  which  said  writing  obligatory 
a  condition  was  and  is  annexed  to  the  effect  following,  to  wit :  that 
if  the  said  D.  D. ,  administrator  of  all  and  singular  the  goods  and 
chattels,  rights  and  credits,  which  were  of  J.  S.,  deceased,  at  the 
time  of  his  death,  who  died  intestate,  should  faithfully  perform  the 
duties  of  his  office  to  the  best  of  his  judgment,  the  said  writing 
should  be  void,  or  otherwise  should  remain  in  fuU  force.     And  the 

3Teach  of  said  plaintiff,  in  fact,  says  that  the  said  defendants  have  not  kept, 

Condition,  performed  and  fulfilled  the  condition  aforesaid  of  the  said  writing 
obligatory,  but  have  broken  the  same ;  and  that  the  said  D.  D.  did 
not  deUver  and  pay  to  the  persons  by  law  entitled  to  receive  the 
same,  the  goods,  chattels  and  credits  which  were  found  remaining 
upon  account  of  the  said  administration.  And  the  said  plaintiff 
further  says  that  a  suit  was  instituted  on  the'  chancery  side  of  the 
circuit  court  for  the  county  of  A,  by  0.  C,  to  recover  from  the 
•  said  D.  D.  that  portion  of  the  balance  in  his  hands  as  administrator 

of  J.  S.,  deceased,  to  which  he  was  by  law  entitled,  and  the  said 
circuit  court  made  an  order  in  the  said  suit  directing  the  said  ad- 
ministrator to  settle  an  account  of  his  administration  on  the  estate 
of  the  said  J.  S. ,  deceased,  before  one  of  the  commissioners  of  the 
said  court ;  and  M.  G. ,  a  commissioner  of  the  said  court,  made 
report  of  the  account  aforesaid,  by  which  it  appeared  that  D.  D. 
had  in  his  hands  as  admiuistrator  as  aforesaid,  a  sum  of  money  of 
which  the  said  C.  0.  was  by  law  entitled  to  a  certain  portion,  to 

wit,  to  the  sum  of doUars,  with  interest  after  the  rate  of 

per  centum  per  annum,  from  the day  of ,  in  the  year  of 

our  Lord  eighteen  hundred  and ,  till  payment,  which  ac- 
count  and  report  was  confirmed  and  allowed  by  the  court;   and 

thereupon,  "on  the day  of ,  in  the  year  of  our  Lord  eighteen 

hundred  and ,  a  decree  was  rendered  by  the  said  court  in 

favor  of  the  said  C.  C.  against  the  said  D.  D.  for  the  said  sum  of 
doUars,  with  interest  as  aforesaid  ;  on  which  decree  an  execu- 
tion of  fieri  facias  has  issued,  and  been  returned  ' '  no  effects. " 
And  the  plaintiff  avers  that  the  said  decree  remains  wholly  due  and 
unpaid.  So  the  plaintiff  says  that  the  said  defendants  have  not 
kept  and  performed  the  condition  of  the  obligation  aforesaid,  but 
although  often  requested  to  keep  it,  have  wholly  broken  the  same, 

night  of  Ac-      whereby  an  action  has  accrued  to  the  said  plaintiff  to  have  of  and 

tion  inferred,   from  the  said  defendants  the  said  sum  of  It/ie  penalty']  dollars 

above  demanded. 

Breach.  Yet  the  said  defendants,  although  often  requested,  have  not,  nor 

hath  either  of  them  paid  to  the  said  plaintiff,  or  to  the  said  C.  C. , 

the  said  sum  of  | [the  penalty'],  or  any  part  thereof ;  but  the 

same  to  pay  they  have  hitherto  altogether  refused  and  still  refuse, 

to  the  damage  of  the  plaintiff  of  % ;  And  therefore  the  said 

plaintiff  brings  its  suite. 

C.  P.  B.,  p.  q. 
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121.  Declaration  in  Debt  on  a  Judgjnent  {or  Decree)  against  an 
E-KBcutor,  Suggesting  a  Devastavit. 

(V.  C.  1873,  o.  126,  §  24  ;  2  Rob.  Pr.  (2nd  ed.)  127  &  seq  ;  Sands'  Forms,  474 ; . 

2  Chit.  PI.  484.) 

Title  of  Court  Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Eules,  18 — . 

Qumtwr.  C.  C.  complains  of  D.  D.,  executor  of  the  last  will  and  testament 

of  E.  E.,  deceased,  of  a  plea  that  the  said  defendant  render  unto 

the  said  plaintiff  the  sum  of dollars,  with  lawful  interest 

thereon  from  the day  of ,  18 — ,  until  paid,  which  to  him 

Statement  of     the  said  defendant  owes,  and  from  him  unjustly  detains,  for  this, 

Ga/Uise  of  Ac-   to  wit :     that  heretofore,  to  wit,   at  a  court  held  for  the 

tion.  county  [or  "corporation"']  of ,  at  the  court-house  thereof,  on 

Judgment  the ^  day  of ,  in  the  year  18 — ,  by  the  judgment  [or  "«fe- 

Eecovered.  cree  "]  of  that  court,  the  said  plaintiff  recovered  against  the  said' 
defendant,  as  executor  of  the  last  will  and  testament  of  the  said  E. 
E.,  deceased,  the  said  sum  of,  &c.,  [redting  fhe  jvdgment  or  dearm 
as  to  principal,  interest,  and  costs']  ;  whereof  the  said  defendant,  as 
executor  as  aforesaid,  is  convict,  as  by  the  record  thereof,  remain- 
ing in  the  same  court,  manifestly  appears ;  which  said  judgment 
[or  "decree"]  still  remains  in  full  force  and  effect,  not  in  the  least 
Execution  of      reversed,  annulled,  set  aside,  or  satisfied.     And  the  said  plaintiff 

Fi.Fa.  issued,  says  that  afterwards,  to  wit,  on  the  — — •  day  of ,  18 — ,  a  writ 

of  fieri  facias,  bearing  date  the  day  and  year  last  aforesaid,  was 
sued  out  of  the  said court  of  the  said  county  [or  "corpora- 
tion "]  of ,  upon  the  said  judgment  [or  "  decree  "]  directed  to 

the  sheriff  of  the  said  county  [or  "  the  sergeant  of  the  said  corpora- 
turn"]  of ,  whereby  the  said  officer  was  commanded,  that  of  the 

goods  and  chattels  of  the  said  E.  E. ,  deceased,  in  the  hands  of  the 
said  defendant,  to  be  administered,  he  should  cause  to  be  made  the- 

said  sum  of  dollars,  Ifhe  amount  named  in  tlie  writ,]  upon 

Officer's  Ee-      which  writ  of  fieri  facias  the  said  officer,  by  his  deputy,  did  after- 
turn,  wards  make  a  return  to  the  effect  following,  [copy  the  return,]  as 
by  the  said  writ,  and  the  return  thereon  remaining  in  the  clerk's 

office  of  the  said court  of  the of appears.     And  the 

Assets  in  the     plaintiff  avers  that  at  the  time  of  the  said  judgment,  to  wit,  on  the 

Executor's       day  of ,  18—,  divers  goods  and  chattels,  which  were  of 

Possession,      the  'said  E.  E.,  at  the  time  of  his  death,  of  great  value,  to  wit,  of 
the  value  of  the  said  sum  of dollars,  in  form  aforesaid  re- 
covered, had  come  to  the  hands  of  the  said  defendant,  as  executor 
as  aforesaid,  to  be  administered,  and  which  said  goods  and  chattels 
Devastavit,        the  said  defendant,  executor  as  aforesaid,  eloigned,  wasted,  and 
converted  and  disposed  of  to  his  own  use.     Whereby  an  action 
Eight  of  Ac-      hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  and  from 
tion  inferred,  the  said  defendant  the  said  sum  of dollars  first  above  de- 
manded, with  lawful  interest  thereon  as  aforesaid. 
Breach .                   Nevertheless,  the  said  defendant,  although  often  requested  so  to 

do,  hath  not  paid  to  the  said  plaintiff  the  said  sum  of dollars 

above  demanded,  with  lawful  interest  thereon  as  aforesaid,  or  any 
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part  thereof,  but  the  same  to  pay  hath  hitherto  wholly  failed  and 
refused,  and  stUl  doth  fail  and  refuse,  to  the  damage  of  the  said 

plaintiff  $ .     And  therefore  he  brings  his  sndte. 

K.  H.  W.,  p.  q. 


122.  Declaration  on  Official  Bond  of  Executor,  Suggesting  a  De- 
vastavit. 
(V.  C.  1873,  c.  126,  §  24.) 

Circuit  Court  for  A  County,  to  wit : 
Rules,  18—- 

The  Commonwealth  of  Virginia,  which  sues  at  the  relation  and 
for  the  benefit  of  C.  C,  complains  of  D.  D.,  S.  S.  and  F.  F.,  who- 
are  surviving  obligors  of  themselves,  G.  G.  and  H.  H.  of  a  plea. 

that  the  said  defendants  render  to  the  said  plaintiff  the  sum  of 

dollars  \the  periaUy  of  the  executov's  bond,'\  which  to  the  said  plain- 
tiff the  said  defendants  owe,  and  from  it  unjustly  detain ;  for  this, 

to  wit :  that  heretofore,  to  wit,  on  the day  of ,  in  the  year 

18 — ,  the  said  defendants,  together  with  the  said  G.  G.  and  H.  H. , 
who  are  now  deceased,  by  their  certain  writing  obligatory,  sealed 
with  their  seals,  and  to  the  court  now  here  shown,  the  date  whereof 
is  the  day  and  year  aforesaid,  acknowledged  themselves  to  be  held 
and  firmly  bound  unto  the  said  plaintiff  in  the  said  sum  of dol- 
lars above  demanded,  to  be  paid  to  the  said  plaintiff.  To  which 
said  writing  obUgatory  a  condition  was  and  is  annexed,  to  the  ef- 
fect following,  to  wit,  that  if  the  said  D.  C,  executor  of  the  last 
will  and  testament  of  E.  E.,  deceased,  should  faithfully  perform  the 
duties  of  his  office  to  the  best  of  his  judgment,  the  said  vmting 
should  be  void,  or  else  should  remain  in  full  force.  And  the  said 
plaintiff,  in  fact,  says  that  the  said  defendants  have  not  kept,  per. 
formed  and  fulfilled  the  condition  aforesaid  of  the  said  writing  ob- 
ligatory, but  have  broken  the  same ;  and  that  the  said  D.  D .  did 
not,  to  the  best  of  his  judgment,  faithfully  perform  the  duties  of 
his  office  as  executor  of  the  last  will  and  testament  of  the  said  E. 
E. ,  deceased,  that  is  to  say,  in  the  particulars  following,  namely : 

that  the  said  C.  C.  did  institute  in  the court  for  the of 

,  a  suit  to  recover  of  the  said  D.  D. ,  executor  as  aforesaid,  the 

amount  of  a  promissory  note  made  by  the  said  E.  E.  in  his  life- 
time, and  payable  to  the  said  C.  C,  for  the  sum  of dollars,  and 

did  on  the day  of 18 — ,  in  the  said  court  obtain  a  judg- 
ment on  the  said  promiss,ory  note  against  the  said  D.  D. ,  executor 

as  aforesaid,  for  the  sum  of dollars  with  interest  after  the  rate 

of per  centum  per  annum,  from  the day  of  • ,  18 — , 

until  paid,  and  the  costs,  as  by  the  record  of  the  said  judgment, 
remaining  in  the  same  court  manifestly  appears  ;  which  said  judg- 
ment still  remains  in  full  force  and  effect,  not  ip  the  least  revers9d, 
annulled,  set  aside  or  satisfied.      And  the  said  plaintiff  says,  that 

afterwards,  to  wit,  on  the day  of ,  18 — ,  a  writ  of  fieri 

faeioi,  bearing  date  the  same  day  and  year  last  aforesaid,  was  sued 

out  of  the  said •  court  for  the  said of ,  upon  the  said 

judgment  directed  to  the  sheriff  of  the  said  county  [or  "  sergeant 

of  the  said  corporation  "]  of ,  whereby  the  said  officer  was  com- 

"Vol.  IV.— 87 
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manded  that  of  the  goods  and  chattels  of  the  said  E.  E.,  deceased, 
in  the  hands  of  the  said  D.  D.  to  be  administered,  he  shonld  cause 

to  be  made  the  said  sum  of dollars,  {the  amount  named  in  the 

fi.  /a.]  upon  which  writ  of  fieri  faeias,  the  said  officer,  by  his 
deputy,  did  afterwards  mate  a  return  to  the  effect,  following,  [copy 
the  return,']  as  by  the  said  writ,  and  the  return  thereon  remaining 
in  the  clerk's  office  of  the  said court  of  the of ,  ap- 
pears.    And  the  said  plaintiff  avers  that  at  the  time  of  the  said 

judgment,  to  wit,  on  the day  of ,  18 — ,  divers  goods  and 

chattels  which  were  of  the  said  E.  E.,  at  the  time  of  his  death  of: 

great  value,  to  wit,  .of  the  value  of  the  said  sum  of  dollars, 

in  form  aforesaid  recovered,  had  come  to  the  hands  of  the  said  D, 
D.,  as  executor  as  aforesaid,  to  be  administered,  and  which  said 
goods  and  chattels  the  said  D.  C,  executor  as  aforesaid,  eloigned, 
wasted,  and  converted  and  disposed  of  to  his  own  use  ;  Whereby  an 
action  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  and 

from  the  said  defendants,  the  said  sum  of dollars  first  above 

demanded. 

Yet  the  said  defendants,  although  often  requested  so  to  do,  have 
not  paid  to  the  said  plaintiff,  nor  to  the  said  C.  C,  the  said  sum  of 

dollars  first  above   demanded,  or  any  part  thereof ;   but  the 

same  to  pay  have,  and  each  of  them  hath  hitherto  whoUy  failed  and 
refused,  and  still  do,  and  each  of  them  doth  fail  and  refuse,  to  the 
damage  of  the  said  plaintiff  $ .  And  therefore  the  said  plain- 
tiff brings  its  mite. 

H.  C.  C,  p.  q. 


123.  Declaration  hi  Debt,  on  Indemnifying  Bond. 

(V.  C.  1873,  c.  149,  §  4,  5,  6  ;  AnU,  p.  831-2  ;  Sands'  Forms,  475.) 
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Circuit  Court  for  A  County,  to  wit : 
Rules,  18—. 

L.  M.,  Sheriff  of  the  eoimty  [or  Sergeant  of  the  corporation']  of 
A,  who  sues  at  the  relation  and  for  the  benefit  of  0.  C. ,  complains 
of  E.  E.  and  S.  S.,  of  a  plea  that  they  render  unto  him  the  sum  of 

'■ —  dollars  [the  penalty  of  the  bond},  which  to  him  they  owe  and 

from  him  unjustly  detain :  For  this,  to  wit :  that  heretofore,  to  wit, 
on  the day  of  .  18 — ,  the  said  defendants,  by  their  cer- 


tain '  writing  obligatory,  sealed  with  their  seals,  and  to  the  court 
Making  Bond,  now  here  shown,  the  date  whereof  is  the  day  and  year  aforesaid, 
acknowledged  themselves  to  be  held  and  firmly  bound  unto  the  said 

plaintiff  in  the  said  sum  of  dollars  above  demanded,  to  be 

Condition.         paid  to  the  said  plaintiff.     To  which  said  writing  obligatory  a  con- 
dition was  and  is  annexed,  to  the  effect  following,  to  wit :  that 

whereas,  the  said  E.  E.  had  sued  out  of  the court  of  the 

of ,  a  writ  of  fieri  fadOjS  against  the  goods  and  chattels  of  one 

D.  D.,  upon  a  judgment  obtained  in  the  said  court,  which  writ, 
with  the  legal  costs  attending  the  same,  amounted  to  the  sum  of 

dollars,  and  was  directed  to  the  said  plaintiff,  sheriff  (or  aer- 

gea/nt')  as  aforesaid.  And  whereas  the  said  plaintiff  as  such  officer, 
by  virtue  of  the  said  writ  to  him  directed,  had,  by  J.  B. ,  his  deputy, 
levied  the  same  on ,  [deac/ribe  the  goods  and  chattels  levied 
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upon,']  and  a  doubt  having  arisen  whether  the  said  property  was 
liable  to  such  levy,  the  said  plaintiff,  as  such  officer  as  aforesaid, 
had  applied  to  the  said  E.  E.  for  an  indemnifying  bond,  according 
to  the  statute  in  such  case  made  and  provided  j  If,  therefore,  the 
said  defendants  should  indemnify  the  said  plaintiff  against  all  dam- 
ages which  he  might  sustain  in  consequence  of  the  seizure  or  sale 
of  the  property  on  which  the  said  execution  had  been  levied,  and 
should  pay  to  any  claimant  of  such  property  all  damages  which  he 
might  sustain  in  consequence  of  such  seizure  or  sale,  and  should 
also  warrant  and  defend  to  any  purchaser  of  the  property  such  es- 
tate or  interest  therein  as  should  be  sold,  then  the  said  writing 
obligatory  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 
And  the  said  plaintiff  avers  that  the  said  property  was  thereupon, 

to  wit,  on  the ■  day  of ,  18 — ,  by  ihim,  as  such  officer  as 

aforesaid,  through  his  said  deputy,  J.  B. ,  by  virtue  and  in  pursn-» 
ance  of  the  execution  aforesaid,  sold  to  satisfy  the  same,  and 
that  the  said  property,  at  the  time  of  the  seizure  and  sale  of  it  as 
aforesaid,  under  the  execution  aforesaid,  was  the  lawful,  rightful , 
and  absolute  property  of  the  said  C.  C,  and  not  the  property 
of  the  said  D.  D. ,  and  that  the  said  0.  C. ,  by  the  seizure  and  sale 
of  the  said  property  as  aforesaid,  hath  sustained  great  damage,  to 
Vit,  to  the  value  of  dollars.  And  the  said  plaintiff  pro- 
testing that  the  said  defendants,  or  either  of  them,  have  not  in 
anything  performed,  fulfilled,  or  kept  the  said  condition  of  their 
said  writing  obhgatory,  further  avers  that  the  said  defendants,  or 
either  of  them,  although  often  requested,  have  not  paid  or  satisfied 
the  said  0.  C.  the  damages  sustained  by  him  in  consequence  of  the 
seiziire  and  sale  of  the  property  aforesaid,  or  any  part  thereof,  but 
have  hitherto  wholly  refused,  and  still  do  neglect  and  refuse  so  to 
do.  By  means  whereof,  and  by  virtue  of  the  statute  in  such  case 
made  and  provided,  an  action  hath  accrued  to  the  said  plaintiff  to 
have  and  demand  of  the  said  defendants  the  said  sum  of dol- 
lars first  above  demanded. ' 

Yet  the  said  defendants,  or  either  of  them,  although  often  re- 
quested, have  not  as  yet  paid  to  the  said  plaintiff,  or  to  the  said  C. 

C,  the  said  sum  of dollars  first  above  demanded,  or  any 

part  thereof,  but  the  same  to  pay  have,  and  each  of  them  hath, 
hitherto  wholly  failed  and  refused,  and  stiU  do  fad  and  refuse,  to 
the  damage  of  the  plaintiff  f And  therefore  he  brings  his 


D.  G.  W.,  p.  q. 


124.  Declaration   in   Debt   hy  Heir,  on   Title-bond  to  Ancestor, 
Assigning  Breach  after  Ancestor's  Death. 
(Sands'  Forms,  478 ;  Bob.  Forms,  437.) 
Title  of  Court,      Circuit  Coui-t  for  the  County  of  A,  to  wit : 

and  Rules.  Bules,  18 — 

'Queritw.  0.  C,  the  son  and  heir  at  law,  and  devisee  of  P.  C,  deceased, 

complains  of  D.  D.,  administrator  of  all  and  singular  the  goods, 
chattels  and  credits  whieh'were  of  S.  D.,  deceased,  at  the  time  of  his 
death,  who  died  intestate,  of  a  plea  that  he  render  unto  the  said 
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plaintiff  the  sum  of  dollars,  which  from  him  h^  nnjnsUy  de- 
tains :  For  this,  to  wit :  that  heretofore,  to  wit,  on  the day  of 

,  18 — ,  the  said  S.  D.,  in  his  life-time,  by  his  ce^rtain  writing 

obligatory,  sealed  with  his  seal,  and  now  to  the  court  here  shown,, 
the  date  whereof  is  the  day  and  year  aforesaid,  acknowledged  him- 
self to  be  held  and  firmly  bound  unto  the  said  P.  C,  deceased,  and 

to  his  heirs  and  assigns,  in  the  said  sum  of dollars,  to  be  paid 

to  the  said  P.  C,  his  heirs  and  assigns.  To  which  said  writing 
obligatory  a  condition  was  and  is  annexed,  to  the  effect  following, 
to  wit :  that  if  the  said  P.  C. ,  his  heirs  and  assigns,  shall  peaceably 
and  quietly  hold,  possess,  and  enjoy,  in  fee-simple,  without  let, 
molestation,  obstruction,  distuebance  or  eviction  from  any  person 
or  persons  claiming  title,  right,  interest  or  property  therein,  or  in 
any  part  thereof,  the  tract  or  parcel  of  land  lying  in  the  county  of 

,  known  by  the  name  of ,  containing  by  survey acres, 

and  bounded  as  follows,  to  wit :  \follcw  the  desoription  of  the  land 
as  in  the  condition],  then  the  said  writing  obligatory  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue.  And  the  said  plain- 
tiff avers  that  one  J.  S. ,  claiming  by  a  title  adverse  and  superior  to 
the  title  of  the  said  S.  D.,  and  to  that  of  the  said  plaintiff,  as  heir 
of  the  said  P.  C,  did,  after  the  death  of  the  said  S.  D.  and  of  the 

said  P.  C,  institute  a  suit  for  the  said  land  in  the court  for 

the  said  county  of ,  against  the  said  plaintiff,  to  whom,  upon  the 

death  of  the  said  P.  C,  the  said  land  had  descended  and  passed,  as 
the  heir  at  law  and  the  devisee  of  the  said  P.  C. ,  and  actually  re- 
covered the  said  land,  by  verdict  and  judgment  [which  upon  appeal 
has  been  affirmed],  and  sued  out  execution  thereon,  and  was  thereby 
put  in  possession  of  the  said  land,  and  is  actually  in  posession 
thereof  at  this  time,  whereby  the  said  plaintiff  is  disturbed  in,  and 
has  been  evicted  out  of  the  quiet  possession  and  enjoyment  of  the 
land  aforesaid  ;  whereby  the  condition  aforesaid  is  wholly  broken  ;- 
and  thereby  an  action  hath  accrued  to  the  said  plaintiff  to  demand 
and  have  of  and  from  the  said  defendant,  administrator  as  afore- 
said, the  said  sum  of dollars  above  demanded. 

Yet  the  said  S.  D.,  in  his  life-time,  nor  the  said  D.  D.,  since  the 

death  of  the  said  S.  D.,  hath  not  paid  the  said  sum  of dollars 

above  demanded,  nor  any  part  thereof,  to  the  said  P.  C.  in  his 
.bfe-time,  nor  the  said  plaintiff,  since  his  death,  but  the  same  to 
pay  they  have  always  hitherto  wholly  failed  and  refused,  and  still 

do  fail  and  refuse,  to  the  damage  of  the  said  plaintiff  $ ,     And 

therefore  he  brings  his  suite. 

G.  T.  B.,  p.  q. 


125.  Declaration  in  Debt,  on  Sheriff^ s  Bond. 

(V.  C.  1873,  I!.  12,  §  6,  7;  Id.  c.  49,  §  3  ;  1  Kob.  Forms,  456.) 
Title  of  Court,     Circuit  Court  of  A  County,  to  wit : 

Rules,  18—. 

The  Commonwealth  of  Virginia,  which  sues  at  the  relation  and  for 
the  benefit  of  C.  C,  complains  of  D.  D.,  S.  S.,  G.  G.,  and  H.  H.,  of 
a  plea  that  the  said  defendants  render  unto  the  said  plaintiff  the  sum 
of dollars  \the  penalty  of  the  bond],  which  to  the  said  plaintiff  the 


and  SuUs. 
'tv/r. 
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said  defendants  owe,  and  from  it  unjustly  detain ,  For  this,  to  wit : 

that  heretofore,  to  wit,  on  the day  of ,  in  the  year  18 — ,  the 

said  defendants,  by  their  certain  writing  obUgatory,  dated  on  the 
day  and  year  last  aforesaid,  sealed  with  their  seals,  an  attested 
copy  whereof  is  to  the  court  now  here  shown,  the  original  of  the 
said  writing'obligatory  being  entered  of  record,  and  filed  in  the 

county  court  of county,  acknowledged  themselves  to  be  held 

and  firmly  bound  unto  the  said  plaintiff  in  the  sum  of  dollars 

above  demanded,  to  be  paid  to  the  said  plaintiff :  To  which  said 
writing  obligatory  a  condition  was  and  is  annexed,  to  the  effect 
following,  to  wit :  that  whereas  the  said  D.  D.  was  duly  elected  and 

qualified  as  sheriff  of  the  county  of  ,  for  four  years  from  the 

first  day  of  July,  in  the  year  18 — ,  if  the  said  D.  D.  should  faith- 
fully discharge  the  duties  of  his  said  office  during  the  time  of  his 
continuance  therein,  then  the  said  writing  obligatory  was  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue.  And  the  said 
plaintiff  avers  that  the  said  D.  D.  did  not  observe,  fulfil  or  perform 
the  said  condition  of  the  said  writing  obligaitory,  but  therein  wholly 
failed  and  made  default ;  and  for  assigning  a  breach  of  the  condi- 
tion of  the  writing  obligatory,  the  said  plaintiff  says  that  hereto- 
fore, to  wit,  on  the  day  of  ,  18 — ,  at  a  court,  held 

for  the  _of  ,  before  the  judge  of  the  said  court,  by  the 

judgment  of  that  court,  the  said  0.  C.  recovered  against  a  certain 

J.  K.  and  a.  certain  M.  M.  a  certain  sum  of  dollars,  and  also 

dollars  for  the  costs  by  the  said  C.  C.  about  his  suit  expended ; 

but  the  said  judgment  was  to  be  discharged  by  the  payment  of 

dollars,  with  interest  thereon  after  the  rate  of per  centum 

per  annum  from  the  day  of ,  18 — ,  until  paid,  and  the 

costs  aforesaid,  as  by  the  record  and  proceedings  thereof  in  the 

said court  still  remaining,  will  more  fully  appear.     And  the 

said  plaintiff  further  says,  that  the  said  judgment  being  in  full 
force,  and  the  money  thereby  recovered  remaining  unsatisfied,  the 
said  C.  C,  for  obtaining  satisfaction  of  the  same,  afterwards,  to 

wit,  on  the day  of ,  18 — ,  sued  out  of  the  said court 

a  writ  of  fieri  facias,  directed  to  the  sheriff  of  county,  by 

which  said  suit  the  said  sheriff  was  commanded,  that  of  the  goods 
and  chattels  of  the  said  J.  E.  and  M.  M.,  in  the  said  sheriff's  baili- 
wick, he  should  cause  to  be  made  the  said  sum  of dollars,  and 

dollars,  the  costs  aforesaid ;  and  the  said  sheriff  was  also  com- 
manded to  make  known  how  he  should  execute  that  writ,  at  the 

rules  to  be  holden  for  the  said  court,  in  the  clerk's  office 

thereof,  on  the :  day  of ,  18 — ,  next  after  the  date  of  the 

said  writ,  and  also  to  have  then  and  there  the  said  writ ;  to  which 
said  writ  a  memorandum  was  subjoined  to  the  effect  that  the  same 

was  to  be  discharged  by  the  payment  of dollars,  with  interest 

thereon  after  the  rate  of per  centum  per  annum,  from  the 

day  of ,  18 — ,  until  payment,  and  the  costs  therein  mentioned, 

to  wit,  the  said  sum  of dollars.     And  the  said  plaintiff  further 

says  that  the  said  writ  of  fieri  facias,  with  the  memorandum  thereto 
subjoined,  as  aforesaid,  and  before  the  return-day  thereof,  to  wit, 
on  the day  of  ,  18 — ,  at  the  said  county  of ,  was  de- 
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livered  to  one  J.  B.,  who  then  and  there,  and  from  thence,  until 
■flnd  after  the  return  of  the  said  writ,  was  a  duly  qualified  deputy 
of  the  said  D,  D.,  who  then  and  there,  and  from  thence,  until,  and 
after  the  return.of  the  said  writ,  was  sheriff  of  the  said  county  of 

,  to  be  executed  in  due  form  of  law.     By  virtue  of  which  writ 

the  said  J.  B.,  so  being  a  deputy  of  the  said  D.  D.,  who  was  sheriff 

of  the  said  county  of ,  as  aforesaid,  afterwards,  and  before  the 

return  of  the  said  writ,  to  wit,  on  the  day  of  ,  18 — ,  at 

the  coTmty  of ,  and  within  his  bailiwick,  as  such  deputy-sheriff^ 

seized  and  took  in  execution  divers  goods  and  chattels  of  the  said 
J.  B.  and  the  said  J.  M.  of  great  value,  tp  wit,  of  the  value  of  the 

said dollars,  with  interest"  thereon  as  aforesaid,  and  the  costs 

aforesaid,  out  of  which  he  might  have  levied  the  same.  Yet  the 
said  J.  B. ,  so  being  such  deputy  of  the  said  D.  D. ,  sheriff  of  the 

county  of ,  as  aforesaid,  not  regarding  his  duty  as  such,  but 

contriving  and  intending  wrongfully,  and  unjustly  designing  to  in-  . 
jure  the  said  C.  C.  in  that  behalf,  and  to  deprive  him  of  the  said  last- 
mentioned  money,  with  interest  and  costs,  and  of  the  means  of  ob- 
taining the  same,  did  not  pay  the  said  money,  with  interest  and 
costs  as  aforesaid,  to  the  said  C.  C. ,  at  the  return  of  the  said  writ ; 
and  at  the  return  of  the  said  writ,  to  wit,  at  the  rules  holden  in  the 

clerk's  office  of  the  said court,  on  the day  of ,  18^, 

the  said  J.  B.,  deputy  for  the  said  D.  D.,  sheriff  of  the  said  county 

of ,  did  falsely  and  deceitfully  make  a  return  upon  the  said 

writ,  in  the  words  following,  to  wit,  \copy  the  return  with  the  dep- 
uty's signature],  as  by  the  said  writ,  and  the  return  thereof,  re- 
maining of  record  in  the  said court,  fully  appears.     And  the 

said  plaintiff  avers  that  the  said  return  is  false  and  deceitful  in  this, 
that  the  said  J.  B. ,  deputy  as  aforesaid,  did  not  take  any  security 

for  the  deUvery,  at  the  time  and  place  of  sale,  of  the  said •, 

the  property  of  J.  E.  and  M.  M.,  upon  which  the  said  writ  of  fieri 

facias  has  been  levied,  but  suffered  the  said to  remain  in  the 

possession  of  the  said  J.  B.  and  M.  M.  after  the  said  writ  of  fi^ri 
facias  had  been  levied  thereon,  without  the  leave  or  license  of  the 
said  0.  G. ,  and  against  his  will  and  consent.     By  means-  of  which  . 
said  premises  the  said  C.  C.  was  injured  and  deprived  of  the  means 

of  obtaining  the  said  sum  of  dollars,  with  interest  and  costs 

as  aforesaid ;  and  the  said  sum,  with  interest  and  costs  as  afore- 
said, is  stiU  wholly  impaid.  And  so  the  said  plaiiitiff  says' that,  by 
reason  of  the  breach  of  the  condition  of  the  said  writing  obligatory, 
so  above  assigned  as  aforesaid,  the  said  writing  obHgatory  became 
and  was  forfeited,  and  thereby  an  action  has  accrued  to  the  said 
plaintiff,  to  demand  and  have  of  the  said  defendants  the  sum  of 

doUars,  first  above  demanded. 

Yet  the  said  defendants,  although  often  requested,  have  not,  nor 
has  either  of  them,  as  yet  paid  to  the  said  plaintiff,  or  to  the  said 

C.  C,  the  said  sum  of dollars,  first  above  demanded;  but  to 

pay  the  same  they  have,  and  each  of  them  hath,  wholly  failed  and 
refused,  and   still  do  refuse  and  fail  so  to  do,  to  the  damage  of 

the  said  plaintiff doUars.     And  therefore  the   said  plaintiff' 

brings  its  tniite. 

B.  D.  W.,  p.  q. 
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(V.  0.  1873,  0.  12,  §  6,  7;  Id.  o.  49,  §  16  ;  1  Kob.  Forms,  460.) 

Title  of  Cowrt       Circuit  Court  for  A  County,  to  wit : 
and  Rules.  ■ Bules,  18—- 

Queritur.  The  Commonwealtli  of  Virginia,  which  sues  at  the  relation  and 
for  the  benefit  of  C.  C,  complains  of  D.  D.,  S.  S.,  G.  G.  and  H. 
H.,  of  a  plea  that  they  render  unto  the  said  plaintiff  the  sum  of 

Statement  of  dollars,  {the  penalty  of  the  bond]  which  to  the  said  plaintiff  they 
Gaiise  of  Ac-  owe  and  from  it  unlawfully  detain  ;  for  this  to  wit,  that  heretofore 
Uon.  to  wit,  on  the day  of ,  in  the  year  of  our  Lord,  1 8 — ,  the 

Making  Bond,  said  defendants,  by  their  certain  writing  obligatory,  dated  on  the 
day  and  year  last  aforesaid,  sealed  with  their  seals,  an  attested  copy 
whereof  is  to  the  court  now  here  shown,  the  original  of  the  said 
writing'obligatory  being  entered  of  record  and  filed  in  the  county 

court  of county,  acknowledged  themselves  to  be  held  and 

firmly  bound  unto  the  said  plaintiff  in  the  said  sum  of dol- 

Condition.  lars  above  demanded,  to  be  paid  to  the  said  plaintiff ;  To  which 

said  writing  obhgatory  a  condition  was  and  is  annexed,  to  the  effect 
following ,  to  wit :  that  whereas  the  said  T>.  D.  was  duly  elected 

and  qualified  a  constable  of  the  county  of ,  for  the  magisterial 

district  of in  the  said  county  for  two  years,  from  the  first  day 

of  July,  in  the  year  18 — ,  if  the  said  D.  D.  should  faithfully  dis- 
charge the  duties  of  his  said  office  during  the  time  of  his  continuance 
therein  then  the  said  writing  obligatory  was  to  be  void,  otherwise  to 

Breach  of  remain  in  full  force  and  virtue.     And  the  said  plaintiff  avers  that 

Condition      the  said  J>.  D.  did  not  observe,  fulfil  and  perform  the  said  condition 
Averred.        of  the  said  writing  obligatory,  but  therein  wholly  failed  and  made 

Particulars  of    default ;  and  for  assigning,  more  particidarly,  a  breach  of  the  con- 
Breach,  dition  of  the  said  writing  obligatory,  the  said  plaintiff  says  that 
after  the  said  bond  was  entered  into  and  acknowledged  as  aforesaid, 

to  wit,  on  the day  of 18 — ,  in  the  said  county  of -, 

the  said  0.  0.  made  affidavit  according  to  law  before  one  B.  W., 
then  and  there  being  a  justice  of  the  peace  in  and  for  the  said 
county,  that  one  T.  T.  was  justly  indebted  to  him  in  the  sum  of 

dollars,  with  lawful  interest  thereon  from  the day  of 

18 — ,  until  paid,  for years'  rent,  due  and  in  arrear,  re- 
served upon  contract  for  certain  premises  situated  in  the  said  county 

of ,  and  thereupon  obtained  from  the  said  R.  W.  a  warrant  of 

distress,  directed  to  any  constable  of  the  said  county,  commanding 
that  of  the  goods  and  chattels  of  the  said  T.  T. ,  in  and  upon  the 
said  premises  or  not  removed  therefrom  more  than  thirty  days, 
there  should  be  distrained  sufficient  to  satisfy  the  said  arrears  of 
rent  with  interest  thereon  as  aforesaid ;  which  said  warrant  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  was  delivered 
to  the  said  D.  D. ,  as  constable  as  aforesaid;  and  afterwards, 
to-wit,  on  the  day  and  year  last  aforesaid,  by  authority  and  in 
pursuance  of  the  said  warrant,  divers  goods  and  chattels  of  the 

said  T.  T.  of  great  value,  to  wit,  of  the  value  of  • — ■ dollars, 

found  on  the  said  premises,  were,  by  the  saidD.D.,  as  constable  as 
aforesaid,  duly  and  lawfully  distrained  and  levied  upon  in  order  to 
satisfy  the  said  arrears  of  rent,  with  jxiterest  as  aforesaid  ;  by  reason 
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■whereof,  it  became  and  was  the  duty  of  the  said  D.  D.,  as  constable 
as  aforesaid,  to  sell  the  said  goods,  or  so  much  thereof  as  should  be 
necessary,  at  public  auction  for  cash,  after  giving  due  and  lawful 
public  notice  thereof.  And  the  said  plaintiff  avers  that  the  said 
D.  D.,  constable  as  aforesaid,  did  not,  in  a  reasonable  time,  pro- 
ceed to  sell  according  to  law  all  the  goods  and  chattels  so  distrained 
and  levied  upon,  but  neglected  and  failed  to  sell  certain  of  such 
goods  and  chattels  of  great  value,  to  wit,  of  the  value  of dol- 
lars, which  were  necessary  and  ought  to  have  been  sold,  whereby, 
and  by  reason  of  such  neglect  and  failure,  there  remains  unpaid  of 

the  said  rent  a  large  sum,  to  vrit,  the  sum  of dollars,  which 

might  and  would  have  been  paid,  but  for  the   said  neglect  and 
failure  of  the  said  CD.,  constable  as  aforesaid. 
Further  Par-         And  the  said  plaintiff,  for  assigning  a  further  breach  of  the  said 
ticulars.            condition  of  the  said  writing  obligatory,  says  that  after  the  execu- 
tion thereof,  to  wit,  on  the day  of  ,  18 — ,  the  said 

C.  0.  gave  into  the  hands  of  the  said  D.  D.,  to  collect,  as  such  con- 
stable as  aforesaid,  divers  claims,  which  the  said  C.  0.  then  had 
against  certain  persons,  and  which  were  justly  due  and  payable  to 
him  from  them  respectively,  to  wit :  [Specify  the  claims  as  stated 
in  the  constables  receipt,  and  show  from  what  dates  interefit  accrrues 
on  them,  smeTaUy,']  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  to  the  sum  of dollars,  and  bearing  interest  respec- 
tively as  aforesaid ;  for  which  said  claims  the  said  D.  D. ,  constable 
as  aforesaid,  then  gave  his  receipt  in  writing,  dated  on  the  said 
day  of ,  18 — ,  and  signed  by  him  in  his  official  char- 
acter. And  the  said  plaintiff  says  that  the  said  claims  might  have 
been  collected  by  the  said  D.  D. ,  as  such  constable  as  aforesaid, 
and  each  and  all  of  them  were  by  him  collected  and  received,  to- 
gether with  the  interest  aforesaid  thereon,  amounting  in  the  whole 

to  a  large  sum  of  money,  to-wit,  to  the  sum  of  dollars, 

which  said  sum  of dollars,  and  every  part  thereof,  the  said 

D.  D.,  constable  as  aforesaid,  although  often  requested,  has  always 
hitherto  failed  and  refused  to  pay  to  the  said  C.  C. ,  and  still  does 
fail  and  refuse,  nor  has  any  other  person  paid  the  same,  or  any 
part  thereof,  for  him.  And  so  the  said  plaintiff  says  that,  by  rea- 
son of  the  breaches  of  the  condition  of  the  said  writing  obligatory, 
so  above  assigned  as  aforesaid,  the  said  writing  obligatory  became 

Sight  of  Ac-      and  was  forfeited,  and  thereby  an  action  has  accrued  to  the  said 

tion  inferred,  plaintiff  to  have  and  demand  of  the  said  defendants  the  sum  of 

dollars  first  above  demanded. 

JBreach.  Yet  the  said  defendants,  although  often  requested,  have  not,  nor 

has  either  of  them,  as  yet  paid  to  the  said  plaintiff,  or  to  the  said 

C.  C. ,  the  said  sum  of dollars  first  above  demanded,  or  any 

part  thereof,  but  to  pay  the  same  they  have,  and  each  of  them 
hath,  wholly  failed  and  refused,  and  still  do  refuse  and  fail  so  to 

Conchmon.        do,  to  the  damage  of  the  said  plaintiff  $  .     And  therefore 

the  said  plaintiff  brings  its  suite. 

A.  L.  W.,  p.  q. 
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127.  Declaration  in  Debt,  on  Attachinent-Bond. 


TitU  of  OmH 

and  Rules. 
JQueritur. 


Statement  of 
Cause  of  Ac- 
tion. 

H  aMng  Bond. 


Oondition. 


Breach  of 
Condition 
Averred. 


Bight  of  Ac- 
tion inferred. 

Breach. 


Conclusion. 


(V.  C.  1873.  c.  148,  §  8 ;  Id.  o.  12,  §  6.) 

Circuit  Court  for  A  County,  to- wit : 
Rules,  18— 

The  Commonwealth  of  Virginia,  which  sues  at  the  relation  and 
for  the  benefit  of  C.  C,  complains  of  D.  D.  and  S.  S.,  of  a  plea 

that  they  render  unto  the  said  plaintiff  the  sum  of dollars, 

[the  penalty  of  the  iond,']  which  to  the  said  plaintiff  the  said  de- 
fendants owe,  and  from  it  unjustly  detain  :  For  this,  to  wit :  that 

heretofore,  to  wit,  on  the day  of ,  in  the  year  18 — , 

the  said  defendants,  by  their  certain  writing  obligatory,  dated  on 
the  day  and  year  last  aforesaid,  sealed  with  their  seals,  an  attested 
copy  whereof  is  to  the  court  now  here  shown,  the  original  of  the 

said  writing  obhgatory  being  filed  in  the  clerk's  of&ce  of  the 

court  for  the of ,  acknowledged  themselves  to  be  held 

and  firmly  bound  unto  the  said  plaintiff  in  the  sum  of dol- 
lars above  demanded,  to  be  paid  to  the  said  plaintiff :  To  which 
said  writing  obligatory  a  condition  was  and  is  annexed,  to  the  effect 
following,  to  wit :  that  whereas  the  said  0.  C.  did,  <fec.  \pwrsuAng 
.  the  recital  in  the  condition  of  the  bond]  ;  now  if  the  said  C.  C.  shall 
pay  all  costs  and  damages  which  may  be  awarded  against  him,  or 
sustained  by  any  person,  by  reason  of  his  suing  out  the  said  attach^ 
ment,  then  the  said  writing  obligatory  was  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue.  And  the  said  plaintiff  avers  that 
after  the  making  and  approval  of  the  said  writing  obligatory,  to 

wit,  on  the day  of ,  18 — ,  one  of  the  officers  to  whom 

the  said  attachment  was  directed,  levied  the  same  on  and  took  pos- 
session of  certain  estate  of  the  said  0.  C,  and  kept  the  same  until 

the day  of ,  18 — ;  and  that  thereupon,  before  the 

court  of county,  to  which  court  the  said  attachment 

was  returned,  defence  was  made  in  the  said  case,  that  the  said  at- 
tachment was  sued  out  without  sufficient  cause,  whereupon  such 
proceedings  were  had  that  judgment  was  entered  by  the  said  court, 
upon  the  said  defence,  for  the  said  C.  C,  against  the  said  D.  D., 

for dollars,  as  the  damages  sustained  by  the  said  C.  C.  by 

reason  of  the  suing  out  of  the  said  attachment,  as  by  the  record  of 
the  said  judgment,  still  remaining  in  the  said  court,  will  more  fully 
appear.  And  the  said  plaintiff  says  that  no  part  of  the  said  dam- 
ages by  the  said  C.  C.  sustained,  and  to  him  awarded  by  the  judg- 
ment aforesaid,  against  the  said  D.  D.,  has  been  paid  to  the  said 
C.  C,  and  that  so  the  condition  of  the  said  writing  obligatory  has 
been  broken,  and  that  by  reason  of  the  saidbrSFch  the  said  writing 
obligatory  became  and  was  forfeited  ;  whereby  an  action  has  accrued 
to  the  said  plaintiff  to  have  and  demand  of  the  said  defendants  the 
sum  of dollars  first  above  demanded. 

Tet  the  said  defendants,  although  often  requested,  have  not,  nor 
has  either  of  them,  as  yet  paid  to  the  said  plaintiff,  or  to  the  said 

CO.,  the  said  sum  of dollars  first  above  demanded,  or  any 

part  thereof,  but  to  pay  the  same  they  have,  and  each  of  them  hath, 
wholly  failed,  and  stiU  do  fail  and  refuse  so  to  do,  to  the  damage 

of  the  said  plaintiff  $ And  therefore  the  said  plaintiff  brings 

its  suite.  Or.  A.  W.,  p.  q. 
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128.  Declaration  in  Debt,  on  an  Appeal  Bond. 

(Y.  O.  1873,  e.  178,  §  13 ;  Ante,  p.  862 ;  Bob.  Forms,  432.) 

TitU  of  Cowrt      Circuit  Court  for  A  County,  to  wit : 
and  Mules.  Snles,  18 — . 

Queritur.  C.  C.  complains  of  CD.  and  S.  S.,  of  a  plea  that  they  render- 
unto  him  the  sum  of dollars  [tJie  penalty  of  the  bonff],  which 

Statement  of     to  him  they  owe  and  from  him  unjustly  detain  :  For  this,  to  wit : 

Cause'of  Ac-    that  heretofore,  to  wit,  on  the day  of  .  in  the  year 

tion.  18 — ,  the  said  defendants,  by  their  certain  writing  obligatory, 

Making  Bond,  sealed  with  their  seals,  and  to  the  court  now  here  shown,  the  date 
whereof  is  the  day  and  year  aforesaid,  acknowledged  themselves 
to  be  held  and  firmly  bound  unto  the  said  plaintiff  in  the  said  sum  of 

Condition.  dollars,  to  be  paid  to  the  said  plaintiff  :  To  which  said  writ- 
ing obligatory,  a  condition  was  and  is  annexed  to  the  effect  follow- 

Breachof  Con-  ing,  to  wit:   "The  condition,"  &a.,  [copy  the  condition  to  the  end].. 

dition  averred.  And  the  said  plaintiff  in  fact  says  that  the  said  D.  D..did  not  prose- 
cute the  said  appeal  with  effect,  and  that  at  a  term  of  the  supreme 

court  of  appeals,  held  at ,  on  the day  of ,  18 — , 

it  was  considered  that  the  judgment  aforesaid  of  the  said 

court  for  the of    ,  recovered  by  the  said  plaintiff 

against  the  said  D.  D.  as  aforesaid,  for  dollars  damages, 

and  interest  thereon  after  the  rate  of  per  centum  per  annum, 

from  the day  of  ,  until  paid,  and dollars  costs, . 

be  in  all  things  affirmed,  and  that  the  said  plaintiff  recover  against 
the  said  D.  D^  damages  according  to  law,  after  the  rate  of  six  per 

centum  per  annum,  to  be  computed  on dollars,  [the  amumnt 

of  the  recovery,  including  interest  and  costs],  from  the day  o^ 

,  18 — .  [the  date  when  the  appellate  process  took  effect},  xmtil  a 

copy  of  the  said  decision  of  the  supreme  court  of  appeals  afore- 
said should  be  entered  in  the  order-book  of  the  said court, . 

which  the  said  plaintiff  avers  was  done  on  the day  of , 

18 — ,  which  said  damages  should  be  in  satisfaction  of  all  interest 
during  the  time  aforesaid,  and  amount  to  the  sum  of  dol- 
lars, and dollars  costs,  by  the  said  plaintiff  expended  in  de- 
fending the  said  appeal     And  the  said  plaintiff  avers  that  the 

said  D.  D.  has  not  paid  to  the  plaintiff  the  said  sum  of dollars 

damages,  with  Interest  thereon  after  the  rate  of  per  centum 

per  annum,  from  the  day  of  ,  18—,  untU  paid,  and 

dollars  costs  recovered  against  him  as  aforesaid,  by  the 

judgment  of  the  said court,  and  the  said  dollars  for 

damages,  and dollars  costs,  awarded  against  the  said  D.  D.  by 

the  said  supreme  court  of  appeals,  nor  any  part  of  either  of  said 

Bight  of  Ac-     sums,  and  so  hath  broken  the  condition  aforesaid  of  the  said  writing 

tion  inferred,  obligatory  :  Whereby  the  writing  obligatory  aforesaid  hath  become 

forfeited,  and  an  action  hath  accrued  to  the  plaintiff  to  demand 

and  have  of  the  said  defendants  the  said  sum  of  dollars, 

first  above  demanded. 

Breach.  Yet  the  said  defendants,  although  often  requested,  have  not,  nor^ 
has  either  of  them;  as  yet  paid  to  the  said  plaintiff  the  said  sum  of 
dollars  first  above  demanded,  nor  any  part  thereof,  but 
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OonelvMon. 


Title  of  Court 
and  Rules, 
'.tur. 


the  same  to  pay  the  said  defendants  have,  and  each  of  them  hath, 
hitherto  wholly  failed  and  refused,   and  still  do  fail  and  refuse^ 

to  the  damage  of  the  said  plaintiff  $ .     And  therefore  ho 

brings  his  suite. 

C.  v.,  p.  q. 

129.  Declaration  in  Debt,  on  Arbitration-Bond. 
{Ante,  p.  147  ;  Eob.  Forms,  435 ;  2  Chit.  PI.  395.) 
Circuit  Court  of  A  County,  to  wit : 

■ Rules,  18—. 

C.  C.  complains  of  D.  D.,  of  a  plea  that  he  render  unto  the  said 

plaintiff  the  sum  of dollars,  \the  penalty  of  tTie  o/rMtration- 

JotmZ,]  which  to  the  said  plaintiff  he  owes,  and  from  him  unjustly. 

Statement  of     detains  :   For  this,  to  wit :  that  heretofore,  to  wit,  on  the 

Cause  of  Ac-    day  of ,  in  the  year  18 ,  the  said  defendant,  by  his  oer- 

tion.  tain  writing  obligatory,  sealed  with  his  seal,  and  to  the  court  now 

Making  Bond,  here  shown,  the  date  whereof  is  the  day  and  year  aforesaid,  ac- 
knowledged himself  to  be  held  and  firmly  bound  unto  the  said 

plaintiff  in  the  just  and  full  sum  of dollars,  to  be  paid  to 

Condition.  the  said  plaintiff.:  To  which  said  writing  obligatory,  there  was  and 
is  a  condition  annexed,  to  the  effect  following,  to  wit :  that  where- 
as, ^pursue  the  recital  of  the  condition,  and  then  say,']  it  was  pro- 
vided that  if  the  said  defendant  should  well  and  truly  abide  by  and 
perform  the  award  which  should  be  made  in  the  case  by  the  re- 
ferees aforesaid,  or  any  two  of  them^  then  the  said  writing  obliga- 
tory should  be  void,  otherwise  should  remain  in  full  force  and 
Breach  of  Con-  virtue.  And  the  said  plaintiff  says  that  the  said  referees  having 
dition  averred,  taken  upon  themselves  the  burden  of  the  said  arbitration,  did  in 
due  manner,  and  within  the  time  for  that  purpose  appointed,  to 
wit,  on  the day  of  ,  18 — ,  duly  make  and  publish 


Making 
Award. 


Eight  of  Ac- 
tion inferred. 


Breach. 


their  award  in  writing,  subscribed  with  their  own  proper  hands,  of 
and  concerning  the  said  matters  in  difference  between  the  said 
parties,  ready  to  be  delivered  to  the  said  parties  in  difference,  or 
such  of  them  as  should  desire  the  same,  and  bearing  date  the  day 
and  year  last  aforesaid,  and  did  thereby  award  and  direct  that  the 

said  defendant  should  pay  to  the  said  plaintiff  the  sum  of 

dollars,  [set  out  the  awa/rd  so  far  as  relates  to  the  payment  of 
money, ~\  with  lawful  interest  on  the  said  sum  so  awarded,  from  the 

day  of ,  18 — ,  until  paid,  and dollars  for  the 

costs  of  the  award ;  of  which  award  the  said  defendant  then  and 
there  had  notice.  And  the  said  plaintiff  avers  that  the  said  defen- 
dant has  not,  although  often  requested,  as  yet  paid  to  the  said 

plaintiff  the  said  sum  of dollars,  with  interest  as  aforesaid,. 

and  the  costs  aforesaid,  or  any  part  of  either,  and  so  the  said 
plaintiff  says  that  the  said  defendant  did  not  well  and  truly  abide 
and  perform  the  award  of  the  said  referees,  and  so  hath  broken 
the  condition  of  the  said  writing  obligatory.  By  reason  whereof 
an  action  hath  accrued  to  the  said  plaintiff  to  have  and  demand  of 
the  said  defendant  the  said  sum  of dollars,  first  above  de- 
manded. 
Yet  the  said  defendant,  although  often  requested,  has  not  as  yet. 
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paid  to  the  said  plaintifi  the  said  sum  of dollars,  first  above 

demanded,  or  any  part  thereof,  bnt  to  pay  the  same  has  hitherto 
wholly  failed  and  refnBed,'and  still  doth  fail  and  refnse,  to  the 

ConchiMon.       damage  of  the  said  plaintiff  $ .     And  therefore  he  brings 

his  amte. 

TJ.  H,  W.,  p.  q. 


130.  Declaration  in  Debt,  on  Award. 
(Ante,  p.  146  ;  2  Chit.  PL  395.) 

TiUe  of  Court       Cirenit  Court  for  A  County,  to  wit : 
and  Rules.  Bnles,  18—, 

Q^ueritur.  0.  C.  complains  of  D.  D.,  of  a  plea  that  he  render  unto  him  the 

sum  of dollars,  [mm  awarded  to  be  paid,  or  if  there  are 

several  counts,  the  aggregate  of  them  aZJ,]  which  to  the  said  plain- 

Statement  of  tiff  the  said  defendant  owes,  and  from  him  unjustly  detains  :  For 
Cause  of  Ac-  this,  to  wit :  that  whereas  certain  differences  having  arisen,  and 
turn.  being  depending  between  the  said  plaintiff  and  the  said  defendant, 

1st  Count.  the  said  plaintiff  and  the  said  defendant,  by  two  several  writings 

Submission.       obligatory,  bearing  date  each  on  the  day  of — ,  18 — . 

mutually  promised,  and  bound  themselves  each  to  the  other,  in 
certain  penal  sums  therein  mentioned,  which  said  writings  obliga- 
tory were  respectively  conditioned  to — [set  out  the  substance  of 
the  amdiUon.]  And  the  said  plaintiff  further  says,  that  the  said 
A.  A.,  the  arbitrator  aforesaid,  having  taken  upon  himself  the 
burden  of  th^  said  arbitration,  did  in  due  manner,  and  within  the 

Award.  time  for  that  purpose  appointed,  to  wit,  on,  &c. ,  [date  of  award,'] 

duly  make  and  publish  his  award  in  writing,  subscribed  with  his 
own  proper  hand,  of  and  concerning  the  said  matters  in  difference 
between  the  said  parties,  ready  to  be  delivered  to  the  said  parties 
in  difference,  or  such  of  them  as  should  desire  the  same,  and  bear- 
ing date  the  day  and  year  last  aforesaid,  and  did  thereby  award 
and  direct  that  the  said  defendant  should  pay  the  said  plaintiff  the 

sum  of  dollars,  [set  out  the  award  so  fa/r  as  relates  to  the 

payment  of  moTiey],  with  lawful  interest  thereon  from  the 

day  of ,  18 — ,  until  paid,  and dollars,  as  the  costs  of 

the  award,  which  said  sums  when  paid  should  be  in  full  satisfac- 
tion of  all  claims  or  demands  of  the  said  plaintiff,  upon  or  agaiust 
the  said  defendant  for  or  in  respect  of  the  said  matters  in  differ- 
ence, as  by  the  said  award,  reference  being  thereunto  had,  will  more 

Notice  of  Aw'd.  fully  appear ;  of  which  said  award  the  defendant,  on  the  day  and 
year  last  aforesaid,  had  notice.     And  the  said  plaintiff  says  that 

Default.  the  said  defendant  has  not  as  yet  paid  to  the  said  plaintiff  the  said 

sum  of dollars,  so  awarded,  with  interest  as  aforesaid,  and . 

the  costs  aforesaid,  or  any  part  thereof,  although  often  requested 

Bight  of  Ac-      so  to  do,  whereby  an  action  hath  accrued  to  the  said  plaintiff  to 
tion  inferred,  demand  and  have  of  the  said  defendant  the  said  sum  of  ^—— 
dollars,  with  interest  as  aforesaid,  and  the  costs  aforesaid. 

2nd  Count.  And  for  this  also,  that  the  said  defendant  heretofore,  to  wit, 

Indeb's  Cotuit.  on  the day  of ,  18 — ,  was  indebted  to  the  said  plain- 
tiff in  the  further  sum  of dollars,  with  lawful  interest  there- 
on, from  the day  of ,  18 — ,  until  paid,  and 
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dollars,  costs  of  award,  upon  and  by  virtue  of  a  certain  award, 
made  by  the  said  A.  A.,  upon  and  by  virtue  of  a  certain  submis- 
sion before  that  time,  made  by  the  said  plaintiff  and  the  said  de- 
fendant, mutually,  to  stand  to  and  abide  by  the  award,  order,  and 
determination  of  the  said  A.  A.  of  and  concerning  all  matters  in 
difference  then  depending  between  the  said  plaintiff  and  defen- 
dant, and  upon  and  by  virtue  of  which  said  reference,  the  said  A. 
A.  had  then  awarded  that  the  said  defendant  should  pay  to  the 
said  plaintiff,  a  certain  sum  of  money,  to  wit,  the  said  last  men- 
tioned sum  of  money,  and  being  so  indebted,  the  said  defendant, 
in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  undertook  and  then  faithfully  agreed  to  pay  the  said 
plaintiff  the  said  last  mentioned  sum  of  money,  when  the  said  de- 
fendant should  be  thereunto  afterwards  requested. 

[Counts  for  money  paid  and  an  aeamnt  stated  in  debt,  may  often 
be  added  with  ad/eantage.'] 

Qen'l  Breach.        Yet  the  said  defendant  has  not  as  yet  paid  to  the  said  plaintiff, 

although  often  requested  so  to  do,  the  said  sum  of dollars, 

first  above  demanded,  or  any  part  thereof ;  but  to  pay  the  same 
the  said  defendant  has  wholly  failed  and  refused,  and  still  doth 

Conclusion.        fail  and  refuse,  to  the  damage  of  the  said  plaintiff  $ .      And 

therefore  he  brings  his  suite. 

B.  K.  W.,  p.  q. 

131.  Declaration  in  Debt,  on  Guardian's  Bond. 

(T,  C.  1873,  c.  133,  §  5  ;  Id.  c.  12,  §  6,  7  ;  1  Kob.  Form^,  453.) 

Title  of  Court       Circuit  Court  for  A  County,  to-wit : 
and  Mules.  Kules,  18 — . 

QueritUir.  The  Commonwealth  of  Virginia,  which  sues  at  the  relation  and 

for  the  benefit  of  "W.  W.,  complains  of  D.  D.,  S.  S.,  and  H.  H.,  of 

a  plea  that  they  render  unto  the  said  plaintiff  the  sum  of 

dollars,  [the  penalty  of  tJie  bond,']  which  to  the  said  plaintiff  they 

Statement  of     owe,  and  from  it  unjustly  detain  :  For  this,  to  wit  :  that  hereto- 

Gause  of  Ac-   fore,  to  wit,   on  the day  of ,  in  the  year  18 — ,  the 

tion.  said  defendants,  by  their  certain  writing  obligatory,  dated  on  the 

Making  Bond,  day  and  year  last  aforesaid,  sealed  with  their  seals,  an  attested  copy 
whereof  is  to  the  court  now  here  shown,  the  original  of  the  said 

writing  obligatory  being  filed  in  the  clerk's  office  of  the court 

for  the of ,  acknowledged  themselves  to  be  held  and 

firmly  bound  unto  the  said  plaintiff  in  the  sum  of  dollars 

above  demanded,  to  be  paid  to  the  said  plaintiff  :  To  which  said 

Condition.         writing  obligatory  a  condition  was  and  is  annexed,  to  the  effect 

following,  to  wit :  that  whereas  the  said  D.  D.  had  by  the  

court  of  the of ,  been  appointed  guardian  of  the  said 

W.  W.,  orphan  of  C.  W.,  deceased,  now  if  the  said  D.  D.  should 
faithfully  discharge  the  duties  of  the  said  trust,  and  at  the  expira^ 
tion  thereof  should  deliver  and  pay  all  the  estate  and  money  in  his 
hands,  or  with  which  he  is  chargeable  by  reason  of  such  trust,  to 
those  entitled  thereto,  then  the  said  writing  obligatory  should  be 

Breach  of  Con-  void,  otherwise  should  remain  in  full  force.   And  the  said  plaintiff  in 
dition  averred,  fact  says  that  the  said  W.  W.  has  attained  to  lawful  age,  and  that 
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Settlement  of 
Gnardian's 
Accounts. 


Balance  due. 


the  said  D.  D.  has  not  paid  and  deUvered  to  the  said  W.  W.  all 
snch  estate  and  money  In  his  hands,  or  with  which  he  is  charge- 
able by  reason  of  the  said  trust,  and  which  belongs  to  and  is  due 
to  the  said  W.  W.,  but  the  said  D.  D.  has  failed  so  to  do  in  this, 
to  wit,  that  an  ex-parte  settlement  of  the  accounts  of  the  said  D. 
T>.,  as  gnardian  of  the  said  W.  W.,  was  made  in  pursuance  of  the 
statute  in  that  case  made  and  provided,  by  and  before  M.  6.,  the 

commissioner  of  accounts  of  the  said  court  of  the 

of ,  and  that  the  said  D.  D.  was,  on  the day  of , 

18 — ,  indebted  to  the  said  W.  W.  in  the  sum  of  dollars, 

with  lawfnl  interest  thereon,  [or  on doUars,  part  thereof, "^ 

from  the day  of «-,  18 — ,  until  paid,  which  settlement  was 

by  the  said  commissioner  of  accounts  duly  reported  to  the  said 

' court  for  the of ,  and  by  the  said  court,  by 

its  order,  dated  the day  of  ,  18 — ,  was  approved  and 

confirmed,  and  ordered  to  be  recorded,  as  by  the  record  still  re- 
maining in  the  said  court  more  fully  appears.     And  the  said  plain- 
Failure  to  pay.  tiff  avers  that  the  said  sum  of  dollars,  with  interest  as 

aforesaid,  so  due  and  in  arrear  to  the  said  W.  W.,  and  every  part 
thereof,  is  still  in  arrear  and  unpaid  to  the  said  W.  W.,  although 
the  said  D.  D.  has  been  often  requested  to  pay  the  same,  but  the 
said  D.  D.  to  pay  the  same  has  hitherto  wholly  faUed  and  refused, 
and  still  fails  and- refuses,  so  to  do.  By  reason  of  which  breach  of 
the  said  condition,  the  said  writing  obligatory  became  and  was  for- 
feited, and  thereby  an  action  has  accrued  to  the  said  plaintiff  to 
demand  and  have  of  and  from  the  said  defendants  the  said  sum  of 
dollars,  first  above  demanded. 


Bight  of  Ac- 
tion, inferred. 


Breach. 


Condusion. 


Xet  the  said  defendants,  although  often  requested,  have  not,  nor 
has  either  of  them,  as  yet  paid  to  the  said  plaintiff  the  said  sum  of 

dollars  first  above  demanded,  or  any  part  thereof,  but  the 

same  to  pay  the  said  defendants  have,  and  each  of  them  hath, 
hitherto  whoUy  failed  and  refused,  and  still  do  fail  and  refuse,  to 

the  damage  of  the  said  plaintiff  8 .     And  therefore  the  said 

plaintiff  brings  its  »u£te. 

H.  0.  W.,  p.  q. 


132.  Declaration  in  Debt,  for  Rent. 
{AnU,  p.  131 ;  1  Bob.  Forms,  445 ;  2  Chit  PL  430.) 
TiUe  of  Cmirt       CSrcuit  Court  for  A  County,  to  wit : 

arid  Bules.  Eules,  18 — . 

Queritur.  C.  C.  complains  of  T.  T.,  of  a  plea  that  he  render  unto  the  said 

plaintiff  the  sum  of  dollars  [the  amount  of  rent  alleged  to 

be  dv£,  or  if  there  are  seTieral  counts,  the  aggregate  of  the  gums 

Statement  of    claimed  in  them  oK,]  which  to  him  the  said  defendant  owes,  and 

Cause  of  Ac-  from  him  unjustly  detains:   For  this,  to  wit :    that  heretofore, 

Uon.  to-wit,  on  the day  of  ,  in  the  year  18 — ,  the  said  plain- 

1st  Count.         tiff  demised  to  the  said  defendant  a  certain  messuage  and  prem- 

Demise.  ises,  with  the  appurtenances,  to  have  and  to  hold  the  same  to  the 

said  defendant  for  a  certain  term  of  years,  to  wit,  for  and  during 

the  term  of  •  years  then  next  ensuing,  and  fully  to  be  com- 

Bent.  plete  and  ended,  yielding  and  paying  therefor  to  the  said  plaintiff, 
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during  the  said  term,  the  yearly  rent  of  dollars  in  gold,  on 

Entry  of  the  first  day  of  the  months  of and respectively,  by  even  and 

Tenant.  equal  portions.  By  virtue  of  which  said  demise  the  said  defen- 
dant entered  into  the  said  demised  premises  with  the  appurte- 
nances, and  was  possessed  thereof  from  <lienceforth,  untU  and 
upon  the day  of  ,  18 — ,  when  a  large,  sum  of  money, 

Arrears  of  to  wit,  the  sum  of dollars,  of  the  rent  aforesaid  for  the  space  ■ 

Kent.  of  ,  ending  on  the  day  and  year  last  aforesaid,  and  then  last 

elapsed,  became  and  was  due  and  payable  from  the  said  defendant 
to  the  said  plaintiff,  and  still  is  in  arrear  and  unpaid  to  the  said 

Bight  of  Ac-     plaintiff.     Whereby  an  action  hath  accrued  to  the  said  plaintiff  to 

tion  inferred,  demand  and  have  of  and  from  the  said  defendant  the  sum  of 

dollars  first  above  demanded  [or  if  there  are  several  counts,  say — 
parcel  of  t?ie  sum  above  demanded.  ] 

2nd  Count.  And  for  this  also,  that  the  said  defendant  afterwards,  &c.,  [in- 

serting an  indebitatus  count  in  debt,  2  Chit.  PI.  431,  385,  41.] 

Breach.  Yet  the  said  defendant,  although  often  requested,  hath  not  as 

yet  paid  to  the  said  plaintiff  the  said  sum  of  ■ dollars  first 

above  demanded,  or  any  part  thereof,  but  the  same  to  pay  hath 
hitherto  wholly  failed  and  refused,  and  still  doth  fail  and  refuse. 

Conclusion,        to  the  damage  of  the  said  plaintiff  $ .      And  therefore  he 

brings  his  suite. 

O.  G.  C,  Jr.,  p.  q. 

133.  Declaration  in  DebL  on  Judgment. 

(2  Chit:  PI.  482,  484.) 
Title  of  Oowrt       Circuit  Court  of  A  County,  to  wit : 

and  Rules.  Kules,  18 — . 

Queritur.  C.  C.  complains  of  D.  D;,  of  a  plea  thafche  render  unto  the  said 

plaintiff  the  sum  of dollars,  which  to  him  the  said  defen- 

Statement  of     dant  owes,  and  from  him  unjustly  detains :  For  this,  to  wit :  that 

Cause  of  Ac-    heretofore,  to  wit,  on  the day  of ,  in  the  year  18 — , 

tion.  in  the court  for  the of ,  the  said  plaintiff,  by 

Judgment'Ob-  the  consideration  and  judgment  of  the  said  court,  recovered  against 

tained.  the  said  defendant,  the  sum  of dollars  above  demanded, 

[or,  if  the  judgment  were  in  an  action  of  debt,  say — "  as  well  a  cer- 
tain debt  of dollars,  as  also doUars,"~\  which  in  and  by 

the  said  court  were  adjudged  to  the  said  plaintiff  for  his  damages 
which  he  had  sustained,  as  well  by  reason  of  the  non-performance 
by  the  said  defendant  of  certain  promiECs  and  undertakings  then 
lately  made  by  the  said  defendant  to  the  said  plaintiff,  [or,  if  the 
judgment  were  in  debt,  say — "  by  reason  of  the  detention  of  the  said 
debt,"]  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  be- 
half expended,  whereof  the  said  defendant  was  convict,  as  by 
the  record  and  proceedings  thereof  remaining  in  the  said  court. 
Judgment  not  more  f uUyJappears  :  which  said  judgment  still  remains  in  full  force 
Satisfied.  and  effect,  not  reversed,  satisfied,  or  otherwise  vacated :   Where- 

Kight  of  Ac-      by  an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and 

tion  inferred,  have  of  and  from  the  said  defendant,  the  said  sum  of dol- 

0    lars  above  demanded. 
Breach.  Yet  the  said  defendant,  although  often  requested,  hath  not  aa 
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yet  paid  to  the  said  plaintiff  the  said  snm  of dollars  above 

demanded,  or  any  part  thereof,  bnt  the  same  to  pay  hath  hitherto 

wholly  failed  and  refnsed,  and  stiU  doth  fail  and  refuse,  to  thff 

OonclvMdn.       damage  of  the  said  plaintiff  f .      And  therefore  he  bringa 

his  suite. 

G.  B.  L.  T.,  p.  q. 

134.  Declaration  in  Debt,  on  a  Negotiable  Note  Protested. 
By  Payee  against  Maker. 
(See  2  Chit.  PI.  388  ;  Greening's  Forms,  171.) 
TiUe  of  Court      Circuit  Court  for  A  Countj^  to  wit : 

and  Mules.  Bnles,  18 — . 

Queritur.  C.  C.  complains  of  D.  D.  of  a  plea  that  he  render  unto  the  said 

plaintiff  the  sum  of dollars,  [amount  of  note  and  costs  of 

protest^  which  to  him  the  said  defendant  owes,  and  from  him  un- 
justly detains :  For  this,  to  wit,  that  heretofore,  to  wit,  on  the 

day  of in  the  year  of  our  Lord  eighteen  hundred  and , 


Statement  of 
;_  Cause  of  Ac- 
tion. 

'M'alriTig  of 

Note. 


Payable  at 
Bank. 

Presentment. 


the  said  defendant  made  his  certain  note  in  writing,  commonly 
called  a  negotiable  note,  the  date  whereof  is  the  day  and  year  afore- 
said, and  then  delivered  the  same  to  the  said  plaintiff,  whereby 

the  said  defendant  promised  and  agreed  days,  [or  "■weeks" 

or  months,"  as  the  case  may  be,]  after  the  date  of  the  said  note, 
(which  period  had  elapsed  before  the  commencement  of  this  suit,) 
for  value  received  to  pay  to  the  said  plaintiff  at  [fheploDe  mentioned 
in  the  note,  being  a  bank,  savings  bank,  or  licensed  broker's  office 
witUn  the  State.  T.  C.  1873,  c.  141,  §  7],  dollars  above  de- 
manded ;  and  the  said  plaintiff  avers  that  afterwards,  to  wit,  on  the 

day  of in  the  year  of  ovir  Lord  eighteen  hundred  and 

-,  wSen,  according  to  the  tenor  and  effect  thereof  and  the 

usage  and  custom  of  merchants,  the  said  note  became  due  and  pay- 
able, the  same  was  presented  and  shown  for  payment  at  [the  place 

Default.  mentioned  in  the  note],  but  the  said  defendant  did  not,  nor  did  any 

other  person,  pay  the  said  sum  of dollars  in  the  said  note 

specified  to  the  said  plaintiff,  or  otherwise  howsoever ;  whereupon  the 
said  note  was  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
duly  protested  for  non-payment  thereof  according  to  the  said  usage 

Costs  of  Pro-    and  custom  of  merchants,  and  thereby  the  said  plaintiff  was  obliged 

test.  to  incur  and  did  iucur  and  pay  for  the  protest  of  the  said  note  and 

otherwise,  charges  to  a  great  amount,  to  wit,  to  the   amount  of 

Notice.  dollars,  which  together  with  the  said  sum  of dollars,  [tfi£ 

amount  of  th£  note,]  make  up  the  sum  of dollars  above  de- 
manded ;  of  all  which  said  several^  premises  the  said  defendant 
afterwards,  to  wit,  on  the day  of ,  in  the  year  of  our  Lord 

Bight  of  Ac-      eighteen  hundred  and ,  had  notice.     By  means  whereof,  and 

tion  inferred,  by  reason  of  the  non-payment  of  the  sum  of doUars  above  de- 
manded, an  action  hath  accrued  to  the  said  plaintiff  to  demand 
and  have  of  and  from  the  said  defendant  the  said  sum  of dol- 
lars above  demanded,  with  lawful  interest  thereon  from  the  — ■ — 

day  of ,  in  the  year  of  our  Lord  eighteen  hundred  and , 

until  payment.  • 

Breach.  Yet  the  said  defendant,  although  often  requested,  hath  not  as  yet 
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paid  to  the  said  plaintiff  the  said  sum  of  dollars  above  de- 
manded, or  any  part  thereof,  or  of  the  interest  thereon,  as  afore- 
said ;  but  the  same  to  pay  hath  hitherto  wholly  refused,  and  still  i 
doth  refuse,  to  the  damage  of  the  said  plaintiff  of  | .    And  there- 
fore he  brings  his  suite. 

W.  C.  B.,  p.  q. 


135.  Declaration  in  Debt,  on  Negotiable  Note  Protested. 
By  Indorsee  against  Maher  and  two  Indorsers. 

(V.  C.  187S,  c.  141,  §  7,  11.) 
Circuit  Court  for  A  County,  to  wit : 

Rules,  IS — . 

C.  C.  complains  of'D.  D.,  W.  B.,  and  T.  T.  of  a  plea  that  they 

-  dollars,  [a/mount  of  note,  and 


Title  of  Court 
and  Bides. 
Qui  ritur. 


reiider  xmto  him  the  sum  of  — 
Sti  I  feme  I  it  of     casta  of  protest,']  which  to  him  they  owe,  and  from  him  unjustly  de- 

Cini.v,  of  Ac-    tain,  for  this,  to  wit :  that  heretofore,  to  wit,  on  the day  of 

t/on.  ,  in  the  year  of  our  Lord  eighteen  hundred  and ,  the 

!Makiug  Note,  said  D.  D.,  according  to  the  custom  and  usage  of  merchants,  made 
his  certain  promissory  note  in  writing,  commonly  called  a  negoti- 
able note,  the  date  whereof  is  the  day  and  year  aforesaid,  and  then 
delivered  the  same  to  the  said  "VV.  B.,  whereby  he  promised  and 

agreed days  [or  "  weeks,"  oi  "montTis,"  &o.,  as  the  case  may 

be,] 'after  tHe  date  thereof,  (which  period  had  elapsed  before  the 

Payable  at         commencement  of  this  suit,)  for  value  received,  to  pay  to  the  said 

Bank,  &c.        "W.  B. ,  or  his  order,  at  [tJie  place  mentioned  in  the  note,  being  a 

bank,  savings  bank,  or  a  licensed  broker's  office,  V.  C.  1873,  e.  141, 

§  7,  11,]  dollars,  parcel  of  the  sum   above  demanded.     And 

First  Indorse-   the  said  plaintiff  says  that  the  said  W.  B.,  according  to  the  custom 

ment.  and  usage  of  merchants,  afterwards,  to  wit,  on  the  day  and  year  last 

aforesaid,  indorsed  and  delivered  the  said  note,  stiU  being  unpaid. 

Second  In-         to  the  said  T.  T.,  who,  according  to  the  same  custom  and  usage  of 

dorsement.       merchants,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 

indorsed  and  delivered  the  same,  still  beiug  unpaid,  to  the  said 

Presentment,     plaintiff.      And  the  said  plaintiff  avers  that  afterwards,  to  wit,  on 

the day  of ,  in  the  year  of  our  Lord  eighteen  hundred  and 

,  when,  according  to  the  tenor  and  effect  thereof,  and  accord- 
ing to  the  custom  and  usage  of  merchants,  the  said  note  became 
due  and  payable,  the  same  was  presented  and  shown  for  payment 
Default.  at  [tfie  place  mentioned  in  tlie  note'],  but  the  said  defendant  did  not, 
nor  did  either  of  them,  nor  did  any  other  person,  then  pay  the  sum 

of dollars  specified  in  the  note ;  whereupon  the  said  note 

Protest.  was  afterwards,  to  wit :  on  the  day  and  year  last  aforesaid,  duly 

protested  for  non-payment  thereof,  according  to  the  custom  and 

usage  of  merchants,  and  the  said  plaintiff  was  thereby  obliged  to 

Costs  of  Pro-    incur,  and  did  incur,  and  pay  charges  to  a  great  amount,  for  the 

test.  costs  of  the  said  protest,  to  wit,  to  the  amount  of dollars, 

which,  together  with  the  said  sum  of dollars,  [t?i£  amount  of 

the  note,]  make  up  the  sum  of dollars  above  demanded ;  of  all 

which  said  several  premises  the  said  defendant  afterwards,  to  wit» 
Notice.  on  the  day  and  year  last  aforesaid  had  notice.     By  means  whereof, 

and  by  force  of  the  statute  in  such  case  made  and  provided,  and  by 
Vol.  ly.— 88 
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Kight  of  Ac- 
tibn  inferred. 


Breach. 


Gonclimon. 


reason  of  the  non-payment  of  the  said  sum  of dollars  above 

demanded,  an  action  hath  accrued  to  the  said  plaintiff  to  demand 

and  have  of  and  from  the  said  defendant,  the  said  sum  of 

dollars,  above  demanded,  with  lawful  interest  thereon,  irovn  the 

day  of ,  in  the  year  of  our  Lord  eighteen  hundred 

and ,  until  payment. 

Yet  the  said  defendants,  although  often  requested,  have  not,  nor 
hath  either  of  them,  as  yet  paid  to  the  said  plaintiff  the  said  sum  of 
dollars  above  demanded,  or  any  part  thereof,  or  of  the  in- 
terest thereon  as  aforesaid,  but  the  same  to  pay  have  hitherto 
wholly  neglected  and  refused,  and  still  do  neglect  and  refuse,  to 

the  damage  of  the  said  plaintiff  of  S .     And  therefore  he 

brings  his  suite. 

3.  S.,  p.  q. 


hange  Protested 


136.  Declaration  in  Debt,  on  Foreign  Bill  of  Exch 
for  Non-acceptance. 

By  Indorsee  against  Drawer  and  two  Indorsees. 

(V.  C.  187.S,  0.  141,  §  9,  11.) 

Title  q/  Oourt,      Circuit  Court  for  A  County,  to  wit : 
and  Rules.  Rules,  18 — . 

QueHtur.  C.  C.  complains  of  D.  D.,  W.  B.,  and  T.  T.,  of  a  plea  that  they 

render  unto  him  the  sum  of dollars  [amount  of  hill,  ten  per  cent. 

damages  {or  if  drawn  on  any  place  out  of  Virginia  within  the  United 
States,  three  per  cent.'),  and  costs  of  protest ;  V.  C.  1873,  e.  141,  § 

9,  11],  with  interest  on  dollars  [principal  sum  and  costs  of 

protest;  V.  C.  1873,   c,  141,  §   11],  part  thereof,  after  the  rate  of 

per  centum  per  annum,  from  the  diiy  of  ,  in  the 

year  of  our  Lord  eighteen  hundred  and  {^ichen  the  bill  is  pay- 

able\,  until  payment,  which  to  him  the  said  defendants  owe,  and 
from  him  unjustly  detain  ;  For  this,  to  wit :  that  heretofore,  to  wit, 

on  the day  of ,  in  the  year  of  our  Lord  eighteen  hundred 

and  ,  the  said  T).  D.,  according  to  the  custom  and  usage  of 

merchants,  made  his  certain  bill  of  exchange  in  writing,  bearing 
date  the  day  and  year  last  aforesaid,  and  directed  the  said  bill  of 
exchange  to  A.  A.  (by  the  name  and  addition  of  Mr.  A.  A.,  Canton, 
China),  by  which  said  biU  of  exchange  the  said  D.  D .  requested 

the  said  A.  A. days  [or  "  weekx"  or  "months,"  &.C.,  as  the 

case  may  be]  after  the  date  [or  after  sight]  of  that  his  the  said  I). 
D.'s  third  bin  of  exchange,  first  and  second  of  the  same  tenor  and 
date  not  paid,  for  value  received  to  pay  to  the  said  W.  B.  [by  the 
name  and  addition  of  Mr.  W.  B.,  of  Kichmoud,  Virginia,  United 

States  of  America),  or  order,  the  sum  of dollars,  parcel  of  the 

sum  above  demanded,  and  then  delivered  the  said  biU  of  exchange 

to  the  said  W.  B.     And  the  said  plaintiff  says  that  the  said  W.  B., 

according  to  the  custom  and  usage  of  merchants,  afterwards,  to 

First  Indorse-    wit,  on  the  day  and  year  last  aforesaid,  before  payment  of  the 

ment.  money  specified  in  the  said  bill  of  exchange,  indorsed  and  deUv- 

Second  In-         ered  the  same  to  the  said  T.  T.,  who,  according  to  the  same  cus- 

dorsement.       torn  and  usage  of  merchants,  afterwards,  to  wit,  on  the  day  and 


Statement  of 
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Bill  by  Non- 
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Protest. 


Costs  of  Pro- 
test. 


Notice. 

Kight  of  Ac- 
tion inferred. 

As  to  Princi- 
pal. 

As  to  costs  of 
Protest. 

As  to 
Damages. 

As  to  Interest. 


Brectch. 


Conclusion. 


year  last  aforesaid,  before  payment  of  the  money  specified  in  the 
said  bill  of  exchange,  indorsed  and  delivered  the  same  to  the  said 
plaintiff.  And  the  said  plaintiff  avers  that  afterwards,  before  the 
time  when,  according  to  the  tenor  and  effect  of  the  said  bill  of  ex- 
change, the  same  was  payable,  the  same  being  then  unpaid,  to  wit, 

on.  the day  of ,  in  the  year  of  our  Lord  eighteen  hundred 

and ,  in  foreign  parts  beyond  the  limits  of  the  United  States, 

to  wit,  at  Canton,  in  the  empire  of  China,  the  said  biU  of  exchange 
was  presented  and  shown  to  the  said  A.  A.  for  his  acceptance 
thereof,  according  to  the  said  usage  and  custom  of  merchants ; 
but  the  said  A.  A.  did  not,  nor  would,  when  the  said  bill  of  ex- 
change was  so  presented  and  shown  for  his  acceptance  as  aforesaid, 
nor  at  any  time  before  or  afterwards  accept  the  same,  or  pay  the 
money  in  the  said  bill  specified,  or  any  part  thereof,  but  wholly 
neglected  and  refused  so  to  do,  nor  would  he  then,  or  at  any  other 
time,  accept  or  pay  the  said  first  or  second  of  exchange  in  the  said 
bill  of  exchange  mentioned,  or  either  of  them,  but  therein  wholly 
failed  and  made  default.     Whereupon  the  said  bill  of  exchange 

afterwards,  to  wit,  on  the day  of ,  in  the  year  of  our  Lord 

eighteen  hundred  and ,  at  Canton  aforesaid,  was  duly  protested 

for  non-acceptance  thereof,  according  to  the  custom  and  usage  of 
merchants,  and  thereby  the  said  plaintiff  was  obliged  to  incur,  and 
did  incur  and  pay  charges  to  a  large  amount  for  the  costs  of  the 

said  protest,  to  wit,  to  the  amount  of dollars,  another  parcel 

of  the  said  sum  of  dollars  above  demanded,  of  all  which 

several  preraises  the  said  defendants  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid  had  notice.  By  reason  whereof,  and  by 
force  of  the  statute  in  such  case  made  and  provided,  and  by  reason 
of  the  non-acceptance  of  the  said  bill  of  exchange  as  aforesaid,  an 
action  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  the 
said  defendants  the  said  sum  of dollars  [amount  of  file  KW]  to- 
gether with  the  said  sum  of dollars  [amount  of  costs  of  pro- 
test] and  the  sum  of dollars,  being  damages,  after  the  rate 

of  ten  per  centum  on  the  said  principal  sum  of dollars,  which 

said  three  sums  make  up  in  the  aggregate  the  said  sum  of  — ^  dol- 
lars above  demanded ;  and  also  to  demand  and  have  interest  on  the 

said  sum  of dollars,  [principal  sum  and  costs  of  protest,]  part 

of  the  sum  above  demanded,  after  the  rate  of per  centum  per 

annum,  from  the day  of ,  in  the  year  of  our  Lord  eighteen 

hundred  and ,  [wlien  the  Mil  is  pa/yable,']  until  payment. 

Yet  the  said  defendants,  although  often  requested,  have  not,  nor 
hath  either  of  them,  as  yet  paid  to  the  said  plaintiff  the  said  sum 

of dollars  above  demanded,  or  any  part  thereof,  or  any  part  of 

the  interest  aforesaid,  but  the  same  to  pky  have,  and  each  of  them 
hath,  wholly  neglected  and  refused,  and  still  neglect  and  refuse,  to 

the  damage  of  the  said  plaintiff  $ .     And  therefore  he  brings 

his  suite. 

K.  D.  C,  p.  q. 
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137.  Declaration  in  Debt,  on  Foreign  Bill  of  Exchange  Protested 

for  Non-Payment. 

By  Indorsee  against  Acceptor. 

Title  of  Court  Circuit  Court  for  A  County,  to  wit : 

and  Bules. Rules,  18 — . 

Queritur.  C.  C.  complains  of  D.  D.  of  a  plea  that  he  render  unto  the  said 

plaintiff  the  sum  of dollars,  [amount  of  bill  and  ten  per  cent. 

damages,  ai  if  drawn  on  any  place  out  of  Virginia,  loitMn  the 
United  States,  three  per  cent,  and  costs  of  protest ;  V.  C.  1873,  c.  141, 

§  9,  11,]  with  interest  on j, dollars,  [princi/pal  sum  and  costs  of 

protest.  Id.  Ill,]  part  thereof,  after  the  rate  of per  centum  per 

annum,  from  the day  of ,  in  the  year  of  our  Lord  eighteen 

hundred  and ,  [whe7i  bill  is payable,~\  until  payment,  which  t& 

Statement  of     him  defendant  owes,  and  from  him  unjustly  detains :  For  this,  to- 

Oause  of  Ac-    wit  :  that  heretofore,  to  Afit,  on  the day  of .  in  the  year 

tion.  of  our  Lord  eighteen  hundred  and ,  a  certain  J.  S.,  according 

Drawing  Bill,  to  the  custom  and  usage  of  merchants,  made  his  certain  bill  of  ex- 
change in  writing,  bearing  date  the  day  and  year  last  aforesaid,  and 
directed  the  said  bill  of  exchange  to  the  said  defendant  (by  the 
name  and  addition  of  Mr.  D.  D.,  Montreal  Canada,)  by  which  said 

bill  of  exchange  the  said  J.  S.  requested  the  said  defendant 

days  [or  '^  toeeks,"  or  ^'months,"  &c.,  as  the  case  may  be,]  after  the 
date  [or  "  after  sight  "]  of  that  his,  the  said  J.  S.'s,  second  bill  of 
exchange,  first  and  third  of  same  tenor  and  date  unpaid,  for  value 
received,  to  pay  to  one  W.  B.  (by  the  name  and  addition  of  Mr. 
W.  B.,  of  Lynchburg,  Va.,  United  States  of  America,)  or  order, 

the  sum  of dollars,  parcel  of  the  sum  above  demanded,  and 

then  delivered  the  said  bill  of  exchange  to  the  said  W.  B.  And  the 
said  plaintiff  avers  that  the  said  W.  B.  afterwards,  to-wit,  on  the 
day  and  year  last  aforesaid,  before  the  payment  of  the  said  sum  of 
Indorsement,  money  in  the  said  bill  of  exchange  specified,  endorsed  and  delivered 
the  same  to  the  said  plaintiff,  and  that  afterwards,  to  wit,  before 
the  time  when,  according  to  the  tenor  and  effect  of  the  said  bill  of 
exchange,  the  same  was  payable,  the  same  being  then  unpaid,  to- 
wit,  on  the day  of ,  in  the  year  of  our  Lord  eighteen  hun- 
dred and ,  in  foreign  parts,  beyond  the  limits  of  the  United 

States,  to  wit,  in  Montreal,  in  the  Dominion  of  Canada,  the  said 

Acceptance.       defendant  accepted  the  said  second  part  of  the  said  biU  of  exchange 

upon  sight  thereof,  according  to  the  custom  and  usage  of  merchants. 

And  the  said  plaintiff  says  that  afterwards,  when  the  said  biU  of 

exchange  became  due  and  payable,   according  to  the  tenor  and 

effect  thereof,  to  wit,  on  the day  of ,  in  the  year  of  our 

Lord  eighteen  hundred  and ,  the  said  bill  of  exchange  so  ac- 

Presentment  oepted  and  indorsed  as  aforesaid,  was  presented  and  shown  to  the 
for  Payment,  said  defendant  for  payment  thereof,  according  to  the  tenor  and 
effect  of  the  said  bUl,  and  the  said  defendant's  acceptance  thereof, 
and  according  to  the  custom  and  usage  of  merchants,  and  the  said 
defendant  then  had  notice  of  the  said  indorsement  so  made  thereon 
as  aforesaid,  and  was  then  requested  to  pay  the  said  sum  of  money 
in  the  said  bill  specified,  according  to  the  tenor  and  effect  of  the 
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BreiKli. 


<  'uibcluKion. 


said  bill,  of  the  said  defendant's  acceptance  thereof,  and  of  the 
said  endorsement  so  made  thereon  as  aforesaid,  but  the  said  de- 
fendant did  not,  or  would  at  the  said  time  when  the  said  bill  of  ex- 
change was  so  presented  and  shown  to  him  for  payment  thereof  as 
aforesaid,  or  at  any  time  before  or  afterwar-ds,  pay  the  said  sum  of 
money  in  the  said  bill  of  exchange  specified,  or  any  part  thereof, 
but  wholly  neglected  and  refused  so  to  do  ;  nor  did  he  pay  the  said 
first  and  third  of  exchange  in  the  said  biU  of  exchange  mentioned, 
or  either  of  them,  but  therein  wholly  failed  and  made  default ;  and 
thereupon  afterward,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
Montreal  aforesaid,  in  the  Dominion  of  Canada,  the  said  bill  of  ex- 
change was  duly  protested  for  non-payment  thereof,  according 
to  the  said  usage  and  custom  of  merchants,  and  thereby  the  said 
plaintiff  was  obliged  to  incur,  and  did  incur  and  pay,  charges  to  a 
large  amount  for  the  costs  of  protest  as  aforesaid,  to  wit,  to  the 

amount  of dollars,  parcel  of  the  said  sum  of dollars  first 

above  demanded  ;  of  all  which  said  several  premises  the  said  de- 
fendant afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
county  aforesaid,  had  notice.  By  means  whereof,  and  by  reason  of  the 
non-payment  of  the  bill  of  exchange  as  aforesaid,  an  action  hath  ac- 
crued to  the  said  plaintiff  to  demand  and  have  of  the  said  defendant 

the  said  sum  of dollars  \the  amount  of  the  bill,']  together  with 

the  sum  of dollars  [costs  of  protest,]  and  the  sum  of dollars, 

being  damages  after  the  rate  of  ten  per  centum  on  the  principal 
sum  of dollars,  which  said  three  sums  make  up  in  the  aggre- 
gate the  said  sum  of dollars  first  above  demanded,  and  also  to 

demand  of  and  from  the  said  defendant  interest  after  the  rate  of 
per  centum  per  annum  on  the  sum  of dollars,  [tlw  princi- 
pal sum  and  costs  of  po'ctest,]  part  of  the  sum  first  above  demanded, 

from  the  — ^  day  of ,  in  the  year  of  our  Lord  eighteen  hundred 

and ,  \i.Dhen  the  Mil  is  payable,]  until  payment. 

Yet  the  said  defendant,  although  often  requested,  hath  not  as  yet 

paid  to  the  said  plaintiff  the  said  sum  of dollars  first  above 

demanded,  or  any  part  thereof,  or  any  part  of  the  interest  aforesaid, 
but  the  same  to  pay  hath  hitherto  wholly  neglected  and  refused, 
and  still  doth  neglect  and  refuse,  to  the  damage  of  the  said  plaintiff 

of  $ .     And  thereupon  he  brings  his  suite.     ' 

J.  P.  C,  p.  q. 


Title  of  Court 
and,  Hides. 
Queritur. 


138.  Declaration  in  Debt,  hy  Payee  against  Acceptor  of  Order. 
(X  Bob.  Forms,  444;  Sands'  Forms,  473.) 
Circuit  Court  for  A  County,  to  wit : 

Rules,  18—. 

C.  C.  complains  of  D.  D.,  of  a  plea  that  he  render  unto  him  the 

sum  of  dollars,  with  interest  thereon,  after  the  rate  of  • 

per  centum  per  annum,  from  the  day  of  ,  18 — , 

until  paid,  which  to  him  the  said  defendant  owes,  and  from  him 
Statement  of     unjustly  detains  :  For  this,  to  wit :  that  heretofore,  to  wit,  on  the 

Cause  of  Ac-    day  of ,  in  the  year  18 — ,  a  certain  E.  B.,  by  a  cer- 

tion.  tain  writing,  signed  with  his  proper  name,  did  order  the  said  de- 

Making  Order,  fendant,  for  value  received,  to  pay  to  the  said  plaintiff  or  order 
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the  said  sum  of  — ■ dollars  above  demanded,  with  interest 

thereon,  after  the  rate  of per  centum  per  annum,  from  the 

day  of ,  18 —  ;  and  afterwards,  to  wit,  on  the 


Conclusion. 


day  of  - 


,  18 — ,  the  said  order  was  presented  and  shown  to  the 


said  defendant,  who  then,  by  indorsement  thereon,  signed  with 
the  said  defendant's  proper  name,  accepted  the  same,  and  thereby 

became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of 

dollars  above  demanded,  with  interest  thereon  as  aforesaid. 
Yet  the  said  defendant,  although  often  requested,  hath  not  as 

yet  paid  to  the  said  plaintiff  the  said  sum  of dollars  above 

demanded,  with  interest  thereon  as  aforesaid,  or  any  part  thereof, 
but  the  same  to  pay  hath  hjtherto  wholly  failed  and  refused,  and 
still  doth  fail  and  refuse  so  to  do,  to  the  damage  of  the  said  plain- 
tiff $ .     And  therefore  he  brings  his  suite. 

L.  P.  W.,  p.  q. 


139.  Declaration  in  Assumpsit,  upo7i  an  Open  Account. 
(2  Chit.  PI.  37,  89,  &c.) 
Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Bules,  18 — . 

Qiusritur.  C.  C.  complains  of  D.  D. ,  of  a  plea  of  trespass  on  the  case  in 

Statement  of     assumpsit  :  For  this,  to  wit  :  that  heretofore,  to  wit,  on  the 

Cause  of  Ac-   day  of ,  in  the  year  of  our  Lord  eighteen  hundred  and , 

tion.  the  said  defendant  was  indebted  to  the  said  plaintiff  in  the  sum  of 

1st  Count,         dollars,  for  goods,  wares  and  merchandise  before  that  time 

Indeb.  As-         by  the  said  plaintiff  sold  and  delivered  to  the  said  defendant,  and 
sumpsit.  at  his  special  instance  and  request ;  and  also  in  the  further  sum 

■Work  done.       of dollars,  for  the  work  and  labor,  care  and  diligence  of 

the  said  plaintiff  before  that  time  done,  performed  and  bestowed 
in  and  about  the  business  of  the  said  defendant,  and  for  him,  and 

at  his  special  instance  and  request ;  and  also  in  the  sum  of 

Money  lent.       dollars,  for  money  before  that  time  lent  and  advanced  to,  and 

Money  paid,      paid,  laid  out,  and  expended  for  the  said  defendant,  and  at  his 

like  special  instance  and  request ;  and  also  in  the  further  sum  of 

Money  had  and dollars,  for  other  'money  by  the  said  defendant  before  that 

received.  time  had  and  received  to  and  for  the  use  of  the  said  plaintiff  ;  and 

Consideration,  being  so  indebted,  the  said  defendant,  in  consideration  thereof, 

afterwards,  to  wit,  on  the  day  and  year  aforesaid,  undertook  and 

Promise  of        faithfully  promised  the  said  plaintiff  to  pay  him  the  said  several 

defendant.       sums  of  money  in  this  count  mentioned,  when  the  said  defendant 

should  be  thereunto  afterwards  requested  ; 

2nd  Count,  Ac-      And  for  this  also,  that  heretofore,  to  wit,  on  the  day  and  year 

count  Stated,  last  aforesaid,  the  said  defendant  accounted  with  the  said  plaintiff 

of  and  concerning  divers  other  sums  of  money  before  that  time 

due  and  owing  to  the  said  plaintiff,  and  then  in  arrear  and  unpaid ; 

Balance  Ascer-  and  upon  such  accounting,  the  said  defendant  was  found  in  arrear, 

tained.  and  indebted  to  the  said  plaintiff  inj  the  further  sum  of • 

,,  dollars,  and  being  so  found  in  arrear  and  indebted,  he,  the  said 

Consideration,  defendant,  in  consideration  thereof,  undertook  and  then  faithfully 
Promise.  promised  the  said  plaintiff  to  pay  to  him  the  said  sum  of  money 
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in  this  count  last  mentioned,  when  he,  the  said  defendant,  should 
be  thereunto  afterwards  requested. 

Breach.  Nevertheless  the  said  defendant,  not  regarding  his  said  several 

promises  and  undertakings,  hath  not  as  yet  paid  to  the  said 
plaintiff  the  said  several  sums  of  money,  or  any  or  either  of  them, 
or  any  part  thereof,  although  often  requested  so  to  do :  but  to 
pay  the  same  hath  hitherto  wholly  neglected  and  refused,  and  still 
doth  neglect  and  refuse,  to  the  damage  of  the  said  plaintiff  of 

(■onclunwn.       $ ,     And  therefore  he  brings  his  suite. 

H.  C.  C,  p.  q. 

140.  Declaration  hi  Assuiapsit  fur  Breach  of  Promise  to  Marry. 

(2  Chit.  PI.  .322,  &o.;   1  Kob.  Forms,  520;  Sands'  Forms,  489.) 
Title  of  Court,      Circuit  Court  for  A  County,  to  wit  : 

and  Rules.  Eules,  18 — - 

Queritur.  0.  C.  complains  of  D.  D. ,  of  a  plea  of  trespass  on  the  case  in 

Statement  of    assumpsit  :   For  this,  to  wit :    that  heretofore,  to  wit,  on  the 

Cause  of  Ac-    day  of  ,  in  the  year  18 — ,  in  consideration  that  the  said 

tion.                  plaintiff,  being  then  sole  and  unmarried,  at  the  special  instance 
Mutual  pro-       and  request  of  the  said  defendant,  had  then  undertaken  and  faith- 
mises  to  Mar-  fully  promised  the  said  defendant  to  marry  him  the  said  defen- 
ry.                      dant,  when  the  said  plaintiff  should  be  thereunto  afterwards  re- 
quested, the  said   defendant  undertook,  and  then  faithfully  pro- 
mised the  said  plaintiil  to  marry  the  said  plaintiff,  when  he,  the 
said  defendant,   should  be  thereunto  afterwards  requested.    And 
the  said  plaintiff  avers  that  she,  confiding  in  the  said  promise  and 
undertaking  of  the  said  defendant,  hath  always  from  thence  hitherto 
continued,  and  still  is  sole  and  unmarried,  and  hath  been  during 
all  the  time  aforesaid,  and  still  is  ready  and  willing  to  marry  the 
said  defendant,  whereof  the  said  defendant  hath  always  had  notice. 
And  although  the  said  plaintiil,   after  the   making  of    the  said 
promise  and  undertaking  of  the  said  defendant,  to  wit,  on  the 
Prt  requests      day  and  year  aforesaid,  requested  the  said  defendant  to  marry  the 
Deft  to  marry  said  plaintiff,  yet  the  said  defendant,  not  regarding  his  said  pro- 
her.                    mise  and  undertaking,   and  contriving  and  intending  to  deceive 
BreaeJt.              and  injure  the  said  plaintiff  in  this  behalf,  did  not,  nor  would,  at 
the  said  time  when  he  was  so  requested,  nor  at  any  other  time 
before  or  afterwards,  marry  the  said  plaintiff,  but  hath  hitherto 
wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse  so 
Conclusion.        to  do,  to  the  damage  of  the  said  plaintiff  $ .     And  there- 
fore she  brings  her  suite. 

F.  v.,  p.  q. 


141.  Declaration  in  Assumpsit,  upon  aWarranty  of  Soundness  of 

a  Chattel. 

(2  Chit.  PI.  279  ;   1  Eob.  Forms,  527.) 
Title  of  Court,      Circuit  Court  for  A  County,  to-wit : 

and  Rides.  Eules,  18 — . 

Queritur.  0.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case  in 


■/Ilir!'1    i'll.: 
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I  Statement  of     assumpsit :  For  this,  to  wit :  that  heretofore,  to  wit,  on  the 

Oause  of  Ac-    day  of ,   in  the  year  18—',   in  consideration  that  the  said 

1 ;  ■  Uan.  '  > ' '  ■-  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant, 

'  1st  Count.         would  buy  of  the  said  defendant  a  certain  horse,  at  and  for  a  cer- 

Consideratiou.  tain  price  or  sum  of  money,  to  wit,  the  sum  of  dollars,  to 

Dfef^t's  Pirom.    be  therefore  paid  by  the  said  plaintiff,  the  said  defendant  under- 
t<  fjf:ii  .1  took  and  then  faithfully  promised  the  said  plaintiff  that  the  said 

'!■■'''  '-■''.         horse  then  was  sound  [or /ree /rem  TOce,  &c.]     And  the  said  plaintiff 
avers  that  he,  confiding  in  the  said  promise  and  undertaking  of  the 
!      1  -  ■ -'  said  defendant,  did  afterwards,  to  wit,  on  the  day  and  year  afore- 

said, buy  the  said  horse  of  the  said  defendant,  and  then  paid  him 
Breach  of  war- for  the  same  the  said  sum  cjf  money;  nevertheless,  the  said  de- 
rtinly.     '  fendant,   contriving  and  intending  to  injure  the  said  plaintiff  in 

this  behalf,  did  not  regard  his  said  promise  and  undertaking,  but 
thereby  did  deceive  and  defraud  the  said  plaintiff  in  this,  to  wit, 
that  the   said  horse,  at  the  time  of  the  making  of  the  said  pro- 
lJot,pomid.  mise   and   undertaking   of   the   said   defendant,    was   not   sound 

[ox  free  from  vice,  &c.],  but  on  the  contrary  thereof,  was  at  that 
time  unsound,  [or  subject  to  the  vice  of,  &c.],  whereby  the  said 
horse  became  and  was  of  no  use  or  value  to  the  said  plaintiff  ; 
and  the  said  plaintiff  hath  been  put  to  great  charges  and  expense  of 
.Cljfl.|itgc(^,  in-  his  moneys  in  and  about  the  feeding,  keeping,  and  taking  care  of 
^^Upjij(^,.j,,  the  said  horse,  in  the  whole  amounting  to  a  large  sum  of  money, 

,,,      Yllri"  ''°  ^^^'  ^^^  swoa  of  dollars  ; 

,,2ifd,-,(5ognt,  And  for  this  also,  that  afterwards,  to  wit,  on  the  day  and  yea^ 

fj^^nsidpMation,  aforesaid,   in   consideration  that  the  said  plaintiff,  at  the  like 

special  instance  and  request  of  the  said  defendant,  had  then  bought 

of  the  said  defendant  a  certain  other  horse,  at  and  for  a  certain 

nhah  •!  other  price  or  sum  of  money,  then  agreed  upon  between  the  said 

^  ,  ,     .,.jp,  plaintiff  and  the  said  defendant,  the  said  defendant  undertook, 

J)ei£',<(j6f,Pro-       and  then  faithfully  promised  the  said  plaintiff,  that  the  said  last 

r  j^is^ij,  mentioned  horse,  at  the  time  of  the  said  sale  thereof,  was  sound, 

[or  free  from  vice'] ;  nevertheless,  the  said  defendant,  contriving 

and  intending  to  injure  the  said  plaintiff,  did  not  regard  his  said 

^^^qh  of  war-  last  mentioned  promise  or  undertaking,  but  thereby  deceived  and 

,  ranty.  defrauded  him  in  this,  to  wit,  that  the  said  last  mentioned  horse, 

[  I  ,  at  the  time  of  the  said  sale  thereof,  was  not  sound  [or  free  from 

,  ,  ,  vice'],  whereby  the  said  last  mentioned  horse  became  and  was  of  no 

,,  ^,1  use  or  value  to  the  said  plaintiff;  and  the  said  plaintiff  hath  been 

,  _,  „,,,  put  to  great  charges  and  expense  of  his  moneys  in  and  about  the 

.y^,,i)  feeding,  keeping,  and  taking  care  of  the  said  horse,  in  the  whole 

amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  dol- 

I  lars. 

Breach.  Wherefore  the  said  plaintiff  says,  that  by  reason  of  the  matters 

in  the  above  two  counts  of  this  declaration  set  forth,  he  is  injured 

\,''  and  hath  sustained  damage  to  the  amount  of  $ .      And  there- 

Conelusion.        fore  he  brings  his  suite. 

J.  W.  v.,  p.  q. 


l>ar,  o^jai 


■a  At 
6fiJ  yi'j 
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Statement  of 
Cause  of  Ac- 
tion. 


Defendant's 
Promise. 


Credit. 


Declaration  in  Assumpsit,  on  a  Guaranty. 

(2  Chit.  PI.  314.) 

Circuit  Court  for  A  County,  to  wit  : 
Kules,  18—. 

C.  C.  complains  of  D.  D.  of  a  plea  of  trespass  on  the  case  ill  as- 
sumpsit :  For  this,  to  wit :  that  heretofore,  to  wit,  on  the day 

of ,  in  the  year  18 — ,  in  Consideration  that  the  said  plaintiff,  at 

the  special  instance  and  request  of  the  said  defendant,  would  sell 
Consideration,  and  deliver  to  one  M.  M. ,  on  credit,  all  such  goods  as  the  said  M. 
M.  shoidd  have  occasion  for  and  require  of  the  said  plaintiff  in  the 
way  of  his  trade  and  business  as  a  hardware  merchant,  [or  wJiat- 
ecer  else  may  be  the  terms  of  the  guaranty  in  the  partioulw  case,  ] 
the  said  defendant  undertook  and  then  faithfully  promised  the  said 
plaintiff  to  be  accountable  to  the  said  plaintiff  for  whatever  goods 
the  said  plaintiff  should  sell  and  deliver  to  the  said  M.  M.  as  afore- 
said, [or  whatever  was  the  undertaking  of  the  guarantor.']  And  the 
said  plaintiff  avers  that  he,  confidtag  in  the  said  promise  and  un- 
dertaking of  the  said  defendant,  did  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  sell  and  deliver  to  the  said  M.  M. ,  on  a  certain 
credit  then  agreed  upon  between  the  said  plaintiff  and  M.  M.,  cer- 
tain goods  of  great  value,  which  the  said  M.  M.  then  had  occasion 
for  and  required  of  the  said  plaintiff  in  the  way  of  his  trade  and 
business,  and  at  and  for  certain  reasonable  prices  then  agreed  upon 
by  and  between  the  said  plaintiff  and  the  said  M.  M.  [or  if  no  stip- 
ulated price,  say,  at  and  for  certain  reasonable  sums  of  money, 
amounting,  etc.],  amounting  to  a  large  sum  of  money,  to  wit,  to  the 
sum  of dollars  [averring  the  plaintiff's  performance  of  the  con- 
sideration, whatever  it  may  be\,  and  that  although  the  said  credit  and 
the  time  for  the  payment  of  the  price  of  the  said  goods,  by  the  said 
M.  M.  to  the  said  plaintiff  hath  long  since  elapsed,  yet  the  said  M. 
M.,  although  he  was  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  requested  by  the  plaintiff  so  to  do,  hath  not  as  yet  paid  to 

him  the  said  sum  of dollars,  or  any  part  thereof,  but  hath 

hitherto  wholly  failed  and  refused  so  to  do,  of  all  which  said  pre- 
mises the  said  defendant  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  had  notice  ;  Yet  the  said  defendant,  not  regarding 
his  said  promise  and  undertaking,  but  contriving  and  intending  to 
deceive  and  defraud  the  said  plaintiff  in  this  behalf,  hath  not  as 
yet  accounted  to  the  said  plaintiff,  or  paid  the  said  sum  of  money, 
or  any  part  thereof,  for  the  said  goods,  or  any  part  thereof,  although 
the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, was  by  the  said  plaintiff  requested  so  to  do,  and  hath  hitherto 
wholly  neglected  and  refused,  and  stiU  wholly  neglects  and  refuses 

so  to  do,  and  the  said  sum  of  — ■  dollars  still  remains  wholly  due 

and  unpaid  to  the  said  plaintiff. 

Wherefore  the  said  plaintiff  says  that,  by  reason  of  the  premises, 

he  is  injured,  and  hath  sustained  damage  to  the  amount  of  $ 

And  therefore  he  brings  his  suite. 

K.  K.  B.,  p.  q. 


Default. 


Breach. 


Cuimlusion. 
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143.  Declaration  in  Assumpsit,  against  a  Purchaser  for  Loss  in 

Re-sale. 
(2  Chit.  PI.  267;  1  Kob.  Forms,  524.) 
Title  of  Court  Circuit  Court  for  A  County. 

and  Rules.  Eules,  18 . 

Queritur.  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  tlie  case  in 

Statement  of    assumpsit ;  For  this,  to  wit :  that  hei-etofore,  to  wit,  on  the 

Cause  of  Ac-   day  of ,  18 — ,  the  said  plaintiff  put  up  and  exposed,  by  pub- 

tion.  lie  auction,  in  lots,  amongst  other  things,  a  large  quantity  of  goods, 

Auction.  to  wit,  ;  then  lying  and  being  in  a  certain  warehouse,  situate 

and  being  at ,  [as  in  the  particulars  of  sale,"]  under  and  sub- 
Terms  of  Sale,    ject  to  the  following  conditions  of  sale,  that  is  to  say,  that  the 
highest  bidder,  &c.  [set  oat  the  conditions  of  sale].     As  by  the  said 
conditions  of  sale,  reference  being  thereunto  had,  will,  amongst 
other  things,  more  fuUy  appear,  of  all  which  said. premises  the  said 
defendant,  before  and  at  the  time  when  the  said  goods  were  so  put 
up  and  exposed  to  sale  as  aforesaid,  to  wit,  on  the  day  and  year 
Consideration,  aforesaid,  had  notice  ;  and  thereupon  afterwards,  to  wit,  on  the 
day  and  year  first  aforesaid,  in  consideration  of  the  premises,  and 
also  in  consideration  that  the  said  plaintiff,  at  the  special  instance 
and  request  of  the  said  defendant,  had  undertaken  and  faithfully 
promised  the  said  defendant  to  perform  and  fulfil  the  said  agree- 
ment and  stipulations  on  the  said  plaintiff's  part  and  behalf  to  be 
Defendant's       performed  and  fulfilled  ;  he,  the  said  defendant,  undertook  and 
Undertaking,  then  faithfully  promised  the  said  plaintiff  to  perform  and  -"uMl  the 
said  agreement  in  aU  things,  on  the  said  defendant's  part  to  be 
Sale.                   performed  and  fulfilled.     And  the  said  plaintiff  in  fact  saith,  that 
afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  the  said  de- 
fendant became  and  was  the  highest  bidder  for,  and  declared  the 

buyer  of  a  certain  lot  of  goods,  called  lot ,  parcel  of  the  said 

goods  so  put  up  and  exposed  to  sale,  under  and  subject  to  the  con- 
ditions aforesaid,   consisting  of  divers  ,  at  and  for  a  certain 

sum  of  money,  to  wit,  the  sum  of dollars,  then  bid  by  the  said 

defendant  for  the  same.  And  although  the  said  defendant,  in  pur- 
suance of  the  said  conditions  of  sale,  ought  to  have  cleared  away 
and  paid  for  the  said  lot  or  parcel  of  the  said  goods,  within  the 
space  of  one  month  from  the  said  sale  ;  and  although  the  said  de- 
fendant did,  during  the  space  of  one  month,  to  wit,  on  the 

day  of ,  18 — ,  clear  away  and  pay  for  a  part  of  the  said  lot  of 

Defendant's       goods,  yet  the  said  plaintiff  avers  that  the  said  defendant,  although 
Default.  often  requested,  did  not,  nor  would,  at  any  time  during  the  space 

of  one  month,  or  at  the  expiration  thereof,  clear  away  or  pay  for 
the  residue  of  the  said  lot  of  goods,  or  any  part  thereof,  according 
to  the  said  conditions  of  sale,  and  his  said  promise  and  undertak- 
ing so  by  him  in  manner  and  form  aforesaid  made  ;  but  on  the 
contrary  thereof,  the  said  defendant  permitted  the  residue  of  the 
said  lot  of  goods  to  remain  uncleared,  without  paying  for  the  same 
at  and  after  the  expiration  of  the  said  space  of  one  month,  being 
the  time  above  limited  for  clearing  away  the  same,  and  thereupon 
afterwards,  and  after  the  expiration  of  the  said  space  of  one  month, 
and  whilst  the  residue  of  the  said  lot  of  goods  remained  uncleared 
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Re-sale. 


Loss  by  Re- 
sale. 


Notice  to  De- 
fendant. 


Breach. 


Conclusion. 


and  unpaid  for  as  aforesaid,  to  wit,  on  tlie day  of ,  18 — , 

the  said  plaintiff,  according  to  the  said  conditions  of  sale,  and  in 
pursuance  thereof,  did  re-sell  the  residue  of  the  said  lot  of  goods,  so 
remaining  uncleared  and  anpaid  for  as  aforesaid,  that  is  to  say,  by 
public  sale  to  the  highest  bidder,  at  and  for  certain  sums  of  money, 
amounting  in  the  whole  to  a  much  less  sum  of  money,  to  wit,  the 

sum  of dollars  less  than  the  amount  of  the  said  sum  of  money 

so  as  aforesaid  bid  by  the  said  defendant  for  the  same,  and  thereby 
there  was  a  deficiency  upon  such  re-sale  to  a  large  amount,  to  wit, 

to  the  amount  of  the  said  sum  of dollars,  over  and  besides  the 

charges  attending  such  re-sale,  amounting  to  a  certain  other  sum 

of  money,  to  wit,  the  sum  of dollars,  and  making  together, 

with  the  said  sum  of dollars,  the  sum  of doUars ;  of  all 

which  said  several  premises  the  said  defendant  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  had  notice,  and  was  then  re- 
quested by  the  said  plaintiff  to  pay  him  the  said  sum  of dol- 
lars, according  to  the'  said  conditions  of  sale,  and  his  said  promise 
and  undertaking  as  aforesaid. 
Yet  the  said  defendant,  although  often  requested,  hath  not  as 

yet  paid  to  the  said  plaintiff  the  said  last-mentioned  sum  of 

dollars,  or  any  part  thereof,  but  the  same  to  pay  has  hitherto  wholly 
failed  and  refused,  and  still  doth  fail  and  reTuse,  to  the  damage  of 

the  said  plaintiff  $ And  therefore  he  brings  his  suite. 

F.  D.  B.,  p.  q. 


144.  Declaration  in  Assumpsit,  upon  aWriting Promising  to  Pay 
a  sum  in  Bank  Notes. 


TiUe  of  Court 
and  Rules. 

Queritur. 

Statement  of 
Cause  of  Ac- 
tion. 


(Sands'  Forms,  488  ;  1  Eob.  Forms,  509.;) 

Circuit  Court  of  A  County,  to  wit : 

Rules,  18—- 

C.  .C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case  in 

assumpsit :  For  this,  to  wit :  that  heretofore,  to  wit,  on  the 

day  of ,  in  the  year ,  the  said  defendant  was  indebted  to 


the  said  plaintiff  in  the  sum  of  • 


•  dollars,  for  divers  goods. 


wares  and  merchandize  before  that  time  by  the  said  plaintiff  sold 
and  delivered  to  the  said  defendant,  and  at  his  special  instance  and 

Consideration,  request,  and  being  so  indebted,  the  said  defendant,  in  considera- 
tion thereof,  then  made  his  certain  writing,  signed  by  him  with 

Promise  of  his  name,  the  date  whereof  is  the  day  and  year  aforesaid,  and  then 
Defendant.  delivered  the  same  to  the  said  plaintiff,  by  which  said  writing  the 
said  defendant  promised  to  pay  to  the  said  plaintiff,  for  value  re- 
ceived, six  months  after  the  date  thereof,  the  said  sum  of 

dollars,  in  notes  of  the  First  National  Bank  of  Richmond,  in  Vir- 
ginia; by  means  whereof  the  said  defendant  became  and  was 
liable  to  deliver  to  the  said  plaintiff,  six  months  after  the  date  of 
the  said  writing,  so  many  notes  of  the  said  First  National  Bank  of 
Richmond,   as  would   nominally  amount  to  dollars.     And 

Default  of  the  said  plaintiff  avers  that  the  said  defendant  did  not,  six  months 
Defendant,      after  the  date  of  the  said  writing,  and  according  to  the  tenor  and 
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effect  thereof,  deliver  to  Wm  so  many  notes  of  the  said  First  Na- 
tional Bank  of  Eiehmond  as  woiild  nomii^y  amount  to 

dollais,  nor  any  part  thereof,  but  therein  wholly  failed  and  made 
default ;  nor  has  the  said  defendant,  at  any  time  since,  delivered 
such  notes,  or  any  part  thereof,  to  the  said  plaintiff.  And  the  said 
.  plaintiff  further  says  that  the  said  notes  of  the  said  First  National 
Bank  of  Richmond,  which  ought  to  have  been  delivered  to  him  by 
the  said  defendant,  according  to  the  said  tenor  and  effect  of  the 
said  writing,  were  at  the  time  when  the  same  ought  to  have  been  so 
deUvered,  as  aforesaid,  and  are  now,  of  great  value,  to  wit,  of  the 

Value.  value  of dollars,  of  which  the  said  defendant  afterwards,  to 

wit,  on  the day  of — ,  18 — ,  \tlie  expiration  of  the  six 

Bi-ecKh .  month.8,  when  the  delivery  should  have  ieen  made,']  had  notice.    Yet 

the  said  defendant,  although  often  requested  by  the  said  plaintiff, 
hath  not  as  yet  paid  to  the  said  plaintiff  the  value  as  aforesaid  fo 

the  said  notes,  being  the  said  sum  of dollars,  nor  any  part 

thereof. 

{.'uiielusion.  By  means  of  all  which  premises  the  said  plaintiff  is  injured,  and 

hath  sustained  damage  to  the  amount  of  § -.     And  therefore 

he  brings  his  suite. 

W.  K.  B.,  p.  q. 


145.  Declaration  in  Assumpsit,  for  not  Accepting  Goods  SoM. 


Title  of  Court  Circuit  Court  for  A  County,  to  wit : 

and  Kules.  Eules,  18 — . 

Qutritur.  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case  in 

Statement  of     assumpsit :  For  this,  to  wit :  that  heretofore,  to  wit,  on  the 

Cause  of  Ac-    day  of ,  in  the  year  of  our  Lord  eighteen  hundred  and , 

tion.  the  said  defendant  bargained  for  and  bought  of  the  said  plaintiff, 

1st  Count,         and  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said 
■Contract  of        defendant,  then  and  there  sold  to  the  said  defendant  a  large  quan- 

Sale.  tity  of  goods  and  chattels,  to  wit, barrels  of  best  family  flour, 

fA.  the  rate  and  price  of dollars  for  each  and  every  barrel 

thereof,  to  be  delivered  by  the  said  plaintiff  to  the  said  defendant 

forthwith,  [or  '^within days  then  next  following,"  <fec.,  as 

the  case  may  be]  at ,  in  the  couuty  (or  city)  of ,  and 

to  be  paid  by  the  said  defendant  to  the  said  plaintiff,  on  the  de- 
livery thereof  as  aforesaid,  [or days  after  the  delivery  thereof 

as  aforesaid,  &c.,  as  the  case  may  be ;]  and  in  consideration  there- 
of, and  that  the  said  plaintiff  at  the  special  instance  and  request  of 
the  said  defendant,  had  then  and  there  undertaken  and  faithfully 
promised  the  said  defendant  to  dehrer  the  said  goods  and  chattels 
to  the  said  defendant  at  the  time  and  place  aforesaid,  the  said  de- 
fendant undertook,  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  accept  the  said  goods  and  chattels  of  and  from  the  said 
plaintiff,  and  to  pay  for  the  same  the  price  aforesaid  on  the  delivery 

thereof,  [or ''days  after  the  delivtry  thereof"  or,  &c.,  as  the 

case  may  be,]  to  him  the  said  defendant  as  aforesaid.  And  although 
the  said  plaintiff  afterwards  and  forthwith,  [or  "  within 
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Plaintiff's          days  then  nast  following ,"  according  to  the  stipulation,]  after  the 
readiness  to     making  of  the  said  promise  and  undertaking  of  the  said  defendant, 
perform.          to  wit,  on  the day  of ,  in  the  year  of  our  Lord  eigh- 
teen himdred  and ,  at  the  county  (or  city')  of aforesaid, 

was  ready  and  -willing,  and  then  and  there  tendered  and  offered  to 

deliver  the  said  goods  and  chattels,  that  is  to  say, barrels  of 

best  family  flour,  to  the  said  defendant,  and  then  and  there  re- 
quested the  said  defendant  to  accept  the  same,  and  to  pay  him  for 
the  same  as  aforesaid  the  price  aforesaid;  [If  the  price  is  not  to 
ie  paid  on  delivery,  this  last  avei'meiit  should  be  omitted.'] 

Breach  by  Yet  the  said  defendant,  not  regarding  his  said  promise  and  un- 

Defendant.  dertaking,  but  contriving  and  craftily  intending  to  deceive  and  de- 
fraud the  said  plaintiff  in  this  behalf,  did  not,  nor  would  at  the  said 
time  when  he  was  requested  as  aforesaid,  or  at  any  time  before  or 
afterwards,  accept  the  said  flour,  or  any  part  thereof,  of  and  from 
the  said  plaintiff,  or  pay  him  for  the  same  as  aforesaid,  (if  the  price 
is  not  to  be  paid  on  delivery,  omit  this  last  averment,')  but  then  and 
there  wholly  neglected  and  refused  so  to  do  ; 

2nd  Count,  And  for  this  also,  that  heretofore,  to  wit,  on  the day  of 

Contract  of ,  in  the  year  of  our  Lord  eighteen  hundred  and ,  in  con- 
sale,                    sideration  that  the  said  plaintiff,  at  the  special  instance  and  request 
of  the  said  defendant,  would  sell  him,  the  said  defendant,  certain 

goods  and  chattels,  to  wit,  barrels  of  best  family  flour,  at 

and  for  a  certain  price,  to  wit,  the  sura  of dollars,  for  each 

and  every  barrel  thereof,  [or  if  no  price  is  named,  Say  "ai  and  for 
a  reasonable  price  for  the  same,"~\  and  would  deliver  the  said  flour 
forthwith,  [or  according  to  the  terms  of  the  stipulation,]  the  said  de- 
fendant undertook  and  then  faithfully  promised  the  said  plaintiff 
to  accept  the  said  goods  and  chattels  of  and  from  the  said  plaintiff, 
and  to  pay  for  the  same  the  price  aforesaid  [according  to  the  stipu- 
lation.] And  the  said  plaintiff  avers  that  he,  confiding  in  the  said 
promise  and  undertaking  of  the  said  defendant,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  was  ready  and  willing,  and  then  and 
there  offered  to  deliver  the  said  flour  to  the  said  defendant,  and 
then  and  there  requested  him  to  accept  the  same,  of  all  which  said 
premises  the  said  defendant  then  had  notice. 

Yet  the  said  defendant,  not  regarding  his  said  promise  and  un- 
dertaking, but  contriving  and  intending  to  injure  the  said  plaintiff 
in  this  behalf,  did  not,  nor  would  then  or  at  any  other  time,  accept 
the  said  flour  of  the  said  plaintiff,  or  pay  him  the  said  price  there- 
for, or  any  part  thereof,  [according  to  the  stimulation,]  but  so  to  do 
the  said  defendant  hath  hitherto  wholly  neglected  and  refused,  and 
still  doth  neglect  and  refuse. 

Qen'l  Breach.  Wherefore,  the  said  plaintiff  says  that  he  hath  sustained  damage, 
by  reason  of  the  said  several  breaches  of  the  said  several  promises 
and  undertakings  in  the  said  several  counts  in  this  declaration 

above  mentioned,  to  the  amount  of  $ .      And  thereupon  he 

brings  his  suite. 

C.  B.,  p.  q. 


Plaintiff 's 
readiness  to 
perform. 


Breach  by 
Defendant. 


Conclusion. 
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146.  Declaration  in  Assumpsit,  hy  Assignee  against  Assignor  of 
Note,  when  Maker  is  Notoriously  Insolvent. 
(4  Eob.  Prac.  425.) 
Title  of  Court  Circuit  Court  for  A  County,  to  wit : 

and  Mules.  Eules,  18 — . 

Queritur.  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case  in  as- 

8tatement  of     sumpsit ;  For  this,  to  wit :  that  heretofore,  to  wit,  on  the day 

Cause  of  Ac-   of  ,  in  the  year  of  our  Lord  eighteen  hundred  and ,  one 

tio-n.  3.  S.  made  his  certain  note  in  writing,  commonly  called  a  promis- 

Making  Note,    sory  note,  the  date  whereof  is  the  day  and  year  aforesaid,  and 

thereby  promised  to  pay  to  tihe  said  D.  D.,  months  after  the 

date  of  the  said  note,  dollars  for  value   received.     And  the 

said  plaintiff  says  that  the  said  sum  of  money  in  the  said  note  speci- 
fied was  not  paid  at  the  time  appointed  therein  for  payment,  or  at' 
any  other  time  before  or  since,  but  that  the  same  is  still  in  arrear 
and  unpaid.     And  the  said  plaintiff  further  says,  that  afterwards, 

Assignment  of  to  wit,  on  the day  of ,  in  the  year  of  our  Lord  eighteen 

Note.  hundred  and ,  the  said  D.  D.  did,  by  an  indorsement  in  writing 

on  the  said  promissory  note,  signed  with  his  name,  the  said  pro- 
missory note  being  then  unpaid,  for  value  received,  assign  the  same 
Notorious  In-    to  the  said  plaintiff.     And  the  said  plaintiff  avers  that  immediately 
solvency  of      after  the  said  assignment  of  the  said  promissory  note,  and  before 
Debtor.            the  said  plaintiff  could  commence  any  suit  thereon,  the  said  J.  S. 
became,  and  was  totally  and  notoriously  insolvent,  and  unable  to 
pay  the  said  sum  of  money  in.  the  said  note  specified,  or  any  part 
Continued  In-   thereof ;  and  that  ever  since  the  said  J.  S.  hath  been  and  is  now 
solvency  of      totally  and  notoriously  insolvent,  and  unable  to  pay  the  said  sum 
Debtor,  and     in  the  said  note  specified,  or  any  part  thereof,  and  never  did  pay 
failure  to  pay.  the  same  ;  of  all  which  said  premises,  the  said  D.  D.  afterward,  to 
wit,  on  the day  of ,  in  the  year  of  our  Lord  eighteen  hun- 
dred  and ,  had  notice.     By  reason  whereof  the  said  D.  D.  be- 
came liable  to  pay  to  the  said  plaintiff  the  said  sum  of dollars, 

the  amount  in  the  said  note  specified,  with  interest  thereon  after 

the  rate  of per  centum  per  annum,  from  the day  of , 

in  the  year  of  our  Lord  eighteen  hundred  and ,  until  payment. 

And  being  so  liable,  the  said  D.  D, ,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  of  ,  in  the  year  of  our  Lord 

eighteen  hundred  and ,  undertook  and  promised  the  said  plain- 
tiff that  he  would  pay  him  the  said  sum  of dollars,  with  in- 
terest thereon  as  aforesaid,  whenever  the  said  defendant  should  be 
thereunto  afterwards  requested. 
Breacli.  Nevertheless,  the  said  defendant,  not  regarding  his  promise  and 
undertaking,  and  contriving  and  intending  to  deceive  and  defraud 
the  said  plaintiff  in  this  behalf,  hath  not  as  yet  paid  to  the  said 

•     plaintiff  the  said  sum  of with  interest  thereon  as  aforesaid,  or 

any  part  thereof,  but  the  same  to  pay  hath  hitherto  wholly  neglected 
and  refused,  and  still  doth  neglect  and  refuse,  to  the  damage  of  the 

Vonelugion.        said  plaintiff  of dollars.     And  therefore  he  brings  his  suite. 

T.  P.  C,  p.  q. 
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147.  Declaration  in  Assumpsit,  hy  Assignee  against  Assignor  of 

Bond,  after  Judgment  against  Obligor  and  Return 

of '' No  Effects^ 

(4Bob.  Prao.  423.) 
TitU  of  Oourt   Circuit  Court  for  A  County,  to  wit ; 

and  Bulen.  Eules,  18 — . 

Queritur.  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case  in 

Statement  of     assumpsit ;  For  this,  to  wit :  that  heretofore,  to  wit,  on  the 

Cause  of  Ac-    day  of ,  in  the  year  of  our  Lord  eighteen  hundred  and , 

tion.                  one  J.  S.  made  his  certain  writing  obUgatory,  sealed  with  his  seal. 
Making  Bond,  the  d^te  whereof  is  the  day  and  year  aforesaid,  and  then  delivered 
the  same  to  the  said  defendant,  and  thereby  bojind  himself  to  pay 
to  the  defendant  whenever  he  should  be  thereunto  requested  after- 
wards, the  sum  of dollars,  [tJie  principal,']  and  to  the  said 

Assignment  of  payment  bound  himself  in  the  penal  sum  of dollars,  [tlie 

Bond.  penalty'],  and  the  said  defendant,  afterwards  and  before  the  pay- 


ment of  the  said  sum  of dollars,  [principal]  specified  in  the 

said  bond,  or  of  any  part  thereof,  to  wit,  on  the day  of ,  in 

the  year  of  our  Lord  eighteen  hundred  and ,  by  an  indorsement 

in  writing  on  the  said  bond,  signed  by  him  with  his  name,  assigned 
Suit  instituted  the  said  bond  to  the  said  plaintiff  for  value  received.     And  the  said 

on  Bond.  plaintiff  avers  that  afterwards,  to  wit,  on  the day  of ,  in 

the  year  of  our  Lord  eighteen  hundred  and ,  he  instituted  and 

prosecuted  an  action  of  debt  in  the  circuit  court  for county,  on 

Judgment  re-    the  said  bond  against  the  said  J.  S. ,  and  recovered  judgment  in  the 

covered.  said  court  against  the  said  J.  S.  for  the  sum  of dollars,  [the 

penalty]  to  be  discharged  by  the  payment  of dollars,  [the 

principal],  with  interest  thereon  after  the  rate  of per  centum 

per  annum,  from  the day  of ,  in  the  year  of  our  Lord 

eighteen  hundred   and  until  payment,  and  the  costs,  which 

Execution  of      amounted  to dollars ;   and  that  to  satisfy  the  said  judgment  a 

fieri  faa'an       writ  of  fieri  facias  was  issued  afterwards,  to  wit,  on  the day  of 

issued.  ,  in  the  year  of  our  Lord  eighteen  hundred  and ,  directed 

to  the  sheriff  of county,  commanding  himto  make  out  of  the 

goods  and  chattels  of  the  said  J.  S.  the  amount  of  the  said  judg- 
ment, with  the  costs  aforesaid,  to  render  to  the  said  plaintiff,  on 

which  said  writ  of  fieri  facias  the  sheriff  of  the  said  county  of  

Betum  on  returned  that  he  could  find  no  effects  whereof  to  make  the  amount 

ji.  fa.  of  the  saidjieri/osoias,  as  bj'  the  record  and  proceedings  thereof  in 

the  said   court  remaining   appears  ;    of   all   which   said   premises 

the  said  defendant  afterwards,  to  wit,  on  the day  of ,  in 

the  year  of  our  Lord  eighteen  hundred  and ,  had  notice.     By 

Liability  of       reason  whereof  the  said  defendant  became  and  was  liable  to  pay  to 

Defendant        the  said  plaintiff  the  said  sum  of dollars  [the  prinei/pal,]  with 

interred.  interest  thereon  and  costs  as  aforesaid ;  and  the  said  defendant,  in 

consideration  thereof,  being  so  liable,  afterwards,  to  wit,  on  the 

day  of ,  in  the  year  of  our  Lord  eighteen  hundred  and 

Promise.  ,  undertook  and  then  faithfully  promised  the  said  plaintiff  to 

pay'him  the  sum  of dollars,  last  aforesaid,  with  the  interest 

thereon  and  the  costs  aforesaid,  when  he  should  be  thereunto  after- 
wards requested. 
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Breach.  Nevertheless,  the  said  defendant,  although  often  requested,  hath 

not  as  yet  paid  to  the  said  plaintiff  the  said  sum  of dollars, 

\the  pi'incipal,^  with  interest  thereon,  and  costs  aforesaid,  or  any 
part  thereof,  but  the  same  to  pay  hath  hitherto  wholly  refused,  and 

Conclusion.        still  doth  neglect  and  refuse,  to  the  damage  of  the  plaintiff  of 

$ .     And  therefore  he  brings  his  stiite. 

B.  T.  C,  p.  q. 


148.  Declaration  in  Assu?iipsit,  by  Assignee  against  Assignor,  for 
Bond  paid  iy  Assignee.- 

(4  Kob.  Praot.  425.) 
Title  of  Court  Circuit  Court  for  A  County,  to  wit : 


aTid  Rules. 

Queriiur. 

Statement  of 
Cause  of  Ac- 
tion. 

Making  Bond 


1st  Assign't. 


2nd  Assign't. 


Action  insti- 
tuted. 


Judgment. 


Fieri  Facias 
issued. 


Rules,  18—. 

C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case  in 

assumpsit :    For  this,  to  wit :   that  heretofore,  to  wit,  on  the 

day  of  ,  in  the  year  of  our  Lord ,  one  J.  S.  made  his  cer- 
tain writing  obligatory,  sealed  with  his  seal,  the  date  whereof  is 
the-  day  and  j'ear  aforesaid,  and  thereby  bound  himself  to  pay  to 

the  said  defendant  the  sum  of dollars,  whenever  the  said  J. 

S.  should  be  thereunto  afterwards  requested.  And  the  said  defen- 
dant, after  the  making  of  the  said  writing  obligatory,  to  wit,  on  the 

day  of ,  iu  the  year  of  our  Lord  eighteen  hundred  and 

,  for  value  received,  by  an  indorsement  thereon  in  writing, 

subscribed  by  him  with  his  name,  assigned  the  said  writing  obliga- 
tory to  the  said  plaintiff,  the  same  being  then  wholly  unpaid. 

And  the  said  plaintiff  says,  that  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  the  said  plaintiff,  by  an  indorsement  there- 
on in  writing,  subscribed  by  him  with  his  name,-  for  value  received, 
assigned  the  said  writing  obligatory  to  one  W.  B.,  the  same  being 
wholly  unpaid.  And  the  said  plaintiff  says,  that  the  said  writing 
obligatory,  when  the  same  became  due  and  payable,  according  to 
the  tenor  and  effect  thereof,  was  not  paid,  nor  was  it  paid  at  any 
time  before  or  since,  but  is  still  iu  arrear  and  unpaid ;  and  that  after 
the  same  became  so  due   and  payable,  the  said  W.  B.  instituted 

and  prosecuted  in  the  circuit  court  of .  county,  an  action  of 

debt  on  the  said  writing  obligatory,  against  the  said  J.  S.,  to  re- 
cover the  said  sum  of dollars  specified  therein,   and  on  the 

day  of ,  iu  the  year  of  our  Lord  eighteen  hundred  aud 

,  recovered  a  judgment  in  the  said  court,  against  the  said  J.  S. 

for  the  said  sum  of  — -  dollars,  the  amount  of  the  said  writing 

obligatory,  with  interest  thereon,  after  the  rate  of per  centum 

per  annum,  from  the day  of ,  in  the  year  of  our  Lord 

eighteen  hundred  and ,  until  paid,  and ' dollars,  the  costs 

by  the  said  W.  B.  about  his  suit  expended,  as  by  the  transcript  of 
the  record,  and  prooeedingf<  in  that  suit  wiU  appear.  And  the  plain- 
tiff further  says,  that  upon  the  said  judgment  afterwards,  to  wit, 

on  the day  of ,  in  the  year  of  our  Lord  eighteen  hundred 

and ,  the  said  W.  B.  caused  to  be  issued  from  the  clerk's  of- 
fice of  the  said  court,  a  writ  of  fieri  facias,  to  the  sheriff  of 

county  directed,  commanding  him  to  make  of  the  goods  and  chat- 
tels of  the  said  J.  S.  within  his  bailiwick  the  said  sum  of . 


APPENDIX  OF  FOEMS.]       DECLAKATIONS  IN  ASSUMPSIT. 


1409 


Keturn  of 
Sheriff. 

Notice  of  De- 
fendant. 

Liability  of 
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Promise  to 
Pl'ff  to  pay. 

Breach.    > 


Conclusion. 


dollars,  with  interest  thereon,  as  aforesaid,  and  also  the  costs  afore- 
said, to  render  to  the  plaintiff  ;  on  which  said  writ  of  fie^i  facias 

the  sheriff  of  the  said  county  of returned  that  he  could  find 

no  effects  whereof  to  make  the  amount  of  the  said  writ  of  fieri 
facias,  as  by  the  record  and  proceedings  in  the  said  court  remain- 
ing appears ;  of  all  which  said  premises  the  said  defendant  after- 
wards, to  wit,  on  the day  of ,  in  the  year  of  our  Lord 

eighteen  hundred  and ,  had  notice.     By  reason  whereof  the 

said  plaintiff  became  liable  to  pay  to  the  said  W.  B.  the  sum  of 
money  specified  in  the  said  writing  obligatory,  with  interest  there- 
on, as  aforesaid,  and  the  costs  aforesaid.  And  being  so  liable,  the 
said  plaintiff,  in  consideration  thereof,  afterwards,  to_wit,  on  the 

day  of ,  in  the  year  of  our  Lord  eighteen  hundred  and 

,  paid  the  same  to  the  said  W.  B. ,  and  the  said  defendant  was 

then  liable  to  pay  the  same  to  the  said  plaintiff  ;  and  being  so  liable, 
the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  undertook  and  faithfully  promised  the  said  plaintiff  to 
pay  him  the  same  when  he,  the  said  defendant,  should  be  there- 
unto afterwards  requested. 

Nevertheless,  the  said  defendant,  although  often  requested,  has 
not  paid  to  the  said  plaintiff  the  said  sum  of dollars,  with  in- 
terest thereon  as  aforesaid,  and  the  costs  aforesaid,  or  any  part 
thereof,  but  to  pay  the  same  the  said  defendant  has  hitherto  wholly 
neglected  and  refused,  and  stiU  doth  neglect  and  refuse,  to  the 

damage  of  the  said  plaintiff  of  f And  therefore  he  brings  his 

sid'U'. 

E.  H.  E.,  p.  q. 


14:9.  Declaration  in  Assumpsit,  against  a  Common  Carrier  for  loss 

of  Goods. 

(2  Chit.  PI.  356  ;  1  Rob.  Forms,  .=i22.) 
TitU  of  Court       Circuit  court  for  A  county,  to  wit : 

and  Rules.  Eules  18 . 

Qum-itur.  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case  in  as- 

Statement  of     sumpsit :  For  this,  to  wit :  that  heretofore,  to  wit,  on  the  

Cause  of  Ac-  day  of  ,  in  the  year  of  our  Lord  eighteen  hundred  and , 

tion.  the  said  defendant  was  a  common  carrier  of  goods  and  chattels 

1st  Count,  for  hire  in  and  by  a  certain  wagon  [or  "coach,"  or  "  train  ofrail- 

For  not  carry-  wapoars,"  &c.]  from  a  certain  place,  to  wit,  from  ,  to  a  certain 

ing  Goods       other  place,  to  wit,  to .     And  the  said  defendant,  being  such 

safely.  carrier  as  aforesaid,  the  said  plaintiff  heretofore,  to  wit,  on  the  day 
and  year  first  aforesaid,  at  the  special  instance  and  request  of  the 
said  'defendant  caused  to  be  delivered  to  the  said  defendant,  so 
being  such  carrier  as  aforesaid,  certain  goods  and  chattels,  to  wit, 
(Sec,  [describe  them  as  in  trover,  2  Chit.  PI.  835],  of  the  said  plain- 
tiff, of  great  value,  to  wit,  of  the  value  of dollars,  to  be  taken 

care  of  and  safely  and  securely  carried  and  conveyed  by  the  said 
defendant  as  such  carrier  as  aforesaid,  in  and  by  the  said  wagon  [or 

"coach,"  or  "  train  of  railway/  cars,"  ifec]  from aforesaid,  to. 

aforesaid,  and  there,  to  wit,  at — ,  the  place  last  men- 
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tioned,  to  be  safely  and  seourely  delivered  by  the  said  defendant 
for  the  said  plaintiff  ;  and  in  consideration  thereof,  and  of  certain 
reward  to  the  said  defendant  in  that  behalf,  he,  the  said  defendant, 
being  such  carrier  as  aforesaid,  then,  to  wit,  on  the  day  and  year 
first  aforesaid,  undertook  and  faithfully  protaised  the  said  plain- 
tiff to  take  care  of  the  said  goods  and  chattels,  and  safely  and  se- 
curely, to  carry  and  convey  the  same  in  and  by  the  said  wagon  [or 

"coacS," or  "train ofrailwa/y  cars,"  <&c.]fro[n aforesaid,  to 

aforesaid,  and  there,  to  wit,  at  ,  the  place  last  men- 
tioned, safely  and  securely  to  deliver  the  same  for  the  said  plain- 
t  tiff.  And  although  the  said  defendant,  as  such  carrier  as  afore- 
said, then  had  and  received  the  said  goods  and  chattels,  for  the 
purpose  aforesaid,  yet  the  said  defendant,  not  regarding  his  duty  as 
such  carrier,  nor  his  said  promise  and  undertaking  so  made  as  afore- 
said, but  contriving  and  intending  to  deceive  and  injure  the  said 
plaintiff  in  this  behalf,  hath  not  taken  care  of  the  said  goods  and 
chattels,  or  safely  or  securely  carried  or  conveyed  the  same  from 

to aforesaid,  nor  hath  there,  to  wit,  at ,  the 

last  named  place,  safely  or  securely  delivered  the  same  for  the  said 
plaintiff  ;  but  on  the  contrary  thereof,  he,  the  said  defendant,  be- 
ing such  common  carrier  as  aforesaid,  so  carelessly  and  negli- 
gently behaved  and  conducted  himself  with  respect  to  the  said 
goods  and  chattels,  that  by  and  through  the  mere  carelessness, 
negUgencie  and  improper  conduct  of  the  said  defendant  and  his 
servants  in  this  behalf,  the  said  goods  and  chattels,  being  of  the 
value  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
became  and  were  whoUy  lost  to  the  said  plaintiff. 

2nd  Count,  For     And  for  this  also,  that  afterwards,  to  wit,  on  the day  of 

not  carrying ,  in  the  year  of  our  Lord  eighteen  hundred  and ,  in 

in  reasonable  consideration  that  the  said  plaintiff,  at  the  special  instance  and  re- 
time, quest  of  the  said  defendant,  had  then  and  there  caused  to  be  de- 
livered to  the  said  defendant  divers  other  goods  and  chattels,  to 
wit,  goods  and  chattels  of  the  like  number,  quantity,  quality,  de- 
scription, and  value,  as  those  in  the  first  count  of  this  declaration 
mentioned,  of  the  said  plaintiff,  to  be  taken  care  of  and  safely  and 
securely  conveyed  and  carried  by  the  said  defendant,  being  such 

carrier  as  aforesaid,  to aforesaid,  and  there,  to  wit,  at , 

the  place  last  mentioned,  to  be  delivered  by  the  said  defendfint  for 
the  said  plaintiff,  for  certain  reward  to  the  said  defendant  in  that 
behalf,  he,  the  said  defendant,  undertook  and  then  and  there  faith- 
fully promised  the  said  plaintiff  to  take  care  of  the  said  last  men- 
tioned goods  and  chattels  and  safely  and  securely  to  carry  and 

convey  the  same  to  — aforesaid,  and  there,  to  wit,  at , 

the  place  last  mentioned,  to  deliver  the  same  for  the  said  plaintiff, 
in  a  reasonable  time  then  next  following.  And  although  the  said 
defendant  then  had  and  received  the  said  last  mentioned  goods 
and  chattels  for  the  purpose  aforesaid,  and  although  a  reasonable 
time  for  the  carriage,  conveyance  and  delivery  thereof  as  aforesaid, 
hath  long  since  elapsed,  yet  the  said  defendant,  not  regarding  his 
said  last  mentioned  promise  and  undertaking,  but  contriving  and 
intending  to  deceive  and  injure  the  said  plaintiff  in  this  behalf, 
did  not,  nor  woold,  within  such  reasonable  time  as  aforesaid,  or 
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at  any  time  afterwards,  although  often  requested  so  to  do,  safely 
or  securely  carry  and  convey  the  last  said  mentioned  goods  and 
chattels  to ,  nor  there,  to  wit,  at ,  the  place  last  men- 
tioned, deliver  the  same  for  the  said  plaintiff,  but  hath  hitherto 
whoUy  neglected  and  refused  to  do  so,  whereby  the  said  last  men- 
tioned goods  and  chattels,  being  of  the  value  aforesaid,  have  been 
and  are  wholly  lost  to  the  said  plaintiff. 
3rd  Count,            And  for  this  also,  to  wit,  that  the  said  defendant  heretofore,  to 

!Por  not  taking  wit,  on  the day  of  ,  in  the  year  of  our  Lord  eighteen 

due  care  of     hundred  and ,  in  consideration  that  he,  at  his  own  special  in- 

goods.  stance  and  request,  then  had  the  care  and  custody  of  divers  other 

goods  and  chattels  of  the  said  plaintiff  of  the  like  number, 
quantity,  quality,  description  and  value,  as  those  in'  the  first  count 
of  this  declaration  mentioned,  he,  the  said  defendant,  undertook 
and  then  and  there  faithf uUy .  promised  the  said  plaintiff  to  take 
due  and  proper  care  thereof,  whilst  the  said  defendant  so  had  the 
care  and  custody  of  the  same  ;  yet  the  said  defendant,  not  regard- 
ing his  said  promise  and  undertaking,  but  contriving  and  intend- 
ing to  injure  and  deceive  the  said  plaintiff  in  this  behalf,  whilst 
the  said  defendant^o  had  the  care  and  custody  of  the  said  goods 
and  chattels,  took  so  little  and  such  bad  and  improper  care  thereof, 
that  the  same  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
became  and  were  greatly  damaged,  and  injured,  and  wi^Uy  lost  to 
the  said  plaintiff. 
Breach.  Nevertheless  the  said  defendant,  not  regarding  his  said  several 

promises  and  undertakings,  hath  not  kept,  performed  or  fulfilled 
the  same,  although  often  requested  so  to  do,  but  hath  broken  the 

same  as  aforesaid,  to  the  damage  of  the  said  plaintiff  f . 

And  therefore  he  brings  his  SfuUe. 

T.  E.,  p.  q. 

1.50.  Declaration  in  Assumpsit,  wpon  a  Policy  of  Insurance  against 
Fire  under  Virginia  Statute. 

(V.  C.  1873,  c.  167,  §  14 ;  2  Chit.  PI.  208,  536.) 
Title  of  Court  Circuit  Court  for  A  County,  to'wit : 

and  Rules.  Eules,  18 . 

Queritwr.  C.  C.  complains  of  the  E.  P.  I.  Company,  of  a  plea  of  trespass 

Statement  of    on  the  case  in  assumpsit ;  Por  this,  to  wit :  that  heretofore,  to  wit. 

Cause  of         on  the day  of ,  in  the  year  of  our  Lord  eighteen  hundred 

Action.  and ,  the  said  defendant  caused  to  be  made  a  certain  policy  of 

Making  of         assurance  in  writing,  purporting  thereby,  and  containing  therein, 

Policy.  that  in  consideration  of dollars,  to  it  paid  by  the  said  plaintiff, 

the  receipt  whereof  the  said  defendant  thereby  acknowledged,  the 
Tenor  of            said  defendant  undertook  and  promised  the  said  plaintiff  that  it,  the 
Policy.             said  defendant,  would  insure  the  said  plaintiff  against  loss  or  dam- 
age by  fire  to  the  amount  of dollars,  and  would  make  good 

unto  the  said  plaintiff  any  such  loss  or  damage  as  should  happen 

by  fire, 'not  exceeding  the  said  last  named  amount  of dollars, 

for  the  term  of  one  year  from  the day  of ,  18 — ,  at  twelve 

o'clock  noon,  until  the  day  of  ■ -,  18 — ,  at  twelve  o'clock 

noon,  on  certain  premises  then  and  ever  since  the  property  of  the 
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said  plaintiff,  in  the  said  policy  described  as  one,  &o.  [as  in  the 
policy] ;  the  said  loss  or  damage  to  be  estimated  according  to  the 
actual  cash  value  of  the  said  property  at  the  time  the  same  shall 
happen,  and  to  be  paid  by  the  said  defendant  within  sixty  days 
after  due  notice  and  proof  thereof,  made  by  the  said  plaintiff,  in 
conformity  to  the  conditions  of  the  said  policy,  should  have  been 
received  at  the  offtce  of  the  said  defendant,  unless  the  said  defen- 
dant should  have  given  notice  of  its  intention  to  rebuild  or  repair 
the  damaged  premises ;  and  in  the  said  policy  sundry  provisos, 
conditions,  prohibitions,  and  stipulations  were  and  are  contained 
and  thereto  annexed,  as  by  the  original  policy  [or  a  sworn  copy  of 
the  said  original  policy'],  which  is  filed  herewith,  will  more  fully  and 
at  large  appear.  * 

And  the  said  plaintiff  says,  that  before  and  at  the  time  of  making 
the  said  policy  of  assurance  by  the  said  defendant,  and  at  all  times 
since,  and  now,  the  said  plaintiff  was  and  is  interested  in  the  said 
insured  premises  in  the  said  policy  mentioned  and  described  as 

aforesaid,  to  a  large  amount,  to  wit,  the  amount  of dollars, 

and  the  said  dwelling  house,  &a.  {describing  the  house  or  houses  in- 
sured], in  the  said  policy  mentioned,  afterwards  and  between  the 
■ day  of ,  18 — ,  at  t^^elve  o'clock  noon,  and  the 


day  of ,  18 —  at  twelve  o'clock  noon,  to  wit,  on  the 

day  of ,   IS — ,   was  burned  down,  and  consumed  and  de- 
Amount  of*      stroyed  by  fire,  and  damage  and  loss  were  thereby  occasioned  to 

Loss.  the  said  plaintiff  to  the  amount  of dollars,  in  such  manner 

and  under  such  circumstances  as  to  come  within  the  stipulation, 
promise  and  undertaking  aforesaid  of  the  said  defendant,  in  the 
said  policy  contained,  and  to  render  liable  and  oblige  the  said  de- 
fendant to  insure  the  said  plaintiff  against  loss  or  damage  by  fire 

to  the  amount  of  dollars,  and  to  make  good  to  the  said 

plaintiff  any  such  loss  or  damage  as  should  happen  by  fire,  not  ex- 
ceeding the  said  last  mentioned  sum  of dollars,  on  the  pre- 
mises aforesaid,  in  the  said  policy  described,  and  thereby  intended 
to  be  insured,  of  which  said  burning  and  destructibn  by  fire,  and 
of  the  loss  and  damage  aforesaid  thereby  occasioned  to  the  said 

Notice  and        plaintiff,  to  wit,  to  the  amount  of  dollars,  due  notice  and 

proof  of  Loss  proof  was  afterwards,  to  wit,  on  the day  of  ,   18 — , 

made.               made  by  the  said  plaintiff  to  the  said  defendant,  and  was  received 
at  the  office  of  the  said  defendant,  in  conformity  to  the  conditions 
of  the  said  policy. 
Performance         And  the  said  plaintiff  further  says,  that  he  has  performed,  ful- 
by  Plaintiff,     filled,  observed,  and  complied  with  each  and  all  of  the  conditions, 
provisos,  and  stipulations  of  the  said  policy,  on  his  part  and  behalf 
to  be  performed,  fulfilled,  observed,  and  complied  with,  and  has 
violated  none  of  its  prohibitions,  according  to  the  form  and  effect. 
Default  of         true  intent  and  meaning  of  the  said  policy.     Yet  the  said  plaintiff 
Defendant.      says  that,  although  Sixty  days  have  elapsed  since  due  notice  and 
proof  as  aforesaid  was  made  to  the  said  defendant,  as  aforesaid,  of 
the  said  burning  and  destruction  by  fire,  and  of  the  loss  and  dam- 
age aforesaid,  thereby  occasioned  to  the  said  plaintiff,  the  said  de- 
fendant has  not  paid  nor  made  good  to  the  said  plaintiff  the  said 
loss  and  damage  of dollars,  or  any  part  thereof,  but  the  same 
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and  every  part  thereof  are  wholly  unpaid  and  unsatisfied  to  him, 
Breach.  contrary  to  the  force  and  effect  of  the  said  policy.     And  so  the  said 

plaintiff  says,  that  the  said  defendant,  although  often  requested, 
has  not  kept  with  the  said  plaintiff  the  agreement  aforesaid,  con- 
tained in  the  said  policy,  made  between  it  and  the  said  plaintiff 
in  that  behalf  as  aforesaid,  but  that  the  said  defendant  hath  broken 
the  same,  and  to  keep  the  same  with  the  said  plaintiff  has  hitherto 
wholly  refused,  and  still  doth  refuse,  to  the  damage  of  the  said 

Conalusion.       plaintiff  $ .     And  therefore  he  brings  his  m,ite. 

0.  B.  B.,  p.  q. 


151.  Declaration  in  Assumpsit,  upon  a  Policy  of  Life  Insurance., 
under  Virginia  Statute. 

(Y.  C.  1873,  c.  167,  §  14 ;  2  Ohit.  PI.  208,  &,  n  (p)  541.) 
Circuit  Court  for  A  County,  to  wit : 

Rules,  18—. 

C.  0.,  executor  of  the  last  will  and  testament  of  E.  F.,  deceased, 
complains  of  the  N.  Y.  M.  L.  I.  Company,  of  a  plea  of  trespass  on 
the  case  in  assumpsit :  For  this,  to  wit :  that  heretofore,  in  the 

life-time  of  the  said  E.  F.,  to  wit,  on  the day  of  ,  in  the 

year  of  our  Lord  eighteen  hundred  and ,  the  said  defendant 

caused  to  be  made  a  certain  policy  of  insurance  in  writing,  pur- 
porting thereby  and  containing  therein,  that  in  consideration  of 
:-  dollars,  to  the  said  defendant  paid  by  the  said  E.  F.  in  his  life- 
time, the  receipt  whereof  the  said  defendant  thereby  acknowledged, 
the  said  defendant  undertook  and  promised  the  said  E.  F.  that  it, 
the  said  defendant,  would  pay  to  the  said  E.  F.  's  personal  repre- 
sentatives and  assigns,  the  sum  of dollars,  within months 

Proof  of  Death  after  due  and  sufficient  proof  should  be  made  to  the  said  defendant 

r  equired.         of  the  death  of  the  said  E.  F.  [in  case  tltg  said  E.  F.  should  die  be- 
fore twelve  of  the  clock  at  night,  on  the day  of  ,  in  the 

year,18 — ],  provided  the  said  E.  F.  should  continue  to  pay  yearly 
and  every  year  to  the  said  defendant,  during  the  term  of  the  said 

E.  F.  's  natural  life,  the  like  sum  of  dollars,  on  or  before  the 

day  of ,  in  every  year ;  and  in  the  said  poMcy  contaiued, 

and  to  the  same  annexed  were  and  are  sundry  other  provisos,  con- 
ditions, prohibitions,  and  stipulations ;   as  by  the  original  policy 
aforesaid  [or  a  sworn  copy  of  the  said  original  policy],  which  is  filed 
herewith,  will  more  fully  and  at  large  appear. 
And  the  said  plaintiff  says  that  after  the  making  of  the  said  policy 

as  aforesaid  by  the  said  defendant,  to  wit,  on  the day  of ,  in 

the  year  18 — ,  the  said  E.  F.  departed  this  life,  whereof  afterwards, 
to  wit,  on  the day  of  — — ,  in  the  year  18 — ,  due  and  sufficient 

Proof  of  Death  proof  was  made  to  the  said  defendant,  in  conformity  to  the  terms 
made.  and  conditions  of  the  said  policy.    And  the  said  plaintiff  further 

Performance     says  that  the  said  E.  F.,  in  his  life-time,  did  perform,  fulfil,  ob- 

by  Insured,      serve  and  comply  with,  and  the  said  plaintiff,  executor  as  aforesaid, 

since  his  djeath,  has  performed,  fulfilled,  observed  and  complied 

with  each  and  all  of  the  conditions,  provisos  and  stipulations  in  the 

said  policy  contained,  or  to  the  same  annexed,  on  the  part  and  be- 
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half  of  the  said  E.  F,,  in  his  life-time,  and  of  the  said  plaintiff,  ex- 
ecutor as  aforesaid,  since  the  death  of  the  said  E.  F. ,  to  be  per- 
formed, fulfilled,  observed  and  complied  with,  and  neither  the  said 
E.  F.,  in  his  life-time,  nor  the  said  plaintiff  at  any  time,  has  vio- 
lated any  of  the  prohibitions  in  the  said  policy  contained,  according 
to  the  form  and  effect,  true  intent  and  meaning  of  the  said  ppUcy. 

Yet  the  said  plaintiff   says  that,  although months  have 

elapsed,  after  due  and  sufficient  proof  was  made,  as  aforesaid,  to 
the  said  defendant  of  the  death  of  the  said  £.  F.,  the  said  defen- 
dant has  not  as  yet  paid  to  the  said  plaintiff,  executor  as  aforesaid, 

the  said  sum  of  dollars,  but  the  same  and  every  part  thereof 

are  wholly  unpaid  and  unsatisfied  to  him,  contrary  to  the  force  and 
effect  of  the  said  policy.  And  so  the  said  plaintiff  says  that  the 
said  defendant  has  not  kept^with  the  said  plaintiff  the  agreement 
aforesaid,  contained  in  the  said  policy,  made  in  this  behalf  as  afore- 
said, between  it  and  the  said  E.  F.  in  his  Ufe-time,  but  that  the 
said  defendant  hath  broken  the  same,  and;to  keep  the  same  with 
the  said  plaintiff  has  hitherto  whoUy  refused,  and  still  doth  refuse, 

to  the  damage  of  the  said  plaintiff,  executor  as  aforesaid,  $ ; 

And  therefore  he  brings  his  suite.  [Here,  at  common  law,  follows 
the  profert  of  the  letters  of  prohate  [Form  104],  which  in  Virginia 
is  allowed  to  be  omitted.    Ante,  p.  589.] 

P.  A.  B.,  p.  q. 


152.  Declaration  in  Assumpsit,  upon  a  Policy  of  Life  Insurance 

hy  a  Stranger  interested  in  the  Life,  under  the 

Virginia  Statute. 

(V.  C.  1873,  u.  167,  §  14 ;  2  Chit.  PI.  208,  &  n  Cp),  541.) 
Title  of  Oowrt       Circuit  Court  for  A  County,  to  wit : 

and  Rules,  Rules,  18 — . 

Queritur.  0.  0.  complains  of  the  N.  ¥.  M.  L.  I.  Company,  of  a  plea  of 

Statement  of     trespass  on  the  case  in  assumpsit :  For  this,  to  wit :  that  hereto- 

Cause  of  Ac-    fore,  to  wit,  on  the day  of ,  in  the  year  of  our  Lord 

tion.  eighteen  hundred  and ,  the  said  defendant  caused  to  be  made 

Making  of         a  certain  policy  of  assurance  in  writing,  purporting  thereby,  and 

Policy.  containing  therein,  that  in  consideration  of  dollars  to  the 

said  defendant  paid  by  -the  said  plaintiff,  the  receipif  whereof  the 
said  defendant  thereby  acknowledged,  the  said  defendant  under- 
Tenor  of  took  and  promised  the  said  plaintiff  that  the  said  defendant  would 

Policy.  pay  to  the  said  plaintiff  the  sum  of  •dollars,  within  

months  after  due  and  sufficient  proof  should  be  made  to  the 

Proof  of  death  said  defendant  of  the  death  of  one  E.  F.,  who  was   then  alive, 

required.  provided  the  said  plaintiff  should  continue   to  pay  yearly  and 

Proviso  as  to     every    year    to    the  said    defendant,    during  the    term  of    the 

Premiums.       natural  life  of  the  said  E.   F.,   the  like  sum  of  dollars, 

\the  annual  premium]  on  or  before  the day  of  , 

Sundry  Pro-      every  year ;  and  in  the  said  policy  contained,  and  to  the  same  an- 
visos,  Condi  -  nexed,  were  and  are  sundry  other  provisos,  conditions,  prohibi- 
tions, <fec.        tions,  and  stipulations,  as  by  the  original  policy  aforesaid,  [or  a 
Policy  filed.       sworn  copy  of  the  said  original  policy],  which  is  filed  herewith,  wiU 
more  fully  and  at  large  appear. 
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Interest  of            And  the  said  plaintiff  says,  that  at  the  time  of  the  making  of  the 
Pl'f't  in  Life   said  policy  of  assurance,    and   of  the  said  promise  and  under- 
Insured,           taking  of  the  said  defendant,  the  said  plaintiff  was  then,  and  from 
thence  until  the  time  of  the  death  of  the^aid  E.  F.,  continued  to  be 
interested  in  the  life  of  the  said  E.  P.  to  a  large  amount,  to  wit,  to 
the  amount  of  all  the  moneys  by  him  ever  insured,  or  caused  to  be 
Death  of  In-     insured  thereon  ;  and  the  said  plaintiff  in  fact  farther  says,  that 
snred.               after  the  making  of  the  said  policy  as  aforesaid  by  the  said  defen- 
dant, to  wit,  on  the day  of  ,  in  the  year  18 — ,  the  said 

E.  F.  departed  this  life,  whereof  afterwards,  to  wit,  on  the day 

Proof  of  Death  of  ,  18 — ,  due  and  sufficient  proof  was  made  to  the  said  de- 
made,               fendant,  in  conformity  to  the  terms  and  conditions  of  the  said 
Performance     policy.     And  the  said  plaintiff  further  says,  that  the  said  E.  F.  in 
of  Conditions,  his  life-time  did  perform,  fulfil,  observe,  and  comply  with,  and  the 
<fco.,  averred     said  plaintiff  in  the  said  E.  F.'s  life-time,  and  ever  since  hitherto, 
has  performed,  fulfilled,  observed,  and  complied  with  each  and 
all  the  conditions,  provisos  and  stipulations  in  the  said  policy  con- 
tained, or  to  the  same  annexed,  on  the  part  and  behalf  of  the  said 
E.  F.  in  his  life-time,  or  of  the  said  plaintiff  at  any  time,   to  be 
performed,  fulfilled,  observed,   and  complied  with,  and  that  the 
said  E.  F.  in  his  life-time  did  not,  nor  has  the  said  plaintiff  at  any 
time  violated  any  of  the  prohibitions  in  the  said  policy  contained, 
or  to  the    same    annexed,  according  to  the  form  and  effect,  true 
intent  and  meaning  of  the  said  policy. 

Default  of  De-      Yet  the  said  defendant  says,  that  although  more  than 

fendant.  months  have  elapsed  since  due  and  sufficient  proof  was  made  as 

aforesaid,  to  the  said  defendant,  of  the  death  of  the  said  E.  F.,  the 
said  defendant  has  not  as  yet  paid  to  the  said  plaintiff  the  said  sum 

of  dollars,  [amount  of  policy,']  but  the  same  and  every  part 

thereof  are  wholly  unpaid, .and  unsatisfied  to  him,  contrary  to  the 
force  and  effect  of  the  said  policy.  And  so  the  said  plaintiff  says, 
Breach.  that  the  said  defendant  has  not  kept  with  the  said  plaintiff  the  agree- 
ment aforesaid  contained  in  the  said  policy,  made  in  this  behalf  as 
aforesaid,  between  the  said  defendant  and  the  said  plaintiff,  but 
that  the  said  defendant  hath  broken  the  same,  and  to  keep  the 
same  with  the  said  plaintiff  has  hitherto  wholly  refused,  and  still 
C'onchmon.  doth  refuse,  to  the  damage  of  the  said  plaintiff  $ .  And  there- 
fore he  brings  his  suite. 

K.  D.  0.,  p.  q. 


153.  Declaration  in  Assumjisit,  upon  a  Policy  of  Insurance  against 
Fire,  at  Common  Law. 

(.2  Chit.  PI.  .536.) 

Title  of  Oourt  Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Eules,  18 — . 

Queritur.  C.  C.  complains  of  the  E.  F.  I.  Company,  of  a  plea  of  trespass 

Statement  of  on  the  ease  in  assumpsit ;  for  this,  to-wit :  that  heretofore,  to-wit, 

Cause  of  Ac-    on  the day  of ,  in  the  year  of  our  Lord  eighteen  hundred 

Hem .  and ,  the  said  defendant  caused  to  be  made  a  certain  policy  of 
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Making  of 
Policy. 

Tenor  of 
.    Policy. 


Notice  and 
Proof  of  Loss 
Bequired. 


Sundrj'  Provi- 
sos, &c,,  in 
Policy. 

Tenor  i  <f  Appli- 
cation for  In- 
sxiranoe. 


Interest  of  Pl't 
in  Premises. 


Burning  of 
Premises. 

Exclusion  of 
excepted 
Causes  of  de- 
struction. 

Am't  of  Loss. 


Not  Insured 
elsewhere. 


insurance  in  writing,  purporting  thereby,  and  'containing  ftherein, 
that  in  consideration  of  — : dollars  to  it  paid  by  the  said  plain- 
tiff, the  receipt  whereof  the  said  defendant  thereby  acknowledged, 
the  said  defendant  undertook  and  promised  the  said  plaintiff  that  it, 
the  said  defendant,  would  insure  the  said  plaintiff  against  loss  or 

damage  by  fire,  to  the  amount  of dollars,  and  would  make 

good  to  the  said  plaintiff,  his  executors,  administrators  or  assigns, 
any  such  loss  or  damage  as  should  happen  by  fire,  not  exceeding 

the  said  last-named  amount  of dollars,  for  the  term  of  one 

year  from  the day  of  ,  18 — ,  at  twelve  o'clock  at  noon, 

uBtU  the day  of  — -,  at  twelve  o'clock  at  noon,  on  and  in 

respect  of  certain  premises,*  then  and  ever  since  the  property 
of  the  said  plaintiff,  in  the  said  pplicy  described  as  one,  <fec., 
[as  in  the  policy] ;  the  said  loss  or  damage  to  be  estimated  ac- 
cording to  the  actual  cash  value  ^of  the  said  property  at  the 
time  the  same  shall  happen,  and  to  be  paid  by  the  said  defendant 

within days  after  due  notice  and  proof  of  such  loss  or  damage, 

made  by  the  said  plaintiff,  in  conformity  to  the  conditions  of  the 
said  policy,  should  have  been  received  at  the  of&ce  of  the  said  de- 
fendant, unless  the  said  defendant  should  have  given  notice  of  its 
intention  to  repair  the  damaged  premises,  or  unless  the  said  pro- 
perty be  replaced  by  property  of  equal  value  and  goodness ;  and  in 
the  said  policy  sundry  provisos,  conditions,  prohibitions  and  stipu- 
lations, were  and  are  contained,  and  were  and  are  thereto  annexed  ; 
as  by  the  said  policy,  reference  being  thereunto  had  will  more  f  uUy 
appear.  And  the  said  plaintiff  in  fact  says,  that  the  written  appli- 
cation for  insurance  upon  which  the  said  policy  was  granted  was 
as  follows,  that  is  to  say  :  [insert  verbatim,  smch  pa/rts  of  tlie  arti- 
cles and  conditions  mentioned  in  the  a/pplication  as  constitute  a  con- 
dition precedent.]  And  the  said  plaintiff  in  fact  further  says,  that 
at  the  time  of  the  making  of  the  said  policy  of  insurance  by  the  said 
defendant,  and  at  all  times  since,  and  now  the  said  plaintiff  was  and 
is  interested  in  the  said  insured  [premises  and  property,]  in  the 
said  policy  mentioned  and  described  as  aforesaid,  to  a  large  amount 

to  wit,  to  the  amount  of dollars ;  and  that  the  said  premises 

and  property  [describing  the  property  insured  and  destroyed,']  in  the 
said  policy  mentioned,  and  thereby  intended  to  be  assured,  after 
the  making  of  the  said  poUcy,  and  within  the  year  aforesaid,  to  wit, 

on  the day  of ,  1 8 — ,  were  burned  down,  and  consumed  and 

destroyed  by  fire,  which  did  not  happen  by  means  of  or  during  any 
invasion,  insurrection,  riot,  or  civil  commotion,  or  of  any  military 
or  usurped  power,  or  by  any  loss  by  theft  at  or  after  a  fire,  whereby 
the  said  plaintiff  then  sustained  damage  and  loss  to  a  large  amount, 
to  wit,  to  the  amount  of  the  said  sum  of dollars,  so  as- 
sured on  the  said  [premises  and  property,]  so  burned  and  con- 
sumed. And  the  said  plaintiff  further  says,  that  the  said  [premises 
and  property]  in  the  said  policy  mentioned,  and  intended  to  be 
thereby  assured,-  at  the  time  of  making  the  said  policy  were  not,  nor 
at  any  time  since,  have  been  insured  in  any  other  office  or  com- 
pany, except  to  the  amount  of dollars  in  the ,  and  to  the 

amount  of dollars  in  the .  both  of  which  said  insurances 

were  made  in  pursuance  of  the  consent  in  writing  of  the  said  de- 
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Premises  duly  fendant,  indorsed  on  the  said  policy.     And  the  said  plaintiff  further 

described  in    says,  that  the  said  [premises  and  property]  in  the  said  policy  men- 

Applicat'n  for  tioned  were  duly  described  in  the  said  plaintiff's  application  for  in- 

InRuranoe.       surance  and  in  the  said  policy,  and  not  otherwise  than  they  really 

were,  or  so  as  to  cause  the  said  insurance  to  be  effected  upon  a 

lower  premium  than  ought  to  have  been  ;  and  that  the  said  plaintiff 

Notice  and    '    did  forthwith,  after  the  said  loss  and  damage,  to  wit,  on  the 

proof  of  Loss,  day  of ,  18 — ,  give  notice  in  writing  and  make  due  proof  of  the 

same  to  the  said  defendant,  at  the  office  of  the  said  defendant  in 
;  and  also,  as  soon  after  as  possible,  to  wit,  on  the day  of 

Amount  of  par ,  18 — ,  did  deliver  to  the  said  defendant,  according  to  the  stip- 

ticulars  of  ulations  of  the  said  policy,  as  particular  an  account  of  his  loss  and 
.Loss,  &c.  damage  as  the  nature  of  the  case  would  admit,  signed  by  the  said 
plaintiff  and  ^companied  by  his  oath,  declaring  the  said  account 
to  be  true  and  just,  showing  the  ownership  of  the  property  insured  ; 
what  other  insurance  existed  on  the  same  property,  with  a  copy  of 
the  written  portion  of  each  such  policy ;  what  was  the  whole  cash 
value  of  the  subject  insured ;  what  was  the  plaintiff's  interest 
therein ;  in  what  general  manner  (as  to  trade,  merchandise,  manu- 
factory or  otherwise,)  the  said  premises  insured,  and  the  several 
parts  thereof,  were  occupied  at  the  time  of  the  loss,  and  who  were 
the  occupants  of  such  building ;  and  when  and  how  the  iire  origi- 
nated, so  far  as  the  said  plaintiff  knew  or  believed.  And  the  said 
plaintiff  further  says,  that  he  produced  to  the  said  defendant  a  cer- 
tificate under  the  hand  and  seal  of ,  a  [magistrate,]  most  con- 
tiguous to  the  place  of  the  fire,  and  not  concerned  in  the  loss  as  a 
creditor  or  otherwise,  or  related  to  the  said  plaintiff,  stating  that 
he,  the  said ,  [tTie  magistrate,^  had  examined  the  circum- 
stances attending  the  fire,  loss  and  damage  by  the  said  plaintiff  sus- 
tained, that  he  was  acquainted  with  the  character  and  circumstances 
of  the  said  plaintiff,  and  that  he  verily  believed  that  he  had  by  mis- 
fortune, and  without  fraud  or  evil  practice,  sustained  loss  and  dam- 
age on  the  [premises  and  property]  aforesaid,  to  the  amount  of 

dollars.  And  the  said  plaintiff  further  says,  that  he  then  offered  to 
submit  to  an  examination  or  exaruinations  under  oath,  by  any  per- 
son appointed  by  the  said  defendant,  and  to  subscribe  to  such  ex- 
amination or  examinations  when  reduced  to  writing.     And  the  said 

Performance     plaintiff  further  says,  that  in  all  other  particulars  he  complied  with, 

by  Pl't  of  all    performed  and  observed  all  other,  the  conditions,  provisos,  restric- 

Conditions,      tions,  prohibitions,  and  stipulations  of  the  said  policy,  and  of  the 

&c.  appb'cation  aforesaid,  on  his  part  to  be  complied  with,  performed 

and  observed,  according  to  the  form  and  effect  of  the  said  policy 

Default  of  and  of  the  said  application.  Yet  tjie  said  plaintiff  says,  that  al- 
Defendant.  though days  have  elapsed  since  due  notice  and  proof  as  afore- 
said was  given  and  made  to  the  said  defendant  as  aforesaid,  of  the 
said  burning  and  destruction  by  fire  of  the  said  [premises  and  pro- 
perty,] and  of  the  loss  and  damage  aforesaid  thereby  occasioned  to 
the  said  plaintiff,  yet  the  said  defendant  has  neither  replaced  the 
said  property  by  property  of  equal  value  and  goodness,  nor  has  it 
given  notice  of  its  intention  to  repair  the  damaged  premises,  nor 
has  it  paid,  or  made  good  to  the  said  plaintiff,  the  said  loss  and  dam- 
age of dollars,  or  any  part  thereof,  but  the  same  and  every 
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part  thereof  are  wholly  unpaid  and  unsatisfied  to  him,  contrary  to 
Breach.  the  force  and  effect  of  the  said  policy.     And  so  the  said  plaintiff 

says  that  the  said  defendant,  although  often  requested,  has  not  kept 
with  the  said  plaintiff  the  agreement  aforesaid,  contained  in  the  said 
policy  made  between  the  said  defendant  and  the  said  plaintiff  in 
that  belialf  as  aforesaid,  but  that  the  said  defendant  hath  broken 
the  same,  and  to  keep  the  same  with  the  said  plaintiff  has  hitherto 
wholly  refused,  and  still  doth  refuse,  to  the  damage  of _the  said  plain- 

Conclvsion.        tiff  $ .     And  therefore  he  brings  his  «tife. 

J.   P.  C,  p.  q. 


154.  Declaration  m  Covenant,  on  a  Deed,  Warranting  the  Quan- 
tity and,  Title  of  Lanis. 

Circuit  Court  for  A  County,  to-wit : 

Kules,  18—. 

C.  C.  complains  of  D.  D.,  of  a  plea  of  covenant  broken :  For 


Title  of  Court 

and  Rules. 
Queritur. 
Statement  of    this,  to  wit :  that  heretofore,  to  wit,  on  the 

Cause  of  Ac-   in  the  year  of  our  Lord  eighteen  hundred  and  - 


day  of  ■ 


the  said  D. 


D.  and  L,,  his  wife,  by  their  certain  deed  of  bargain  and  sale, 
sealed  with  their  seals,  and  to  the  court  now  here  shown,  the  date 
whereof  is  the  day  and  year  aforesaid,  did,  in  consideration  of 

doUars,  paid  to  them  by  the  said  plaintiff  before  the  sealing 

and  delivery  of  the  said  deed,  the  receipt  whereof  was  thereby  ac- 
knowledged, grant,  bargain,  sell,  aUene  and  convey  unto  the  said 
plaintiff,  his  heirs  and  assigns  for  ever,  &  certain  tract  or  parcel  of 

land,  and  its  appurtenances,  represented  to  contain acres. 

And  the  said  defendant,  by  the  said  deed,  for  himself  and  his  heirs, 
did  covenant  with  the  said  plaintiff,  his  heirs  and  assigns,  that  the 

said  tract  or  parcel  of  land  did  contain  the  full  quantity  of acres, 

in  the  said  deed  specified,  and  that  the  said  defendant  and  his  heirs 
would  warrant  and  for  ever  defend  the  title  to  the  said  tract  or 
parcel  of  land,  against  the  claim  or  claims  of  all  persons  whatso- 
ever unto  the  said  plaintiff  and  his  heirs  and  assigns  for  ever,  [or 
otTiervme  setting  forth  tJie  corenants  as  they  exist,']  as  by  the  said 
deed,  reference  being  thereunto  had,  will  more  fully  and  at  large 
appear.  And  although  the  said  plaintiff  hath  always,  from  the  time 
of  making  the  said  deed  hitherto,  well  and  truly  performed,  ful- 
filled and  kept  all  things  therein  contained  on  his  part  to  be  done, 
fulfilled  and  kept,  according  to  the  tenor  and  effect,  true  intent 
and  meaning  thereof ;  yet  the  said  plaintiff  in  fact  saith,  that  the 
said  defendant,  since  the  maMng  of  the  deed  aforesaid,  hitherto, 
hath  not  performed,  fulfilled  and  kept  the  said  covenants  in  the 
said  indenture  contained,  on  his  part  to  be  performed,  fulfilled 
and  kept,  according  to  the  tenor  and  effect,  true  intent  and  mean- 
ing of  the  said  deed,  in  this  :  that  the  said  tract  or  parcel  of  land, 
in  the  said  deed  first  mentioned,  described  and  conveyed  as  con- 
taining   acres,  does  not  in  fact  contain  that  quantity,  but 

only  the  quantity  of acres ;  and  the  said  plaintiff  further 

saith,  that  at  the  time  of  making  the  said  deed,  a  certain  J.  S.  was 
entitled  in  fee  simple,  to acres,  part  of  the  said  tract  of 
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land,  by  a  good  title,  older  and  better  than  the  title  of  the  said  de- 
iendant,  and  that  in  consequence  and  by  reason  thereof,  the  said 
plaintiff  hath  been  disturbed  in,  and  evicted  from  the  possession 

and  enjoyment  of  the  said acres,  of  the  tractor  parcel  of 

land  described  and  conveyed  in  and  by  the  said  deed  ;  of  all  which 

said  defendant  afterwards,  to  wit,  on  the day  of ,  in 

the  year  of  our  Lord  eighteen  hundred  and ,  had  notice. 

Breach.  And  so  the  plaintiff  in  fact  says,  that  the  said  defendant,  (though 

often  requested  so  to  do,)  hath  not  kept  the  said  covenants  so 
made  by  him  for  himself  and  his  heirs  as  aforesaid,  with  the  said 
plaintiff,  in  manner  and  form  aforesaid,  but  hath  broken  the  same, 
and  to  keep  the  same  with  the  said  plaintiff,  hath  hitherto  wholly 
refused,  and  still  doth  refuse,  to  the  damage  of  the  said  plaintiff 

Oondusioii,.       of  f dollars.      And  thereupon  he  brings  his  suite.    ■ 

K.  B.  E.,  p.  q. 


155.  Declaration  in   Covenant,  hy  Grantee  against   Grantor.,  on 
Covenant  of  Warranty  of  Title  to  Land. 

(1  Bob.  Forms,  489  ;  4  Bob.  Pr.  33  ;  2  Chit.  PI.  546,  543.) 
Title  of  Court       Oirouit  Court  for  A  County,  to  wit : 

and  Rules.  ■ Bules,  18 — . 

QuerituT.  C.  C.  complains  of  D.  D.,  of  a  plea  of  covenant  broken  :  For 

Statement  of     this,  to  wit :  that  heretofore,  to  wit,  on  the day  of , 

Cause  of  Ac-  in  the  year  18 — ,  by  a  certain  indenture  made  between  the  said 

tion.  defendant  of  the  one  part,  and  the  said  plaintiff  of  the  other  part. 

Making  of  in-  which  said  indenture,  sealed  with  the  seal  of  the  said  defendant,  is 

denture.  to  the  court  now  here  shown,  the  date  whereof  is  the  day  and  year 

Profert  of  in-    aforesaid,  the  said  defendant,  for  a  certain  valuable  consideration 

denture.  therein  mentioned,   did   grant,  bargain,  sell,   aliene,  enfeoff   and 

confirm  unto  the  said  plaintiff  and  his  heirs  and  assigns  for  ever, 

a  certain  tract  or  parcel  of  land,  lying  in  the  county  of , 

containing acres,  more  or  less,  bounded  and  described  as 

in  the  said  indenture  is  more  particularly  set  forth.     And  the  said 
defendant  did,  by  the  said  indenture,  covenant  for  himself  and  his 
Covenant  of      heirs,  with  the  said  plaintiff,  his  heirs  and  assigns,  that  the  said 
Warranty.        defendant  and  his  heirs  would  warrant  and  for  ever  defend  to  the 
said  plaintiff,  his  heirs  and  assigns,  the  title  to  the  said  tracts  or 
parcels  of  laud,  against  all  persons  whatsoever,  as  by  the  said  in- 
denture, reference  being  thereunto  had,  will  among  other  things 
more  fully  appear.  [Supposing  the  covenants  relied  on  to  be  of  the  more 
perfect  kind  known  as  English  covenants,  .{Ante,  41-'2,)  the  descrip- 
tions of  the  covenant,  and  of  the  breach  following,  must  vary  accord- 
Breach  of  ingly.']    And  the  said  plaintiff  in  fact  saith  that,  although  the  said 

Warranty.  plaintiff  hath  always,  from  the  time  of  making  the  said  indenture, 
hitherto  well  and  truly  performed,  fulfilled  and  kept  all  things 
therein  contained,  on  his  part  to  be  done  and  kept,  according  to 
the  tenor  and  effect,  true  intent  and  meaning  of  the  said  inden- 
ture, yet  that  the  said  defendant,  since  the  making  of  the  said 
indenture,  hath  not  performed,  fulfilled  and  kept  the'  said  cove- 
nants in  the  said  indenture  contained,  on  his  part  to  be  performed, 
fulfilled  and  kept,  according  to  the  tenor  and  effect,  true  intent 
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and  meaning  of  the  said  indenture,  especially  in  this :  that  the 
said  defendant  has  not  defended  to  him  the  title  to  the  said  tract 
or  parcel  of  land,  against  all  persons  whatsoever  ;  but  on  the  con- 
trary thereof,  M.  H.,  who  at  the  time  of  making  the  said  inden- 
ture, and  continually  until  the  eviction  hereinafter  mentioned, 
had,  and  still  has,  lawful  title  to  the  said  lands,  did  enter  into  the 
same,  in  and  upon  the  possession  of  the  said  lands  and  appurten- 
ances, and  by  due  process  of  law,  did  eject,  expel  and  remove  the 
said  plaintiff,  against  the  will  of  the  said  plaintiff,  from  the  poses- 
sion  and  occupation  of  all  and  every  the  premises  aforesaid,  with 
the  appurtenances,  and  every  part  thereof,  and  still  keeps  and 
holds  out  the  said  plaintiff  from  his  possession  and  occupation 

thereof,  to  wit,  on  the day  of ,  18 — ,  contrary  to  the  form 

and  effect  .of  the  said  indenture,  and  of  the  said  covenant  of  the  said 

Injury  suffered  defendant,  so  by  him  made  in  that  behalf,  as  aforesaid.  By  rea- 
by  Deft.  son  of  all  which  said  premises,  the  said  plaintiff  hath  not  only  lost 
entirely,  and  been  deprived  of  the  said  tract  of  land,  with  the  ap- 
purtenances, in  the  said  indenture  described,  and  divers  sums  of 
money,  amounting  in  the  whole  to  a  large  sum,  to  wit,  the  sum  of 
dollars,  by  the  said  plaintiff  laid  out  and  expended  in  im- 
proving the  said  premises,  but  hath  also  been  obliged  to  pay  the 
costs  and  charges  sustained  by  the  said  M.  H .,  in  prosecuting  a 
certain  action  of  ejectment  for  the  recovery  thereof,  which 
amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  dol- 
lars, and  hath  been  farther  obliged  to  pay  divers  other  sums  of 

money,  amounting  in  the  whole  to  the  sum  of  dollars,  in 

and  about  endeavoring  to  defend  the  said  action  of  ejectment. 

Breaoh.  And  so  the  said  plaintiff  saith,  that  the  said  defendant,  although 

often  requested  so  to  do,  hath  not  kept  the  said  covenant  so  by 
him  made  as  aforesaid,  but  hath  broken  the  same,  and  to  keep  the 
same  with  the  said  plaintiff,  hath  hitherto  wholly  neglected  and 
refused,  and  still  doth  neglect  and  refuse,  to  the  damage  of  the 

Conolusioyi.        said  plaintiff  $ .     And  therefore  he  brings  his  ^aite, 

H.  H.  C. ,  p.  q. 


156.  Declaration  in  Covenant,  hy  Grantee  against  Grantor,  on  a 
Covenant  of  Warranty  of  Quantity. 
(1  Kob.  Forms,  488  ;  4  Rob.  Pr.  36.) 
Title  of  Omirt  Circuit  Court  for  A  County,  to-wit : 

and  Rules.  Eules,  18 — . 

Queritur.  0.  C.  complainsof  D.  D.,  of  apleaof  coveuantbroken  :  Forthis, 

Statement  of     to  wit :  that  heretofore,  to  wit,  on  the day  of ,  in  the  year 

Cause  of  Ac-    18 — ,  by  a  certain  indenture  made  between  the  said  defendant,  of 

tion.  the  one  part,  and  the  said  plaintiff,  of  the  other  part,  which  said 

Making  of         indenture,  sealed  with  the  seal  of  the  said  defendant,  is  to  the  court 

Indenture.       now  here  shown,  the  date  whereof  is  the  day  and  year  aforesaid, 

the  said  defendant,  for  a  certain  valuable  consideration  therein 

mentioned,  did  grant,  bargain,  sell,  aliene,  and  convey  unto  the 

said  plaintiff,  and  his  heirs  and  assigns  for  ever,  a  certain  tract  or 

parcel  of  land,  and  its  appurtenances,  situated  in  the  county  of , 
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Covenant  of 
Warranty. 


Performance 
by  Plaintiff. 


Breach  of  Cov- 
enant by  De- 
fendant. 


Breach. 


Oonchmon. 


containing  by  estimation  — ~  acres,  more  or  less,  bounded  and  de- 
scribed as  in  the  said  indenture  is  more  particularly  set  forth. 
And  the  said  defendant  did  by  the  said  indenture,  for  himself  and 
his  heirs,  covenant  with  the  said  plaintiff,  his  heirs  and  assigns, 
that  the  said  defendant,  and  his  heirs,  would  warrant  and  defend 
to  the  said  plaintiff,  and  his  heirs  and  assigns  for  ever,  all  the  land 
thereby  sold  and  conveyed,  and  the  quantity  thereof  as  in  the  said 
indenture  specified,  together  with  all  the  privileges  and  appurte- 
nances to  the  same  in  any  manner  belonging,  against  the  claims  of 
all  persons  whatsoever,  to,  &o.  [setting  forth  the  covenants  of  title 
as  they  are  contained  in  the  deed],  as  by  the  said  indenture,  refer- 
ence being  thereunto  had,  will  more  fully  and  at  large  appear.  And 
although  the  said  plaintiff  hath  always,  from  the  time  of  making 
the  said  indenture  hitherto,  well  and  truly  performed,  fulfilled,  and 
kept  all  things  therein  contained  on  his  part  to  be  done,  fulfilled, 
and  kept,  according  to  the  tenor  and  effect,  true  intent  and  mean- 
ing thereof ;  yet  the  said  plaintiff  saith,  that  the  said  defendant, 
since  the  making  of  the  said  indenture,  hitherto  hath  not  per- 
formed, fulfilled  and  kept  the  said  covenants  and  stipulations  in 
the  said  indenture  contained,  on  his  part  to  be  performed,  fulfilled, 
and  kept,  according  to  the  tenor  and  effect,  tme  intent  and  mean- 
ing of  the  said  indenture,  and  especially  in  this :  that  the  said  tract 
or  parcel  of  land  in  the  said  indenture  described  and  conveyed,  and 
warranted  as  aforesaid  by  the  said  defendant  to  contain  the  said 

quantity  of acres,  does  not  in  fact  contain  that  quantity, 

but  only  the  quantity  of acres.     And  so  the  said  plaintiff  in 

fact  says,  that  the  said  defendant,  although  often  requested  so  \o 
do,  hath  not  kept  the  covenant  so  made  by  him  as  aforesaid,  but 
hath  broken  the  same,  and  to  keep  the  same  with  the  said  plaintiff 
hitherto  hath  wholly  neglected  and  refused,  and  stUl  doth  neglect 

and  refuse,   to  the  damage  of   the  said  plaintiff  $ .     And 

therefore  he  brings  his  suite. 

J.  P.  C,  p.  q. 


167.  Declaration  in  Covenant,  hy  Lessor  against  Lessee,  for  Non- 
Payment  of  Rent,  and  Not  Repairing. 
{Ante,  p.  881  ;  2  Chit.  PI.  552;  Sands'  Forms,  482;  1  Rob.  Forms,  490.) 
Title  of  Court,      Circuit  Court  for  A  County,  to  wit : 

Kules,  18— 

C.  C,  complains  of  D.  C,  of  a  plea  of  covenant  broken;  For 
this,  to  wit :  that  heretofore,  to  wit,  on  the day  of , 


and  JRules. 

Qiieritur. 

Statement  of 
Cause  of  Ac- 
tion. 

Making  of 
Indenture. 

Tenor  of  In- 
denture, 


in  the  year  18 — ,  by  a  certain  indenture  then  and  there  made  be- 
tween the  said  plaintiff,  of  the  one  part,  and  the  said  defendant,  of 
the  other  part,  which  said  indenture,  sealed  with  the  seal  of  the 
said  defendant,  is  to  the  court  now  here  shown,  the  date  whereof 
is  the  day  and  year  aforesaid,  the  said  plaintiff,  for  certain  valuable 
considerations  therein  mentioned,  did  bargain,  grant,  sell,  lease, 
demise,  and  to  farm  let  [according  to  the  words  in  the  lease,  see 
Ante,  p.  1328,  Form  46,]  unto  the  said  defendant,  and  his  assigns, 
a  certain  lot,  messuage,  or  dwelling  house,  and  tenement,  with  the 
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To  Repair. 


Except  Casu- 
alties. 


appurtenances,  in  the  said  indenture  particularly  mentioned  and 
described,  situate  in ,  to  have  and  to  hold  the  said  lot,  mes- 
suage, and  tenement,  with  the  appurtenances  aforesaid,  unto  the 
said  defendant,  and  his  assigns,  from  the  day  of  the  date  of  the  said 

indenture,   to  the  full  end  and  term  of  years  thence  next 

ensuing,  and  fully  to  be  complete  and  ended,  [according  to  the  terms 
of  the  lease].     Yielding  and  paying  therefor  to  the  said  plaintiff,  or 

his  assigns,  during  the  said  term  a  rent  of dollars  yearly,  in 

equal  quarterly  payments,  on  the  first  day  of  the  months  of , 

, ,  and ,  respectively  in  each  year  [according  to  th£  terms 

of  the  lease'].  And  the  said  plaintiff  did  thereby,  for  himself  and 
his  heirs,  covenant  and  agrSe  with  the  said  defendant,  and  his  as- 
signs, that  the  said  defendant,  paying  the  rent  thereinbefore  re- 
served, and  observing,  keeping,  and  performing  all  and  singular 
the  covenants  and  agreements  therein  contained,  on  his  and  their 
part  to  be  observed,  kept,  and  performed,  should  peaceably  and 
quietly,  during  the  said  term,  possess  and  enjoy  the  said  lot,  mes- 
suage, and  tenement  aforesaid,  with  the  appurtenances  aforesaid, 
without  lei,  hindrance,  molestation,  or  disturbance  from  any  one 
whomsoever.  And  the  said  defendant,  for  himself,  his  heirs  and 
assigns,  did  thereby  covenant  and  agree  with  the  said  plaintiff  and 
his  assigns,  that  the  said  defendant,  or  his  heirs  or  assigns  would, 
during  the  said  term,  well  and  truly  pay  in  gold,  to  the  said  plain- 
tiff or  his  assigns,  the  said  yearly  rent  or  sum  of dollars,  at 

-  the  several  days  and  times  aforesaid ;  but  with  the  proviso  and 
exception,  that  if  the  said  messuage,  tenement  and  premises,  or 
some  part  thereof,  shall  happen  to  be  burnt  down  or  damnified  by 
fire,  tempest  or  other  casualty  not  occasioned  by  the  default  of  the 
said  defendant  or  his  assigns,  then  that  in  either  of  these  cases, 
the  said  rent  should  either  cease  or  be  fairly  apportioned,  accord- 
ing as  the  said  destruction  of  the  said  messuage,  tenement  and 
premises  is  entire  or  partial.  [Let  this  he  according  to  tlie  words  of 
the  covenant.]  And  the  said  defendant,  for  himself,  his  heirs  and 
assigns,  did  by  the  said  indenture,  further  covenant  and  agree  with 
the  said  plaintiff  and  his  assigns,  that  the  said  defendant,  his  heirs 
or  assigns,  shall  and  will,  at  his  or  their  proper  costs  and  charges, 
from  time  to  time,  and  at  all  times  during  the  said  term,  well  and 
sufficiently  repair  and  cleanse  the  said  messuage  and  tenement, 
and  all  and  singular  other  the  premises  thereby  demised,  and  every 
part  and  parcel  thereof,  by  and  with  all,  and  all  manner  of  needful 
and  proper  reparation,  so  as  to  preserve  the  same  from  decay  and  de- 
terioration, excepting  any  casualty  by  fire  or  other  occurrence  which 
may  consume  or'destroy  the  said  messuage,  tenement  and  premises, 
or  any  part  thereof,  without  default  on  the  part  of  the  said  defen- 
dant or  his  assigns,  it  being  understood  and  agreed  by  and  between 
the  parties  to  the  said  indenture,  that  such  loss  or  injury  happening 
to  the  said  messuage,  tenement  and  premises,  or  any  part  thereof, 
without  default  on  the  part  of  the  said  defendant  or  his  assigns, 
should  be  sustained  by  the  said  plaintiff,  his  heirs  or  assigns,'  and 
that  on  the  happening  of  such  injury  or  destruction  as  aforesaid, 
the  said  defendant  should  be  entirely  discharged  from  the  obliga- 
tions of  this  indenture,  unless  the  said  plaintiff  should,  within  a 


APPENDIX  or  FOEMS.]       DECLAEATIONS  IN  COVENANT.  1423 

reasonable  time  after  notice  to  him  in  writing  of  such  complete  or 
partial  destruction,  rebuild  or  repair  the  said  messuage,  tenement) 
and  premises,  so  that  the  same  shall  be  in  as  good  a  condition  as 
before  such  casualty  occurred,  and  until  such  rebuilding  or  repair, 
that  the  rent  aforesaid  should  be  suspended  or  duly  apportioned, 
[Obserdng  that  these  covenants  should  be  set  out  according  to  their 
terms'],  as  by  the  said  indenture,  reference  being  thereunto  had, 
wiU,  amongst  other  things,  more  fuUy  appear.     By  virtue  of  which 

Entry  by  said  demise  the  said  defendant  afterwards,  to  wit,  on  the day 

Lessee.  of ,  18 — ,  entered  into  and  upon  aU  and  singular  the  said  de- 

mised premises,  with  the  appurtenances,  and  became  and  was  pos- 
sessed thereof  for  the  said  term,  so  by  him  thereof  granted  as 
Performance     aforesaid.     And  although  the  said  plaintiff  hath  always,  from  the 
by  Plaintiff,     time  of  making  the  said  indenture  hitherto,  well  and  truly  per- 
formed, fulfilled  and  kept,  all  things  in  the  said  indenture  con- 
tained on  his  part  and  behalf  to  be  performed,  fulfilled  and  kept, 
according  to  the  tenor  and  effect,  true  intent  and  meaning  of 
the  said  indenture;  yet  protesting   that   the  said  defendant  hath 
General  Non-    not  performed,    fulfilled  or  kept  any  thing  in  the   said  inden- 
performance    ture    contained,    on    his     part    and    behalf     to    be    performed, 
by  Defendant,  fulfilled  and   kept,  according   to   the   tenor   and   effect,  true   in- 
tent and  meaning  thereof,  the  said  plaintiff  says  that,  after   the 
Special  Non-     making  of  the  said  indenture,  and  during  the  said  term  thereby 

performance     granted,  to  wit,  on  the  —    day  of ]8 —  [the  day  up  to  which 

by  Defendant,  the  arrears  of  rent  are  demanded^,  a  large  sum  of  money,  to  wit,  the 

Non-payment    sum  of dollars  of  the  rent  aforesaid  for years  [or  months] 

of  Rent.  of  the  said  term,  ending  on  the  day  and  year  last  aforesaid,  and 

then  last  elapsed,  became  and  was  due,  and  still  is  in  arrear  and 
unpaid  to  the  said  plaintiff,  contrary  to  the  tenor  and  effect,  true 
intent  and  meanirig  of  the  said  indenture,  and  of  the  said  covenant 
of  the  said  defendant  by  him  in  that  behalf  so  made  as  aforesaid. 
Non-repair.  And  the  said  plaintiff  further  says,  that  the  said  defendant  did  not 
nor  would,  during  the  said  term,  and  whilst  he  was  so  possessed 
as  aforesaid  of  the  said  demised  premises,  with  the  appurtenances 
as  aforesaid,  at  his  own  costs  and  charges,  well  and  sufficiently 
repair  and  cleanse  the  said  messuage  and  tenement,  and  all  and 
singular  other  the  premises  demised,  and  every  part  and  parcel 
■  thereof  by  all  manner  of  needful  and  proper  reparation  so  as  to 
preserve  the  same  from  decay  and  deterioration,  according  to  the 
form  and  effect  of  the  said  indenture  in  that  behalf ;  but  on  the 
contrary  thereof,  the  said  defendant,  after  the  making  of  the  said 
indenture  as  aforesaid,  and  during  the  continuance  of  the  said 
term,  and  whilst  he  was  so  possessed  o,f  the  said  demised  premises, 
with  the  appurtenances  as  aforesaid,  to  wit,  on  the  day  and  year 
first  aforesaid,  and  from  thence  for  a  long  space  of  time,  to  wit, 
until  the  determination  of  the  said  term,  permitted  the  said 
messuage,  tenement,  and  premises,  with  the  appurtenances,  to  be 
and  continue,  and  the  same  were  for  and  during  all  that  time 
ruinous,  prostrate,  fallen  down,  and  in  great  decay  and  deteriora- 
tion for  want  of  needful  and  proper  reparation,  contrary  to  the 
form  and  effect  of  the  said  indenture  and  of  the  covenant  by  the 
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said  defendant  so  made  as  aforesaid.  And  the  said  plaintiff  says 
that,  during  the  continuance  of  the  said  term,  there  was  no  casualty 
by  fire  or  other  occurrence  without  the  default  of  the  said  defen- 
dant, whereby  the  said  messuage,  tenement,  or  premises,  or  their 
appurtenances  aforesaid,  were  injured,  consumed,  or  destroyed. 
And  so  the  said  plaintiff,  in  fact,  saith  that  the  said  defendant, 
although  often  requested  so  to  do,  hath  not  kept  the  said  covenants 
so  by  him  made  as  aforesaid,  but  hath  broken  the  same,  and  to 
keep  the  same  with  the  said  plaintiff  hath  hitherto  wholly  neglected 
and  refused,  and  still  doth  neglect  and  refuse,  to  the  damage  of 

the  said  plaintiff,  $ .     And  therefore  he  brings  his  smte. 

B.  F.  C,  p.  q. 


State?nent  of 
Cwuse  of  Ac- 
tum. 


158.  Declaration  in  Trespass,  hj  Ey^ecutor  against  Admh^istrator, 
for  goods  taken  in  the  life-time  of  the  Decedent. 

Title  of  Court      Circuit  Court  for  A  County,  to  wit : 
and  Rules.  Rules,  18 — . 

Qiieritur.  C.  C,  executor  of  the  last  will  and  testament  of  E.  P.,  deceased, 

complains  of  D,  D.,  administrator  of  all  and  singular  the  goods 
and  chattels,  rights  and  credits,  which  were  of  G.  H.,  deceased,  at 
the  time  of  his  death,  who  died  intestate,  of  a  plea  of  trespass, 
for  this,  to  wit,  that  the  said  G.  H.  in  his  life-time,  to  wit,  on  the 

day  of  ,  in  the  year  of  our  Lord  eighteen  hundred  and 

,  with  force  and  arms,  unlawfully  took  and  carried  away  cer- 
tain goods  and  chattels  of  the  saidE.  F.,  deceased,  in  his  life- 
time, to  wit, ,  [desoribe  the  chattels  as  in  trover,  2  C7dt.  PI  835], 

of  great  value,  to  wit,  of  the  value  of dollars,  the  same  be- 
ing then  the  lawful  properly  of  the  said  E.  F. ,  deceased,  and  in 
his  quiet  possession,  and  other  wrongs  and  enormities  to  the  said 
E.  F.,  deceased,  then  did,  against  the  peace  of  the  Commonwealth, 
whereby  a  right  of  action  accrued,  by  virtue  of  the  act  of  the 
General  Assembly  in  such  case  made  and  provided  to  the  said  E. 
F.,  deceased,  in  his  life-time,  and  to  the  plaintiff,  who  since  his 
death  duly  qualified  according  to  law  as  executor  of  the  last  will 
and  testament  of  the  said  E.  F.,  deceased,  to  demand  and  receive 
of  the  said  G.  H. ,  deceased,  in  his  life-time,  the  amount  of  the 
value  of  the  goods  and  chattels  aforesaid,  and  other  damages  so 
as  aforesaid  done  to  the  said  E.  P. ,  deceased.  Tet  the  said  G.  H. 
in  his  life-time,  and  the  said  defendant  since  his  death,  although 
often  required,  have  hitherto  refused  to  pay  the  same  to  the  said 
E.  F. ,  deceased,  in  his  life-time,  and  to  the  said  plaintiff  since  his 
death,  and  the  said  defendant  still  doth  refuse,  to  the  damage  of 

Conclusion.        the  plaintiff  of  § ;  and  thereupon  the  said  plaintiff,  as  executor 

as  aforesaid,  brings  his  suite.  And  the  said  plaintiff  brings  into 
court  here,  Ac,  [Profert  of  letters  of  Probate ;  Ante,  p.  1364, 
form  104.] 

C.  W.  P.,  p.  q. 
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159.  Declaration  in  Trespass  for  Assualt  and  Battery. 
(2  Chit.  PI.  850.) 

7itle  of  C<mrt,      Cironit  Court  for  A  County,  to  wit : 
and  Bides  Rules,  18 — . 

Queritur.  C.  C.  complains  of  D.  D. ,  of  a  plea  of  trespass  :  For  this,  to  wi<!„ 

Statement  of     that  heretofore,  to  wit,  on  the day  of ,  in  the  year  18 — „ 

Cause  of  Ac-    the  said  defendant,  with  force  and  arms,  assaulted  the  said  plaia- 
tion.  tiif,  and  then  spit  in  the  face  of  the  said  plaintiff,  and,  with  great 

Ist  Count.  force  and  violence,  seized  and  laid  hold  of  the  said  plaintiff  by  his- 
nose,  and  greatly  squeezed  and  pulled  the  same,  and  then  plucked, 
pulled, and  tore  large  quantities  of  hair  from  and  off  the  head  of  the 
said  plaintiff,  and  then  with  a  certain  stick  and  with  his  fists,  gave: 
and  struck  the  said  plaintiff  a  great  many  violent  blows  and  strokes  om 
and  about  divers  parts  of  his  body  ;  and  also  then,  with  great  forcei 
and  violence,  shook  and  pulled  about  the  said  plaintiff,  and  cast  andl 
threw  the  said  plaintiff  to  the  ground,  and  violently  kicked  him,  and! 
gave  and  struck  him  a  great  many  other  blows  and  strokes,  and  also- 
then,  with  great  force  and  violence,  rent,  tore  and  damged  thfr 
clothes  and  wearing  apparel,  to  wit,  one  coat,  one  waistcoat,  one- 
pair  of  breeches,  one  cravat,  one  shirt,  one  pair  of  drawers,  one 
pair  of  stockings,  and  one  hat  of  the  said  plaintiff,  of  great  valae,, 

to  wit,  of  the  value  of dollars,  which  the  said  plaintiff  then- 

and  there  wore,  and  was  clothed  with.  [Let  the  description  of  the: 
battery  confo^-m  in  general  to  the  fact.~\  By  means  of  which; 
said  several  premises,  the  said  plaintiff  was  then  greatly  hurt^ 
bruised  and  wounded,  and  became  and  was  sick,  sore,  lame,  and! 
disordered,  and  so  remained  and  continued  for  a  long  space  of 

time,  to  wit,  for  the  space  of weeks  then  next  following  [or- 

Mtherto\  during  all  which  time  the  said  plaintiff  thereby  suffere(S- 
and  underwent  great  pain,  and  was  hindered  and  prevented  fronn 
performing  and  transacting  his  necessary  affairs  and  business,  bjr 
him  during  that  time  to  be  performed  and  transacted,  and  also 
thereby  the  said  plaintiff  was  obliged  to  pay,  and  did  necessarily- 
pay  and  expend  a  large  sum  of  money,  to  wit,  the  sum  of  

dollars,  in  and  about  endeavoring  to  be  cured  of  the  bruises^ 
wounds,  sickness,  soreness,  lameness,  and  disorder  aforesaid,  oc- 
casioned by  the  said  defendant  as  aforesaid.  \_Describe  tTve  conse- 
quences of  the  battery  without  excessive  exaggeration  7\ 

2nd  Count.  And  also  for  this,  to  wit,  that  afterwards,  to  wit,  on  the  day  anSl 

year  aforesaid,  the  said  defendant,  with  force  and  arms,  madei 
another  assault  on  the  said  plaintiff,  and  again  beat,  bruised,, 
wounded  and  ill  treated  him ;  [and  if  the  injury  be  very  severe,. 

Alia  enormia,  add,  insomuch  that  his  life  was  thereby  then  greatly  despaired  o/.Jt 
And  other  wrongs  to  the  said  plaintiff  then  and  there  did,  to  the- 
great  damage  of  the  said  plaintiff,  aud  against  the  peace  of  the- 
Commonwealth.     Wherefore  the  said  plaintiff  saith,  that  he  is  in- 

ConclvMon.        jured,  and  hath  sustained  damage  to  the  amount  of  $ .     Andl 

therefore  he  brings  his  suite. 

E.  I.  C,  p.  q^.. 


Tol.  IT.— 90 
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160.  Declaration  in  Trespass,  hy  Ihisband  and  Wife,  for  Battery 

of  Wife. 
(2  Chit.  PI.  854.) 
Title  of  Court,  Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Bulee,  18 . 

Queritur.               0.  C.  and  W.  C.  his  wife,  complain  of  D.  D.,  of  a  plea  of  tres- 
pass ;  For  this,  to  wit :  that  heretofore,  to  wit,  on  the day  of 

,  in  the  year  18—,  the  said  defendant  with  force  and  arms  as- 
saulted the  said  "W.  C,  then  and  still  being  the  wife  of  the  said  C. 
C,  and  then  beat,  bruised,  wounded  and  ill-treated  her,  so  that  her, 
life  was  greatly  despaired  of.  [J/  tlie  injtirywere  not  a  very  violent 
one,  this  last  phrase  should  he  omitted.']  And  other  wrongs  to  the 
said  W.  C.  then  and  there  did  against  the  peace  of  the  commonwealth, 

and  to  the  damage  of  the  said  plaintiffs  f .     And  therefore 

they  bring'their  suite. 

3.  C,  p.  q. 


Statement  of 
Oomse  of  Ac- 
tion. 


Alia  enormia. 


Conclusion. 


Title  of  Court 
and  Mules. 

Queritur. 

Statement  of 
Cause  of  Ac- 

[tion. 


161.  Declaration  in  Trespass,  iy  Husband  for  Battery  of  Wife, 

Per  Quod,  c&c. 

(2  Chit.  PI.  854-'5.) 
Circuit  Court  for  A  County,  to  wit : 

Rules,  18—. 

0.  C.  complains  of  D.  D.,  of  a  plea  of  trespass :  For  this,  to  wit : 

that  heretofore,  to  wit,  on  the day  of ,  in  the  year  of  our 

Lord,  18 — ,  the  said  defendant,  with  force  and  arms,  assaulted  W. 
C. ,  then  and  still  being  the  wife  of  the  said  plaintiff,  and  then 
violently  beat,  kicked,  bruised  and  ill  treated,  [the  trespasses  are 
to  ie  deseriled  according  to  the  foot,  as  in  first  count  of  preceding 
Form,']  the  said  W.  C,  so  then  being  the  wife  of  the  said  plaintiff 
as  aforesaid,  insomuch  that  the  said  W.  C,  by  means  of  the  pre- 
mises then  became,  and  was  sick,  sore,  lame,  and  disordered,  and 
so  remained  and  continued  for  a  long  space  of  time,  to  wit,  for  the 
space  of weeks,  [or  hitherto,]  whereby  the  said  plaintiff,  dur- 
ing all  that  time,  lost  and  was  deprived  of  all  the  comfort,  benefit, 
and  assistance  of  his  said  wife  in  his  domestic  affairs,  which  he 
might  and  otherwise  would  have  had ;  and  thereby  also,  the  said 
plaintiff  was  then  obhged  to  pay  and  expend,  and  did  neces- 
sarily pay  and  expend  divers  sums  of  money,  in  the  whole  amount- 
ing to  a  large  sum,  to  wit,  the  sum  of dollars,  in  and  about 

the  endeavoring  to  heal  and  cure  his  said  wife  of  the  sickness,  sore- 
ness, lameness,  and  disorder  aforesaid,  occasioned  as  aforesaid,  and 
other  wrongs  to  the  said  plaintiff  the  said  defendant  then  and  there 
did,  against  the  peace  of  the  Commonwealth,  and  to  the  damage  of 

the  said  plaintiff  f .     And  therefore  he  brings  his  suite. 

W.  J.  D.,p.  q. 


Alia  enormia. 


Conclusion. 
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162.  Declaration  in  Trespass,  for  Running  Cart  against  Plain- 
tiff's Horse. 

(2  CHt.  PI.  860.) 
Title  of  Court  Circuit  Court  for  A  County,  to  wit : 

and  Utiles.  Eules,  18 — . 

Qaesritur.  C.  C.  complains  of  D.  D. ,  of  a  plea  of  trespass  ;  For  this,  to  wit : 

Statement  of     that  heretofore,  to  -wit,  on  the day  of ,  in  the  year  18 — ,  the 

Cause  of  Ac-    said  defendant,  with  force  and  arms,  drove  a  certain  cart  with  great 
tion.                 force  and  violence  upon  and  against  a  certain  horse  of  the  said  plain- 
tiff of  great  value,  to  wit,  of  the  value  of  ■ dollars,  then  being, 

and  thereby  with  one  of  the  shafts,  and  with  other  parts  of  the  said 
cart  of  the  said  defendant,  so  greatly  pierced,  cut,  hurt,  lacerated 
and  wounded  the  said  horse  of  the  said  plaintiff,  that  by  reason 
thereof  the  said  horse,  being  of  the  value  aforesaid,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  died  ;  And  other  wrongs  to  the 
Alia  enormia,     said  plaintif  the   said  defendant  then  and  there  did, 'to  the  dam- 

Conclusion.        age  of  the  said  plaintiff  | And  therefore  he  brings  his  suite. 

J.  T.  D.,  p.  q. 


163. 


Title  of  Court 
and  Mules. 

Queritur. 

Statement  of 
Cause  of  Ac- 
tion. 


Declaration  for  Running  a  Carriage  against  the  Plaintiff's 
Carriage,  die. 

(2  Chit.  PI.  860.) 
Circuit  Court  for  A  County,  to  wit : 

■  Eules,  18—. 

C.  C.  complains  of  D.  D. ,  of  a  plea  of  trespass  :  For  this,  to  wit : 

that  heretofore,  to  wit,  on  the day  of ,  in  the  year  18 — , 

the  said  defendant,  with  force  and  arms,  drove  a  certain  carriage, 
to  wit,  a  stage-coach,  which  the  said  defendant  was  then  driving 
along  the  public  highway,  with  great  force  and  violence  against  a 
certain  other  carriage,  to  wit,  a  buggy  of  the  said  plaintiff,  of  great 

value,  to  wit,  of  the  value  of dollars,  and  in  which  said  buggy 

the  said  plaintiff  was  then  riding  in  and  along  the  said  highway, 
and  thereby  greatly  broke  to  pieces,  damaged,  and  spoiled  the  said 
buggy  of  the  said  plaintiff.  And  by  means  of  the  premises,  the  said 
plaintiff  was  then  thrown  with  great  force  and  violence  out  of  his 
said  buggy  to  the  ground,  and  by  means  of  the  premises,  the  said 
plaintiff  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
obliged  to  lay  out  and  expend,  and  did  necessarily  lay  out  and  ex- 
pend, a  large  sum  of  money,  to  wit,  the  sum  of dollars  in 

and  about  the  repairing  and  amending  the  damage  so  done  to  the 
said  buggy  as  aforesaid  ;  and  also,  by  means  of  the  premises,  the 
said  plaintiff  then  became  and  was  greatly  bruised,  hurt  and 
wounded,  and  sick,  sore,  lame  and  disordered,  and  so  remained  and 

continued  for  a  long  space  of  time,  to  wit,  for  the  space  of 

weeks  next  following,  [oiMtlverto,']  and  during  all  that  time  suffered 
and  underwent  great  pain,  and  was  hindered  from  transacting  his 
lawful  business  by  him  during  that  time  to  be  done,  performed  and 
transacted  ;  and  was  also  thereby  obliged  to  pay  and  expend,  and 
did  necessarily  pay  and  expend,  divers  sums  of  money,  in  the  whole 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of dollars, 
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in  and  about  endeavoring  to  be  cured  of  the  sickness,  soreness, 

lameness,  and  disorder  aforesaid,  occasioned  as  aforesaid;  And 

Alia  enormia,     other  wrongs  to  the  said  plaintiff,  the  said  defendant  then  and  there 

Oonel-uMon.        did,  to  the  damage  of  the  said  plaintiff  $ .     And  therefore  he 

brings  his  suite. 

W.  G.  D.,  p.  q. 


164.  Declaration  in  Trespass,  for  Chasing  Sheep,  <&c. 

(2  Chit.  PI.  858.) 

Title  ofCowrt    Circuit  Court  for  A  County,  to- wit : 

and  Rules.  Eules,  18 — . 

Q^ieritur.  C.  0.  complains  of  D.  D.,  of  a  plea  of  trespass ;  For  this  to  wit : 

Statement  of    that  heretofore,  to  wit,  on  the day  of ,  in  the  year  18—, 

Cause  of  Ac-    and  on  divers  other  days  and  times,  between  that  day  and  before 

tion.  the  commencement  of  this  suit,  the  said  defendant,  with  force  and 

1st  Count.  arms,  drove,  chased,  arid  hurried  the  sheep,  ewes  and  lambs,  to  wit. 

Chasing  Sheep, sheep, ewes,  and lambs,  of  the  said  plaintiff,  of  great 

&c.,  from  Pas-  value,  to  wit,  of  the  value  of dollars,  then  depasturing  and  be.- 

ture.  ing  upon  a  certain  field  of  the  said  plaintiff,  in  the  said  county  of 

,  and  then  and  there  chased  and  drove  the  said  sheep,  ewes  and 

lambs,  out  of  and  from  the  said  field  to  divers  places,  to  the  said 
plaintiff  unknown,  whereby  the  said  plaintiff  was  not  only  put  to 
great  trouble  and  expense,  amounting  in  the  whole  to  a  large  sum 

of  money,  to  wit,  the  sum  of dollars,  in  and  about  endeavoring  . 

to  find  his  said  sheep,  ewes  and  lambs,  but  also  divers  thereof, 

to  wit, sheep, ■  ewes,  and lambs,  of  great  value,  to 

wit,  of  the  value  of dollars,  then  and  there  died  ;  and  others 

thereof,  to  wit, sheep, ewes,  and  • lambs  of  great  value, 

to  wit,  of  the  value  of dollars,  then  and  there  became  and  were 

whoUy  lost  to  the  said  plaintiff,  and  the  residue  of  the  said  sheep, 
ewes  and  lambs,  then  and  there  became  and  were  greatly  damaged 
and  lessened  in  value. 

2nd  Count,  And  for  this  also,  that  afterwards,  to  wit,  on  the day  of 

Chasing  Sheep, ,  in  the  year  18 — ,  the  said  defendant,  with  force  and  arms, 

ifcc.  chased  and  drove  about  other  the  cattle,  to  wit, other  sheep, 

other  ewes,  and other  lambs  of  the  said  plaintiff,  of  great 

value,  to  wit,  of  the  value  of dollars,  whereby  the  said  last 

mentioned  sheep,  ewes  and  lambs,  being  of  jthe  value  aforesaid,  be- 
came and  were  greatly  damaged,  lessened  in  value  and  spoiled. 
\8tate  the  da/mage  to  the  cattle  according  to  tlie  fact,  and  wMch  may 
ie  as  in  the  first  count,  and  if  there  ie  any  evidence  to  support  it  add 
Alia  enormia,  a  count  de  bonis  asportatis,  as  in  2  Chit.  PI.  859.]  And  other 
wrongs  to  the  said  plaintiff,  the  said  defendant  then  and  there  did. 

Conclusion.        to  the  damage  of  the  said  plaintiff  % .     And  therefore  he  brings 

his  »uite. 

D.  Q.  E.,  p.  q. 
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165.    Declaration  in   Trespass,  for  Shooting   Plaintiff's  Horse 

or  Dog. 

(2  Ohit.  PI.  860.) 
Title  of  Court  Circuit  Court  for  A  County,  to  wit : 

and  JRules.  Kules,  18 — . 

Q^aerttnir.  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  :  For  this,  to  wit : 

Statement  of     that  heretofore,  to  wit,  on  the day  of ,  in  the  year  of 

Cause  of  Ac-   our  Lord  18 — ,  the  said  defendant,  with  force  and  arms,  shot  off 
tion.                 and  discharged  a  certain  gun,  then  and  there  loaded  with  gunpow- 
1st  Count,          der  and  shot,  at  and  against  a  certain  horse  [or  dog,']  of  the  said  plain- 
Shooting  Dog   tiff,  of  great  value,  to  wit,  of  the  value  of dollars,  and  thereby 

or  Horse.        and  therewith  so  greatly  shot,  hurt,  and  wounded  the  said  horse, 

[or  dog,]  that  by  reason  thereof  the  said  horse,  [or  dog,]  being  of 

the  value  aforesaid,  died. 

2nd  Count,  And  also  for  this,  to  wit,  that  afterwards,  to  wit,  on  the  day  and 

Beating  Horse  year  aforesaid,  the   said  defendant,  with  force  and  arms,  greatly 

or  Dog.  beat,  hurt  and  wounded  a  certain  other  horse  [or  dog,]  of  the  said 

plaintiff  of  great  value,  to  wit,  of  t}ie  value  of dollars,  and 

Alia  enormia,  by  reason  thereof  the  said  horse  [or  dog]  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  died.  And  other  wrongs  to  the  said  plain- 
tiff the  said  defendant  then  did,  to  the  damage  of  the  said  plaintiff 

Conclusion.       % .     And  therefore  he  brings  his  suite. 

G.  D.  F.,  p.  q. 


166.  Declaration  in  Trespass,  for  False  Imprisonment. 

(2  Chit.  PI.  857.) 
Title  of  Court,      Circuit  Court  for  A  County,  to  wit  : 

and  Mules.  Kules,  18 — - 

QuerUur.  C.  C.  complains  of  D.  D. ,  of  a  plea  of  trespass  :  For  this,  to  wit : 

Statement  of     that  heretofore,  to  wit,  on  the day  of ,  in  the  year  18 — , 

Cause  of  Ac-   the  said  defendant,  with  force  and  arms,  assaulted  the  said  plain- 

tion.  tiff,  and  seized  and  laid  hold  of  the  said  plaintiff,  and  with  great 

1st  Count,  force  and  violence  pulled  and  dragged  about  the  said  plaintiff,  and 

Assault  and       gave  and  struck  the  said  plaintiff  a  great  many  violent  blows  and 

imprisonment  strokes,  and  also  forced  the  said  plaintiff  to  go  from  and  out  of  a 

in  Police  Of-  certain  dwelling  house,  situate  and  being  in  the  county  of ■ 

fice.  into  the  public  street  there,  and  then  and  there  forced  him  to  go 

in  and  along  divers  public  streets  to  a  certain  police  office,  situate 

and  being  in  the  county  of ,  and  then  and  there  imprisoned 

the  said  plaintiff,  and  kept  and  detained  him  in  prison  there,' with- 
out any  reasonable  or  probable  cause  whatsoever,  for  a  long  space 
of  time,  to  wit,  for  the  space  of  then  next  following,  con- 
trary to  the  laws  of  the  land,  and  against  the  will  of  the  said  plain- 
tiff, whereby  the  said  plaintiff  was  then  and  there  not  only  greatly 
bruised,  hurt  and  wounded,  but  was  also  thereby  then  and  there 
greatly  exposed  and  injured  in  his  credit  and  circumstances. 
2nd  Count.            And  for  this  also,  that  afterwards,  to  wit,  on  the  day  and  year 
Assault  and       last  aforesaid,   at  the  county  aforesaid,  the  said  defendant  with 
imprisonm't    force  and  arms  again  assaulted  the  said  plaintiff,  and  then  and 
generally.        there  beat,  bruised  and  ill-treated  him,  and  then  and  there  im- 
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prisoned  him,  and  kept  and  detained  him  in  prison  there,  without 
any  reasonable  or  probable  cause  whatsoever,  for  a  long  time,  to 

wit,  for  the  space  of  honrg  then  next  following,  contrary  to 

the  laws  of  the  land,  and  against  the  wiU  of  the  said  plaintiff. 
Alia  enoiinia.    And  other  wrongs  to  the  said  plaintiff,  the  said  defendant  then 

Conclumn.       and  there  did,  to  the  damage  of  the  said  plaintifi  $ .      And 

therefore  he  brings  his  »uite. 

W.  H.  P.,  p.  q. 


167.  Declaration  in  Trespass,  for  Breaking  and  Entering  a 
Dwelling  House,  dec. 

(2  Chit.  PI.  863.) 
Title  of  Omirt       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Bules,  18 — , 

Queritwr.  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  :  For  this,  to  wit : 

Statement  of     that  heretofore,  to  wit,  on  the day  of  ,  in  the  year  18—, 

OoMse  of  Ac-   and  on  divers  other  days  and  times  between  that  day  and  the 
tion.                 commencement  of  this  suit,  the  said  defendant,  with  force  and 
1st  Count.         arms,  broke  and  entered  a  certain  dwelling  house  of  the  said  plain- 
Breaking  and    tiff,  situate  and  being  in  the  county  of ,  and  then  and  there 

entering  dwel-  made  a  great  noise  and  disturbance  therein,  and  stayed  and  con- 
ling,  and  tinned  therein,  making  such  noise  and  disturbance,  for  a  long 

spoil'g  goods,   space  of  time,  to  wit,  for  the  space  of  then  next  following, 

&o.  and  then  and  there  forced  and  broke  open,  broke  to  pieces  and 

damaged  divers,  to  wit, doors  of  the  said  plaintiff,  of  and 

belonging  to  the  said  dwelling  house,  with  the  appurtenances,  and 

broke  to  pieces,  damaged  and  spoiled  divers,  to  wit, locks, 

staple3,  and hinges,  of  and  belonging  to  the  said  doors, 

respectively,  and  wherewith  the  same  were  then  fastened  and  pro- 
vided, and  of  great  value,  to  wit,  of  tl^e  value  of  dollars. 

■"  And  also,  during  the  time  aforesaid,  to  wit,  on  the  said day 

of  ,  18 — ,  with  force  and  arms  seized  and  took  divers  goods 

and  chattels,  to  wit,  [describe  the  goods  and  chattels  as  in  trover, 
post,  p.  ,]  of  the  said  plaintiff,  then  being  in  the  said  dwelling 

house,  and  carried  away  the  same,  and  converted  and  disposed  of 
the  same  to  his  own  use.  By  means  of  which  said  several  pre- 
mises the  said  plaintiff  and  his  family  were,  during  all  the  time 
aforesaid,  not  only  greatly  disturbed  and  annoyed  in  the  peace- 
able possession  of  the  said  dwelling  house  of  the  said  plaintiff, 
but  also  the  said  plaintiff  was  during  that  time  hindered  and  pre- 
vented from  carrying  on  and  transacting  therein  his  lawful  and 
necessary  affairs  and  business. 

2nd  Count,  And  for  this  also,  that  afterwards,  to  wit,  on  the day  of 

Breaking  and    ,  in  the  year  18 — ,  the  said  defendant,  with  force  and  arms, 

entering          broke  and  entered  a  certain  other  dwelling  house  of  the  said  plain- 
Dwelling  and  tiff,  situate  in  the  county  of ,  and  then  and  there  ejected, 

ejecting  expelled,  put  out,  and  amoved  the  said  plaintiff  and  his  family 

Pamily.  from. the  possession,  occupancy,  and  enjoyment  of  the  said  last- 

mentioned  dwelling  house,  and  kept  and  continued  them  so  ejected, 
expelled,  put  out,  and  simoved  for  a  long  space  of  time,  to  wit. 
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from  thenoe  hitherto,  whereby  the  said  plaintiff,  for  and  during  all 
that  time,  lost  and  was  deprived  of  the  use  and  benefit  of  his  said 
last-mentioned  dwelling  house. 

3d  Count,  And  for  this  also,  that  afterwards,  to  wit,   on  the day  of 

Taking  and        • ,  in  the  year  18 — ,  the  said  defendant,  with  force  and  arms 

Cariymg  seized,  took,  and  carried  away  [if  cattle,  say — seized,  took,  drove,  led 

away  Goods,   and  carried  away,']  divers  goods,  chattels  and  effects  of  the  said 

plaintiff,  of  the  like  number,  quantity,  quality,  description  and  value 

as  in  the  first  count  of  this  declaration  mentioned,  there  then  found 

and  being,  and  converted  and  disposed  of  the  same  to  his  own  use  ; 

AUa  enormia.        And  other  wrongs  to  the  said  plaintiff  the  said  defendant  then 

Conclusion.        and  there  did,  to  the  damage  of  the  said  plaintiff  f; .      And 

therefore  he  brings  his  suite. 

W.  W.  F.,  p.  q. 

168.  Declaration  in  Trespass,  for  Breaking  the  Plaintiff'' s  Close. 

(2  Chit.  PI.  866.) 
Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Kules,  38 — . 

Queritur.  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass:  For  this,  to  wit: 

Statement  of     that  heretofore,  to  wit,  on  the day  of ,  in  the  year  18 — ,  and 

Cause  of  at  the  county  of ,  and  on  divers  other  days  and  times  between 

Action.  that  day  and  the  commencement  of  this  suit,  the  said  defendant. 

Breaking  and    with  force  and  arms,  broke  and  entered  divers,  to  wit,- closes 

enter'g  closes,  of  the  said  plaintiff,  situate  in  the  county  of ,  and  then  and 

Breaking  there  forced  and  broke  open,  broke  to  pieces,  damaged  and  spoiled. 

Gates,  &c.        divers,  to  wit,  gates  of  the  said  plaintiff,  of  great  value,  to 

wit,  of  the  value  of dollars,  then  standing  and  being  in  the 

said  closes,  and  the  locks,  staples  and  hinges,  to  wit,  locks, 

staples,  and hinges  of  the  said  plaintiff  of  great  vahie, 

to  wit,  of  the  value  of dollars,  respectively,  af6xed  to  the  said 

gates,  and  with  which  the  said  gates  were  then  respectively  locked. 
Treading  down  fastened  and  provided,  and  with  feet  in  walking,  trod  down,  tram- 
Grass,  &c. ,      pled  upon,  consumed  and  spoiled  the  grass,  com  and  other  herbage 

with  Feet.        of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of dol- 

With  Cattle, &o.  lars,  there  then  growing  and  being,  and  with  cattle,  to  wit,  horses, 
mares,  geldings,  mules,  oxen,  cows  and  sheep,  eat  up  and  de- 
pastured the  grass  and  corn  of  the  said  plaintiff,  of  great  value,  to 

wit,  of  the  value  of dollars,  then  growing  and  being  in  the  said 

closes,  and  with  divers  other  horses,  mares,  geldings,  mules,  oxen, 

With  Carts,  &c.  cows,  and  sheep,  and  also  with  the  wheels  of  divers  carts,  wagons,  and 

other  carriages,  crushed,  tore  up,  damaged  and  spoiled  other  the 

grass,  corn  and  other  herbage  of  the  said  plaintiff,  of  great  value, 

to  wit,  of  the  value  of  dollars,  then  and  there  also  growing 

and  being,  and  with  the  feet  of  the  said  horses,  mares  and  geldings, 

and  with  the  wheels  of  the  said  carts,  wagons,  and  other  carriages, 

tore  up,  damaged  and  spoiled  the  earth  and  soil  of  the  said  closes  ; 

Cutting  down    and  also  then  and  there  mowed  and  cut  down  the  grass  and  corn  of 

Grass,  &c.        the  said  plaintiff,  then  growing  in  the  said  closes,  and  then  and 

Carrying  away  there  seized,  took  and  carried  away  the  hay  and  corn,  to  wit, 

Corn,  &c.         cart  loads  of  hay  and cart  loads  of  corn  of  the  said  plaintiff, 
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of  great  value,  to  wit,  of  the  value  of dollars,  off  and  from  the 

said  closes,  and  converted  and  disposed  of  the  same  to  his  own 
Cutting  down    use  ;  and  also  then  and  there  cut  down  and  destroyed  the  trees 

Trees,  &c.        and  underwood,  to  wit,  oaks, ash-trees, elms,  &c., 

[according  to  the  fact,]  and other  trees,  and acres  of  the 

underwood  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value 
Carrying  away  of dollars,  and  the  timber,  wood,  branches  and  bushes  there- 
Trees,  &c.        of,  obtained  and  arising,  to  wit, loads  of  timber, loads 

of  wood,  and loads  of  branches  of  the  said  plaintiff,  of  great 

value,  to  wit,  of  the  value  of dollars,  took  and  carried  away, 

and  converted  and  disposed  of  the  same  to  his  own  use ;  and  also 
breaking  down  then  and  there  broke  down,*prostrated  and  destroyed  a  great  part, 

■Walls  and        to  wit,  perches  of  the  walls,  and perches  of  the  fences 

Fences.  of  the  said  plaintiff,  of  and  belonging  to  the  said  closes  respectively, 

Stopping  and  also  then  and  there  cast  and  threw  divers  large  quantities  of 

Ditches,  <tc.    earth,  stones  and  rubbish  into  divers,  to  wit, ditches  of  the 

said  plaintiff,  of  and  belonging  to  the  said  closes  respectively,  and 

thereby  and  therewith,  then  and  there  choked  and  filled  up  the 

Erecting  Struc-  same  ;  and  also  then  and  there  caused  to  be  put,  placed  and  erected 

-tures,  4c.        divers,  to  wit,  shambles,  stalls,  booths,  and  

tables  in  and  upon  the  said  closes,  and  kept  and  continued  the  said 
shambles,  stalls,  booths  and  tables,  so  there  put,  placed  and  erected, 
-without  the  leave  or  Ucense,  and  against  the  will  of  the  said  plain- 

'tiff,  for  a  long  space  of  time,  to  wit,  from  the  said day  of 

,  in  the  year  aforesaid  hitherto ;  and  thereby  and  therewith, 

during  all  the  time  aforesaid,  gieatlr  incumbered  the  said  closes  re- 
spectively, and  hindered  the  said  plaintiff  from  having  the  use, 
benefit  and  enjoyment  thereof,  in  so  large  and  ample  a  manner  as 
he  might  and  otherwise  would  have  done.  [  W7i£re  there  has  been 
cm  expulsion,  add  a  count  as  2,  in  Form,  1C7,  and  in  case  of  a  re- 
moval of  goods  severed  from  the  realty,  a  count  de  Txmis  asportatis, 
as  in  3,  same  Form;~\ 
aii«  enormia.  And  other  wrongs  to  the  said  plaintiff  the  said  defendant  then 
HonduMon.  and  there  did,  to  the  damage  of  the  said  plaintiff  .§ .  And  there- 
fore he  brings  his  suite. 

•J.  K.  P.  G.,  p.  q. 

169.  Declaration  in  Ejectnient. 

(V.  C.  187.S,  c.  131,  §  4,  to  10.  J 
Title  of  Gowt  Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Kules,  18 — . 

<Queritur.  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  ;  For  this,  to  wit : 

Statement  of   that  heretofore,  to  wit,  on  the day  of ,  in  the  year  of  our 

Cause  of  Ac-  Lord  eighteen  hundred  and ,  [anj/  day  after  the  plaintiff's  title 

tion.  accrued;  V.  C.  1873.  c.  131,  §  7,]  the  said  plaintiff  was  possessed 

for  a  term  of years,  to  be  reckoned  from  the day  of 

,  in  the  year  of  our  Lord  eighteen  hundred  and  -= ,  and 

not  yet  expired  or  ended,  [or  "for  term  of  his  life"  or  "for  an 
estate  in  fee  simple  absolute."  or  as  the  case  may  be,]  of  a  certain 

tract  or  parcel  of  land,  called ,  lying  and  being  in  the  said 

coimty  of  A,  containing acres  of  land,  and  bounded  as  f  ol- 
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lows,  [describing  the  premises  witli  such  convenient  certainty  that  if 
tlie  plaintiff  recovers  possession  may  be  deliiiered;  V.  0.  1873,  o.  131, 
§  8,]  and  the  said  plaintiff  says,  that  he,  being  so  possessed  of  the 
said  tract  or  parcel  of  land,  the  said  defendant  afterwards,  to  wit, 

on  the day  of ,  in  the  year  of  our  Lord  eighteen  hundred 

and  • ,  entered  into  the  same,  and  that  he  unlawfully  witholds 

from  the  said  plaintiff  the  possession  thereof,  to  the  damage  of  the 

Conclusion.       [said  plaintiff  f .     And  thereupon  he  brings  his  suite. 

D.  A.  F.,  p.  q. 

Notice.  To  Mr.  D.  D.  : 

You  are  hereby  notified,  that  the'foregoing  declaration  in  eject- 
ment against  you  will  be  filed  at  the  next  term  of  the  circuit  court 
for  the  county  of  A,  on  the  first  day  of  the  term  [or  "in  the  clerk's 
office  of  tJie  circuit  court  for  the  county  of  A,  at  rules,  to  be  holden 

for  the  said  court,  on  the Monday  in  ■ next."~\ 

C.  C,  by  D.  A.  F.,  his  Atto. 

See  Ante,  p.  772,  <fec.,  where  is  a  declaration  in  ejectment  for  a  widow's  dower, 
with  some  observations  thereupon,  which  the  student  is  advised  to  read  over  as 
often  as  he  uses  this  form,  the  observations  being  applicable  to  the  action  of  eject- 
ment in  general. 


170.  Declaration  in  an  Action  of  Account, hy  one  Tenant  in  Com- 
mon against  another  for  Profits. 

(V.  C.  1873,  c.  142,  §  14  ;  3  Chit.  PI.  1297.) 
Title  of  Court  Circuit  Court  for  A  County,  to  wit : 

a/nd  Rules.  Bules,  18 — . 

Queritur.  G.  0.  complains  of  D.  D.,  of  a  plea  that  he  render  to  the  said 

plaintiff  a  reasonable  account  for  the  time  he  was  baiUff  to  the  said 

Statement  of     plaintiff,  in  the  said  county  of  A  ;  For  this,  to  wit,  that  on  the 

Cause  of  Ac-   day  of ,  in  the  year  of  our  Lord  eighteen  hundred  and , 

tion.  and  from  thence  for  a  long  space  of  time,  to  wit,  hitherto,  the  said 

•Ground  for  de-  plaintiff  was  lawfully  seised  in  fee  of  one  undivided  moiety,  or  half 
manding  an  part  of  and  in  a  certain  messuage,  with  the  appurtenances,  situate, 
Account.  &e.  [according  to  the  fact],  and  the  said  defendant,  during  all  that 

time,  held  the  said  tenements,  with  the  appurtenances,  together 
with  the  said  plaintiff  as  tenant  in  common,  and  the  said  defendant 
had  also,  during  all  that  time,  the  care  and  management  of  the  said 
premises,  with  the  appurtenances,  to  receive  and  take  the  rents, 
issues,  and  profits  thereof,  and  as  bailiff  of  the  said  plaintiff,  of 
what  he  received  more  than  his  just  share  and  proportion  thereof, 
to  render  a  reasonable  account  thereof  to  the  said  plaintiff  and  his 
said  share  thereof,  when  the  said  defendant  should  be  thereunto 
afterwards  requested,  according  to  the  form  of  the  statute  in  that 
case  made  and  provided ;  and  although  the  said  defendant,  during 
Failure  to  ac-  the  time  aforesaid,  received  more  than  his  just  share  and  proportion 
conni  of  the  rents,  issues,  and  profits  of  the  said  tenements,  with  the  ap- 

purtenances.  Yet  the  said  defendant,  although  he  was  afterwards,  to 

wit,  on  the day  of ,  in  the  year  of  our  Lord  eighteen  hundred 

and ,  requested  by  the  said  plaintiff  so  to  do,  hath  not  yet  ren- 
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dered  a  reasonable  account  to  the  said  plaintiff  of  the  said  rents, 
issues,  and  profits,  so  received  as  aforesaid,  or  either  of  them,  or 
any  part  thereof,  or  of  the  said  share  of  the  plaintiff,  or  any  part 
thereof,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do, 
contrary  to  the  form  of  the  statute  in  that  case  made  aid  provided. 
Wherefore  the  said  plaintiff  says,  that  he  is  injured,  and  hath  sus- 
tained damages  to  the  amount  of  $ .     And  therefore  he  brings 

his  suite. 

W.  0.  F.,  p.  q. 


171.  Declaration  in  Detinue. 

(2  Chit.  PI.  593.) 

Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Bules,  18 — . 

Queritur.  C.  C.  complains  of  D.  D.,  of  a  plea  that  he  render  unto  the  said 

plaintiff  certain  goods  and  chattels,  [or  "deeds  and  writings,"  cm- 
cording  to  the  foci]  of  the  said  plaintiff  of  great  value,  to  wit,  of 

.  dollars,  which  he  unjustly  detains  from  him :  For  this,  to 

Statement  of    wit :  that  heretofore,  to  wit,  on  the day  of ,  in  the  year 

Cause  of  Ac-    of  our  Lord  eighteen  hundred  and ,  the  said  plaintiff  delivered 

tion.  to  the  said  defendant  certain  goods  and  chattels,  to  wit,  [describe 

1st  Count,         the  chattels  as  in  trover,  post,  p.  1435,  2  GMt.  PI.  835,]  of  the  said 

Baibn't  to  be     plaintiff,  of  great  value,  to  wit,  of  the  value  of dollars,  [if  fhe 

re-dehvered     a/rticles  are  separately  of  consider  aMe  value,  it  is  better  to  state  the  sepa- 

on  request.       rate  value  ofeacK]  to  be  re-deUvered  by  the  said  defendant  to  the  said 

plaintiff,  when  he,  the  said  defendant,  should  be  thereiinto  after- 

Non-delivery     wards  requested ;  yet  the  said  defendant,  although  he  was  afterwards, 

by  Defendant,  to  wit,  on  the  day  and  year  aforesaid,  requested  by  the  said  plaintiff 

so  to  do,  hath  not  as  yet  delivered  the  said  goods  and  chattels,  or  any 

of  them,  or  any  part  thereof,  unto  the  said  plaintiff,  but  hath  hitherto 

whoUy  neglected  and  refused,  and  still  doth  neglect  and  refuse  so 

to  do,  and  stiU  unjustly  detains  the  same  from  the  said  plaintiff. 

2nd  Count,  And  for  this  also,  that  the  said  plaintiff  heretofore,  to  wit,  on 

On  a  supposed  the day  of  ,  in  the  year  of  our  Lord  eighteen  hundred 

finding.  and ,  was  lawfully  possessed  of  certain  other  goods  and  chat- 
tels, to  wit,  [describing  them  as  in  trover,  2  Chit.  PI.  835  ;  post,  p. 
1435,]  of  great  value,  to  wit,  of  the  value  of  dollars,  [as- 
signing a  separate  value  to  each  article,  if  it  be  coTisiderabU],  as  of 
his  own  property,  and  being  so  possessed  thereof,  the  said  plaintiff 

afterwards,  to  wit,  on  the day  of  ,  in  the  year  of  our 

Lord  eighteen  hundred  and ,  casually  lost  the  said  goods  and 

Plaintiff's  loss  chattels  out  of  his  possession,  and  the  same  afterwards,  to  wit,  on 

of  Chattels,     the  day  and  year  last  aforesaid,  came  to  the  possession  of  the  said 

Defendant's      defendant  by  finding ;  yet  the  said  defendant,  weU  knowing  the 

finding  them .  said  last  mentioned  goods  and  chattels  to  be  the  property  of  the 

said  plaintiff,  and  of  right  to  belong  and  appertain  to  him,  hath 

Failure  to  de-   not  as  yet  delivered  the  said  last  mentioned  goods  and  chattels,  or 

liver.  any  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff, 

although  he  was  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
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said,  requested]  by  the  said  plaintiff  so  to  do,  but  hath  hitherto 
wholly  refused,  and  still  doth  refuse  so  to  do,  and  still  doth  detain 
the  same  from  the  said  plaintiff,  to  the  damage  of  the  said  plain- 
tiff % .     And  therefore  he  brings  his  mite. 

J.  B.  F.,  p.  q. 


172.  Declaration^n  Trespass  on  the  Case,  in  Trover  and  Conversion. 

(2  Chit.  PI.  835.) 

Title  of  Court  Circuit  Court  for  A  County,  to  wit : 
and  Rules.  Rules,  18—. 

Querifur.  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case ;  For 

Statement  of     this,  to  wit :  that  heretofore,  to  wit,  on  the day  of ,  in 

Cause  of  Ac-  the  year  of  our  Lord  eighteen  hundred  and ,  the  said  defen- 
dant was  lawfully  possessed  as  of  his  own  property,  of  certain  cat- 
tle, deeds,  bonds,  bills  of  exchange,  promissory  notes,  bank  notes, 
securities  for  money,  money,  goods  and  chattels,  to  wit,  ten  horses, 
ten  mares,  ten  geldings,  ten  bulls,  ten  cows,  &c. ,  [stating  the  dif- 
ferent descriptions  of  the  cattle,']  and  a  certain  indenture  of  release, 

bearing  date  on  the day  of  ,  in  the  year  of  our  Lord 

eighteen  hundred  and ,  purporting  to  be  made  by  and  between 

one  E.  F.  of  the  one  part,  and  G-.  H.  of  the  other  part,  and  pur- 
porting to  be  a  conveyance  from  the  said  E.  P.  to  the  said  G.  H.  of 
certain  tenements  therein  mentioned,  and  a  certain  other  deed  pur- 
porting to  be  a  mortgage  of  certain  tenements  by  the  said  E.  F.  to 
to  the  said  G.  H.,  and  a  certain  writing  obligatory  commonly  called 
a  bond,  sealed  with  the  seal  of  one  N.  0.,  whereby  the  said  N.  O. 

became  bound  to  the  said  plaintiff  in  the  penal  sum  of dollars,- 

and  then  still  being  in  force ;  and  a  certain  bill  of  exchange  in 
writing,  made  and  drawn  by  one  E.  F.  upon,  and  accepted  by  the 

said  defendant,  bearing  date  heretofore,  to  wit,'on  the day  of 

,  in  the  year  of  our  Lord  eighteen  hundred  and ,  whereby 

the  said  E.  F.  requested  the  said  defendant months  after  the 

date  thereof,  to  pay  to  the  said  plaintiff,  or  his  order,  the  sum  of 

dollars,  and  a  certain  other  bill  of  exchange  accepted  by  the 

said  defendant,  for  the  payment  by  the  said  defendant  of  a  certain 
sum  of  money,  to  wit,  the  sum  of dollars,  at  a  certain  day 


tion. 
Enumeration 
of  Chattels. 

Deed  of  Re- 
lease. 


Mortgage, 
Bond. 

BiUs. 


Promissory 

Kote. 


Bank  Kotes. 
Money. 

Goods. 


The  Loss. 


therein  mentioned  and  now  past,  and  a  certain  promissory  note  in 
writing,  made  and  drawn  by  one  E.  F.,  whereby  the  said  E.  F. 
promised  to  pay  to  the  said  plaintiff,  or  his  order,  a  certain  sum  of 

money,  to  wit,  the  sum  of dollars,  at  a  certain  day  therein 

mentioned  and  now  past,  and  divers,  to  wit, notes  of  the 

bank,  commonly  called  bank  notes,  for  the  payment  of  the  sum  of 

dollars^eaoh  ;  and  divers,  to  wit, pieces  of  the  current 

coin  of  the  United  States,  called ;  and  divers,  to  wit,  ta- 
bles,   chairs,  &c.,  [specifying  tlie  goods  and  anoiding  any  repe- 
tition of  the  same  articles,  and  describing  each  as  generally  as  possible 


{omitting  the  quality,')  as  "mahogany,"  "silver,"  &c.,]  of  great 

value  to  wit,  of  the  value  of dollars.     And  being  so  possessed, 

the  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  first  above 
mentioned,  casually  lost  the  said  cattle,  deeds,  bonds,  bills  of  ex- 
change, promissory  note,  bank  notes,  securities  for  money,  money. 
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goods  and  chattels,  out  of  his  possession,  and  the  same  afterwards, 
The  Finding,     to  wit,  on  the  day  and  year  first  (aforesaid,  came  to  the  possession 
The  Conver-      of  the  said  defendant  by  finding.     Yet  the  said   defendant,  well 
sion.  knowing  the  said  cattle,  deeds,  bonds,  bUls  of  exchange,  promissory 

note,  bank  notes,  securities  for  money,  money,  goods  and  chattels, 
to  be  the  property  of  the  said  plaintiff,  and  of  right  to  belong  and 
appertain  to  him,  but  contriving  and  fraudulently  intending  to  de- 
ceive and  defraud  the  said  plaintiff  in  this  behalf,  hath  not  as  yet 
delivered  to  tbe  said  plaintiff  the  said  cattle,  deeds,  bonds,  bills  of 
exchange,  promissory  note,  bank  notes,  securities  for  money, 
money,  goods  and  chattels,  or  any  or  either  of  them,  or  any  part 
thereof,  although  often  requested  so  to  do  ;  and  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  converted  and  disposed  of  the 
said  cattle,  deeds,  bonds,  bills  of  exchange,  promissory  note,  bank 
notes,  securities  for  money,  money,  goods  and  chattels,  to  his  own 

Conclusion.       use,  to  the  damage  of  the  said  plaintiff  of  $ .     And  therefore  he 

brings  his  suite. 

3.  E.  G.,  p.  q. 
^'  If  a  second  count  is  inserted  for  the  same  property,  the  description  should 
not  be  repeated,  but  the  declaration  should  be  for  "  other  cattle,  goods  and  chat- 
tels of  the  like  number,  quantity,  quality  and  description,  and  value,  as  those  in 
the  first  count  mentioned. " 

See  2  Chit.  PI.  837. 


173.  Declaration  hi  Trespass  on  the  Case, for  Slander  at  Common 

Lavj. 

(2  Chit.  PI.  633 ;  4  Kob.  Pr.  709.) 
Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Kules,  18 — . 

Queritur.  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case  :  For 

Statement  of  this,  to  wit,  that  {here  may  be  stated  fhe  inducement  of  the  plaintiff's 
Cause  of  Ac-  good  cha/raot&r,  and  of  hia  innocence  of  the  conduat  imputed  to  him 
tion.  by  defendant ;  but  as  these  inducements  are  not  tramersable,  they  may 

Inducement,     be  omitted  (2  Chit.  PI.  620,  n  (m)  ;)  it  may  be  as  fallows'],  whereas 
Pl'ff's  previous  the  said  plaintiff  is  a  good,  true,  just  and  honest  citizen  of  this 
good  charac-   Commonwealth,  and  as  such  hath  always  behaved  and  conducted 
ter.  himself,  and  until  the  committing  of  the  grievances  by  the  said 

defendant,  as  hereinafter  mentioned,  was  always  reputed,  es- 
teemed and  accepted  by  and  amongst  all  his  neighbors,  and  other 
good  and  worthy  citizens  of  this  commonwealth,  to  whom  he  was 
known,  to  be  a  person  of  good  neime,  fame  and  credit ;  and  whereas 
also,  the  said  plaintiff  hath  never  been  guilty,  nor  until  the  time 
of  the  committing  of  the  said  several  grievances  by  the  said  de- 
fendant, as  hereinafter  mentioned,  been  suspected  to  have  been 
guilty  of  perjury  or  false-swearing,  [t!ie  crime  charged,]  or  of  any 
other  crime  as  hereinafter  stated  to  have  been  charged  upon  or  im- 
puted to  him  by  the  said  defendant ;  by  means  whereof  the  said  plain 
tiff,  before  the  committing  of  the  several  grievances  by  the  said 
defendant,  as  hereinafter  mentioned,  had  deservedly  obtained  the 
good  opinion  and  credit  of  all  his  neighbors,  and  other  good  and 
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Special  In-        worthy  citizens  of  this  Commonwealth,  to  whom  he  was  known, 
duoemeut  ex-  \Jiere  state  the  special  ind/ucement  necessary  to  explain  the  slander^  as 
plauatory  of    to  which  see  2  Chit.  PI.  621 ;  1  Do.  429,  as  thus']  :  and  whereas  also, 
the  slander,     before  the  committing  of  the  several  grievances  by  the  said  de- 
fendant, as  hereinafter  mentioned,  to  wit,  on  the day  of , 

in  the  year  18 — ,  a  certain  suit  had  been,  and  was  depending  in  the 

court  of ,  in  which  one  A.  was  plaintiff,  and  the  said 

D.  D.  was  defendant ;  and  whereas  the  said  A.  having  given  due 
notice  to  the  said  D.  D.  of  the  time  and  place  of  taking  the  depo- 
sition of  the  said  plaintiff,  to  be  used  and  read  as  evidence  aaoord- 
ing  to  law,  on  the  trial  of  the  said  suit,  called  upon  and  required 

the  said  plaintiff  afterwards,  to  wit,  on  the day  of  , 

18 — ,  to  give  his  deposition,  to  be  read  and  used  as  evidence  as 
aforesaid,  on  the  trial  of  the  said  suit,  and  the  said  plaintiff  being 
so  called  on  and  required,  was  duly  sworn,  and  did  take  his  corpo- 
ral oath  upon  the  Holy  Gospel  of  God,  before  one  E.  W.,  a 
justice  of  the  peace,  duly  commissioned  and  qualified,  in  and  for 

the  county  of ,  and  then  and  there  having  lawful  power  to 

administer  an  oath  to  the  said  plaintiff  in  that  behalf,  and  the  said 
plaintiff  being  so  sworn,  and  having  so  taken  his  corporal  oath, 
was  then  and  there  examined,  and  did  proceed  to  answer  to  certain 
written  interrogatories  propounded  to  him  by  the  said  A.,  and  to 
declare  and  state  in  writing  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  in  reference  to  the  subject-matter  of  the  said  inter- 
rogatories, which  evidence  and  statement  of  the  said  plaintiff,  in 
answer  to  the  said  interrogatories,  were  pertinent  and  material  to 
the  said  suit  of  A.  against  the  said  D.  D.,  then  pending  as  afore- 
Defen't  moved  said.     And  the  said  plaintiff  says  that  the  said  defendant,  well 
by  malice  and  knowing  the  premises,  but  maliciously  and  wickedly  contriving 
envy.  and  intending  to  injure  the  said  plaintiff  in  his  aforesaid  good 

name,  fame  and  character,  and  bring  him  into  public  scandal,  in- 
With  intent  to  famy  and  disgrace,  and  to  cause  it  to  be  suspected  and  believed  by 
defame,  and  amongst  his  neighbors,  and  other  good  and  worthy  citizens  of 

this  Commonwealth,  to  whom  he  was  known,  that  the  said  plain- 
tiff had  been  and  was  guilty  of  perjury,  and  to  subject  him  to  the 
penalties  prescribed  by  law  therefor,  and  also  to  vex,  harass,  op- 
press, impoverish,  and  wholly  ruin  the  said  plaintiff,  heretofore,  to 

wit,  on  the day  of  ,  in  the  year  18 — ,  in  a  certain  dis- 

Colloquium.       course  which  the  said  defendant  then  and  there  had  with  the  said 
plaintiff,  in  the  presence  and  hearing  of  divers  good  and  worthy 
citizens  of  this  Commonwealth,  the  said  defendant,  in  the  pre- 
sence and  hearing  of  the  said  last  mentioned  citizens,  falsely  and 
maliciously  spoke  and  published  of  and  concerning  the  said  plain- 
tiff, and  of  and  concerning  the  said  plaintiff's  answers  to  the  said 
interrogatories  in  the  deposition  aforesaid  contained,  the  false, 
scandalous,  malicious  and  defamatory  words  following,  that  is  to 
The  Slander,     say,    "beautiful  deposition,"  (meaning  the  answers  aforesaid), 
Inuendoes.         "there  is  not  one  word  of  it"  (meaning  the  said  deposition)  "true ; 
and  you,"  (meaning  the  said  plaintiff),  "know  it,  Mr.  C,"  (mean- 
ing the  plaintiff),  "you  are  a  most  infamous  man."    By  means  of 
Injury  to  Pl'ff  which  said  premises,  the  said  plaintiff  says  that  he  has  been  greatly 
generally.        injured  in  his  said  name,  fame  and  credit,  insomuch  that  divers 
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good  and  worthy  citizens  of  this  Commonwealth,  and  especially 
Special  Injury,  one  E.  E.  and  one  F.  F.,  as  well  as  others,  who  before  and  at  the  time 
of  committing  the  said  grievances  by  the  said  defendant,  had  been 
nsed  and  accustomed  to  deal  with,  and  who  otherwise  would  have 
continued  to  deal  with  the  said  plaintiff  in  the  way  of  his  trade  and 
business  as  a  factor  or  commission  merchant,  have,  and  each  of 
them  hath,  from  thence  hitherto  wholly  failed  and  refused  so  to 
do,  and  also  by  means  of  the  premises  aforesaid,  the  said  plaintiff 
hath  been  and  is  otherwise  greatly  injured  and  damnified,  to  the 

Conclusion.       damage  of  the  said  plaintiff  f .     And  therefore  he  brings  his 

suite. 

W.  J.  G.,  p.  q. 


ITi.  Declaration  in  Trespass  on  the  Case,  for  Slander,  under  the 
Statute  of  Virginia. 

(V.  C.  1873,  e.  145,  §  2 ;  Ante,  p.  383-4  ;  4  Eob.  Prac.  708-711.) 
Title  of  Oowrt  Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Eules,  18 — . 

Queritur.  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on' the  case  ; 

Statement  of  For  this,  to  wit :  that  whereas  the  said  plaintiff  is  a  good,  true,  just, 
Cause  of  Ac-  and  honest  citizen  of  this  Commonwealth,  and  as  such  hath  always 
tion.  behaved  and  conducted  himself,'and  until  the  committing  of  the 

1st  Count,         grievances  by  the  said  defendant,  as  hereinafter  mentioned,  was 
Inducement,    always  reputed,  esteemed,  and  accepted  by  and  amongst  all  his 
Plainlff's  good  neighbors,  and  other  good  and  worthy  citizens  of  this  Common- 
Character,        wealth  to  whom  he  was  known,  to  be  a  person  of  good  name,  fame, 
and  credit,  whereby  the  said  plaintiff,  before  the  committing  of  the 
several  grievances  by  the  said  defendant,  as  hereinafter  mentioned, 
had  deservedly  obtained  the  good  opinion  and  credit  of  all  his 
neighbors,  and  of  other  good  and  worthy  citizens  of  this  Common- 
Special  Induce- wealth  to  whom  he  was  known.     And  whereas  also,  before  the 
ment  explana-  committing  of  the  several  grievances  by  the  said  defendant,  as 

tory  of  the       hereinafter  mentioned,  to  wit,  on  the day  of ,  in  the  year 

Slander.  18 — ,  the  said  plaintiff  was  employed  by  the  said  defendant  to  live, 

together  with  the  said  plaintiff's  wife  and  family,  on  the  farm  of 

the  said  defendant,  lying  in  the  county  of ,  as  the  overseer 

and  manager  of  the  said  farm  for  the  said  defendant ;  and  that 
whilst  the  said  plaintiff  was  so  employed,  and  was  so  living,  with 
his  wife  and  family,  upon  the  said  farm,  as  the  overseer  and  man- 
ager thereof  for  the  said  defendant,  it  happened  that  certain  par- 
cels, to  wit, pieces  of  bacon  belonging  to  the  said  defendant, 

and  deposited  in  the  meat-house  of  the  said  defendant,  upon  the 

said  farm,  of  a  certain  value,  to  wit,  of  the  value  of dollars, 

had  been  and  were  feloniously  stolen,  taken,  and  carried  away 
from|[the  said  meat-house  and  farm,  but  without  the  knowledge  or 
connivance,  and  in  spite  of  the  utmost  care  and  watchfulness  of  the 
said'plaintiff,  and  had  come,  or  by  the  said  defendant  were  alleged 
to  have  come  to  the  possession  of  one  S.,  and  by  him  were  sold,  or 
by  the  said  [defendant  were  alleged  to  have  been  sold  to  certain 
persons  at  or  near  certain  coal-pits,  situate  and  being  in  the  comity 
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Defendant's      of .      And  the  said  plaintiff  says,  that  the  said  defendant, 

Intent  to  in-    well  knowing  the  premises,  but  contriving  and  maliciously  and 

suit  Plaintiff,  wickedly  intending  to  insult  the  said  plaintiff,  and  to  injure  him 
and  injure  in  his  good  name,  fame,  and  credit,  and  to  bring  him  into  public 
him.  infamy,  scandal,  and  disgrace,  and  to  cause  it  to  be  suspected  and 

belicTed  by  and  amongst  the  said  plaintiff's  neighbors,  and  other 
good  and  worthy  citizens  of  this  Commonwealth,  that  the  said 
plaintiff  had  been  and  was  guilty  of  wickedly,  illegally,  and  wiU- 
fuUy  allowing  or  conniving  at  the  said  theft  of  the  said  bacon,  and 
the  said  unlawful  selling  thereof,  at  or  near  the  said  coal-pita,  as 

Colloquium.  aforesaid,  in  a  certain  discourse  which  the  said  defendant  then  and 
there  had  concerning  the  said  plaintiff,  and  concerning  the  said 
theft  and  sale  of  the  said  bacon  as  aforesaid,  in  the  presence  and 
hearing  of  one  M.  T. ,  and  of  divers  other  good  and  worthy  citizens 
of  this  Commonwealth,  then  and  there,  in  the  presence  and  hear- 
ing of  the  said  last-mentioned  citizens,  falsely  and  maliciously,  and 
with  the  intention  to  insult  the  said  plaintiff,  spoke  and  published 
of  and  concerning  the  said  plaintiff,  and  of  and  concerning  the  said 
theft  and  sale  of  the  said  bacon  as  aforesaid,  the  false,  scandalous, 
malicious,  defamatory,  and  insulting  words  following,  which  the 
said  plaintiff  avers  to  be,  from  their  usual  construction  and  common 

The  Slander,  acceptation,  construed  as  insults,  and  to  tend  to  violence  and  breach 
of  the  peace,  that  is  to  say,  "  S.,"  (meaning  the  said  S.  above  men- 

Iniiendoes.  tioned,  into  whose  possession  the  said  bacon,  after  the  same  had 
been  stolen,  had  come,  or  was  alleged  by  the  said  defendant  to  have 
come  as  aforesaid,)  "is  trafficking  and  trading  with  C,"  (meaning 
the  said  plaintiff,)  "and  he  "  (meaning  the  said  S. ,)  "is  carrying 
the  bacon  "  (meaning  the  bacon  stolen  from  the  said  defendant,) 
"to  the  coal-pits  to  sell,"  (meaning  that  the  said  bacon  had  been 
stolen  by  the  said  plaintiff,  or  by  or  with  his  unlawful  and  dishonest 
coimivance  and  consent,  and  had  come  unlawfully  and  by  the  dis- 
honest connivance  and  act  of  the  said  plaintiff  to  the  possession  of 
the  said  S.,  who  was  ca~rrying  the  same  to  the  said  coal-pits  to  sell.) 

2nd  Count.  And  for  this  also,  that  afterwards,  to  wit,  on  the day  of 

,  iu  the  year  18 — ,  at  the  county  of ,  in  a  certain  other 

Colloquium.  discourse  which  the  said  defendant  then  and  there  had  in  the  pre- 
sence and  hearing  of  one  M.  T.,  and  of  divers  other  good  and 
worthy  citizens  of  this  Commonwealth,  the  said  defendant  further 
contriving  and  maliciously  intending  to  insult  the  said  plaintiff, 
and  to  injure  him  in  his  good  name,  fame,  and  credit,  and  to  bring 
him  into  public  infamy,  scandal,  and  disgrace,  maliciously,  falsely, 
and  insultingly  spoke  and  published  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  the  plaintiff's  wife,  the  false,  scan- 
dalous, malicious,  defamatory,  and  insulting  words  following,  which 
the  said  plaintiff  avers  to  be,  from  their  usual  construction  and 
common  acceptation,  construed  as  insults,  and  to  tend  to  violence 
and  breach  of  the  peace,  and  to  have  been  construed  as  insults  by 
the  last-mentioned  citizens,  iu  whose  presence  and  hearing  the 

The  Slander,  said  words  were  spoken  and  published  as  aforesaid,  that  is  to  say, 
"  I "  (meaning  the  said  defendant, )  ' '  consider  him  "  (meaning  the 

Inuendoes.  said  plaintiff,)  "a  damned  scoundrel.  I"  (meaning  the  said  de- 
fendant,) "  could  not  trust  him,"  (meaning the  said  plaintiff).  "I" 
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(meaning  the  said  defendant,)  "consider  his  wife  "  (meaning  the 
said  plaintiff's  wife,)  "the  worst,  the  damndest  of  the  two." 

Injury  to  Pl'ffi  By  means  of  which  said  premises  the  said  plaintiff  says,  that  he 
generally.  has  been  greatly  injured  in  his  said  name,  fame  and  credit,  inso- 
much that  divers  good  and  worthy  citizens  of  this  commonwealth, 
to  whom  the  innocencs  and  integrity  of  the  said  plaintiff  in  the 
premises  were  unknown,  have,  on  account  and  by  reason  of  the  com- 
mitting of  the  said  grievances  by  the  said  defendant  as  aforesaid, 
from  thence  hitherto,  wholly  refused,  and  still  do  refuse,  to  have 
any  transaction,  acquaintance  or  discourse  with  the  said  plaintiff, 
as  they  were  before  used  aud  accustomed  to  have,  and  otherwise 

Special  Injury,  would  have  had ;  and  also  by  reason  of  the  said  premises  one  E.  F ., 
who  before  and  at  the  time  of  the  committing  of  the  said  grievances 
by  the  said  defendant,  was  about  to  retain  and  employ,  and  would 
otherwise  have  retained  and  employed  the  said  plaintiff  as  his  ser- 
vant, and  as  the  overseer  and  manager  of  a  certain  farm  of  the  said 
E.  F.  for  certain  wages  and  reward  to  be  therefore  paid  to  the  said 

plaintiff  afterwards,  to  wit,  on  the d.iy  of ,  18 — ,  whoEy 

refused  to  retain  and  employ  the  said  plaintiff  in  the  service  and 
business  of  the  said  E.  P.,  and  the  said  plaintiff  hath  from  thence 
hitherto  remained  and  continued,  and  still  is  wholly  out  of  employ  j 
and  also  by  means  of  the  premises  aforesaid,  the  said  plaiutiff  hath 
been  and  is  otherwise  greatly  injm-ed  and  damnified,  to  the  damage 

GoneVUMon.        of  the  said  plaintiff  $ .    And  thereupon  he  brings  his  suit^ 

J.  C.  G.,  p.  q. 

175.  Declaration  in  Tresjmss  on  the  Case,  for  Libel. 

(2  Chit.  PI.  627,  630  b.)) 
Title  of  Court   Circuit  Court  for  A  County,  to  wit : 

arid  Rules.  Kules,  18 — . 

QiMritur.  0.  C.  complains  of  D.  D. ,  of  a  plea  of  trespass  on  the  case  :  For 

Statement  of  this,  to  wit,  that  \here  imay  be  inserted  the  inducement  of  tiie  plain- 
Cause  of  Ac-  tiff's  good  cliaracter,  and  of  Ids  innocence  of  the  crime  imputed  to 
tion.  him  by  the  defendant,  as  Ante,  Form  173  ;  hut  as  these  inrXiMements 

are  TWt  tra'cersable  they  may  ie  omitted  ;  2  Chit.  PI.  620,  n  (m),]  the 
Defendant's  said  defendant  contriving  and  maliciously  intending  to  injure  the 
evil  intent.  said  plaintiff  in  his  good  name,  fame  and  credit,  and  to  bring  him 
into  pubUe  scandal,  infamy  and  disgrace,  with  and  amongst  all  his 
neighbors,  and  other  good  and  worthy  citizens  of  this  common- 
wealth, and  to  cause  it  to  be  suspected  and  believed  by  those  neigh- 
bors and  citizens,  that  the  said  plaintiff  had  been  and  was  guilty  of 
theft,  [or  whatever  is  th£  offence  imputed  by  the  libel,']  and  to  sub- 
ject him  to  the  penalties  by  the  laws  of  the  land  provided  against 
and  inflicted  upon  persons  guilty  thereof,  and  to  vex,  harass,  op- 
press, impoverish,  and  wholly  ruin  the  said  plaintiff,  heretofore,  to 

wit,   on  the day  of ,  in  the  year  18 — ,  at  the  county  of 

,  falsely,  wickedly  and  maliciously,  did  compose  and  publish, 

and  cause  to  be  published,  of  and  concerning  the  said  plaintiff,  a  cer- 
tain false,  scandalous,  malicious,  aud  defamatory  libel,  con- 
taining amongst  other  things  the  false,  scandalous,  malicious, 
defamatory  and  libellous  matter  following,  of    and   concerning 
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The  Libel.         tlie   said   plaintiff,    that    is    to   say :     "  He "  (meaning   the  said 

Inuendoes.  plaintiff,)  "stole  Mr.  B.'s  sheep."  By  means  of  the  com- 
mitting of  which  grievance  by  the  said  defendant  as  afore- 
said,   the  said    plaintiff    hath    been  and  is  greatly   injured    in 

Injury  to  Pl'ff  his  said  good  name,  fame  and  credit,  and  brought  into  public 
generally.  scandal,  infamy  and  disgrace,  with  and  amongst  aU  his  neighbors, 
and  other  good  and  worthy  citizens  of  this  commonwealth,  inso- 
much that  divers  of  those  neighbors  and  citizens,  to  whom  the  in- 
nocence and  integrity  of  the  said  plaintiff  in  the  premises  were  un- 
known, have  by  reason  of  the  committing  of  the  said  grievances  by 
the  said  defendant  as  aforesaid,  from  thence  hitherto  suspected  and 
believed,  and  still  do  suspect  and  believe,  the  said  plaintiff  to  have 
been,  and  to  be  a  person  guilty  of  theft,  and  have,  by  reason  of  the 
committing  of  the  said  grievance  by  the  said  defendant  as  aforesaid, 
from  thence  hitherto  wholly  refused,  and  still  do  refuse,  to  have  any 
transaction,  acquaintance,  or  discourse  with  the  said  plaintiff,  as  they 
were  before  used  and  accustomed  to  'have,  and  otherwise  would 

Special  Injury,  have  had.  "  [Here  insert  a  statement  of  any  special  damage  plaintiff 
has  sustained  in  consequence  of  the  libel.  If  the  damage  he  the  loss 
of  service  it  may  be  stated  as  follows :]  And  also  by  reason  thereof, 
one  E.  F.,  who,  before  and  at  the  time  of  committing  the 
said  grievance  by  the  said  defendant,  was  about  to  retain  and 
employ,  and  would  otherwise  have  retained  and  employed  the 
said  plaintiff  as  his  servant,  for  certain  wages  and  reward  to  be 
therefore   paid  to   the  said  plaintiff   afterwards,  to  wit,  on  the 

day  of ,  18 — ,  wholly  refused  to  retain  and  employ  the  said 

plaintiff  in  the  service  and  employ  of  the  said  E.  F.,  and  the  said 
plaintiff  from  thence  hitherto  hath  remained  and  continued,  and 
still  is  wholly  out  of  employ.  And  the  said  plaintiff  hath  been  and 
is,  by  means  of  the  premises,  otherwise  greatly  injured.     To  the 

Conclusion.        damage  of  the  said  plaintiff  $ .     And  therefore  he  brings  his 

suite. 

T.  M.  H.,  p.  q. 


176.  Declaration  in  Trespass  on  the  Case,  for  Libel  of  a  Servant. 

(2  Chit.  PI.  630  b.) 
Title  of  Court      Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Rules,  18—. 

Qumtur.  C.  C.  complains  of  D.  D.,  of  a  plfea  of  trespass  on  the  case  :  For 

Statement  of     this,  to  wit ;   that  the  said  plaintiff,  before  the  committing  of  the 

Gwrne  of  Ac-   said  grievances  by  the  said  defendant,  as  hereinafter  mentioned, 

tion.  had  been,  and  was  accustomed  to  employ  himself  as  a  servant. 

Inducement,     and  gain  his  living  by  that  employment,  s^nd  had  been  retained 

Station  of  and  employed  by,  and  in  the  service  of  the  said  defendant,  as  his 

Pl'ff  and  good  [cook]  and  servant,  and  in  that  capacity,  had  behaved  and  con- 

Character.        ducted  himself  with  [good  temper,  activity,  and  civility,  using  such 

terms  as  to  negative  the  libel,']  and  never  was,  nor  until  the  time  of 

the  committing  of  the  said  grievances,  was  suspected  to  have  been, 

or  to  be  [bad-tempered,  lazy  or  impertinent,  according  to  the  terms 

of  the  Ubel.']    By  means  of  which  said  several  premises,  the  said 
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plaintiff,  before  the  committing  of  snch  grievances  by  the  said  de- 
fendant, had  not  only  deservedly  gained  the  good  opinion  of  all 
his  neighbors,  and  divers  other  good  and  worthy  citizens  of  this 
Commonwealth,  but  had  also  supported  himself,  and  would  there- 
after have  supported  himself,  by  his  honest,  faithful,  diligent  and 
attentive  exertions  in  the  service  of  his  masters  and  employers, 
had  not  such  grievances  been  committed  by  the  said  defendant,  as 
hereinafter  mentioned.  And  whereas  also  the  said  plaintiff,  be- 
fore and  at  the  time  of  the  committing  of  such  grievances,  had 
quitted  and  left  the  service  of  the  said  defendant,  and  had  been 
recommended  to,  and  was  likely  to  be  retained  and  employed  by, 
and  in  the  service  of  one  E.  F.,  as  a  [cook]  and  servant,  for  cer- 
tain wages,  to  be  therefore  paid  to  the  said  plaintiff,  yet  the  said 
defendant,  well  knowing  the  premises,  but  contriving  and  mali- 
ciously intending  to  injure  the  said  plaintiff  in  his  said  character, 
and  to  bring  him  into  public  scandal,  infamy  and  disgrace,  with 
and  amongst  all  his  neighbors,  and  other  good  and  worthy  citizens 
of  this  Commonwealth,  and  particularly  with  the  said  E.  F.,  and 
to  cause  it  to  be  suspected  and  believed  that  the  said  plaintiff,  was 
not  fit  to  be  employed  as  a  servant,  and  that  he  was  [bad-tempered, 
and  a  lazy  impertinent  follow,  corresponding  to  the  terms  of  the 
libel,']  and  thereby  to  prevent  the  said  E.  P.  from  retaining  and 
employing  the  said  plaintiff  in  his  service,  as  otherwise  he  might 
and  would  have  done,  and  to  vex,  harass,  oppress,  impoverish  and 
whoUy  ruin  the  said  plaintiff,  and  to  deprive  him  of  the  means  of 
supporting  himself  by  honest  and  industrious  employment,  here- 
tofore, to  wit,  on  the  day  of  ,  in  the  year  18—,  at  the 

coimty  of ,  wrongfuUyand  imjustly  did  compose  and  publish 

a  certain  false,  scandalous,  malicious  and  defamatory  libel  of  and 
concerning  the  said  plaintiff,  and  of  and  concerning  him  in  his 
said  employment,  and  as  such  servant,  containing  therein  the 
false,  scandalous,  malicious  and  defamatory  and  libellous  matter 
following,  of  and  concerning  the  said  plaintiff,  and  of  and  con- 
cerning him  in  his  said  employment,  and  as  such  servant  as  afore- 
said, that  is  to  say,  [Here  set  out  the  libel,  with  proper  inuendoes  to 
show  its  a/pplication,  as  thus]:  "He,"  (meaning  the  said  plaintiff,) 
"is  a  bad-tempered,  lazy,  impertinent  follow."  [Add  other  counts 
as  the  case  may  migrjest,  and  if  need  he,  a  count  atoMng  the  libel  to  be 
of  and  concerning  the  pUdntiff,  without  reference  to  his  character  of 
servant.]  By  means  of  the  committing  of  which  said  grievances, 
the  said  plaintiff  hath  been,  and  is  greatly  injured  in  his  said  good 
character,  and  brought  into  public  scandal,  infamy  and  disgrace, 
with  and  amongst  aU  his  neighbors,  and  other  good  and  worthy 
citizens  of  this  Commonwealth  to  whom  he  was  knownj'insomuch 
that  divers  of  those  neighbors  and  citizens,  and  in  particular  the 
said  E.  F.,  to  whom  the  [good-temper,  fidelity,  activity,  and  civ- 
ility, according  to  the  terms  of  the  libeV]  of  the  said  plaintiff  in  the 
capacity  of  a  servant,  and  otherwise,  were  unknown,  have  by  rea- 
son of  the  committing  of  the  said  grievances,  from  thence  hitherto, 
suspected  and  believed,  and  the  said  E.  F.  doth  still  suspect  and 
believe,  the  said  plaintiff  to  have  been  and  to  be  a  [bad-tempered, 
lazy,  and  impertinent  person,  according  to  Vie  terms  of  the  libel,] 
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and  unfit  to  be  retained  or  employed  in  the  capacity  of  a  servant. 

Special  Injury  And  also  by  reason  of  the  said  premises,  the  said  E.  F.  afterwards, 
to  Plaintiff,  to  wit,  on  the  day  and  year  aforesaid,  refused  and  declined  to  re- 
tain and  employ  the  said  plaintiff  in  his  service  as  a  [cook]  or 
otherwise,  as  he  otherwise  might  and  would  have  done ;  and  by 
reason  thereof,  the  said  plaintiff  hath  not  only  lost  and  been  de- 
prived of  the  support,  sustenance,  wages,  gains  and  emoluments, 
which  might  and  would  otherwise  have  arisen  and  accrued  to  him, 
from  and  by  reason  of  his  being  so  retained  and  employed  as  last 
aforesaid,  but  hath  from  thence  hitherto  remained  and  continued, 
and  still  is  out  of  employ,  and  deprived  of  the  opportunity  of  sup- 
porting hi  mself  by  honest  and  industrious  means,  and  hath  been 
and  is,  by  means  of  the  said  several  premises,  otherwise  greatly 
injured  and  damnified.     To  the  damage  of  the  said  plaintiff  $ -. 

Conclusion.        And  therefore  he  brings  his  suite. 

0.  D.  H.,  p.  q. 


177.  Declaration  in  Trespass  on  the  Case,  for  Malicious  Prosecu- 
tion for  Felony. 

(2  Chit.  PI.  607.) 


TUU  0/  GmbH, 
cmd  Mules. 

Queritur. 

Statement  of 
Cause  of  Ac- 
tion. 

1st  Count, 

Defendant's 
evil  intent. 


Charge  of 
Crime  before 
Justice. 

Without  pro- 
bable cause. 

The  Charge. 


Warrant  of  Ar- 
rest Issued. 


Circuit  Court  for  A  County,  to  wit : 
Kules,  18—- 

C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case ; 
For  this,  to  wit :  that  {here  mcuy  lie  inserted  the  inducement  of  the 
plaintiff's  good  dha/racteir,  and,  of  his  innocence  of  the  crime  im/puted 
to  him,  as  Ante,  Form  173.  But  as  these  inducements  are  not 
traversable,  they  may  he  omitted;  2  Chit.  PI.  607,  n  (q) ;  Id.  620,  n 
(m),]  the  said  defendant,  contriving  and  maliciously  intending  to 
iajfire  the  said  plaintiff  in  his  aforesaid  good  name,  fame  and  credit, 
and  to  bring  him  into  public  scandal,  infamy,  and  disgrace,  and  to 
cause  the  said  plaiatiff  to  be  imprisoned  for  a  long  space  of  time, 
and  thereby  to  impoverish,  oppress,  and  wholly  ruin  him,  hereto- 
fore, to  wit,  on  the day  of ,  in  the  year  18 — ,  at  the  county 

of ,  appeared  before  one  R.  W. ,  esquire,  then  and  there  being 

one  of  the  justices  of  the  peace  in  and  for  the  said  county,  and  then 
and  there,  before  the  said  justice  of  the  peace,  falsely  and  malici- 
ously, without  any  reasonable  or  probable  cause  whatsoever,  charged 
the  said  plaintiff  with  having  feloniously  stolen  a  certain  gold 
watch  of  the  said  defendant,  [or  according  to  the  charge,']  and' upon 
such  charge,  falsely  and  maUciously,  and  without  any  reasonable 
or  probable  cause  whatsoever,  caused  and  procured  the  said  E.  W. , 
so  being  such  justice  as  aforesaid,'to  make  and  grant  his  certain 
warrant,  in  due  form  of  law,  for  the  apprehending  and  taking  of 
the  said  plaintiff,  and  for  bringing  the  said  plaintiff  before  the  said 
B.  W.,  or  some  other  justice  of  the  peace  in  and  for  the  said 
county  of ' ,  to  be  dealt  with  according  to  law  for  the  said  sup- 
posed offence.  And  the  said  defendant,  under  and  by  virtue  of 
the  said  warrant,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
wrongfully  and  unjustly,  and  without  any  reasonable  cause  whatso- 
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Arrest  of            ever,  caused  the  said  plaintiff  to  be  arrested  by  his  bojjy,  and  to  be 
Plaintiff.  "      imprisoned  and  kept  and  detained  in  prison  for  a  long  space  of 
time,  to  ■wit,  for  tbe  space  of days  [or  hours}  then  next  fol- 
lowing, and  until  the  said  defendant  afterwards,  to  wit,  on  the 

day  of ,  18 — ,  at  the  county  of ,  falsely  and  maliciously, 

and  without  any  reasonable  or  probable  cause  whatsoever,  caused 
Commitment  the  said  plaintiff  to  be  carried  in  custody  before  the  said  B.  W.,  so 
of  Plaintiff,  being  such  justice  as  aforesaid,  and  to  be  committed  by  the  said 
justice,  for  a  further  examination,  to  the  jail  of  the  said  county  of 
,  and  in  the  said  jail  to  be  imprisoned,  and  to  be  kept  and  de- 
tained in  prison  for  a  long  space  of  time,  to  wit,  for  the  space  of 

then  next  following,  and  untU  the  said  defendant  afterwards, 

to  wit,  on  the day  of ,  18 — ,  falsely  and  maliciously,  and 

without  any  reasonable  or  probable  cause  whatsoever,  caused  the 
said  plaintiff  to  be  carried  in  custody  before  one  G.  H. ,  esquire, 
then  and  there  being  a  certain  other  justice  of  the  peace  in  and  for 

Examination     the  county  of ,  to  be  examined  before  the  said  justice  touching 

of  Plaintiff  on  the  said  supposed  crime.  Which  said  last-mentioned  justice,  having 
the  Charge,  heard  and  considered  aU  that  the  said  defendant  could  say,  allege, 
or  prove  against  the  said  plaintiff,  touching  and  concerning  the  said 
supposed  offence,  then  and  there,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  county  aforesaid,  adjudged  and  determined  that 
the  said  plaintiff  was  not  guilty  of  the  said  supposed  offence,  and 
then  and  there  caused  the  said  plaintiff  to  be  discharged  out  of  cus- 
tody, fuEy  acquitted  of  the  said  supposed  offence  ;  and  the  said 
defendant  hath  not  further  prosecuted  his  said  complaint,  but  hath 
deserted  and  abandoned  the  same,  and  the  said  complaint  and  pro- 
secution is  now  wholly  ended ; 
2nd  Count,  And  for  this  also,  that  the  said  defendant,  further  contriving  and 

More  general,  maliciously  and  wickedly  intending  as  aforesaid,  the  said  plaintiff 
to  defame,  impoverish,  oppress,  and  ruin,  heretofore,  to  wit,  on  the 

day  of  ,  in  the  year  18 — ,  at  the  county  of  ,  falsely 

and  maliciously,  and  without  any  reasonable  or  probable  cause 
whatsoever,  charged  the  said  plaintiff  with  having  committed  a 
certain  offence,  punishable  by  law,  to  wit,  a  felony ;  and  upon 
such  last-mentioned  charge  the  said  defendant  then  and  there,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  the  county  aforesaid, 
falsely  and  maliciously  caused  and  procured  the  said  plaintiff  to 
be  arrested  by  his  body,  and  to  be  imprisoned,  and  to  be  kept  and 
detained  in  prison  for  a  long  space  of  time,  to  wit,  for  the  space 

of then  neit  following,  and  at  the  expiration  of  which  said 

time  the  said  plaintiff  was  f  uUy  acquitted  and  duly  discharged  of 
the  said  last-mentioned  offence ; 
Injury  to  Pl't      By  means  of  which  said  several  premises,  the  said  plaintiff  hath  been 
generally.        and  is  greatly  injured  in  his  said  credit  and  reputation,  and  brought 
into  public  scandal,  infamy,  and  disgrace,  with  and  amongst  aU  his 
neighbors,  and  other  good  and  worthy  citizens  of  this  Common- 
wealth ;  and  divers  of  those  neighbors  and  citizens  to  whom  his  in- 
nocence in  the  premises  was  unknown,  have  by  reason  of  the  pre- 
mises suspected  and  believed,  and  still  do  suspect  and  believe,  that 
Special  Injury,  the  said  plaintiff  hath  been  and  is  guilty  of  felony  ;  and  also,  by 
reason  of  the  premises,  the  said  plaintiff  hath  suffered  great  anxiety 
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and  pain  of  body  and  mind,  and  hath  been  obliged  to  lay  out  and 
expend,  and  hath  necessarily  laid  out  and  expended,  divers  sums 
of  money,  in  the  whole  amounting  to  a  large  sum,  to  wit,  the  sum 

of dollars,  in  and  about  the  procuring  of  his  discharge  from  the 

said  imprisonment,  and  the  defending  of  himself  in  the  premises, 
and  the  manifestation  of  his  innocence  in  that  behalf,  and  hath 
been  greatly  hindered  by  reason  of  the  premises,  from  following 
and  transactihg  his  lawful  and  necessary  affairs  and  business  for  a 

long  time,  to  wit,  for  the  space  of ;  and  also,  by  reason  and 

means  of  the  said  premises,  hath  been  and  is  greatly  injured  and 
damnified  in  his  credit  and  circumstances.     To  the  damage  of  the 

Conclumon.       said  plaintiff  f .     And  therefore  he  brings  his  suite. 

J.  W.  H.,  p.  q. 


178.  Declaration  in  Trespass  on  the  Case,  for  Keeping  a  Dog 

Used  to  Bite. 

(2  Chit.  PI.  596,  698.) 

Title  of  Court,      Circuit  Court  for  A  County,  to-wit : 

and  Rules.  Kules,  18 — . 

Q,uefHtur.  0.  C.  complains  of  D.  D. ,  of  a  plea  of  trespass  on  the  case : 

Statement  of    For  this,  to  wit  :  that  heretofore,  to  wit,  on  the ■  day  of , 

Cause  of  Ao-  in  the  year  18 — ,  [about  the  time  of  the  injury],  and  from  thence 

tion.  for  a  long  space  of  time,  to  wit,  until  and  at  the  time  of  the  dam- 

Ist  Count,         age  and  injury  to  the  said  plaintiff,  as  hereinafter  mentioned,  at  the 

Dog  used  to    county  of ,  the  said  defendant  wrongfully  and  injuriously  did 

Bite.  keep  a  certain  dog,  the  said  defendant,  during  all  that  time,  well 

knowing  that  the  dog  then  was  used  and  accustomed  (*)  to  attack  and 
bite  mankind ;  and  which  said  dog  afterwards,  and  whilst  the  said 

defendant  so  kept  the  same  as  aforesaid,  to  wit,  on  the day  of 

,  18 — ,  did  attack  and  bite  the  said  plaintiff,  and  did  thea 

and  there  greatly  lacerate,  tear,  hurt  and  wound  one  of  the  legs 

Injury  to  Pl'ff.  of  the  said  plaintiff ;  and  thereby  the  said  plaintiff  then  and  there 

became  and  was  sick,  sore,  lame  and  disordered,  and  so  remained 

and  continued  for  a  long  space  of  time,  to  wit,  for  the  space  of 

months,  then  next  following,  during  all  which  time  the  said  plain- 
tiff Buffered  and  underwent  great  pain,  and  was  thereby  then  and 
there  hindered  from  performing  and  transacting  his  lawful  affairs 
and  business ;  and  also  by  means  of  the  premises,  the  said  defen- 
dant was  then  and  there  put  to  great  expense,  costs  and  charges, 
in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum 

of  dollars,  in  about  endeavoring  to  be  cured  of  the  said 

wounds,  sickness,  lameness  and  disorder,  so  occasioned  as  afore- 
said, and  hath  been,  and  is  by  reason  of  the  premises,  otherwise 
greatly  injured  and  damnified. 
2nd  Count,  And  for  this  also,  to  wit,  [as  count  stating  that  the  dog  "  was  of  a 

Dog  fierce.       ferocious  and  mischievous  nature,"  &c.] 
3rd  Count,  And  for  this  also,  to  wit,  that,  [a  count  for  not  keepmg  the  dog 

Not  seou'd,  &o.  properly  secured  or  fed,  as  the  facts  may  Je.] 
4th  Count,  And  for  this  also,  that,  &o.,  [asinf/rst  count  to  (*')'],  to  hurt, 
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Dog  used  to  chase,  bite,  worry  and  kill  sheep  and  Iambs,  which  said  dog  after- 
worry  sheep,  wards,  to  wit,  on  the  day  and  year  aforesaid,  and  on  divers  other 
&o,  days  and  times,  between  that  day,  and  the  day  of  commencing  this 

suit,  did  hunt,  chase,  bite,  and  worry  divers,  to  wit, sheep, 

and lambs  of  the  said  plaintiff,  of  great  value,  to  wit,  of 

the  value  of dollars,  there  then  being ;  by  means  whereof 

Injury  to  pi'fE.  divers,  to  wit,  ■  of  the  said  sheep,   and of  the  said 

lambs,  being  of  great  value,  to  wit,  of  the  value  of  — ' dollars, 

then  and  there  died,  and  became  and  were  of  no  value  to  the  said 
plaintiff,  and  the  residue  of  the  said  sheep  and  lambs  of  the  said 
plaintiff,  being  also  of  great  value,  were  then  and  there  greatly 
terrified,  damaged  and  injuf ed,  and  rendered  of  no  use  or  value  to 
the  said  plaintiff,  to  the  damage  of  the  said  plaintiff  | .     And 

O&nelimon.       therefore  he  brings  his  suite. 

W.  M.  H.,  p.  q. 

179.  Declaration  in  Trespass  on  the  Case,  for  a  Public  JVuisance. 

(2  Chit.  PI.  599.) 

Title  of  Oourt       Circuit  Court  for  A  County,  to^^wit : 
and  Mules.  Kules,  18 — . 

Queritur.  CO.  complains  of  D.  D. ,  of  a  plea  of  trespass  on  the  case  :  For 

Statement  of     this,  to,  wit :  that  the  said  defendant,  before  and  on  the day 

Ccmse  of  Ae-   of  ,  in  the  year  18 — ,  [about  the  day  of  the  injiwy],  was  the 

tion.  possessor  and  occupier  of  a  certain  messuage  and  premises,  with 

Deft  possessor  the  appurtenances,  situate  and  being  in  the  county  of ,  and 

of  premises,  near  to  a  certain  common  public  highway  there,  in  which  there 
now  is,  and  before  and  on  the  same  day  and  year  aforesaid  there 
was,  a  certain  hole,  opening  into  a  certain  cellar  and  vault,  of  and 
belonging  to  the  said  messuage  and  premises  of  the  said  defendant ; 
yet  the  said  defendant,  well  knowing  the  premises,  whOst  he  was 
BO  the  possessor  and  occupier  of  the  said  messuage  and  premises, 
with  the  appurtenances,  and  whilst  there  was  such  hole  as  af  ore^ 
said,  to  wit,  on  the  day  and  year  aforesaid,  wrongfully  and  unjustly 
permitted  the  said  hole  to  be  and  continue,,  and  the  same  was  then 
and  there  so  badly  and  insufficiently  covered,  that  by  means  of  the 
premises,  and  for  want  of  a  proper  and  sufficient  covering  to  the 

Injury  to  Pl'ff.  said  hole,  the  said  plaintiff,  who  was  then  passing  in  and  along  Qie 
said  highway,  then  and  there  necessarily  and  unavoidably  slipt 
and  fell  into  the  said  hole,  and  thereby  the  left  leg  of  the  said 
plaintiff  was  then  and  there  fractured  and  broken,  and  the  said 
plaintiff  became  and  was  sick,  sore,  lame,  diseased  and  disordered, 
and  so  continued  for  a  long  space  of  time,  to  wit,  from  thence 
hitherto,  during  aU  which  time  the  said  plaintiff  thereby  suffered 
and  underwent  great  pain,  and  was  prevented  from  attending  to 
and  transacting  his  necessary  and  lawful  affairs  and  business,  by 
him  during  that  time  to  be  performed  and  transacted,  and  was  also, 
by  reason  of  the  premises,  obUged  to  expend,  and  did  lay  out  and 

expend,  a  large  sum  of  money,  to  wit,  the  sum  of  dollars, 

in  and  about  the  endeavoring  to  get  healed  and  cured  of  the  said 
wounds,   sickness,  hurt  and  disorder,  to  the  damage  of  the  said 

Conclusion.       plaintiff  $ .    And  therefore  he  brings  his  suite, 

W.  H.,  p.  q. 


Nuisance. 

Scienter  of 
Defendant. 
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180.  Declaration  in  Trespass  on  the  Case,  for  a  Nuisance  in  m)t 
cleaning  a  Privy  and  Cess-Pool. 

(2  Chit.  PI.  772.0 

Title  of  Court       Circuit  Court  for  A  County,  to  wit : 
and  Mules.  Rules  18 

Qiieritur.  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case  :  For 

Statement  of  this,  to  wit :  that  the  said  plaintiff,  before  and  at  the  time  of  the 
Cause  of  Ac-  committing  of  the  grievances  hereinafter  mentioned,  was  and  from 
tion.  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  a  cer- 

1st  Count,         tain  dwelling-house,  with  the  appurtenances,  situate  and  being  in 

Pl'ff  possessor  the of ,  and  in  which  said  dwelling-house,  with  the  ap- 

of  Premises,  purtenances,  the  said  plaintiff  and  his  family,  at  the  times  herein- 
after mentioned,  inhabited  and  dwelt,  and  still  do  inhabit  and 
dwell,  to  wit,  in  the of ,  aforesaid.     And  the  said  defen- 

Def 't  possessed  dant,  before  and  at  the  time  of  the  committing  of  the  grievances 
of  Privy,  &c.  hereinafter  mentioned,  was  possessed  of  a  certain  privy  and  cess- 
pool, near  the  said  dwelling-house,  with  the  appurtenances,  of  the 

Duty  of  Deft,  said  plaintiff,  and  by  reason  thereof  the  said  defendant,  before 
and  at  the  time  of  the  committing  of  the  grievance  by  the  said  de- 
fendant, as  hereinafter  mentioned,  ought  to  have  hindered  and 
prevented  the  excrement,  filth  and  water,  from  time  to  time,  being 
in  the  said  privy  and  cess-pool,  from  running  and  proceeding  there- 
from, unto  and  into  the  said  dwelhng-house,  with  the  appurte- 

Scienter  of  nances,  of  the  said  plaintiff.  Nevertheless  the  said  defendant. 
Defendant,  well  knowing  the  said  last  mentioned  premises,  but  contriving, 
and  wrongfuUy  and  unjustly  intending  to  injure,  prejudice,  and 
aggrieve  the  said  plaintiff,  and  to  incomnlode  and  annoy  him  and 
his  family  in  the  possession,  use,  occupation  and  enjoyment  of  his 
said  dwelling-house,  with  the  appurtenances,  heretofore,  to  wit, 
on  the day  of ,  18 — ,  and  on  divers  other  days  and  times 

Nuisance.  between  that  day  and  the  commencement  of  this  suit,  wrongfully 

and  unjustly  suffered  divers  large  quantities  of  excrement,  filth 

and  water  to  penetrate,  issue  and  flow  from  and  out  of  the  last 

'  mentioned  privy  and  cess-pool,  unto  and  into  the  said  premises  of 

the  said  plaintiff,  and  to  stay  and  continue  therein  during  all  the 

Injury  to  Pl'ff.  time  last  aforesaid ;  and  also  thereby  divers  noisome,  noxious,  of- 
fensive and  unwholesome  smells,  vapors  and  stenches,  during  the 
time  aforesaid,  proceeded  and  issued  from  the  said  privy  and  cess- 
pool, and  ascended  and  came  unto  and  into  the  said  premises  of 
the  said  plaintiff,  and  on  those  several  days  and  times  there  greatly 
annoyed  and  incommoded  the  said  plaintiff  and  his  family  in  their 
said  use  and  habitation  of  the  said  dwelling-house  of  the  said 
plaintiff  ;  and  also,  the  said  plaintiff  hath  been  and  is  hindered 
and  prevented  from  exercising  and  carrying  on  his  trade  and  busi- 
ness of  a  ,  in  so  beneficial  a  manner  as  he,  before  the  com- 
mitting of  the  said  grievances  by  the  said  defendant  had  been 
used  and  accustomed  to  do,  and  would  have  continued  to  do,  and 
hath  thereby  been  deprived  of  great  gains  and  profits  which  he 
otherwise  might  and  would  have  derived  and  acquired. 

2nd  Count,  And  for  this  also,  that  before  and  at  the  time  of  the  committing 
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Scienter  of 
Defendant. 


Nuisance. 


Prff^ossessor  of  the  grievances  hereinafter  next  mentioned,  the  said  plaintiff 

■  of  Premises,    was,  and  from  thence  hitherto  hath  been,  and  still  is,  lawfully 

possessed  of  a  certain  other  messuage  and  premises,  situate  and 

being  in  the of aforesaid,  and  which  said  last  mentioned 

messuage  and  premises  the  said  plaintiff  and  bis  family,  at  the 
said  several  times  hereinafter  next  mentioned,  occupied,  inhabited 
and  dwelt  in,  and  still  do  occupy,  inhabit  and  dwell  in,  to  wit,  in 

the of aforesaid  ;  yet  the  said  defendant,  weU  knowing  . 

the  premises,  but  contriving  and  Intending  to  injure,  prejudice 
and  aggrieve  the  said  plaintiff,  and  to  incommode  and  annoy  him 
and  his  family  in  the  possession,  occupation  and  enjoyment  of  his 
said  last  mentioned  messiijage  and  premises,  heretofore,  to  wit,  on 

the  day  of  ,  18 — ,   and  on  the  several  days  and  times 

aforesaid,  wrongfully  and  injuriously  caused  divers  noxious,  of- 
fensive and  unwholesome  vapors,  fumes,  smells  and  stenches  to 
arise  and  ascend  near  to,  in  about  the  said  last  mentioned  mes- 
Injury  to  Pl'ff.  suage  and  premises  of  the  said  plaintiff,  and  the  same  have  there- 
by been  rendered,  and  are  become  uncomfortable,  unhealthy  and 
unwholesome,  and  unfit  for  habitation  ;  and  the  said  plaintiff  hath 
thereby  been,  and  still  is,  greatly  annoyed  and  incommoded  in  the 
possession,  use,  occupation  and  enjoyment  of  the  said  last  men- 
tioned messuage  and  premises,  and  hath  been  and  is,  by  means  of 
the  premises,  otherwise  greatly  injured  and  damnified.     To  the 

damage  of  the  said  plaintiff  of  $ .     And  therefore  he  brings 

his  suite. 

H.  M.  H.,  p.  q. 


Conclusion. 


181.  Declaration  in  Trespass  on  the  Case.,  for  Careless  Driving  hy 

One's  Servant. 

(2  Chit.  PI.  710.) 
Circuit  Court  for  A  County,  to-wit : 

Eules,  18—. 

'  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case  :  For 

this,  to  wit :  that  heretofore,  to  wit,  on  the day  of ,  in  the 

year  18 — ,  the  said  plaintiff  was  lawfully  possessed  of  a  certain  car- 
riage, to  wit,  a  buggy  of  great  value,  to  wit,  of  the  value  of 

dollars,  and  of  a  certain  horse  [ox  diners,  to  wit, Tiorses,']  then 


Title  of  Omrt 
and  Bules. 

Queritur. 

Statement  of 
Oaiise  of  Ac- 
tion. 

1st  Count, 

Pl'ff  possessed 

^of  Car'ge,  and 
riding  in  it. 

Deft  possessed 
of  Carriage, 

^driven  by  a 
Servant. 


Pl'IPs  Car.  in- 
jured by  care 
less  driving  by 
Def't's  ser- 
vant. 


drawing  the  same,  and  in  which  said  carriage  the  said  plaintiff  was 
then  riding  in  and  along  a  certain  public  and  common  highway  J 
and  the  said  defendant  was  also  then  possessed  of  a  certain  other 

carriage,  and  of  a  certain  other  horse,  [or  dmers,  to  wit,  

Twrses,']  then  drawing  the  same,  and  which  said  carriage  and  horse 
[or  horses,]  of  the  said  defendant  were  then  under  the  care,  govern- 
ment, and  direction  of  a  certain  then  servant  of  the  said  defendant, 
who  was  then  driving  the  same  in  and  along  the  said  highway. 
Kevertheless,  the  said  defendant,  then  by  his  said  servant  so  care- 
lessly and  improperly  drove,  governed,  and  directed  his  said  car- 
riage and  horses,  that  by  and  through  the  carelessness,  negligenoe, 
and  improper  conduct  of  defendant  by  his  said  servant  in  that  be- 
half, the  said  carriage  of  the  said  defendant  then  ran  and  struck 
with  great  force  and  violence  upon  and  against  the  said  carriage  of 
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Injury  to  Pl'ff.  the  said  plaintiff,  and  thereby  then  crushed,  broke  to  pieces,  dam- 
Breaking  Oar-  aged,  and  destroyed  the  same,  and  the  said  carriage  of  the  said 
riage.  plaintiff  thereby  then  became  and  was  rendered  of  no  use  or  value 

to  the  said  plaintiff  ;  and  thereby,  (*)  the  said  plaintiff  was  then 
thrown  with  great  violence  from  and  off  his  said  caxriage  upon  the 
Hurting  his       ground,  and  by  means  of  the  premises  aforesaid  the  said  plaintiff 
person.  was  then  greatly  bruised,  hurt  and  wounded,  and  became  and  was 

sick,  sore,  lame  and  disordered,  and  so  continued  for  a.  long  space 
of  time,  to  wit,  hitherto,  during  all  which  time  the  said  plaintiff  suf- 
fered great  pain,  and  was  hindered  and  prevented  from  perform- 
ing and  transacting  his  lawful  affairs  ^nd  business ;  and  also  by 
reason  of  the  premises  was  obliged  to  pay  and  expend,  and  hath 
necessarily  paid  and  expended  divers  sums  of  money,  in  the  whole 

amounting  to  a  large  sum,  to  wit,  the  sum  of dollars,  in  and 

about  the  repairing  of  the  said  carriage  of  the  said  plaintiff  so  dam- 
aged as  aforesaid,  and  in  and  about  the  endeavoring  to  get  healed 
and  cured  of  the  said  wounds,  hurt,  sickness  and  disorder. 
Slid  Count,  And  for  this,  also,  that  the  said  plaintiff  heretofore,  to  wit,  on 

Pl'ff  possessed  the day  of  ■ ,  in  the  year  18 — ,  was  lawfully  possessed 

of  a  Car.  and    of  a  certain  other  carriage,  to  wit,  a of  great  value,  to  wit,  of 

riding  in  it.     the  value  of dollars,  and  of  a  certain  other  horse  [or  of  divert 

,  •  otlwr  horses,  to  wit,  horses,']  of.  great  value,  to  wit,  of  the  value 

of dollars,  which  said  horse  [or  Aorses,]^was  [or  were,] -then 

harnessed  to  the  said  carriage,  and  in  which  said  carriage  the  said 

plaintiff  was  then  riding  in  and  along  a  certain  public  highway ;  and 

Deft  possessed  the  said  defendant  was  also"  then  possessed  of  a  certain  other  car- 

of  Car'ge,  and  riage,  and  of  a  certain  other  horse  [or  divers,  to  wit, otiier 

driving  it.        Jwrses,']  drawing  the  same,  and  which  said  last-mentioned  carriage 
and  horse  [or  7wrses,~\  the  said  defendant  was  then  driving  in  and 
Deft  drove        along  the  said  highway.     Nevertheless,  the  said  defendant  then  so 
carelessly.        carelessly  and  improperly  drove,  governed,  and  directed  his  said 
Injury  to  Pl'ff.  carriage  and  horse,  [or  horses,]  that  by  and  through  the  careless- 
Breaking  Car-  ness,  negligence,  and  improper  conduct  of  the  said  defendant,  the 
riage.  said  carriage  of  the  said  defendant  then  crushed,  broke  to  pieces, 

Hurting  his       damaged,  and  destroyed  the  said  carriage  of  the  said  plaintiff,  and 
person.  thereby,  [conchide  as  in  the  first  count,  from  the  asterisk,']  to  the 

Conclusion.       damage  of  the  said  plaintiff  $ .     And  therefore  he  brings  his 

suite. 

T.  T.  H.,  p.  q.  • 


182.  Declaration  in  Trespass  on  the  Case,  against  a  Common 

Carrier,  for  Injury  to  a  Passenger. 

(2  Chit.  PI.  647  &  seq.) 

Title  of  Cov/rt       Circuit  Court  for  A  County,  to  wit : 

amd  Bules.  Kules,  18 — . 

Queritur.  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case:  For 

Statement  of     this,  to,  wit :  that  before  and  at  the  time  of  committing  the  griev- 

Oause  of  Ac-    anees  hereinafter  mentioned,  the  said  defendant  was  the  proprie- 

Mon.  tor  of  a  certain  stage-coach,  for  the  carriage  of  passengers,  and 
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1st  Count,         was  a  common  carrier  of  passengers,  for  hire  and  reward  to  the 

Deft  a  Com-  said  defendant  in  that  behalf,  from  ,  to ,  [the  places 

men  Carrier,  from,  mid  to  which  plamtiff  was  to  go'],  to  wit,  at  the  comity  afore- 
said ;  and  the  said  defendant  being  sach  proprietor  of  the  said 
coach,  and  such  common  carrier  of  passengers  heretofore,  to  wit, 

Pl'ff  a  Passen-  on  the day  of  ,  in  the  year  18 — ,  the  said  plaintiff,  at 

ger.  the  special  instance  and  request  of  the  said  defendant, •became 

and  was  a  passenger  in  the  said  coach,  to  be  safely  carried  thereby 

on  a  certain  journey,  from  ,  to ,  as  aforesaid,  for  a 

certain  fare  and  reward  to  the  said  defendant  in  that  behalf,  and 
the  said  defendant  then  and  there  received  the  said  plaintiff  as 

Duty  of  Deft,  such  passenger,  and  thereupon  it  became  and  was  the  duty  of  the 
said  defendant  to  use  due  and  proper  care  that  the  said  plaintiff 
should  be  safely  carried  by  the  said  coach  on  the  said  journey ; 
yet  the  said  defendant,  not  regarding  his  duty  in  that  behalf,  did 
not  use  due  and  proper  care  that  the  said  plaintiff  should  be  safely 
carried  by  the  said  coach  on  the  said  journey,  but  wholly  neglected 

Wheel  not  se-  so  to  do,  and  suffered  one  of  the  wheels  of  the  said  coach  to  be  so 
cured.  insufficiently  secured  that  the  same  then  came  off,  and  also  suffered 

Coach  over-       the  said  coach  to  be  then  so  greatly  overloaded  that  by  reason 

loaded.  thereof ^  'afterwards,  and  whilst  the  said  coach  was  proceeding 

with  the  said  plaintiff,  in  and  along  the  public  highway,'  qp.  the 

said  journey  from to ,  as  aforesaid,  and  before  the 

arrival  thereof  at aforesaid,  to  wit,  on  the  day  and  year 

aforesaid,  at  the  county  aforesaid,  the  said  coach  then  and  there 

Coach  overset,  became  and  was  over-turned,  and  by  means  thereof,  one  of  the 

H'ff's  leg  bro-  legs  of  the  said  plaintiff  became  and  was  broken,  and  the  said 
ien.  plaintiff  was]otherwise  greatly  bruised,  wounded,  hurt  and  injured  ; 

Damage  to  and  also  by  means  of  the  premises,  the  said  plaintiff  became  and 
Plaintiff.  was  sick,  sore,  lame  and  disordered,  and  so  continued  for  a  long 

space  of  time,  to  wit,  hitherto,  during  all  which  said  time,  the  said 
plaintiff  suffered  great  pain,  and  was  prevented  from  transacting 
and  attending  to  his  lawful  and  necessary  affairs  and  business,  and 
lost  and  was  deprived  of  divers  great  gains,  profits  and  advantages, 
which  he  might  and  otherwise  would  have  derived  and  acquired, 
and  thereby  also  the  said  plaintiff  was  obliged  to  pay  and  expend, 
and  did  pay  and  expend,  divers  sums  of  money,  amounting  in  the 
whole  to  a  large  sum,  to  wit,  the  sum  of  ^-^^  dollars,  in  and 
about  the  endeavoring  to  be  cured  of  the  said  fractures,  bruises, 
hurts  and  injuries,  so  received  as  aforesaid  ;  and  also  thereby  the 
said  plaintiff  was  prevented  from  continuing  his  said  journey,  and 

was  kept  and  detained  at  a  certain  inn,  to  wit,  at ,  in  the 

county  of ■ — ,  a  long  time,  to  wit,  for  the  space  of weeks, 

and  during  that  time  there  incurred  great  expense,  in  the  whole 

amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of ,  in 

and  about  his  necessary  support  and  maintenance. 

2nd  Count,  And  for  this  also,  that  before  the  committing  of  the  several  griev- 

Def  t  Common  ances  hereinafter  next  mentioned,  the  said  defendant  was  a  com- 

Carrier.  mon  carrier  of  passengers  for  hire,  and  as  such  was  the  proprietor 

of  a  certain  other  stage-coach,  by  him  used  for  the  carriage  of 

passengers  for  certain  hire  and  reward  to  the  said  defendant  in 

that  behalf,  from  — ^ —  to ,  [the  places  from  and  to  which 
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the  pMsenger  was  to  go],  to  wit,  at  the  county  aforesaid,  and  being 
snch  common  carrier,  and  such  proprietor  of  the  said  stage-coach 

as  aforesaid,  the  said  defendant,  on  the day  of ,  in  the 

year  18 — ,  at  the  county  aforesaid,  received  into  his  said  coach  one 
Pl'ff's  Wife  a    E.  C. ,  the  wife  of  the  said  plaintiff,  as  a  passenger,  to  be  carried 
thereby  on  a  certain  journey,   to  wit,  from to ,  as 


aforesaid,  for  certain  fare  and  reward  to  the  said  defendant  in  that 

Duty  of  Deft,  behalf,  and  by  reason  thereof  it  became  and  was  the  duty  of  the 
said  defendant  to  use  due  and  proper  care  that  the  said  E.  C.  should 
be  safely  carried  by  the  said  coach  on  the  said  journey  ;  yet  the 
said  defendant,  not  regarding  his  duty  in  this  behalf,  conducted 

Deft  careless,  himself  so  carelessly,  negligently  and  unskilfully  in  this  behalf, 

&o.  that  by  reason  of  the  carelessness,  negligence,  unskilfulness  and 

default  of  the  said  defendant  and  his  servants,  and  for  want  of 

due  care  and  attention  to  his  duty  in  that  behalf,  the  said  coach 

afterwards,  and  whilst  the  same  was  carrying  the  said  E,  0.  on 

the  said  journey,  and  before  the  arrival  thereof  at aforesaid, 

to  wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  was 

Coach  overset,  overset  and  thrown  down,  by  means  whereof  the  said  E.  0.  then 
being  therein  as  a  passenger  as  aforesaid,  was  greatly  cut,  bruised 

Injury  to  Pl'ff's  and  wounded,  and  divers  bones  of  the  body  of  the  said  E,  0.  were 
Wife.  then  and  there  broken,  insomuch  that  the  said  E.  C.  thereby  be- 

came and  was  very  sick,  weak  and  distempered,  and  so  continued 

for  a  long  space  of  time,  to  wit,  from  thence  until  the day  of 

,  18 — ,  during  aU  which  time  the  said  plaintiff  lost  and  was 

Damage  to         deprived  of  the  comfort  and  society  of  his  said  wife,  and  also  her 

Plaintiff.  aid  in  the  management  of  his  domestic  affairs,  which  he  would 

otherwise  have  enjoyed,  and  was  obliged  to  lay  out  and  expend, 

and  did  lay  out  and  expend,  divers  sums  of  money,  in  the  whole 

•       amounting  to  a  large  sum,  to  wit,  the  sum  of dollars,  in  and 

about  the  attempting  of  the  cure  of  his  said  wife,  and  the  procur- 
ing of  the  necessary  attendance  and  assistance  for  her  during  her 
said  sickness,  weakness  and  distemper,  which  ensued  by  reason 
of  her  being  so  overturned  and  wounded  as  aforesaid,  and  which 
continued  until  the  said day  of ,  in  the  year  afore- 
said, on  which  said  last  mentioned  day  the  said  E.  C.  of  her 
said  wounds  and  injuries  died,  to  the  damage  of  the  said  plaintiff 

Conclusion.        $ And  therefore  he  brings  his  suite. 

M.  H.  H.,  p.  q, 

183.  Declaration  in  Trespass  on  the  Case,  against  Common  Car- 
rier for  Loss  of  Goods. 

(2  Chit.  PI.  651.) 

Title  of  Court  Circuit  Court  for  A  County. 

and  Rules.  Bules,  18 

Queritiwr.  C.  0.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case  ;  For 

Statement  of  this,  to  wit,  that  whereas  the  said  defendant,  before  and  at  the 

Cause  of  time  of  the  delivery  to  him  of  the  goods  and  chattels  as  hereinafter 

Action.  next  mentioned,  was  and  from  thence  hitherto  hath  been,  and  still 

1st  Count,  is,  a  common  carrier  of  goods  and  chattels  for  hire,  from  a  certain 
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Defendant       place,  to  wit,  from  ,  to  a  certain  place,  to  wit,  .     And 

Oonunon  Car-  whereas  also,  whilst  the  said  defendant  was  such  common  carrier 

rier  of  Goods,  as  aforesaid,  the  said  plaintiff  heretofore,  to  wit,  on  the day  of 

Plaintiff's  ,  in  the  year  18 — ,  at ,  [tTie  real  place,']  caused  to  be  de- 
Goods  de-  livered  to  the  said  defendant,  and  the  said  defendant  then  and 
liveredtoDe-  there  received  from  the  said  plaintiff  a  certain  parcel  [or  box]  con- 
fendantto  taining  divers  goods  and  chattels,  to  wit,  &c.  [specif i/ the  articles  ae- 
carry.  cording  to  the  exact  description,  as  in  trover;  Form  172,  Ante,  p.  1435,) 
of  the  said  plaintiff  of  great  value,  to  wit,  of  the  value  of  ■ dol- 
lars, to  be  safely  carried  by  the  said  defendant  from aforesaid, 

to  aforesaid,  and  there,  to  wit,  at  the  said  last-mentioned 

place,  safely  to  be  dehvered  for  [or  "to,"  as  the  fact  may  be,]  the 

said  plaintiff,  for  certain  reasonable  reward  to  the  said  defendant 

Goods  lost.        in  that  behalf.     Yet  the  said  defendant,  not  regarding  his  duty  as 

such  common  carrier  as  aforesaid,  did  not  nor  would  safely  carry 

the  said  [parcel]  and  its  contents  aforesaid  from aforesaid,  to 

aforesaid,  nor  there,  to  wit,  at aforesaid,  safely  deliver 

the  same  for  [or  to]  the  said  plaintiff,  but  on  the  contrary  thereof, 
the  said  defendant,  so  being  such  common  carrier  as  aforesaid,  so 
carelessly  and  negligently  behaved  and  conducted  himself  in  the 
premises,  that  by  reason  of  the  carelessness,  negligence,  and  de- 
fault of  the  said  defendant  in  the  premises,  the  said  [parcel]  and 
its  contents  aforesaid,  being  of  the  value  aforesaid,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  became  and  were  wholly  lost 
to  the  said  plaintiff. 

And  for  this  also,  that  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  the  said  defendant,  being  such  common  carrier  as  afore- 
said, at  his  special  instance  and  request,  had  the  care  and  custody 
of  a  certain  other  [parcel],  together  with  divers  other  goods  and 
chattels  of  the  said  plaintiff,  of  the  like  number,  quanttty,  quality, 
description,  and  value  as  those  in  the  said  first  count  mentioned. 
Yet  the  said  defendant,  being  such  common  canfier  as  aforesaid,  • 
not  regarding  his  duty  in  that  behalf,  did  not,  nor  would,  whilst  he 
so  had  the  care  and  custody  of  the  said  last-mentioned  [parcel]  and 
goods  and  chattels,  take  due  and  proper  care  of  the  same,  or  any 
part  thereof,  but  wholly  neglected  so  to  do,  and  took  such  bad  care 
thereof  that  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  said  last-mentioned  [parcel]  and  goods  and  chattels  became  and 
were  wholly  lost  to  the  said  plaintiff.     To  the  damage  of  the  said 

Conclusion.        plaintiff  $ .     And  therefore  he  brings  his  sidte. 

-J.  8.  J.,  p.  q. 

184:.  Declaratwn  in  Trespass  on  the  Case,  against  an  Innkeeper, 
for  the  Loss  of  Goods. 
(2  Chit  PI.       .) 
Titlejpf  Court,      Circuit  Court  for  A  County,  to  wit : 

and  Sules.  Kules,  18—. 

^ueritur.  C.  C,  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case : 

Statement  of  For  this,  to  wit :  that  whereas  the  said  defendant,  before  and  at 
Cause  of  Ac-  the  time  of  the  loss  hereinafter  next  mentioned,  was  and  from  thence 
tion.  hitherto  hath  been  and  still  is  an  innkeeper,  and  as  such  innkeeper. 


2nd  Count, 
Defendant 
Common  car- 
rier of  goods. 

Plt'ff's  goods 
delivered  to 
him. 

Goods  lost. 
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Deft  an  Inn- 
keeper. 


Pl'fE  a  guest, 


Goods  rec'd. 


Goods  lost. 


2nd  Count, 

Deft  an  Inn- 
keeper. 

Goods  of  Pl'ff 
delivered  to 
Deft. 


Goods  lost  by 
Defendant's 
neglect. 


Conclusion. 


the  said  defendant  hath  during  all  that  time  kept,  and  still  doth 
keep,  a  certain  common  inn  for  the  reception,  lodging,  and  enter- 
tainment of  travellers,  to  wit,  at  the  county  aforesaid.  And  whereas, 
also,  the  said  defendant,  so  being  such  innkeeper,  and  so  keeping 
the  said  inn  as  aforesaid,  the  said  plaintiff  [or  if  his  servant,  say 
one  E.  F.,  tlie  servant  of  the  said  •plaintiff,']  heretofore,  to  wit,  on 

the day  of ,  in  the  year  18^,  put  up  at,  and  was  then  and 

there  received  into  the  said  inn  as  a  traveller  by  the  said  defendant, 
and  then  brought  into  the  said  inn  a  certain  trunk,  [or  whateiieir  else 
it  MOS,]  containing  certain  goods  and  chattels,  to  wit,  \enum^ate 
and  describe  tlie  chattels  as  in,  trover,  Form  172,  Ante,  p.  1435,]  of  the 

said  plaintiff,  of  great  value,  to  wit,  of  the  value  of dollars,  and 

which  said  [trunk]  and  its  contents  aforesaid,  were  then  and  from 
thence  until,  and  at  the  time  of  the  loss  hereinafter  mentioned,  within 
the  said  inn,  and  that  the  said  plaintiff,  [or  the  said  E.  F. ,  the  servant 
of  the  said  plaintiff,']  during  all  that  time  abided  as  a  traveller 
therein.  Yet  the  said  defendant,  so  being  such  innkeeper  as  afore- 
said, not  regarding  his  duty  as  such  innkeeper,  did  not  keep  the 
said  [trunk]  and  its  contents  aforesaid,  so  brought  into,  and  so  be- 
ing in  the  said  inn  as  aforesaid,  safely,  and  without  diminution  or 
loss  ;  but  on  the  contrary  thereof,  the  said  defendant  and  his  ser- 
vants so  neghgently  and  carelessly  behaved  and  conducted  them- 
selves in  that  behalf  that  afterwards,  and  whilst  the  said  plaintiff 
[or  t?ie  said  E.  F.,  the  servant  of  the  said  plaintiff ,]' so  abided  in 
the ,  said  inn  as  aforesaid,  to  wit,  on  the  same  day  and  year  afore- 
said, the  said  [trunk]  and  its  contents  aforesaid,  were,  by  reason  of 
the  mere  carelessness,  iiegligence,  and  default  of  the  said  defendant 
and  his  servants  in  that  behalf,  wrongfully  and  unjustly  taken  and 
carried  away  by  some  person  or  persons  to  the  said  plaintiff,  [or  to 
the  said  plaintiff  and  E.  F.,  his  servant,  as  aforesaid,]  as  yet  un- 
known, and  were'and  still  are  thereby  whoUy  lostto  the  said  plaintiff. 

And  for  this,  also,  that  afterwards,  to  wit,  on  the day  of 

,  in  the  year  18 — ,  at  the  county  of aforesaid,  the  said 

defendant,  so  being  such  innkeeper  as  aforesaid,  at  his  special  in- 
stance and  request,  had  the  care  and  custody  of  a  certain  other 
[trunk,]  together  with  divers  other  goods  and  chattels  of  the  said 
plaintiff,  of  Uke  number,  quantity,  quaUty,  description,  and  value 
as  those  in  the  first  count  hereof  mentioned.  Yet  the  said  defen- 
dant, not  regarding  his  duty  in  that  behalf,  did  not,  nor  woidd, 
whilst  he,  being  such  innkeeper  as  aforesaid,  had  the  care  and'cus- 
tody  of  the  said  last-mentioned  [trunk,]  and  goods  and  chattels, 
take  due  and  proper  care  of  the  same,  or  any  part  thereof,  but 
wholly  neglected  and  failed  so  to  do,  and  took  such  bad  care  thereof, 
that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the  said  last- 
mentioned  [trunk,]  and  goods  and  chattels  became,  and  were  wholly 

lost  to  the  said  plaintiff,  to  the  damage  of  the  said  plaintiff  $ . 

And  therefore  he  brings  his  suite. 

C.  B.  J.,  p.  q. 
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185.  Declaration  in  Trespass  on  the  Case,  for  Disturbance  of  a 

Ferry. 

{Ante,  p.  491 ;  2  Chit.  PL  814 ;  V.  0.  1873,  c.  64,  §  21  to  24.) 

Title  of  Court  Cfrcviit  Court  for  A  County,  to  wit : 

and  Rules.  Bules,  18 . 

Queritur.  0.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  ease; 

Statement  of     For  this,  to  wit :  that  whereas  the  said  plaintiff,  before  and  at  the 

CoMseofAc-    time  of  the  committing  of  the  grievances  hereinafter  in  this  cotmt 

turn.  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is, 

■  1st  Count,         lawfully  possessed  of  a  f erjcy,  in  due  form  of  law  established,  to- 

Plaintiff  owner  gether  with  its  appurtenances,  for  carriages,  horses,  beasts,  and 

of  Ferry.         foot-passengers  and  their  goods,  across  the  river ,  from  a 

certain  landing  in  the  county  of ,  to  a  certain  other  landing 

in  the  comity  of ,  taking  for  the  conveyance  of  such  car- 
riages, horses,  beasts,  foot-passengers,  and  their  goods,  over  and 
across  such  ferry,  in  any  boat  kept  by  the  said  plaintiff  for  that 
purpose,  certain  reasonable  freights  and  ferriages,  to  wit,  for  a  four- 
Deft  dixliirbed  wheeled  carriage,  <fec.  [state  the  rates  of  ferriage'],  nevertheless,  the 
Pla'tiff  in  his    said  defendant,  well  knowing  the  premises,  and  contriving  to  dis- 
ferry,  as  at      turb  and  injure  the  said  plaintiff  in  the  peaceable  and  lawful  en- 
common  law.  joyment  of  his  s^d  ferry,  heretofore,  to  wit,  on  the day  of 

■ ,  in  the  year  18 — ,  and  on  divers  other  days  between  that  day 

and  the  commencement  of  this  suit,  to  wit,  at  the  county  of 

aforesaid,  injuriously  and  unlawfully,  and  against  the  wiU  of  'the 
said  plaintiff,  conveyed  in  a  certain  boat  of  the  said  defendant 
divers  carriages,  horses,  beasts,  and  foot-passengers,  for  hire,  over 

and  across  the  said  river ,  within  half  a  mile  of  the  plaintiff's 

Damage  to         said  ferry,  by  reason  whereof  the  said  plaintiff  hath  lost  and  been 
Plaintiff.          deprived  of  divers  profits  and  emoluments  which  would  otherwise 
have  arisen  and  accrued  to  him  from  the  enjoyment  of  his  said 
ferry,  and  hath  been  and  is  greatly  prejudiced  and  disturbed  in  the 
possession  thereof,  and  his  right  and  title  thereto. 
2nd  Count,             And  for  this  also,  that  whereas  the  said  plaintiff,  before  and  at 
the  time  of  the  committing  of  the  grievances  hereinafter  mentioned. 
Plaintiff  owner  was  and  from  thence  hitherto  hath  been,  and  still  is,  lawfully  pos- 
of  Ferry.          sessed  of  another  ferry,  in  due  form  of  law  established,  together 
with  its  appurtenances,  for  carriages,  horses,  beasts,  and  foot-pas- 
sengers, and  their  goods,  across  the  river ,  from  a  certain 

landing  in  the  county  of ,  to  a  certain  other  landing  in  the 

cotmty  of  ,  taking  for  the  conveyance  of  such  carriages, 

horses,  beasts,  and  foot-passengers,  and  their  goods,  over  and 
across  such  ferry,  in  any  boat  kept  by  the  said  plaintiff  for  that 
purpose,  certain  reasonable  freights  and  ferriages,  to  wit,  for  a  four- 
wheel  carriage,  &c.  [state  the  rates  of  ferriage].  Nevertheless  the 
said  defendant,  well  knowing  the  premises,  but  not  regarding  the 
statute  in  that  case  made  and  provided,  and  contriving  to  disturb 
Def  t]diBturbed  and  injure  the  said  plaintiff  in  the  peaceable  and  lawful  enjoyment 

Plaintiff  in      of  his  said  ferry,  heretofore,  to  wit,  on day  of ,  18 and 

his  Ferry.        on  divers  other  days,  to  wit,  on days,  and several  occa- 
sions between  that  day  and  the  commencement  of  this  suit,  to  wit. 
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Contrary  to 
tLe  Statute. 


Deft  liable  for 
Forfeiture. 


Damage  to 
Plaintiff. 


ConehiMon. 


at  the  county  of  aforesaid,  injuriously  and  unlawfully,  and 

contrary  to  the  form  of  the  statute  in  that  case  made  and  provided, 
and  against  the  wiU  of  the  said  plaintiff,  conveyed,  in  a  certain  boat 
of  the  said  defendant,  divers  carriages,  horses,  beasts,  and  foot- 
passengers,  for  hire,  over  and  across  the  said  river  — — ,  within 
half  a  mile  of  the  plaintiff's  said  ferry,  by  reason  whereof,  and  by 
the  force  of  the  statute  aforesaid,  the  said  defendant  hath  forfeited 
and  hath  become  by  law  liable  to  pay  to  the  said  plaintiff  the  sum 
of  twenty  dollars  for  each  and  every  of  the  said  defendant's  viola- 
tions aforesaid,  of  the  said  plaintiff's  said  ferry  rights  and  franchises, 
and  his  breaches  as  aforesaid  of  the  said  statute,  which  violations 
and  breaches  aforesaid  amount  in  all  to  a  great  number,  to  wit,  the 

number  of ,  none  of  which  forfeitures  and  penalties,  or  any 

part  thereof,  has  the  said  defendant  at  any  time  paid  to  the  said 
plaintiff.  By  reason  of  which  said  premises  the  said  plaintiff  hath 
not  only  lost  and  been  deprived  of  divers  profits  and  emoluments, 
which  would  otherwise  have  arisen  and  accrued  to  him  from  the 
enjoyment  of  his  said  last-mentioned  ferry,  but  also  hath  lost  and 
been  deprived  of  the  penalties  and  forfeitures  aforesaid.     To  the 

damage  of  the  said  plaintifif  $ And  therefore  the  sai5  plaia- 

tiff  brings  his  suite. 

C.  P.  J.,  p.  q. 


186.  Declarationin  Trespass  on  the  Case,  for  Disturiance  ofaWay. 
{AnU,  p.  492 ;  2  Chit.  PI.  809.) 

Title  of  Court,  Circuit  Court  for  A  County,  to  wit : 
and  Rules.  ■ Eules,  18 — - 

Queritur.  0.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  ease  :  For 

Statement  of  this,  to  wit :  that  whereas  the  said  plaintiff,  before  and  at  the  time 
Cause  of  Ac-  of  the  committing  of  the  grievances  hereinafter  mentioned  was, 
tion.  and  from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed 

of  a  certain  messuage  and  divers,  to  wit, acres  of  land,  with 

the  appurtenances,  situate  in  the  county  aforesaid,  and  the  said 
plaintiff  during  all  the  time  aforesaid  ought  to  have  had,  and  still 
of  right,  ought  to  have  a  certain  cart-way  from  the  said  messuage 
and  land  of  the  said  plaintiff,  unto,  into,  through  and  over  a  certain 
close  in  the  county  aforesaid,  unto  and  into  a  certain  public  high- 
way in  the  county  aforesaid,  and  so  back  again  from  the  same  pub- 
lic highway,  unto,  into,  through  and  over  the  said  close,  and  from 
thence  into  the  said  messuage  of  the  said  plaintiff,  for  himself  and 
his  servants  to  go,  return,  pass  and  repass,  at  all  times  at  his  and 
their  free-wiU  and  pleasure.  Yet  the  said  defendant,  well  knowing 
the  said  premises,  but  wrongfully  and  unjustly  intending  to  injure 
the  said  plaintiff  in  that  behalf,  and  to  deprive  him  of  the  use  and 
benefit  of  his  said  way,  whilst  he  was  lawfully  entitled  thereto, 

to  wit,  on  the day  of •,  in  the  year  18 — ,  and  on  divers 

other  days  and  times  between  that  day  and  the  commencement  of 
this  suit,  wrongfully  and  injuriously  stopped  up  and  obstructed  the 
said  last  mentioned  way.  And  the  said  plaintiff,  by  means  thereof 
could  not,  during  the  time  aforesaid,  nor  can  he  now  have  or  enjoy 
his  said  last-mentioned  way  as  he  of  right  ought  to  have  done,  and 
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otherwise  might  and  would  have  done,  and  hath  been  and  is  de- 
Gonclumon.       prived  of  the  use,  benefit  and  advantage  thereof,  to  the  damage  of 

the  said  plaintiff  $ .     And  therefore  he  brings  his  suite. 

T.  J.,  p.q. 


187.  Declaration  in  Trespass  on  the  Case,  forWaste. 
(AnU,  p.  473-'4 ;  2  Chit.  PI.  784 ;  Greene  v.  Cole,  3  Saund,  252,  c,  &  d,  noU.) 
Title  of  Court,  Circuit  Court  for  A  County,  to  wit : 

amd  Rules.  Rules,  18 — . 

Qiwritur.  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  th6  case:  For 

Statement  of     this,  to  wit :  that  whereas  the  said  defendant,  before  and  at  the 

Cause  of  Ac-  time  of  the  committing  of  the  grievances  Hereinafter  next  men- 

tioTh.  tioned,  held  and  enjoyed  a  certain  messuage  or  dwelling  house,  and 

Tenure  of  De-   divers,  to  wit, acres  of  land,  with  the  appurtenances,  situate 

fendant.  in  the  county  of ,  as  tenant  thereof  to  the  said  plaintiff  for  a 

certain  term,  to  wit,  the  term  of years,  from  the day  of 

in  the  year  18 — ,  fully  to  be  complete  and  ended ;   Yet  the 

said  defendant,  contriving  wrongfully  and  unjustly  to  injure,  pre- 
judice, and  aggrieve  the  said  plaintiff  in  his  i^eversionary  estate  and 
interest  of  and  in  the  said  messuage  and  land,  with  the  appur- 
tenances, whilst  the  same  so  were  in  the  possession  of  the  said  de- 
fendant as  tenant  thereof  to  the  said  plaintiff  as  aforesaid,  to  wit, 

on  the day  of ,  in  the  year  18 — ,  and  on  divers  other  days 

and  times  between  that  day  and  the  commencement  of  this  suit,  at 

Waste.  the  county  of  aforesaid,  wrongfully  and  unjustly,  [^Describe 

tlie  waMe  a/xording  to  the  fact,  as  follows:  to  wit, 
Volnntary.  Voluntary  waste  hy  cutting  down  trees,'] — caused  and  procured  to 

be  felled,  cut  down,  and  prostrated  divers  trees,  to  wit, oaks, 

pines, poplars, maples, apple  trees, walnut 

trees,  and  other  trees  of  the  said  plaintiff,  of  great  value,  to 

wit,  of  the  value  of dollars,  then  standing,  growing,  and  being 

in  and  upon  the  said  land,  and  took  and  carried  away  the  same, 
and  converted  and  disposed  thereof  to  his  own  use  ; 
Permissive.  \_Permissiiie  waste  for  want  of  repairs,] — permitted  and  suffered 

the  said  messuage  or  dwelling  house,  stables,  bams,  and  out-houses, 
to  be  prostrate,  ruinous,  fallen  down,  and  in  great  decay  and  deterio- 
ration in  the  timber,  doors,  windows,  window-shutters,  ;floors,  joists, 
beams,  rafters,  weather-boarding,  and  shingles  thereof,  for  want  of 
needful  repairing  thereof ; 

"Whereby  the  said  plaintiff  hath  been  and  is  greatly  injured,  pre- 
judiced, and  aggrieved  in  his  reversionary  estate  and  interest  of  and 
in  the  said  messuage  or  dwelling-house,  and  land,  with  the  appur- 

Conciusion.        tenances,  to  the  damage  of  the  said  plaintiff  S .     And  therefore 

he  brings  his  suite. 

W.  P.  K.,  p.  q. 

188.  Declaration  in  Trespass  on  the  Case,  for  a  False  Warranty. 

(2  Chit.  PI.  679.) 
Title  of  Court  Circuit  Court  for  A  Comity,  to  wit  : 

Eules,  18—. 

C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case  ;  For 


and  Mules. 
Queritw. 
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Statement  of 
Oa/useof  Ac- 
tion. 

1  st  Count. 

■Warranty  of 
Horse . 

Soimd  and 
quiet  in  har- 
ness. 

Breach  of 
Warranty. 


Damage  to 
Plaintiff. 


2nd  Count. 


Warranty  of 
horse. 
Sound. 


Breach  of 
Warranty. 

Damage  to 
Plaintiff. 

Conclusion. 


this,  to  wit :  that  heretofore,  to  wit,  on  the day  of ,  in  the 

year  18 — ,  at  the  county  of ,  the  said  plaintiff,  at  the  special 

instance  and  request  of  the  said  defendant,  bargained  with  the  said 
defendant  to  buy  of  the  said  defendant  a  certain  [horse]  at  and 
for  a  certain  price,  to  wit,  the  sum  of dollars,  and  the  said  de- 
fendant, by  then  falsely  and  frauduently  warranting  the  said 
[horse]  to  be  [sound  and  quiet  in  harness],  then  and  ther«  sold  the 
said  [horse]  to  the  said  plaintiff  for  the  said  sum  of  dol- 
lars, which  was  then  and  there  paid  by  the  said  plaintiff  to  the  said 
defendant ;  whereas,  in  truth  and  in  fact,  the  said  [horse]  was  at 
the  time  of  the  said  warranty  and  sale  thereof,  [unsound,  unsteady, 
restive  and  ungovernable  in  harness],  and  hath  from  thence  hither- 
to so  continued.  And  the  said  plaintiff  in  fact  saith,  that  the  said 
defendant,  by  means  of  the  premises,  on  the  day  and  year  afore- 
said, falsely  and  fraudulently  deceived  the  said  plaintiff  on  the  sale  of 
the  said  [horse]  as  aforesaid,  and  thereby  the  said  [horse]  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  not  only  became  snd 
was  of  no  use  or  value  to  the  said  plaintiff,  but  also  then  and  there 
greatly  kicked,  injured,  and  spoiled  a  certain  other  horse  of  the 

said  plaintiff,  of  great  value,  to  wit,  of  the  value  of dollars,. 

and  thereby  also  the  said  plaintiff  was  then  and  there  put  to  great 
expense,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit, . 

the  sum  of daUars,  in  and  about  the  feeding  and  taking  care 

of  and  selhng  and  disposing  of  the  said  [horse]. 

And  for  this  also,  that  heretofore,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  county  aforesaid,  the  said  plaintiff  bargained  with  i 
the   said  defendant  to  buy  of  the  said  defendant  a  certain  other 
[horse]  ;  and  the  said  defendant,  by  then  and  there  falsely  warrant-  ■ 
ing  the  said  last-mentioned  [horse]  to  be  soxmd,  falsely  andfraudu-  - 
lently  induced  the  said  plaijitiff  then  and  there  to  buy,  and  the  said 
plaintiff  did  then  and  there  buy  of  the  said  defendant  the  said  last- 
mentioned  [horse]  for  a  certain  other  large  sum  of  money,  to  wit,. 

the  sum  of dollars ;  whereas,  in  truth  and  in  fact,  the  said' 

last-mentioned  [horse],  at  the  time  of  the  said  last-mentioned  war- 
ranty and  sale,  was  not  sound,  but  then  was,  and  thence  hitherto- 
hath  been,  and  still  is,  unsound,  and  of  no  use  or  value  to  the  said 
plaintiff.  And  so  the  said  plaintiff  saith,  that  the  said  defendant 
falsely  and  fraudulently  deceived  the  said  plaintiff  on  the  sale  of 
the  last-mentioned  [horse]  as  aforesaid.     To  the  damage  of  the  said 

plaintiff  $ .     And  therefore  he  brings  his  suite. 

W.  F.  K.,  p.  q. 


189.  Declaration  in  Trespass  on  the  Case,  for  False  Rejyresentatiort 
of  Character,  c&c. 

(.2  Chit.  PI.  70-t ;  V.  C.  1873,  c.  140,  §  1,  (cl.  1).) 
Title  of  Court  Circuit  Court  for  A  County,  to  wit  : 

and  Mules.  Eules,  18 — . 

Queritur.  C.  0.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case;  For 

Statement  of    this,  to  wit :  that  before  and  at  the  time  of  the  committing  of  the- 

Cause  of  Ac-    grievance  by  the  said  defendant  as  hereinafter  next  mentioned,  the 

tion.  said  plaintiff  carried  on  the  trade  and  bvisiness  of  a ,  and  one 

Vol.  IT 93 


1458 


VINDICATING,  ETC.,  EIGHTS  VIOLATED. 


[book  IV. 


E.  F.  was  desirous  to  deal  Tidth,  and  to  be  trusted  by  the  said  plain- 
tiff for  divers  goods,  wares,  and  merchandize  on  credit,  in  the  way 
of  the  said  plaintiff's  trade  and  business,  and  thereupon  the  said 

defendant  heretofore,  to  wit,  on  the day  of ,  in  the  year 

18 — ,  contriving  to  deceive  and  defraud  the  said  plaintiff,  and 
Def en't's  false   wrongfully,  deceitfully,  and  fraudulently  to  induce  the  said  plain- 
xepresenta-      tiff  to  deal  with  the  said  E.  F.  in  the  way  of  his  trade  and  business, 
;tionof  E.  F.'s  and  to  sell  and  deliver  to  the  said  E.  F.  divers  goods,  wares,  and 
credit.  merchandize,  upon  trust  and  credit,  the  said  defendant,  by  a  certain 

writing  by  him  then  made,  and  signed  with  his  name,  the  date 
whereof  is  the  day  and  year  aforesaid,  falsely,  fraudulently,  and 
deceitfully  then  asserted  and  represented  to  the  said  plaintiff  in  sub- 
stance that  the  said  plaintiff  might  safely  trust  and  give  credit  to 
the  said  E.  F.  in  that  behalf,  and  that  the  said  plaintiff  might  safely 
sell  and  deliver  to  the  said  E.  F.  divers  other  goods,  wares,  and 
-'  Credit  given  by  merchandize  upon  trust  and  credit.  By  means  of  which  said  last- 
Pl'ff  to  E.  F.  mentioned  false,  fraudulent,  and  deceitful  assertion  and  represen- 
tation, the  said  defendant  did  then  fraudulently  and  deceitfully  in- 
duce the  said  plaintiff  to  deal  with  the  said  E.  F.  in  the  way  of  his 
said  trade  and  business,  and  to  trust  and  give  credit  to  him  in  that 
behalf,  and  to  sell  and  deliver  to  him  divers  other  goods,  wares, 

•and  merchandize,  to  a  large  amount,  to  wit,  to  the  amount  of 

"E.  v.  not  wor-  dollars,  upon  trust  and  credit.     Whereas,  in  truth  and  in  fact,  at  the 
thy  of  credit,  time  of  the  said  defendant's  making  his  said  last-mentioned  asser- 
tion and  representation,  the  said  plaintiff,  as  the  said  defendant 
Scienter  of         then  very  well  knew,  could  not  safely  trust  and  give  credit  to  the 
Defendant.       said  E.  F. ,  nor  could  the  said  plaintiff  safely  sell  and  deliver  to  the 
said  E.   F.   any  goods,   wares,   and   merchandize  upon  trust  and 
Diunage  to         credit.     And  the  said  plaintiff  further  says,  that  the  said  E.  F.  hath 
Plaintiff.  not,  nor  hath  any  other  person  on  his  behalf,  paid  to  the  said  plain- 

tiff the  said  last-mentioned  sum  of  money,  so  due  to  him  for  the 
said  last-mentioned  goods,  wares,  and  merchandize,  or  any  part 
thereof,  but  on  the  contrary  thereof  the  said  E.  F.  then  was,  and 
still  is,  wholly  unable  to  pay  the  same,  or  any  part  thereof,  to  the 
said  plaintiff,  and  the  said  plaintiff  is  likely  to  lose  the  same.     To 

"  Oondusion.        the  damage  of  the  said  plaintiff  $ .     And  therefore  he  brings 

his  suite. 

E.  J.  K.,  p.  q. 


190.  Declaration  in  Trespass  on  the  Case,  for  Adultery. 

(2  Chit.  PI.  fU2.) 
Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Bules.  Eules,  IS — . 

Qaeritur.  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  ease  :  For 

Statement  of     this,  to  wit :  that  the  said  defendant,  wrongfully  and  wickedly  con- 

CavseofAe-  triving  and  intending  to  injure  the  said  plaintiff,  and  to  deprive 

Uon.  him  of  the  comfort,  fellowship,  society  and  aid  of  E.  C,  the  wife 

lEvil  intent  of   of  the  said  plaintiff,  and  to  alienate  and  destroy  her  affection  for 

-Xlfifendant.      the  said  plaintiff,  heretofore,  to  wit,  on  the day  of , 

in  the  year  18 — ,  and  on  divers  other  days  and  times  between 
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Adultery  with 
Pl'fE's  wife. 

Damage  to 
Plaintiff. 


Conclusion. 


that  day  and  the  commencement  of  this  suit,  wrongfully  and 
wickedly  debauched  and  carnally  knew  the  said  E.  C. ,  then  and 
still  being  the  wife  of  the  said  plaintiff,  and  thereby  the  affection 
of  the  said  E.  0.  for  the  said  plaintiff  was  then  alienated  and 
destroyed,  and  also,  by  means  of  the  premises,  the  said  plaintiff 
hath  from  thence  hitherto  wholly  lost  and  been  deprived  of  the 
comfort,  fellowship,  society  and  aid  of  the  said  E,  C,  his  said 
wife,  in  his  domestic  affairs,  which  the  said  plaintiff,  during  all 
that  time,  ought  to  have  had,  and  otherwise  might  and  would 

have  had.     To  the  damage  of  the  said  plaintiff  $ And 

therefore  he  brings  his  suite. 

P.  J.  L.,  p.  q. 


191.  Declaration  in   Trespass  on  the  Case,  for  Debauching 
Daughter  or  Servant. 
(2  Chit.  PI.  643.) 
^itle  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Kules,  18 — . 

Queritur.  C.  C.  complains  of  D.  D.,  of  a  plea  of  trespass  on  the  case  :  For 

Statement  of     this,  to  wit :  that  the  said  defendant  wrongfully  and  wickedly  con- 

Oauseof  Ac-    trivingand  intending  to  injure  the  said  plaintiff,  and  to  deprive 

tion.  him  of  the  service  and  assistance  of  P.  C,  the  [daughter  and]  ser- 

Evil  intent  of    vant  of  the  said  plaintiff,  heretofore,  to  wit,  on  the day  of 

Defendant.       ,  in  the  year  18 — ,  and  on  divers  other  days  and  times  be- 


Averm't  of  re-  tween  that  day  and  the  commencement  of  this  suit,  debauched 
lation  of  mas.  and  carnally  knew  the  said  P.  C.  then,  and  from  thence  for  a  long 
and  servant,     space  of  time,  to  wit,  hitherto,  being  the  [daughter  and]  servant  of 

Damage  to         the  said  plaintiff,  whereby  the  said  F.  C.  became  and  was  preg- 

Plaintiff.  nant,  and  sick  with  child,  and  so  continued  for  a  long  space  of 

time,  to  wit,  for  the  space  of  nine  months  then  next  following,  at 

the  expiration  whereof,  to  wit,  on  the day  of ,  in  the 

year  18 — ,  the  said  P.  C.  was  delivered  of  the  child  with  which  she 
was  so  [pregnant  as  aforesaid.  By  means  of  which  said  several 
premises,  the  said  F.  C,  for  a  long  space  of  time,  to  wit,  from  the 
day  and  year  first  above  mentioned,  hitherto,  became  and  was  un- 
able to  do  or  perform  the  necessary  affairs  and  business  of  the 
said  plaintiff  so  being  her  [father  and]  master  as  aforesaid,  and 
thereby  the  said  plaintiff,  during  all  that  time,  lost  and  was  de- 
prived of  the  service  of  his  said  [daughter  and]  servant ;  and  also 
by  means  of  the  said  several  premises,  the  said  plaintiff  was  obliged 
to  lay  out  and  expend,  and  did  necessarily  lay  out  and  expend, 
divers  sums  of  money,  in  the  whole  amounting  to  a  large  sum,  to 
wit,  the  sum  of  dollars,  in  and  about  the  nursing  and  tak- 
ing care  of  the  said  P.  C,  his  said  [daughter  and]  servant,  and  in 
and  about  the  delivery  and  taking  care  of  the  said  child.     To  the 

Conclumn.        damage  of  the  said  plaintiff  f .     And  therefore  he  brings  his 

suite. 

J.  C.  L.,  p.  q. 
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FOEMS    OF    PLEAS   DILATOEY. 

192.  Plea  to  the  Jurisdiction  of  the  Court. 
{Ante,  p.  626.; 
litle  of  Court,      Circnit  Court  for  A  County,  to  wit :  • 

and  Rules  Rules,  18 — . 

In  proper  D.  D.  And  the  said  defendant,  in  his  own  proper  person, 

person.  ads.  comes  and  says  that  this  court  ought  not  to  have  or 

Denial  of  cog-       C.  C.  take  any  further  cognizance  of  the  action  aforesaid 

nizance.  of  the  said  plaintiff,  because  he  says  that  the  cause  of  the  said  ac- 

Statement  of     tion  did  not,  nor  did  any  part  thereof,  arise  in  the  said  county  of 

Defence.  A.,  but  that  the  cause  of  the  said  action,  and  every  part  thereof, 

did  arise  within  the  county  of  N.,*  and  that  at  the  time  of  the 

issuing  of  the  said  writ  in  this  cause,  the  said  defendant  did  not 

reside  in  the  said  county  of  A. ,  but  that  he  did  then  reside,  has 

Ooneliision.        ever  since  resided,  and  does  now  reside,  in  the  county  of  N.    And 

Offer  to  verify,  this  the  said  defendant  is  ready  to  verify. 

Prayer  of  Wherefore,  he  prays  judgment  whether  this  court  can  or  will 

Judgment.       take  any  further  cognizance  of  the  action  aforesaid. 

J.  G.  E.,  p.  d. 
Affldaiyit,  V.  C.    Virginia, 
1873,  o.  167,  A  County,  to  wit : 

§  38.  This  day  D.  D.  appeared  in  person  before  me,  a  justice  of  the 

peace,  in  and  for  the  county  and  State  aforesaid,  and  made  oath 
that  the  matters  and  things  stated  in  the  foregoing  plea  are  true, 
to  the  best  of  his  knowledge  and  belief.     Given  under  my  hand, 

this day  of  ,  A.  D.,  18—. 

(Signed,)  ,  J.  P. 

I®"  Inasmuch  as  the  only  ground  for  a  plea  in  suspenskm,  is  that  the  plaintiff 
is  an  alien  enemy,  (Ante,  p.  626-'7),  it  seems  superfluous  to  insert  a  form  for  such 
a  plea.  See  1  Rob.  Pr.  (2nd  ed),  295  &  seq  ;  5  Do.  28  &  seq  ;  Wells  v.  Williams,  1 
Ld.  Raym.  282 ;  Casseres  v.  Bell,  8  T.  R.  166. 

193.  Plea  in  Abatement  for  Coverture  of  Defendant  at  the  thneof 

Suit  brought. 
(Ante,  p.  628 ;  3  Chit.  Plead.  899;  5  Rob.  Pr.  58.) 
Title  of  Court,      Circuit  Court  for  A  County,  to  wit  : 

and  Rules.  Rules,  18 — . 

D.  D.  sued  by  the  name 

of  D.  S.,  And  the  said  defendant  in  this  suit,  to 

ads.  wit,  D.  D. ,  who.  is  sued  by  the  name  of 

In  proper  0.  C.  D.  S.,  in  her  own  proper  person,  comes 

person.  and  prays  judgment  of  the  said  writ  and  declaration  of  the  said 

*  The  averment  that  the  cause  of  action  did  arise  within  a  named  county  (or 
corporation'),  as  well  as  the  county  or  corporation  of  defendant's  residence,  seems 
to  be  necessary  in  order  to  give  the  plaintiff  a  better  irrit,  which  is  required  in  the 
case  of  all  dilatory  pleas. 

See  5  Rob.  Pr.  23,  and  the  Reporter's  abstract  of  Middleton  v.  PinneU,  2  Grat. 
202.     But  see  Warren  v.  Saunders,  27  Grat.  265,  267. 
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Statement  of    plaintiff,  because  she  says,  that  at  the  time  of  the  issuing  of  the 
Defence.  said  writ  of  the  said  plaintiff,  she  was,  and  still  is,  the  lawful  wife 

Conclusion.        of  one  Daniel  D.,  who  is  still  living,  and  now  resides  in  the  county 

■Offer  to  verify  of .     And  this  the  said  defendant  is  ready  to  verify.    Where- 
fore, because  the  said  Daniel  is  not  named  in  the  said  writ  and 

Prayer  of  declaration,  she  prays  judgment  of  the  said  writ  and  declaration, 

Judgment.       and  that  the   ame  may  be  quashed. 

W.  D.  G.,  p.  d. 

Affidavit,  V.  C.    Virginia, 
1873,  c.  167,       ,  A  County,  to  wit : 

5  38.  This  day,  &c.  [as  mpra.  Form  192,  p.  1460.] 


194.  Plea  in  Abatement.,  for  Variance  between  the  Writ  and 
Declaration. 
{Ante,  p.  629 ;  5  Bob.  Prac.  99  ;  1  Wentworth's  PI.  8.) 
Title  of  Court  Circuit  Court  for  A  County,  to  wit : 

and  Rules.  ■ Rules,  18 — . 

In  proper  D.  D.  And  the  said  defendant,  in  his  own  proper  person, 

person.  ads.  coines  and  araioes  oyer  of  the  writ  in  this  cause,  and  it 

■Oyer  of  Writ.     C.    C.  is  read  to  him  in  these  words,  to  wit : 

[Here  insert  the  writ  veriatim.'] 
Statement  of     which  being  read  and  heard,  the  said  defendant  prays  judgment  of 
Defence.  the  said  writ  and  declaration,  and  pleads  that  there  is  a  variance 

"Variance.  between  the  said  writ  and  the  declaration  thereupon  in  this  partic- 

ular, that  is  to  say,  for  that  in  the  said  writ  it  is  said, 
[Insert  the  material  part  of  the  writ  as  to  which  the  va/riance  exists.'] 
and  in  the  said  declaration,  founded  upon  the  said  writ,  it  is  com- 
plained, 

[Insert  so  much  of  t?ie  declaratian  as  invohes  the  supposed  vwriance.'] 

'Conclusion.        Therefore,  because  there  is  a  manifest  variance  between  the  writ 

aforesaid  and  the  said  declaration,  in  the  particulars  aforesaid,  the 

Prayer  of  said  defendant  prays  judgment  of  the  writ  and  declaration  afore- 

Judgment.       said,  and  that  the  same  may  be  quashed. 

F.  T.  G.,  p.  d. 
As  supra,  Form  192,  p.  1460. 


V.  C.  1873,  0. 
167,  §  38. 


195.  Plea  in  Abatement,  for  Non-Joinder  of  a  Co-Contractor. 
'    {Ante,  p.  631  ;    3  Chit.  PI.  900 :  St.  PI.  48 ;  Id.  (Tyler)  87.) 
Title  of  Court      Circuit  Court  for  A  County,  to  wit : 

mid  Rules.  Kules,  18 — . 

D.  D.  And  the  said  defendant  by  his  attorney  comes  and 

Statement  of  ads.         prays  judgment  of  the  said  declaration,  because,  he 

Defence.  C.  C.         says,  that  the  said  several  promises  and  undertakings 

in  the  said  declaration  mentioned,  (if  any  such  were  made)  were 

made  jointly  -with  one  J.  S.,  who  is  still  living,  and  at  the  com- 
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mencement  of  this  suit  was  and  still  is  resident  within  the  jurisdio- 

Gonelusion.        tion  of  this  court,  to  wit,  in  the  county  of ,  and  not  by  the 

Offer  to  verify,  said  defendant  alone  ;  and  this  the  said  defendant  is  ready  to  verify. 


Prayer  of 
Judgment. 


Affidamt. 
V.  C.  1873,  0. 
167,  §  38. 


Wherefore,  inasmuch  as  the  said  J.  S.  is  not  named  in  the  said 

declaration  together  with  the  said  defendant,  the  said  defendant 

prays  judgment  of  the  said  declaration,  and  that  the  same  may  be 

quashed. 

W..F.  G.,  p.  d. 

As  ni/pra,  Form  192,  p.  1460. 


196.  Plea  in  Abatement,  for  Non- Joinder  of  a  Co-OUigor,  in  a 
Joint  and  Several  Bond. 


Title  of  Court 
and  Rules. 

Oyer  of  Bond. 

Oyer  of  Con- 
dition. 


Statement  of 
Defence. 


ConeluMon. 
Offer  to  verify. 

Prayer  of 
Judgment. 


(3  Chit.  PI.  900  ;  Ante,  p.  631.) 
Circuit  Court  for  A  County,  to  wit : 

Eules,  18—. 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes  and 

ads.  craves  oyer  of  the  said  writing  obligatory,  and  it  is  read 

0.  C.  to  him  in  these  words,  to  wit,  \heTe  set  out  the  obligor 

tory  pwrt  of  the  iond.]    He  also  craves  oyer  of  the  condition  of  the 

said  supposed  writing  obligatory,  and  it  is  read  to  him  in  these 

words : 

[Here  set  out  the  condition,  together  with  names  of  witnesses,  signa- 
tures, &c.,  verbatim.'] 
which  being  read  and  heard,  the  said  defendant  prays  judgment  of 
the  writ  and  declaration  aforesaid  ;  because  he  says  that  at  the  said 
time  of  the  sealing  and  delivery  of  the  supposed  writing  obligatory 
aforesaid,  whereon  the  said  plaintiff  against  the  said  defendant  com- 
plains, to  wit,  on  the  day  and  year  aforesaid,  the  said  E.  F.  in  the  said 
supposed  writing  obligatory  named,  did  likewise  seal  and  deliver  the 
supposed  writing  obhgatory  aforesaid,  as  the  act  and  deed  of  the 
said  E.  F.  to  the  said  plaintiff,  and  became  firmly  bound  to  the  said 
plaintiff  as  aforesaid,  jointly  with  the  said  defendant,  by  the  same 

writing  obligatory,  in  the  said  sum  of dollars,  which  said  E. 

F.  is  yet  hving,  and  resides  within  the  jurisdiction  of  this  court,  to 

wit,  in  the  county  of ,  and  this  the  said  defendant  is  ready 

to  verify.  Wherefore,  in  as  much  as  the  said  E.  F.  is  not  named 
defendant,  together  with  the  said  defendant,  in  the  writ  and  decla- 
ration aforesaid,  the  said  defendant  prays  judgment  of  the  writ  and 
declaration  aforesaid,  and  that  the  same  may  be  quashed. 

B.  G.,  p.  d. 
As  supra,  Form  192,  p.  1460. 


V.  C.  1873,  c. 
167,  §  38. 
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197.  Demurrer  to  Declaration. 
(V.  0.  1873,  c.  167,  §  31 ;  AnU,  p.  621.) 
Title  of  0<mrt   Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Kules,  18 — . 

D.  D.  And  tlie  said  defendant  says  that  the  said  declaration 

Demurrer.  ads,  is  not  sufficient  in  law. 

0   0 

L.  W.  G.,p.  d.^ 


TitU  of  Court 
and  RuUs. 

Demurrer. 


198.   Demurrer  to  any  Pleading. 
(V.  C.  1873,  c.  167,  §  31 ;  AnU,  p.  621.) 
Circuit  Court  for  A  County,  to-wit : 


D.  D. 

ads. 
CO. 


Rules,  T8 — . 
C.  C. 
or  -^    vs. 
D.D. 


And  the  said  - 


-  says  that  the  said 

[wliateiier  may  be  the  eharaeter  of 

th^  pleading,']  is  not  sufficient  in  law. 

L.  0.  H.,  p.  d.  (or  p.  q.> 


199.  Joinder  in  Demurrer  to  any  Pleading. 
(V.  C.  1873,  0.  167,  §  3L ;  Ante,  p.  622.) 
Title  of  Court    Circuit  Court  for  A  County,  to  wit : 
and  Rules.  Eules,  18 — . 

C.  C.  ^        TD.  D.  And  the  said  says  that  the  said 

Joinder.  vs.     /•"■^'^   ads.         [whateiier  the  pleaMng  is']  is  sa^oieat 

D.  D.  )        (  C.  C.       in  law. 

J.  W.  H.,  p.  q,  [or  p.  d.] 


Peeemptoey  Pleas. 

Peremptory  pleas,  it  will  be  remembered,  are  divided  into  pleas  by  way  of  foyi- 
t&rse,  and  pleas  by  way  of  confession  and  avoidance. 

See  Ante,  p.  632,  6,50  &  seq. 

That  order  will  be  observed  in  the  forms,  but  without  expressly  descriminating 
between  the  two  classes. 


200.  Plea  by  way  of  Common  Traverse  in  Covenant,  on  Indenture 
of  Lease,  for  not  Repairing. 

(Ante,  p.  633;  3  Chit.  PI.  1019  ;  St,  PI.  52  ;  Id.  (Tyler,)  90.) 
Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

Eules,  18—. 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes  and 

ads.  says,  that  the  said  messuage  and  tenement  was  not  nor 

C.  C.         is  in  any  part  thereof  ruinous,  prostrate,  fallen  dovn^ 

or  out  of  repair  in  manner  and  form  as  the  plaintiff  hath  above 

Conclusion.       thereof  complained  against  (he  said  defendant.     And  of  this  the 

To  the  country,  said  defendant  puts  himself  upon  the  country. 

H.  D.  H.,  p.  a.. 


and  Rules. 

Statement  of 
of  Defence. 
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201.  Plea  hy  way  of  General  Traverse,  or  General  Issue,  in  Dd>t 

on  Bond.     Non  est  Factum. 

{Ante,  p.  633  <fe  seq,  640.) 

irUle  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Bules.  Bules  18 — . 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes  and 

Statement  of  ads.  says,  that  the  said  supposed  writing  obligatory  [or 

Defence.  C.  C.  "indenture"  or  ^'article  of  agreement"  as  the  case 

Conclusion.        may  be]  in  the  said  declaration  mentioned,  is  not  his  deed.     And 
To  the  country,  of  this  he  puts  himself  upon  the  country. 

H.  W.  H.,  p.  d. 
-Afidamit.  As  supra,  Form  192,  p.  1460. 

V.  C.  1873,  u. 

167,  §  38. 


202.  Plea  hy  way  of  General  Issue  in  Debt  on  Simple  Contract. 

Nil  Debet. 

{Ante,  p.  641.) 

n'itle  of  Court   Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Eules,  18 — . 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes  and 

JStatement  of         ads.  says  that  he  does  not  owe  the  said  sum  of dol- 

Defence.  C.  C.         lars,  in  the  said  declaration  above  demanded,  in  man- 

ner and  form  as  the  said  plaintiff  hath  above  thereof  complained 
iJoncluMon,  against  him.  And  of  this  the  said  defendant  puts  himself  upon 
To  the  country,  the  country. 

J.  L.  J.,  p.  d. 


203.  Plea  hy  way  of  General  Issue  in  Covenant.    Non  est  Factum. 

{Ante,  p.  643,  640.) 

Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Kules,  18 — . 

Statement  of        D.  D.  And  the  said  defendant,  by  his  attorney,  comes 

Defence.  ads.  and  says  that  the  said  supposed  indenture,  [or  what- 

C.  C.  euer  is  the  nature  of  t?ie  instrument']  in  the  said  de- 

ConeluMon.        claration  mentioned,  is  not  his  deed.     And  of  this  the  said  defen- 
dant puts  himself  upon  the  country. 

E.  A.  J.,  p.  d. 
-Affidamt,  As  supra,  Form  192,  p.  1460. 

V.  C.  1873,  c. 
167,  §  38. 
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204-.  Plea  hy  way  of  General  Issue  in  Assumpsit.    Non  As- 

sum/psit. 
{Ante,  p.  644.) 
Title  of  Court      Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Eules,  18 — . 

Statement  of        D.  D,  And  the  said  defendant,  by  hia  attorney,  comes 

Defence.  ads.  and  says  that  he  did  not  undertake  or  promise  in 

C .  C.  •  manner  and  form  as  the  said  plaintiff  hath  above 
Conclusion.  thereof  complained.  And  of  this  the  said  defendant  puts  himself 
To  the  country. upon  the  country. 

B.  S.  J.,  p.  d. 
(See  Ante,  p.  644  &  seq.) 

205.  Plea  hy  way  of  General  Issue  in  Detinue.    Non-Detinet. 

{Ante,  p  643.) 
Title  of  Court       Circuit  Court  for  A  County,  to  wit : 
and  Rules.  Rules,  18 — . 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes 
.Statement  of          ads.              and  says  that  he  doth  not  detain  the  said  goods  and 

Defence.  C.  C.  chattels  in  the  said  declaration  mentioned,  or  any  or 

either  of  them,  in  manner  and  form  as  the  said  plaintiff  hath 
Conclusion.  above  thereof  complained.  And  of  this  the  said  defendant  puts 
To  the  country,  himself  upon  the  country. 

J.  W.  K.,  p.  d. 

206.  Tlea  hy  way  of  General  Issue  in  Trespass.    Not  Guilty. 

{Ante,  p.  647.) 
Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Rules,  18 — . 

D.  D.  Aiid  the  said  defendant,  by  his  attorney,  comes 

Statement  of         ads.  and  says  that  he  is  not  guilty  of  the  said  trespass. 

Defence.  0.  C.  [or  "  mici  «OTwai  *resp(M«««"]  above  laid  to  his  charge, 

or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath 

Conclusion.        above  thereof  complained.     And  of  this  the  said  defendant  puts 

To  the  country,  himself  upon  the  country. 

J.  A.  K.,  p.  d. 

'     207.  Plea  hy  way  of  General  Issue  in  Trespass  on  the  Case. 

Not  Guilty. 
{Ante,  p.  646.) 
Title  of  Court       Circuit  Court  for  A  Coimty,  to  wit : 

and  Rules.  Rules,  18 — - 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes 

Statement  of  ads.  and  says  that  he  is  not  guilty  of  the  said  premises 

Defence  C.  C.  above  laid  to  his  charge,  in  manner  and  form  as  the 

■Conclusion.        said  plaintiff  hath  above  thereof  complained.     And  of  this  the 
To  the  country,  said  defendant  puts  himself  upon  the  country. 

P.  K.,  p.  d. 
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208.  Plea  hy  way  of  Special  Traverse,  in  Action  for  Bent. 
{Ante,  p.  647  &  seq,  901  &  seq;  St.  PI.  167  ;  Id.  (Tyler,)  183.) 
'^"NoTi;. — We  are  to  suppose  an  action  of  covenant  to  be  brought  by  C.  C,  aa 
the  son  and  heir  of  E.  F.,  deceased,  upon  a  lease  made  by  E.  F.  in  his  life-time, 

for years,  to  D.  D.,  with  a  view  to  recover  arrears  of  rent  which  are  alleged 

to  have  accrued  after  E.  F.  's  death,  (who  is  stated  to  have  been  seised  in  fee-sim- 
ple). The  plaintiff  avers  that  the  reversion,  after  E.  P.'s  death,  descended  upon 
him  as  the  latter's  heir,  and  that  the  arrears  of  rent  are  therefore  his.  The  de- 
fendant, D.  D.,  desires  to  show  that  E.  F.  had  in  fact  only  an  estate  for  life,  and 
that  consequently  the  plaintiff  has  no  such  interest  in  the  premises  as  he  claims, 
and  no  right  to  the  arrears  of  rent.  The  plea  setting  this  defence  forth  by  way  of 
special  traverse  would  be  as  follows : 


TiUe  of  Court 
and  Rules. 

Statement  of 
Defence. 

Inducement 
or  Explana- 
tion, 


Absque  hoc 
or  Traverse. 

Conclusion. 
To  the  country. 
V.  C.  1873,  y^. 
167,  §  27. 


Circuit  Court  for  A  County,  to  wit : 

Rules,  18—. 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes  and 

ads.  says  that  the  said  E.  F.,  deceased,  at  the  time  of  the 

0.  C.  making  of  the  said  lease,  in  the  plaintiff's  declaration 

mentioned,  was  seised  in  his  demesne  as  of  freehold,  for  the  term 
of  his  natural  Hfe,  of  and  in  the  said  demised  premises,  with  the 
appurtenances,  and  contLQued  so  seised  thereof  until  and  at  the 
time  of  his  death  ;  and  that  after  the  making  of  the  said  lease,  and 

before  the  expiration  of  the  said  term,  to  wit,  on  the day  of 

,  in  the  year  18 — ,  the  said  E.  P.  died,  whereupon  the  term 

created  by  the  said  lease  wholly  ceased  and  determined;  without 
this,  that,  after  the  making  of  the  said  lease,  the  reversion  of  the 
said  demised  premises  belong  to  the  said  E.  F.  and  Ms  heirs,  in 
manner  and  form  as  the  said  plaintiff  hath  in  his  said  declaration 
alleged.  And  of  this  the  said  defendant  puts  himself  upon  the- 
country. 

A.  R.  J.,  p.  q. 


209.  PUa  iy  way  of  Special  Traverse,  in  an  Action  for  Waste. 

{Ante,  p.  649.) 
Title  of  Court  Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Rules,  18 — . 

Statement  of        D.  D.  And  the  said  defendant,  by  his  attorney,  comes  and 

Defence.  ads.  says  that  the  said  waste  and  destruction  of  the  said  de- 

Inducement  or       C.  C.  mised  premises,  in  the  said  plaintiff's  declaration  men- 

Explanation,  tioned,  was  committed  and  done  by  aforce  of  rebels,  marshalled  in 
arms,  and  making  war  against  the  government  of  the  United  States, 
and  the  government  of  this  Commonwealth,  with  the  purpose  and  in- 
tention to  overthrow  the  said  governments,  and  by  violence  and  war 
to  set  up  and  maintain  an  usurped  government  or  governments  in 
the  room  thereof,  and  the  said  waste  and  destruction  was  committed 
and  done  by  the  said  rebels,  so  as  aforesaid  marshalled  in  arms,  and 
making  war,  without  the  will  and  against  the  consent  of  the  said 
defendant,  and  with  a  force  and  violence  which  he  was  not  able  to 
Absque  Hoc  resist.  Without  this,  that,  the  said  defendant  was  or  is  guUty  of 
or  Traverse,     the  waste  and  destruction  of  the  said  demised  premises,  in  manner 
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Conehmon.        and  form  as  the  said  plaintiff  hath  in  his  said  declaration  complained 
To  the  country,  against  him.     And  of  this  the  said  defendant  puts  himself  upon 
V.  C.  1873,  0.     the  country. 
167,  §  27.  G.  E.  L.,  p.  q. 

210.  Plea  of  Payment. 

(3  Chit.  PI.  974  ;  Ante,  p.  653  &  seq  ;  V.  0.  1873,  c.  168,  §  1.) 
Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  JRules.  Eules,  18 — - 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes 

Statement  of  ads.  and  says  that  before  the  commencement  of  this  suit, 

Defence.  C.  C.  to  wit,  on  the day  of  ,  in  the  year  of 

our  Lord  eighteen  hundred  and ,  the  said  defendant  paid  to 

OoTiclusion.        the  said  plaintiff  the  said  sum  of dollars,  in  the  declaration 

Offer  to  verify,  demanded.     And  this  the  said  defendant  is  ready  to  verify. 

J.  A.  K.,  p.  d. 
^"  Formal  defence,  actio,  non  and  prayer  of  judgment  omitted,  pursuant  to  V. 
C.  1873,  c.  167,  §  25,  29  ;  AnU,  p.  653,   615-'16. 

211.  Plea  of  Part  Payment. 

{Ante,  p.  654  &  seq.) 
Title  of  Court       Circuit  Court  for  A  County,  to  wit  ; 

and  Mules.  Kules,  18 — - 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes- 

ads.  and  says  that  as  to dollars,  part  of  the  said 

Statement  of        C.  C.  sum  above  demanded,  the  said  plaintiff  ought  not 

Defence.  to  have   or  maintain  his  action  aforesaid  thereof  against  him, 

because  he  says  that  before  the  commencement  of  this  suit,  to  wit, 

on  the  day  of  ,  in  the  year  of  our  Lord  eighteen 

hundred  and ,  the  said  defendant  paid  to  the  said  plaintiff  the 

Conclusion.        said  sum  of dollars.     And  this  the  said  defendant  is  ready 

Offer  to  verify,  to  verify.  Whereupon  he  prays  judgment  whether  the  said  plain- 
Prayer  of  tiff,  as  to  the  said  sum  of  dollars,  ought  to  have  or  main- 
Judgment,        tain  his  action  aforesaid  thereof  against  him. 

W.  A.  L.,  p.  d. 
See  St.  PI.  403 ;  V.  C.  1873,  o.  167,  §  25, 


212.  Plea  upon  Payment  of  Money  into  Court. 

(V.   C.   1873,  c.  168,  §  2,  3  ;    Ante,  p.  610  ;    4  Mees.  &  W.  2.) 
Title  of  Court       Circuit  Court  for  A  County,  to  wit  : 

and  Rules.  Kules,  18— I 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes 

ads.  and  says  that  [or  in  case  it  be  pleaded  to  part  only, 

C.  C.  add — "as  to dollars,  heing  fart  of  the  sum  in 

the  said  declaration  mentioned,"  or  "  a«  to  the  residue  of  the  sum  of 

dollars"'],  the  said  plaintiff  ought  not  further  to  maintain 

Statement  of     his  action,  because  the  said  defendant  now  brings  into  court  here 
Defence.  the  sum  of  dollars,  ready  to  be  paid  to  the  said  plaintiff  ; 
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and  the  said  defendant  further  says,  that  the  said'plaintiff  has  not 
sustained  damage  to  a  greater  amount  [or  in  an  action  of  debt, 
say — "  that  the  said  defendant  does  not  oweto  the  said  plaintiff  a 

greater  amount"']  than  the  said  sum  of  dollars,  in  the  in- 

■Conclimon.        troductory  part  of  this  plea  mentioned.     And  this  the  said  defen- 

•Offer  to  verify,  dant  is  ready  to  verify.     Wherefore,  he  prays  judgment  if  the  said 

plaintiff  ought  further  to  maintain  his  action  thereof  against  him. 

B.  F.  L.,  p.  d. 


213. 
■{Ante,  p.  988, 
TUle  of  Omwt 
and  RvXes. 

Statement  of 
Defence. 


OonclvMon. 
■Offer  to  verify. 


Plea  of  Non-Damnificatus,  on  a  Bastardy  Bond. 

1004 ;  3  Chit.  PI.  983 ;  St.  PI.  336,  360 ;  Id.  (Tyler,)  306-'7,  322.) 
Circuit  Court  for  A  County,  to  wit : 

Rules,  18 — . 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes  and 

ads.  says  that  the  said  overseers  of  the  poor  of  the  county 

C.  C.  of aforesaid,  at  the  time  of  the  making  of  the 

said  supposed  writing  obligatory,  and  their  successors  in  office  for 
the  time  being,  have  not  at  any  time  since  the  making  of  the  said 
writing  hitherto,  been  in  any  manner  whatsoever  damnified  for,  or 
by  reason  or  by  means  of  any  thing  in  the  said  condition  of  the 
said  writing  obligatory  contained.  And  this  the  said  defendant  is 
ready  to  verify. 

H.  E.  L.,  p.  d. 
See  V.  C.  1873,  c.  167,  §  29,  25. 


214.  Plea  of  Non-Damnificatus.,  on  a,  Bastardy  Bond,  Craving 

Oyer  of  Bond  and  Condition. 
Title  of  Oowrt, 
and  Rules. 

-Oyer  of  bond. 


Circuit  Court  for  A  County,  to  wit : 
Kules,  18 . 


D.  D.  And  the  said  defendant,  by  his  attorney,  comes 

ads.  and  craves  oyer  of  the  said  supposed  writmg  obliga- 

C.  C.  tory,  and  it  is  read  to  hiTn  in  these  words  : 

[Here  insert  the  bond  nerbatim]  ; 

and  the  said  defendant  also  craves  oyer  of  the  condition  of  the  said 

supposed  writing  obligatory,  and  it  is  read  to  him  in  these  words : 

[Here  insert  the  condition  verbatim] ; 
which,  being  read  and  heard,  the  said  defendant  says  that  the  said 

overseers  of  the  poor  of  the  county  of aforesaid,  at  the  time 

of  the  making  of  the  said  supposed  writing  obligatory,  and  their 
successors  in  office  for  the  time  being,  have  not  been  at  any  time 
since  the  making  of  the  said  writing  hitherto  in  any  manner  what- 
Vonehmon.  soever  damnified  for,  or  by  reason,  or  by  means  of  anything  in  the 
Offer  to  verify,  said  condition  of  the  said  writing  obligatory  contained.  And  this 
the  said  defendant  is  ready  to  verify. 

0.  L.  L.,  p.  d. 


Oyer  of 
Condition. 


Statement  of 
Defence. 
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215.  Plea  of  Non-Damnificatus,  on  Bond  of  Indemnity. 
{Ante,  p.  988,  1004  ;  3  Chit.  PI.  984 ;  St.  PI.  336,  360;  Id.  (Tyler,)  306,  322.) 
Title  of  Omrt 
and  Sulea. 

Statement  of 
Defence. 

Conclusion. 


Circuit  Court  for  A  County,  to  wit : 

Kules,  18—. 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes  and 

ads.  says  that  the  said  plaintiff  hath  not  at  any  time  since 

C.  C.        .    the  making  of  the  said  writing  obligatory,  and  the 
condition  thereto  annexed  hitherto,  been  in  any  wise  damnified  by 
reason  or  by  means  of  any  thing  in  the  said  condition  of  the  said 
Offer  to  verify,  writing  obligatory  contained.     And  this  the  said  defendant  is  ready 
to  verify. 

W.  H.  M.,  p.  d. 


216.  Plea  thai  the  Defendant  did  Indemnify 
{Ante,  p.  988,  1004 :  3  Chit.  PI.  985 ;  St.  PI.  361,  &c.  ;  Id.  fTyler,)  323, 


c.) 


Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Rules,  18 — - 

D.  D.                 And  the  said  defendant,  by  his  attorney,  comes  and 
Statement  of          ads.             says  that  he  did  pay  the  arrears  of  the  said  annuity 
Defence.               C.  C.            to  the  said  A,  and  did  well  and  sufficiently  save,  pro- 
tect, and  defend,  keep  harmless  and  indemnify  the  said ,  and 

his  personal  representatives,  and  his  and  their  goods,  estates,  and 
effects  from  and  against  the  payment  of  the  money  mentioned  in 
the  said  indenture  in  the  said  declaration  mentioned,  and  from  and 
against  all  actions,  suits,  claims,  or  demands  for  or  upon  account 
of  the  same,  according  to  the  tenor  and  effect,  true  intent  and 
Conclusion.  meaning  of  the  said  covenants  in  the  said  indenture  contained. 
To  the  country.  And  of  this  the  said  defendant  puts  himself  upon  the  country. 

T.  M.  McC,  p.  d. 


217.  Plea  of  Conditions  Performed.  Generally. 
{Ante,  p.  896;  3  Chit.  PI.  985  ;  St.  PI.  334,  &c.,  359,  &c.  ;  Id.  (Tyler,)  321,  &o.) 
Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Rules,  18 — . 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes  and 

Statement  of  ads.  says  that  the  said  defendant  did  from  time  to  time. 

Defence.  C.  C.  and  at  all  times  after  the  making  of  the  said  writing 

obligatory,  and  the  said  condition  thereof  well  and  truly,  perform, 
fulfil  and  keep  all  and  singular  the  articles,  clauses,  payments, 
conditions  and  agreements,  in  the  said  condition  of  the  said  writ- 
ing obligatory  specified,  comprised  and  mentioned,  in  all  things 
therein  contained  on  his  part  and  behalf  to  be  observed,  performed, 
fulfilled  and  kept,  according  to  the  tenor  and  effect,  tnie  intent  and 
Conclusion.       meaning,  of  the  said  condition  of  the  said  writing  obligatory.     And 


Offer  to  verify,  this  the  said  defendant  is  ready  to  verify. 


B.  McD.,  p.  d. 
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218.  Plea  of   Conditions   Perfortned,  when    Condition    Contains 
Negative,  as  well  as  Affirmative,  or  Disjunctive  Stipulations. 
{Ante,  p.  988-9,  1005 ;  3  Ohit.  PI.  986 ;  St.  PI.  365 ;  Id.  (Tyler,)  324,  &o. 
Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Kules,  18 — . 

Statement  of        D.  D.  And  the  said  defendant,  by  his  attorney,  comes 

Defence.  ads.  and  says  that  he  did  &c.  [cMegiTig  that  defendant  did 

Observance, <feo.     C.  C.  not  do  any  of  t?ie  acts  stipulated  against  in  the  words  of 

of  Negative     the  condition,  and  then,  proceeding  to  the  alternative  or  disjunctive 

Covenants.      covenants,  say] :    and  the  said  defendant  in  fact  says,  that  after 

Perform'ce  of  the  making  of  the  said  writing  obligatory,  to  wit,  on  the day  of 

Alter.  Tov'ts,     ,  in  the  year  of  our  Lord  eighteen  hundred  and ,  he  did,  &,o. 

or  of  Dis-         [Stating  perfoi'mance  hy  defendant  of  alternative  covenants ;  i.  e. 
junctive.  that  he  did  one  or  the  other  of  the  acts  which  he  had  the  option  to  per- 

form ;  and  then  state  generally,  defendant's  performance  of  the 
Performance     affirmative  covenants  as  follows;]  And  the  said  defendant  further 
of  Affirmative  says  that  he  did,  from  time  to  time,  and  at  all  times  after  the  mak- 
Covenants.       ing  of  the  said  writing  obligatory,  well  and  truly  observe,  per- 
form, fulfil  and  keep  all  and  singular  other  the  articles,  clauses, 
payments,  conditions  and  agreements  in  the  said  condition  of  the 
said  writing  obligatory,  specified,  comprised,  or  mentioned,  in  all 
things  therein  contained  on  his  part  and  behalf  to  be  observed, 
performed,  folfiUed  and  kept,  according  to  the  tenor  and  effect, 
Conclusion.       true  intent  and  meaning  of  the  said  condition  of  the  said  writing 
Offer  to  verify,  obligatory.     And  this  the  said  defendant  is  ready  to  verify. 

E.  A.  McD.,  p.  q. 
See  V.  0.  1873,  c.  167,  §  29,  25. 
If  oyer  of  bond  and  condition  are  required,  it  must  be  craved  according  to  Form, 
214,  Ante,  p.  Ii68. 


219.  Plea  of  Performance  of  Covenants,  in  a  Separate  Indenture 
or  Wilting  Contained. 

{Ante,  p.  988,  1005,  (fee;  3  Chit.  PI.  987;    St.  PI.  363  ;  Id.  (Tyler)  323.) 

Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Kules,  18 — . 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes 

.Statement  of  ads.  and  says  that  there  was  not  nor  is  there  any  negative 

Defence.  C.  C.  or  disjunctive  covenant  or  agreement  contained  or 

specified  in  the  said  indenture  [or  zoHting,']  in  the  said  condition  of 

the  said  writing  obligatory  mentioned  on  the  part  or  behalf  of  the 

said  defendant  to  be  omitted,  done,  observed,  performed,  fulfilled 

or  kept,  and  that  the  said  defendant  hath  well  and  truly  performed, 

fulfilled,  and  kept  the  said  last  mentioned  indenture,  and  all  things 

therein  contained,  on  his  part  and  behalf  to  be  observed,  performed, 

Conclusion.       fulfilled  and  kept,  according  to   the  true   intent    and    meaning 

•Offer  to  verify,  thereof.     And  this  the  said  defendant  is  ready  to  verify. 

W.  C.  McG.,  p.  d. 
See  V.  C.   1873,  c.  167,    §  29,  65. 

For  oyer  of  bond  and  condition,  when  required,  &c.    Ante,  p.  1468,  Form  214. 
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220.  Plea  in  Excuse  of  Performance. 
(See  3  Chit.  PI.  688-'9.) 

221.    Plea  of  Set-off,  of  Open  Account  to  Debt  on  Bond. 
{Ante,  p.~Gr)5,  &o.  ;  3  Chit.  PI.  956 ;  V.  C.  1873,  o.  168,  §  i,  <tc.) 
Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Rules,  18 — . 

D.  D.                And  the  said  defendant,  by  his  attorney,  comes 
Statement  of         ads.              and  says  that  before   and  at  the  time  of  the  com- 
Defence.               C.  C.            mencement  of  this  suit,  the  said  plaintiff  was  and 
Indebtedness     stiU  is  indebted  to  the  said  defendant  in  a  large  sum  of  money,  to 
of  Plaintiff,      wit,  the  sum  of dollars,  for  divers  goods,  wares,  and  mer- 
chandise by  the  said  defendant  before  that  time  sold  and  delivered 
to  the  said  plaintiff,  and  at  his  special  instance  and  request,  and 
being  so  indebted,  the  said  plaintiff,  in  consideration  thereof,  after-  , 

wards,  to  wit,  on  the day  of ,  in  the  year  of  our  Lord 

eighteen  hundr.:d  and -,  {any  day  before  the  commenoement  of 

.Promise  of         tlie  suit,~\  promised  the  said  defendant,  and  agreed   that  he  would 

Pl'ff  to  pay.       pay  the  said  defendant  the  said  sum  of dollars,  first  above 

mentioned,  whenever  he,   the  said  plaintiff,   should  be  thereunto 
afterwards  requested,  {or  otherwise  setting  out  the  cause  of  action 
according  to  the  fact,  as  in  a  declaration,  observing  that  the  demand 
of  defendant  must  be  a  debt,  certain  or  capable  of  being  made  cer- 
tain. ]     And  the  said  defendant  avers  that  the  said  sum  of  money. 
Debt  still  ow-    so  due  and  owing  from  the  said  plaintiff  to  the  said  defendant,  is 
ing  from  Pl'ff.  still  in  arrear  and  unpaid  ;  and  he,  the  said  defendant,  is  ready  and 
Offer  to  set  it     willing,  and  hereby  offers,  according  to  the  form  of  the  statute  in 
off.  such  case  made  and  provided,  to  set-off  and  allow  the  same  against 

CoTiclusion.       'the  sum  of  money  remaining  due  and  payable  by  force  of  the  said 
■Offer  to  verify,  writing  obhgatory,     And  this  the  said  defendant  is  ready  to  verify. 

J.  D.  M.,  p.  d. 
See  V.  C.  1873,  c.  167,  §  29,  2,>.     Ante. 
For  oyer  of  bond  and  condition  when  required,  (which  is  only  when  the  bond  is 
penal  or  with  condition,  and  the  penalty  or  condition  is  not  plainly  set  out  in  the 
declaration.)     See  Ante,  p.  1468,  Form  214. 

222.  Pleas  of  Set-off  of  Bond  and  Promissory  Note,  to  Debt  on 

Bond. 

{Ante,  p.  63i5 ;  3  Chit.  PI.  956  a,  968  b,  936  a,  938.) 
Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Rules,  1 8 — - 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes  and 

Statement  of  ads.  says  that,  before  and  at  the  time  of  the  commeuce- 

Defence.  C.  C.  ment  of  this  suit,  the  said  plaintiff  was  and  still  is  in- 

1st  Count,  debted  to  the  said  defendant  in  a  large  sum  of  money,  to  wit,  the 

Bond  of  Plt'ff  sum  of dollars,  {enough  to  cover  the  set-off  claimed,  wliether  more 

to  Defendant,  or  less  than  the  sum  claimed  by  plaintiff  in  his  declaration  as  due  from 
defendant,^  upon  and  by  virtue  of  a  certain  writing  obligatory,  made 

by  the  said  plaintiff  heretofore,  to  wit,  on  the day  of ,  in  the 

year  of  our  Lord  eighteen  hundred  and ,  sealed  with  his  seal, 
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and  now  here  to  the  court  shown,  the  date  whereof  is  the  day  and 
year  last  aforesaid,  whereby  he,  the  said  plaintiff,  became  and  was 
held  and  firmly  bound  unto  the  said  defendant  in  the  penal  sum  of 

dollars,  to  be  paid  to  the  said  defendant  when  he,  the  said 

plaintiff,  should  be  thereunto  afterwards  requested ;  which  said 
writing  obhgatory  was  and  is  conditioned  for  the  payment  of  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of dollars,  at  a  certain 

time  therein  mentioned,  and  which  had  elapsed  before  the  com- 
mencement of  this  suit,  and  which  said  writing  obligatory,  at  the 
time  of  the  commencement  of  this  suit,  was  and  stiU  is  in  full  force 
and  effect,  not  released,  paid  off,  satisfied,  or  otherwise  discharged ; 
and  at  the  time  of  the  compaencement  of  this  suit,  there  was  and 
still  is  due  and  owing  from  the  said  plaintiff  to  the  said  defendant, 
upon  the  said  writing  obligatory,  by  the  condition  thereof,  a  certain 

sum  of  money,  to  wit,  the  sum  of  dollars  aforesaid  \the  sum 

first  alleged  to  be  duel.     Which  said  sum  of  money  so  due  and  owing 
from  the  said  plaintiff  to  the  said  defendant,  exceeds  the  supposed 
debt  due  and  owing  from  the  said  defendant  to  the  said  plaintiff, 
and  the  damages  sustained  by  the  said  plaintiff,  by  reason  of  the 
detention  of  the  said  supposed  debt,  so  alleged  to  be  due  and  owing 
to  the  said  plaintiff,  as  in  the  said  declaration  mentioned,  and  out 
of  which  said  sum  of  money,  so  due  and  owing  from  the  said  plain- 
Offer  to  set        tiff  to  the  said  defendant,  he,  the  said  defendant,  is  ready  and  wiB- 
off  the  Bond,    ing,  and  hereby  offers  to  set-off  and  allow  to  the  said  plaintiff,  the 
full  amount  of  the  said  supposed  debt  and  damages,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided.    And  this 
the  said  defendant  is  ready  to  verify. 
2nd  Plea,  And  for  a  further  plea  in  this  behalf  the  said  defendant  says, 

Promissory      that  the  said  plaintiff,  before  and  at  the  time  of  the  commencement 
Note  of  Plt'ff  of  this  suit  was  and  stiU  is,  indebted  to  the  said  defendant  in  a 

to  Defendant,  further  large  sum  of  money,  to  wit,  the  sum  of dollars,  upon 

and  by  virtue  of  a  certain  promissory  note  in  writing,  bearing  date 

on  the day  of ,  in  the  year  of  our  Lord  eighteen  hundred 

and  ,  made  by  the  said  plaintiff,  and  whereby  he,  the  said- 
plaintiff,  then  and  there  promised  and  agreed  to  pay months 

after  the  date  thereof,  to  the  said  defendant,  the  said  sum  of 

doUars,  for  value  received,  which  said  promissory  note,  at  the  time 
of  the  commencement  of  this  suit,  was  and  still  is  in  fuU  force  and 
effect,  not  released,  paid  off,  nor  in  any  wise  discharged ;  and  at 
the  time  of  the  commencement  of  this  suit,  there  was  and  still  is 
due  and  owing  from  the  said  plaintiff  to  the  said  defendant  upon 
the  said  promissory  note,  a  certain  sum  of  money,  to  wit,  the  said 

sum  of  dollars,  [the  sum  in  this  plea  first  alleged  to  be  due']  ; 

which  said  sum  of  money,  so  due  and  owing  from  the  said  plain-  ' 
tiff  to  the  said  defendant,  is  wholly  unpaid,  and  exceeds  the  money 
so  due  and  owing  from  the  said  defendant  to  the  said  plaintiff,  by 
virtue  of  the  said  writing  obligatoiy  in  the  said  declaration   men- 
tioned, and  which  said  sum  of  money  so  due  and  owing  from  the 
said  plaintiff  to  the  said  defendant  as  aforesaid,  or  so  much  thereof 
Offer  to  Set-off  as  shall  be  necessary  in  this  behalf,  he,  the  said  defendant,  is  ready 
the  Promis.     and  willing,  and  hereby  offers  to  set-off  and  allow  against  the  said 
Uote.  sum  of  money  so  as  aforesaid  supposed  to  be  due  and  payable  by 
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GonehiMOn.        virtue  of  the  said  writing  obligatory,  according  to  the  form  of  the 
Offer  to  verify,  statute  in  such  case  made  and  provided.     And  this  the  said  defen- 
dant is  ready  to  verify. 

0.  V.  M..,  p.  d. 

^"  If  the  amount  of  the  set-off  be  less  than  the  debt  claimed  by  the  plaintiff, 
the  plea  should  show  how  much  of  the  action  it  proposes  to  answer i  and  to  that  end 
should  have  an  actio,  non,  which  of  course  makes  a  prayer  of  judgment  proper. 
AnU,  p.  1467;  St.  PI.  215-'16  ;  Id.  (Tyler,)  215 ;  Hunt's  Adm'r  v.  Martin's  Adm'r, 
8  Grat.  578;  V.  0.  1873,  c.  168,  §  8;  St.  PI.  396,  403;  Id.  (Tyler,)  345,  350.) 

If  the  amount  of,  set-off  exceeds  the  plaintiff's  demand,  judgment  for  excess  may 
be  rendered  for  defendant.     V.  C.  c.  168,  §  9. 


223.  Special  Plea  in  the  nature  of  a  Plea  of  Set-off,  for  Breach  of 

Warranty,  dhc  ,  to  Action  of  Debt  on  Bond. 

(Ante,  p.  661  &  seq,  666.) 

Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Mules.  Rules,  18 — . 

Statement  of        D.  D.  And  the  said  defendant,  by  his  attorney,  comes 

Defence.  ads.  and  says  that  before  the  making  of  the  said  writing 

C.  C.  obligatory  in  the  said  declaration  mentioned,  to  wit, 

on  the  day  of  ,  in  the  year  of  our  Lord  eighteen 

hundred  and ,  the  said  plaintiff,  in  consideration  that  the 

Agreement  for  said  defendant  would  buy  of  the  said  plaintiff  a  certain  horse,  at 

horse.  and  for  a  certain  price,  to  wit,  the  sum  of dollars,  to  be 

therefore  paid  by  the  said  defendant  to  the  said  plaintiff,  under- 
Warranty  of      took  and  then  and  there  faithfully  promised  the  said  defendant 
soundness.       that  the  said  horse  then  was  sound,  and  that  he,  the  said  plaintiff. 
Of  title.  then  had  a  good,  perfect,  and  indefeasible  title  to  the  said  horse, 

and  a  perfect  right  to  sell  the  same.     And  the  said  defendant 
avers  that  he,  confiding  in  the  said  promise  and  undertaking  of  the 
said  plaintiff,  did  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, buy  the  said  horse  of  the  said  plaintiff,  and  did  then  execute 
Bond  on  that     and  deliver  to  the  said  plaintiff  the  said  writing  obligatory,  whereon 
consideration  this  action  is  founded,  for  the  price  aforesaid  of  the  said  horse, 
alone.  and  there  was  no  other  cause,  inducement,  or  consideration  what- 

Breach  of  war-  soever  for  the  making  of  the  said  writing  obligatory.      And  the 
ranty.  said  defendant  further  says  that  the  said  plaintiff  did  not  perform, 

fulfil  or  regard  his  said  promise  and  undertaking,  but  therein 
wholly  failed  and  made  default  in  this,  that  the  said  horse,  at  the 
time  of  the  making  of  the  said  promise  and  undertaking  of  the 
A.S  to  sound-      said  plaintiff,  was  not  sound,  but  on  the  contrary  thereof,  was  un- 
ness.  sound ;  and  moreover  that  the  said  plaintiff  had  not  at  that  time, 

or  at  any  time  afterwards,  a  good,  perfect,  and  indefeasible  title 
to  the  said  horse,  and  a  perfect  right  to  sell  the  same,  but  on  the 
As  to  title.         contrary  thereof,  the  said  horse  was  then  the  lawful  and  rightful 
property  of  another  person,  to  wit,  of  one  J.  S.,  by  whom  the 

said  horse  afterwards,  to  wit,  on  the day  of ,  in  the 

year  of  our  Lord-  eighteen  hundred  and ,  was  by  due  pro- 
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cess  of  law  recovered  of  and  from  the  said  defendant,  and  thereby 
became  and  was  wholly  lost  to  the  said  defendant.  So  that  by 
reason  of  the  breaches  aforesaid  of  the  said  plaintiff's  promise  and 
undertaking,  the  said  horse  became  and  was  of  no  use  nor  valne  to 
the  said  defendant.     And  the  said  defendant  says  that  by  reason 

Damage  to  De-  of  the  premises,  he  hath  sustained  great  loss  and  damage,  amount- 

fendant.  ing  in  the  whole  to  a  large  sum  of  money,  to  wit,  to  the  sum  of 

dollars,  of  all  which  the  said  defendant  afterwards,  to  wit. 

Notice.  on  the  day  and  year  last  aforesaid,  had  notice .    And  the  said  de- 

fendant says  that  the  said  damages,  amounting  to  the  said  sum  of 

; dollars,  Wre  still  unpaid,  and  are  now  due  and  owing  from  the 

said  plaintiff  to  the  said  deferfdant,  and  the  said  defendant  is  ready 

Offer  to  set  off.  and  wiUling,  and  hereby  offers,  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  to  set-off  and  allow  the  same  against  the 
said  sum  of  money  supposed  to  be  due  and  payable  by  the  said 
defendant  to  the  said  plaintiff,  by  force  and  effect  of  the  said 

Vonclusion.        supposed  writing  obligatory  upon  which  this  action  is  founded. 

Offer  to  verify.  And  this  the  said  defendant  is  ready  to  verify. 

F.  C.  M.,  p.  d. 

Affidavit.  As  Ante,  p.  1460  ;   See  T.  C.  1873,  i;.  168,  §  5. 

^"See  V.  C.  1873,  o.  167,  §  29,  25.  Ante,  p.  1467,  as  to  Formal  Defence,  actio, 
non,  and  Prayer  of  Judgment. 

®"  If  the  damages  claimed  are  less  than  the  sum  demanded  by  the  plaintiff,  the 
plea  should  begin  with  an  actio,  non ,  and  conclude  with  a  prayer  of  judgment.  (V. 
C.  1873,  c.  168,  §  8  ;  Ante,  p.  637,  &c.)  And  when,  on  the  other  hand,  the  jury 
allows  the  defendant  upon  his  plea,  damages  exceeding  the  claim  of  the  plaintiff,  the 
defendant  is  to  have  judgment  for  the  excess.  Ante,  p.  660,  662 ;  V.  C.  1873,  o; 
168,  §  9. 


224.  Plea  of  the  Statute  of  Limitations  to  Simple  Contract. 

(AnU,  p.  667,  &  seq  ;  3  Chit.  PI.  956  a ;  Y.  C.  1873,  c.  146,  §  8,  9.) 

Title  of  Cowrt       Circuit  Court  for  A  County,  to  wit : 

and  Mules.  Knles,  18 — . 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes 

Statement  of  ads.  and  says  that  the  said  several  supposed  causes  of  ac- 

Defence.  C.  0.  tion  in  the  said  declaration  mentioned,  [or  if  there 

be  but  one,  say  "tTie  said  supposed  cause  of  action,"  &c.,]  did  not, 

nor  did  any  or  either  of  them  [if  there  be  but  one,  omit  ' '  nor  did 

any  or  either  of  them,"  ]  accrue  to  the  said  plaintiff  at  any  time 

within years  next  before  the  commencement  of  this  suit,  in 

Conclusion.        manner  and  form  as  the  said  plaintiff  hath  above  thereof  complained 
Offer  to  verify,  against  him.     And  this  the  said  defendant  is  ready  to  verify. 

H.  G.  M.,  p.  d. 
®"See  V.  C.  1873,  c.  167,  §  29,  25  :  Ante,  p.  1467. 
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225.  Plea  of  Statute  of  Limitations  to  Store  Account. 
(V.  0.  1873,  0.  146,  §  8;  AnU,  p.  688-'9.) 

Title  of  Court           Circuit  Court  for  A  County,  to-wit ; 
and  Rules.  Kules,  18 — - 

D.  D.  And  the  said  defendant  comas  and  says,  that  the 

Statement  of  ads.  supposed  cause  of  action  in  the  said  declaration  men- 

Defence  C.  G.  tioned  was  for  articles  charged  in  a  store  account, 

and  that  the  same  did  not  accrue  to  the  said  plaintiff  at  any  time 

Conclusion.        within  two  years  next  before  the  commencement  of  this  suit.    And 

Offer  to  verify,  this  the  said  defendant  is  ready  to  verify. 

L.  F.  N.,p.  d. 


226.  Plea  of  Statute  of  Limitations  to  a  Specialty. 

Essentially  the  same  in  form  as  a  plea  of  the  statute  to  a  simple  contract,  except 
that  the  time  of  limitation  to  indemnifying  bonds,  and  the  bonds  of  pubUo  of&cers 
and  fiduciaries,  is  ten  years,  and  to  other  specialties  twenty  years. 

V.  C.  187H,  c.  146,  §  8. 


227.  Plea  of  Infancy  to  Debt  on  a  Bond. 

(3  Chit.  PI.  965.) 

Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Kules,  18 — 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes 

Statement  of  ads.  and  says  that,  at  the  time  of  the  making  of  the  said 

Defence.  C.  C.  supposed  writing  obligatory,  in  the  said  declaration 

mentioned,  the  said  defendant  was  an  infant,  within  the  age  of 

Conclusion.        twenty-one  years,  to  wit,  of  the  age  of years.     And  this  the 

Offer  to  verify,  said  defendant  is  ready  to  verify. 

E.  W.  O.,  p.  d. 

See  V.  C.  1873,  c.  167,  §  25,  29 ;  Ante,  p.  1467. 


228.  Plea  of  Coverture  to  Debt  on  a  Bond. 

Title  of  Cvu/rt       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Rules,  18 

B.  D.  And  the  said  defendant  comes  and  says  that,  at  the 

Statement  of  ads.  time  of  the  making  of  the  said  supposed  writing  ob- 

Defence.  C.  C.  ligatory,  in  the  said  declaration  mentioned,  the  said 

Conclusion.        defendant  was  and  yet  is  a  married  woman,  the  wife  of  one  J.  D. 

Offer  to  verify.  And  this  the  said  defendant  is  ready  to  verify. 

"W.  S.  P.,  p.  d. 

See  3  Chit.  PL  966 ;  V.  C.  1873,  c.  167,  §  29,  25 ;  AnU,  p.  1467. 
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Title  of  Court 
and  Utiles. 

Statement  of 
Defence. 
GonclvMon. 
Offer  to  Terify. 


229.  Plea  of  Usury  to  Debt  on  Bond. 

AnU,  p.  990-'91 ;  V.  C.  1873,  o.  137,  §  8. 
Circuit  Court  for  A  County,  to  vrit : 

Rules,  18—. 

D.  D,  And  the  said  defendant,  by  his  attorney,  comes 

ads.  and  says  that  the  said  supposed  writing  obligatory 


C.  C.  in  the  said  declaration  mentioned,  was  for  the  pay- 

ment of  interest  at  a  greater  rate  than  is  allowed  by  law.     And  this 
the  said  defendant  is  ready  to  verify. 

D.  A.  P.,  p.  d. 

See  V.  C.  1873,  c.  167,  §-29,  25  ;  AnU,  p.  1467. 


At  common  law,  the  plea  of  usm^y  must  have  set  out,  with  precision  and  accuracy, 
the  particulars  of  the  usurious  contract,  iacluding  the  exact  rate  per  cent. 
See  3  Chit.  PI.  966  ;  St.  PI.  338 ;  Id.  (Tyler,)  307-'8. 


230.  Plea  to  Debt  on  Bond,  that  it  was  for  Money  won  by  Gaming. 

Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Mules  Eules,  18 — . 

D.  D.  And  the  said   defendant,  by  his  attorney,  comes 

Statement  of  ads.  and  says  that  the  consideration  of  the  said  supposed 

Defence.  C.  C.  writing  obUgatory,  in  the  said  declaration  mentioned, 

was  [if  in  part  only,  say  "in  part,"']  money  [or  "property,"  &c., 

as  the  ease  may  be,]  which  the  said  plaintiff,  before  the  maMng  of 

the  said  writing  obligatory,  to  wit,  on  the day  of ,  in 

the  year  of  our  Lord  eighteen  hundred  and  — 


-,  won  of  the  said 

defendant,  at  a  certain  game  with  cards,  [or  "  dice,"]  called , 

[or  whatever  game,  sport,  pastime,  or  wager  it  may  Tume  been.  ]   And 
this  the  said  defendant  is  ready  to  verify, 

F.  B,.,  p.  d. 

^"  See  V.  C.  1873,  c.  167,  §  29,  25 ;  Anti,  p.  1467. 

Our  statnte  avoids  aU  contracts,  conveyances,  or  assurances  of  which  the  con- 
sideration, or  any  part  thereof,  is  money,  property,  or  other  thing  won  or  bet  at  any 
game,  sport,  or  pastime,  or  wager,  or  money  lent  or  advanced  at  the  time  of  any 
gaming,  betting,  or  wagering,  to  be  used  in  being  so  bet  or  wagered,  where  the  per- 
son lending  or  advancing  it  knows  that  it  is  to  be  so  used. 
See  V.  C.  1873,  c.  139,  §  2. 


231.  Plea  to  Debt  on  Bond,  that  it  was  for  Money  Bet  at  Gaming. 

Title  of  Court       Circuit  Court  for  A  County,'to-wit : 

}p,nd  Rules.    ■  Eules,  18—. 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes. 

Statement  of         ads.  and  says  that  the  consideration  of  the  said  supposed 

Defence.  C.  C.  writing  obligatory,  in  the  said  declaration  mentioned, 

was  [if  in  part  only,  say  "in  part,"]  money  [or  "property,"  &C., 

as  the  case  may  be,]  which  the  said  plaintiff,  before  the  maMng  of 
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the  said  writing  obligatory,  to  wit,  on  the day  of ,  in  the 

year  of  our  Lord  eighteen  hundred  and ,*  had  bet  with  the  said 

defendant,  and  which  the  said  defendant  had  then  lost  to  the  said 
plaintiff,  by  betting  at  a  certain  game  with  cards,  [or  "  dice,"']  called 

Conclusion.       ,  [or  whatever  game,  sport,  or  wager,  or  pastvme,  it  ma/y  ham 

Offer  to  verify.  Jee»i].     And  this  the  said  defendant  is  ready  to  verify. 

0.  B.  R.,  p.  d. 


232.  Plea  to  Debt  on  Bond,  that  it  uoas  for  Money  lent  for  Gaming. 

Title  of  Omirt,      Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Eules,  18 — . 

D.  D.  Pursue  Form  231  down  to  *,  and  then  proceed  thus  : 

Statement  of  ads.  had  lent  and  advanced,  to  the  said,  defendant,  to  be 

Defence.  C.  C.  used  in  gaming,  at  the  time  of  such  gaming,  and 

when  the  said  plaintiff  knew  that  it  was  to  be  so  used,  [if  to  be  used 

in  betting,  say  "to  be  used  in  betting  on  a  certain  [whatever  game. 

Conclusion.       sport,  pastime,  or  wager  it  waSyl  at  the  time  of  such  betting,  and 

Offer  to  verify,  when  the  said  plaintiff  knew  that  it  was  to  be  so  Mse(i."]^And  this 

the  said  defendant  is  ready  to  verify. 

J.  S.  R.,  p.  d. 


233.  Plea  of  Release  to  Debt  on  Bond. 

(3  Chit.  PI.  930.) 

Title  of  Court      Circuit  Court  for  A  County,  to-wit : 
and  Rules.  Eules,  18 — . 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes 

ads.  and  says,  that  after  the  making  of  the  said  supposed 

C.  C.  writing  obligatory  in  the  said  declaration  mentioned, 

[or,  "of  the  said  several  promises  and  undertakings  in  the  said  de- 
claration mentioned,"  if  the  action  were  assumpsit],  and  before  the 

commencement  of  this  suit,  to  wit,  on  the day  of , 

in  the  year  of  our  Lord  eighteen  hundred  and -,  the  said 

plaintiff,  by  his  certain  writing  of  release,  sealed  with  his  seal,  and 
now  to  the  court  here  shown,  the  date  whereof  is  the  day  and  year 
aforesaid,  did  remise,  release  and  for  ever  quit-claim  unto  the  said 
defendant,  the  said  supposed  writing  obligatory,  and  all  sums  of 
money  then  due  and  owing,  end  thereafter  to  become  due,  together 
with"all  manner  of  actions,  and  causes  of  action,  controversies,  tres- 
passes, damages  and  demands  whatever,  both  at  law  and  in  equityi 
or  otherwise,  however,  which  the  said  plaintiff  then  had,  or  might 
at  any  time  thereafter  have,  claim  or  allege  against  the  said  defen- 
dant, by  reason  or  by  means  of  any  matter,  cause  or  thing,  from 
the  beginning  of  the  world  to  the  day  of  the  date  of  the  said  writ- 
ing of  release,  as  by  the  said  writing,  reference  being  thereunto 
had,  will  more  fuUy  appear.  And  this  the  said  defendant  is  ready 
to  verify. 

G.  S.  S.,  p.  p, 
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234.  Plea  of  Statute  of  Parol  Agreements,  in  Action  on  a  Chtaranty. 

(3  Chit.  PL  909 ;  V.  C,  1873,  c.  140,  §  1.) 

Title  of  Gawrt       Circuit  Court  for  A  County,  to  wit : 

and  Bvles.  Kules,  18 — . 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes 

ads.  and  says,  that  the  said  several  supposed  promises 

C.  C.  and  undertakings  in  the  said  declaration  [or  "  in  the 

said  first  and  second  counts  of  the  said  declaration  respectivelj/ "] 

mentioned,  were  and  each  of  them  was,  a  promise  to  answer  for 

the  debt  of  another  person,  to  wit,  of  the  said ,  and  that  no 

agreement  or  promise  in  respect  of  or  relating  to  the  said  supposed 
causes  of  action  in  the  said  declaration  [or  "  in  the  said  first  and 
secoTid  counts  of  the  said  declaration  retpecUtely  "]  mentioned,  or  to 
either  of  them,  nor  any  memorandum  or  note  thereof,  was  or  is  in 
writing,  or  was  or  is  signed  by  the  said  defendant,  or  his  agent, 
Condiui/on.  according  to  the  form  of  the  statute  in  such  case  made  and  pro' 
Offer  to  verify,  vided.     And  this  the  said  defendant  is  ready  to  verify. 

H.  C.  S.,  p.  d. 

See  V.  C.  1873,  c.  167,  §  29,  25 ;  AnAe,  p.  1467. 


235.  Plea  of  Accord  and  Satisfaction  in  Assumpsit.     A  Bond 
given  in  Satisfaction. 

(3  Chit.  PL  925.) 

TiHie  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Sules.  Kules,  18—. 

T).  D.  And  the  said  defendant,  by  his  attorney,  comes 

Statement  of         ads.             and  says,  that  after  the  malting  of  the  said  several 
Defence.              C.  C.            promises  and  undertakings  in  the  said  declaration 
mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the day  of ,  in  the  year  of  our  Lord  eighteen  hun- 
dred and ,  the  said  defendant  made  and  sealed,  and  as  his 

act  and  deed  delivered,  to  the  said  plaintiff,  his,  the  said  defen- 
dant's, writing  obligatory,  sealed  with  his  seal,  for  the  payment  of 
dollars,  by  the  said  defendant  to  the  said  plaintiff,  at  a  cer- 
tain time  therein  mentioned,  and  now  elapsed,  and  which  said 
writing  obligatory  the  said  defendant  then  and  there  delivered  to 
the  said  plaintiff,  and  the  said  plaintiff  then  and  there  accepted 
and  received  the  same  of  and  from  the  said  defendant,  in  full 
satisfaction  and  discharge  of  the  said  several  promises  and  under- 

Condusion.        takings  in  the  said  declaration  mentioned,  and  of  all  damages  and 

Offer  to  verify,  sums  of  money  thereupon  due  and  owing,  or  accrued.     And  this 
the  said  defendant  is  ready  to  verify. 

E.  F.  S.,  p.  d. 

See  V.  C.  1873,  c.  167,  §  29,  2.5 ;  Ante,  p.  1467. 
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236.  Pleas  of  Duress  per  Minas,  c&c. 


Title  of  Otmrt 
and  Rules. 

Statement  of 
Defence. 


(3  Chit.  PI.  96i  .) 

Cirouit  Court  for  A  County,  to  wit : 

Rules  18 . 

D.  D.  And  the  said  defendant,  by  his  attorney,  oomea 

ads.  and  says  that  the  said  plaintiff,  just  before  the  mak- 

C.  0.  ing  of  the  said  supposed  writing  obligatory  in  the 

said  declaration  mentioned,  to  wit,  on  the day  of ,  in 

-,  menaced  and 


the  year  of  our  Lord  eighteen  hundred  and  — 
threatened  the  life  of  the  said  defendant,  unless  the  said  defen- 
dant would  make  and  seal^  and  as  his  act  and  deed  deliver  the  said 
writing  in  the  said  declaration  mentioned ;  and  the  said  defendant 
did  then  and  there,  by  reason  and  in  consequence  of  such  menaces 
and  threats,  and  in  fear  and  apprehension  thereof,  make  and  sea), 

Gonclusion.        and  as  his  act  and  deed  deliver  the  writing  obligatory  aforesaid. 

Offer  to  verify.  And  this  the  said  defendant  is  ready  to  verify. 

2nd  Plea.  And  for  a  further  plea  in  this  behalf,  the  said  defendant  says 

8tate7nent  of     that  the  said  plaintiff,  just  before  the  making  of  the  said  supposed 

Defence.  writing  obligatory  in  the  said  declaration  mentioned,  to  wit,  on 

the day  of ,  in  the  year  of  our  Lord  eighteen  hundred 

and  ,  assaulted,  beat,  bruised  and  wounded  the  said  defendant, 

and  menaced  and  threatened  further  to  beat,  bruise  and  wound 
the  said  defendant,  unless  the  said  defendant  would  make  and 
seal,  and  as  his  act  and  deed  deliver  the  said  supposed  writing  obli- 
gatory in  the  said  declaration  mentioned ;  and  the  said  defendant 
did  thereupon,  therefore,  and  through  fear  of  losing  Ms  life,  on 
CoTichmon.  that  occasion,  make  and  seal,  and  as  his  act  and  deed  deliver  the  said 
Offer  to  verify,  writing.     And  this  the  said  defendant  is  ready  to  verify. 

3rd  Plea.  And  for  a  further  plea  in  this  behalf,  the  said  defendant  says 

Statement  of     that  the  said  plaintiff,  just  before  the  making  of  the  said  supposed 

Defence.  writing  obligatory  in  the  said  declaration  mentioned,  to  wit,  on 

Assault  and       the day  of  ,  in  the  year  of  our  Lord  eighteen  hundred 

fear  of  May-    and ,  assaulted,  beat,  bruised  and  wounded  the  said  defendant, 

hem.  and   also   menaced  and  threatened  further  to  beat,  bruise  and 

wound  the  said  defendant,  unless  the  said  defendant  would  make 
and  seal,  and  as  his  act  and  deed,  deliver  his  said  supposed  writ- 
ing obligatory  in  the  said  declaration  mentioned  ;  and  the  said 
defendant  then,  by  reason  and  in  consequence  of  the  premises  in 
this  plea  mentioned,  and  for  fear  of  further  wounding,  and  of 
mayhem,  and  on  no  other  account  whatsoever,  did  make  and  seal, 
Gonelugion.  and  as  his  act  and  deed,  deliver  the  said  writing.  And  this  the 
Offer  to  verify,  said  defendant  is  ready  to  verify. 

4th  Plea.  And  for  a  further  plea  in  this  behalf,  the  said  defendant  says 
that,  at  the  time  of  the  making  of  the  said  supposed  writing  ob- 
ligatory in  the  said  declaration  mentioned,  to  wit,  on  the 

day  of ,  in  the  year  of  our  Lord  eighteen  hundred  and , 

the  said  defendant  was  unlawfully  imprisoned  by  the  said  plaintiff, 
[and  others  in  collusion  with  him'],  and  then  detained  in  prison, 
until  by  the  force  and  duress  of  such  inprisonment  of  him,  the  said 
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OonclvMon.        defendant,  the  said  defendant  made  the  said  supposed  writing 
Offer  to  verify,  obligatory,  and  delivered  the  same  to  the  said  plaintiff  as  his  deed. 
And  this  the  said  defendant  is  ready  to  verify. 

G.  E.  S.,  p.  d. 

See  V.  C.  1873,  o.  167,  §  29,  25 ;  AnU,  p.  1467. 


237.  Plea  of  Tender. 

(3  Chit.  PI.  955.) 

TiUe  of  Oowt  Circuit  Court  forJA  County,  to  wit : 

cmd  Rules.  Kules,  18 — . 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes 

Statement  of  ads.  and  says  that  the  said  plaintiff  ought  TWt  to  home  or 

Defence.  C  C.  maintain  Ms  action  aforesaid  thereof  against  him  to 

Actio,  non.        reamer  any  damages  or  interest  by  reason  of  the  non-payment  of  ths 

said  sum  of dollars  in  the  saiddecla/ration  mentioned,  beeavse 

he  says,  that  the  said  defendant,  on  the  day  when  the  said  sum  be- 
came due  and.payable,  to  wit,  on  the day  of ,  in  the 


year  of  our  Lord  eighteen  hundred  and  • 


-,  was  ready  and  will- 


Conclusion. 
Offer  to  verify. 
Prayer  of 
Judgment. 


ing,  and  then  tendered  and  offered  to  pay  to  the  said  plaintiff  the 

said  sum  of dollars,  to  receive  which  of  the  said  defendant 

the  said  plaintiff  then  wholly  refused ;  and  the  said  defendant  avers 
that  from  thence  hitherto,  he  hath  been  and  stiU  is  ready  to  pay  to 
the  said  plaintiff  the  said  sum  of dollars,  and  the  said  de- 
fendant now  brings  the  same  into  court  here,  ready  to  be  paid  to 
the  said  plaintiff  if  he  will  accept  the  same.  And  this  the  said  de- 
fendant is  ready  to  verify.  Wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  to  have  or  maintain  his  action  aforesaid  thereof 
against  him  as  to  any  damages  or  interest  hy  reason  of  the  non-pay- 
ment of  the  said  sum  of dolla/rs. 

C.  A.  S.,  p.  d. 
See  V.  C.  1873,  c.  167,  §  29 ;  AnU,  p.  1467. 

■  The  actionem  non  and  prayer  of  judgment  are  retained,  because  the  plea  does 
not  go  to  the  whole  action,  but  only  to  the  damages  and  interest.  See  St.  PI.  396, 
403  ;  AnU,  p.  C37,  639. 

It  is  u.sual  to  plead  tender  along  with  some  other  plea,  e.  g.  nil  debet,  non-assump- 
sit, or  payment,  &c.,  as  to  part,  and  tender  as  to  the  residue.  This  form  may  be 
easily  adapted  to  that  mode  of  pleading  by  reference  to  3  Chit.  PL  955  ;  thus  : 

Title  of  Court,      Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Eules,  18 — . 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes 

Statement  of  ads.  and  says,  that  except  as  to  the  sum  of dollars, 

Defence.  C.  O.  {the  sum  Undered,']  parcel  of  the  sum  in  the  said 

Nil  debet.  declaration  demanded,  the  said  defendant  does  not  owe  the  same, 

or  any  part  thereof,  to  the  said  plaintiff  in  manner  and  form  as  the 

said  plaintiff  hath  above  thereof  complained  against  him  ;  and  of 

Conclusion.        this  the  said  defendant  puts  himself  upon  the  country. 

2nd  Plea.  And  for  a  further  plea  in  this  behalf,  the  said  defendant  says, 

that  as  to  the  said  sum  of dollars,  {the  sum  tendered,']  parcel 
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of  the  sum  in  the  said  declaration  demanded,  the  said  defendant 
says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  action 
aforesaid  thereof  against  him,  to  recover  any  damages  or  interest, 
&o,  [as  in  the  Form  No.  237.] 

^"  Note — That  the  tender  must  be  alleged  to  have  been  made  on  the  very  day 
i;he  money  became  due. 

See  Ante,  611  ;  Chit.  Cont.  796  &  n  (1)  ;  Bae.  Abr.  Tender,  (D)  and  (H)  1,  2,  3. 


Title  of  Omirt 
and  Mules. 

Statement  of 
Defence. 


238.  Plea  of  Alien  Eneiny,  at  the  Making  of  Contract. 
C3  Chit.  PI.  911.) 
Circuit  Court  for  A  County,  to  wit  t 

Rules,  18—. 

D.  D.  And  the  said  defendant,  by  his  attorney,   comes 

ads.  and  says,  that  the  said  plaintiff  is  an  alien,  born  in 

C.  C.  foreign  parts,  out  of  the  allegiance  of  this  Com- 

monwealth, and  of  the  United  States,  and  within  the  allegiance  of 

a  foreign  State,  to  wit,  in  the  kingdom  of  ,  and  is  not  a 

subject  of  the  United  States,  or  of  this  Commonwealth,  by  natural- 
ization or  otherwise  ;  and  the  said  defendant  further  says  that,  at 
the  time  of  the  making  of  the  said  supposed  promises  and  under- 
takings [or  if  the  action  5«  debt  on  bond,  say — "of  the  said  sup- 
posed writing  obligatory"'],  in  the  said  declaration  mentioned,  the 
persons  exercising  the  powers  of  government  in  the  said  foreign 

State  of ,  were  and  still  are  at  war  with,  and  enemies  of  the 

said  United  States,  and  the  said  Commonwealth  of  Virginia ;   and 

that  the  said  plaintiff,  so  being  alien  born,  and  such  enemy  as 

aforesaid,  was  and  still  is  adhering  to  the  said  enemies  of  the  said 

Conclusion.        United  .States,  and  of  the  said  Commonwealth.     And  this  the  said 

'Offer  to  verify,  defendant  is  ready  to  verify. 

N.  B.  S.,  p.  d. 

See  V.  C.  1873,  c.  167   §  29,  2,'>  ;  Ante,  p.  1467. 


239.  Plea  of  Plene  Administravit. 
(3  Chit.  ?1.  944.) 
Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Eules,  18 — . 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes 

.Statement  of  ads.  and  says,  that  he  hath  fully  administered  all  and 

Defence.  0.  C.  singular  the  goods  and  chattels,  rights  and  credits 

which  were  of  the  said  J.  S.,  deceased,  at  the  time  of  his  death, 
and  which  have  ever  come  to  the  hands  of  the  said  defendant,  as 
executor  or  ["as  administrator"]  of  the  said  J.  S.,  to  be  adminis- 
tered ;  and  that  the  said  defendant  hath  not,  nor  at  the  time  of 
the  commencement  of  this  suit,  nor  at  any  time,  had  any  goods, 
chattels  or  credits  which  were  of  the  said  J.  S. ,  deceased,  at  the 
time  of  his  death,  in  the  hands  of  the  said  defendant,  as  executor 
■Conclusion.  [or  as  "  administrator  "]  as  aforesaid  to  be  administered.  And  this 
•Offer  to  verify,  the  said  defendant  is  ready  to  verify. 

E.  H.  S.,  p.  d. 
See  V.  C.  1873,  e.  167,  §  29,  25 ;  AnU,  p.  1467. 
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24:0.  Plea  of  Plene  Administravit  Prceter. 

(3  Chit.  PI.  9to.) 
Title  of  Court,      Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Kules,  18 — . 

D.  X>.                And  the  said  defendant,  by  his  attorney,  come&i 
StatemerU  of         ads.              and  says,  that  the  said  plaintiff  ought  not  to  have  or 
Defence.               C.  C.            maintain  his  action  aforesaid  thereof  against   him. 
Actio,  non.        except  as  to  the  sum  of dollars,  because  he  says  that  the  said- 
defendant  hath  fuUy  administered  all  and  singular  the  goods  and 
chattels,  rights  and  credits  which  were  of  the  said  E.  F.,  deceased, 
at  the  time  of  his  death,  and  which  haTe  ever  come  to  the  hands  of 
the  said  defendant  as  executor,  [or  "(M  adminisl/rator,"']  as  afore- 
said of  the  said  E.  F.,  deceased,  to  be  administered,  except  goods 

and  chattels  of  the  value  of dollars,  [or  "except  the  sum  of 

dolla/rs,"]  and  that  the  said  defendant  hath  not  now,  nor  at 

the  commencement  of  this  suit,  or  at  any  time  since,  had  any  goods- 
and  chattels  which  were  of  the  said  E.  F.,  deceased,  at  the  time  of 
his  death  in  his  hands  to  be  administered,  except  the  said  goods 

ConclvMon.       and  chattels  of  the  value  aforesaid,  [or  "  the  said  sum,  of— dol- 

Offer  to  verify.  tor«."]    And  this  the  said  defendant  is  ready  to  verify. 
Prayer  of  Wherefore  he  prays  judgment,  whether  the  said  plaintifi  ought 

Judgment.       to  have  or  maintain  his  action  aforesaid  thereof  against  him,  except 

as  to  the  said  sum  of dollars. 

G.  B.  S.,  p.  d. 

See  V.  C,  1873,  c.  167,  §  29.  Actionem  non  and  prayer  of  judgment  retained, 
because  the  plea  does  not  go  to  the  whole  action.  (St.  PL  396,  403 ;  Id.  (Tyler,) 
350,  262  ;  Ante,  p.  637,  639.) 


24:1.  Plea  of  Plene  Administravit  Prceter,  Excepting  enough  As- 
sets to  pay  Dd)ts  of  Supericrr  Dignity. 

(V.  C.  1873,  c.  126,  §  25  ;  3  Chit.  PL  947) 
TitU  of  Court       Circuit  Court  for  A  Comity,  to  vA. : 

and  Rules.  Bules,  18 . 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes 

Statement  of  ads.  and  says  that  heretofore,  and  in  the  life-time  of  the 

Defence.  C.  C.  said  E.  F.,  now  deceased,  the  said  E.  F.  was  justly 

indebted  to  the  United  States  of  America  in  a  large  sum  of  money, 

Debt  due  to  wit,  the  sum  of dollars,  which  at  the  time  of  the  death  of 

United  States,  the  said  E.  F.  was  and  still  is  due  and  unpaid.     And  the  said  de- 
fendant further  says,  that  heretofore,  and  in  the  life-time  of  the 
Taxes  due  said  E.  F.,  he,  the  said  E.  F.,  was  justly  indebted  to  the  Common- 

Virginia,  wealth  of  Virginia  in  a  large  sum  of  money,  to  wit,  the  further  sum 

of dollars,  for  taxes,  [or  •'  to  the  county  of ,  (V.  C.  1873,  c. 

53,  §  33 ;  Id,  c.  37,)  /(W  lemes,"'\  lawfully  assessed  upon  the  said  E. 

Debt  due  as       F.  previous  to  his  death,  which  said  sum  of dollars,  at  the 

Personal  Kep.  time  of  the  death  of  the  said  E.  F.,  was  and  stiU  is  due  and  unpaid. 
And  the  said  defendant  says  further,  that  heretofore,  and  in  the 
life-time  of  the  said  E.  F.,  he,  the  said  E.  F.,  was  the  executor  of 
the  last  wiU  and  testament  of  one  G.  H.,  deceased,  and  as  such  quali- 
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Plene  Admin- 
ietravit. 


Proeter. 


Gonehidon. 


fied  according  to  law,  in  the court  of county,  [or  admin- 
istration of  all  and  singular  the  goods  and  chattels,  rights  and  credits 
which  were  of  one  O.  H.,  deceased,  at  the  time  of  his  death,  who  died 

intestate,  hy  the court  of county,  in  due  form  of  law  was 

granted  to  the  said  E.  F.,']  and  that  there  was  justly  due  from  'the 
said  E.  F.  in  his  Ufe-time,  as  executor  [or  "as  administrator,"']  as 

aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of dollars, 

which  at  the  time  of  the  death  of  the  said  E.  F.  was  and  still  is  due 
and  unpaid.  And  the  said  defendant  further  says,  that  he  hath 
fully  administered  all  and  singular  the  goods  and  chattels  which 
were  of  the  said  E.  F.,  deceased,  at  the  time  of  his  death,  which 
have  ever  come  to  his  hands  to  be  administered,  except  goods  and 

chattels  of  small  value,  to  wit,  of  the  value  of dollars ;  and 

that  he,  the  said  defendant,  hath  not,  nor  at  the  time  of  the  com- 
mencement of  this  suit,  or  at  any  time  since,  hath  had  any  goods 
and  chattels  which  were  of  the  said  E.  F.  at  the  time  of  his  death 
in  his  hands  to  be  administered,  except  the  said  goods  and  chattels 
of  the  value  aforesaid,  which  are  not  sufficient  to  satisfy  the  several 
debts  aforesaid,  and  which  are  subject  and  liable  to  satisfy  the  said 


Offer  to  verify,  several  debts.     And  this  the  said  defendant  is  ready  to  verify. 

J.  S.,  p.  d. 
See  V.  C.  1873,  c.  167,  §  29,  25  ;  AnU,  p.  1467. 


Title  of  Court 
and  Rules. 

Statement  of 
Defence. 


Conclusion. 
Offer  to  verify. 


242.  Flea  of  Mil  Tiel  Record. 
(3  Chit.  PI.  994.) 
Circuit  Court  for  A  County. 

Rules,  18 

D.  D.  And  the  said  defendant,  by  his  attorney,  comes 

ads.  and  says,  that  there  is  not  any  record  of  the  said  sup- 

C.  C.  posed  recognizance,  [or  if  in  debt  upon  a  judgment, 

say  "  of  the  said  supposed  recovery,"]  in  the  declaration  mentioned,, 

remaining  in  the  said court  of  county,  in  manner  and 

form  as  the  said  plaintiff  hath  above  in  his  said  declaration  alleged. 
And  this  the  said  defendant  is  ready  to  verify. 

W.  C.  S.,  p.  d. 

See  V.  C.  1873,  c.  167,  §  29,  25  ;  Ante,  p.  1467, 


FoKMS  OF  Replications. 


243.  Heplication   to  Plea  to  the  Jurisdiction. —  Cause  of  Action 
arose  in  County,  c&c. 

(See  St.  PI.  399, 105 ;  Id.  (Tyler)  345,  133  ;  1  Chit.  PI.  499,  678 ;   Ante,  p.  102.5  & 

seq;;  5  Rob.  Prac.  124.) 
Title  of  Court       Elircnit  Court  for  A  County,  to  wit : 

and  Mules.  ■■  Rules,  18 — . 

C.  C.  And  the  said  plaintiff,  by  his  attorney,  comes  and 

Precludi-non.         vs.  says,  that  notwithstanding  any  thing  by  the  said  de- 

Ans.toPUa.        D.  D.  fendant  in  his  said  plea  alleged,  this  court  ought  not. 
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<!ause  of  Ac-    to  be  precluded  from  taking  further  cognizance  of  this  action,  be- 

tion  arose  in    cause  he  says  the   cause  [or  "  causes,"^  of  action  aforesaid  arose 

County.  and    accrued  to  the  said  plaintiff  within  the  jurisdiction  of  this 

Oonelugion.        court,  to  wit,  within  the   county  of  A  aforesaid.     And  this  the 

To  the  country,  said  plaintiff  prays  may  be  inquired  of  by  the  country. 

3.  A.  T.,  p.  q. 

•  Note.  If  the  replication  had  not  been  by  way  of  troBerse,  but  by  way  of  confeg- 
sion  cmd  a/ooidance,  the  conclusion,  instead  of  being  to  the  oounVry,  would  haye 
been  with  an  offer  to  verify,  and  a  'prayer  of  judgment,  thus :  "And  this  the  said 
plaintiff  is  ready  to  verify ,  wherefore  he  prays  judgment  and  his  debt  aforesaid,  to- 
gether with  the  damages  by  him  sustained  by  reason  of  the  detention  thereof  to  be 
adjudged  to  him."  [Or,  if  the  action  be  7wt  debt,  but  covenant,  say,  wherefore  he 
prays  judgment  and  his  da/mages  by  him  gustained  by  reason  of  the  said  breach  [or 
Ireaxihes,']  of  covenant  to  be  adjudged  to  him.  And  so  cuxording  to  the  action.'] 
(Ante,  p.  1026;  St.  PL  399 ;  Id.  (Tyler)  347.) 

^"  Commencement  and  conclusion  retained  in  dilatory  pleadings,  because  the 
statute  dispensing  with  them  is  confined  to  pleadings  in  bar,  and  in  bar  of  the 
whole  action.  V.  C.  1873,  c.  167,  §  29 ;  AnU,  p.  1025  ;  St.  PI.  396 ;  Id.  (Ty- 
ler) 345-'6.) 


244.  Replication  to  a  Plea  in  Suspension. 
(See  Ante  p.  1026 ;  St.  PL  App'x,  xiviii,  n  21 ;  Id.  (Tyler,)  App'x,  xxii  n  (20).) 


i245.   Replication  to  a  Plea  in  Abatem^ent  for  Coverture^ — Denying 

the  Fact. 

(3  Chit  PI,  p.  1142  ;  AnU  p.  1020.) 

Title  of  Court       Circuit  Court  for  A  County,  to  wit : 
and  Rules.  Bules  18 — . 

C.  C.  And  the  said  plaintiff,  by  his  attorney, 
vs.                             comes  and  says,  that  by  reason  of  anything 

D.  D.  sued,  &c.  by  the  said  defendant,  in  her  plea  above  al- 

leged, the  said  writ  and  declaration  ought 

CojuAwMn.       not  to  be  quashed,  [or  the  said  plaintiff  ought  to  be  ansuDered  to  his 

said  declaration,']  because  he  says  that  at  the  time  of  issuing  the 

said  writ  against  the  said  defendant,  she,  the  said  defendant,  was 

not  the  lawful  wife  of  the  said  Daniel  D — ,  in  the  plea  mentioned, 

in  manner  and  form  as  the  said  defendant  hath  above,  in  her  said 

CoTidusion.        plea,  alleged.     And  this  the  said  plaintiff  prays  may  be  inquired 

To  the  country,  of  by  the  country. 

G.  K.  L.  T.,  p.  q. 
See  1  Chit.  PI.  590-'91 ;  Id.  677 ;  Bupra,  I^rm  243. 
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24:6.  Beplication  to  Plea  in  Abatement,  for  Variance  between  the 
Writ  and  Declaration. 


Title  of  Omirt 
and  Rules. 

Gossan  Non. 


Conclusion. 


{Ante.  p.  1027.) 

Circuit  Court  for  A .  County,  to  wit : 
Eules  18—. 

C.  C.  And  the  said  plaintiff,  by  his  attorney,  comes  and 
vs.              says  that  by  reason  of  anything  by  the  said  defendant 

D.  D.  in  his  said  plea  above  alleged,  the  said  writ  and  de- 

claration ought  not  to  be  quashed,  because  he  says 
that  there  is  no  variance  between  the  said  writ  and  declaration  in 
manner  and  form  as  the  said  defendant  hath  above  in  his  said 
plea  alleged.     And  this  the  said  plaintiff  prays  may  be  inquired 


To  the  country,  of  by  the  country. 

See  Ante  p.  1484,  Form  243. 


N.  S.  T.,  p.  q. 


247.  Replication  to  Plea  in  Abatement,  for  Non-joinder  of  Co- 
Contractor. 
(3  Chit.  PI.  1142  ;  Ante  p.  1027.) 

Title  of  Cowrt       Circuit  Court  for  A  County,  to  wit : 
and  Rules.  Rules  18 — - 

C.  C. 
vs. 

D.  D. 


Oassari  Non. 


Gonclusion. 
To  the  country. 


And  the  said  plaintiff,  by  his  attorney,  comes  and 
says  that,  by  reason  of  anything  by  the  said  defen- 
dant in  his  said  plea  above  alleged,  the  said  declara- 
tion ought  not  to  be  quashed,  because  he  says  that  the 
said  several  promises  and  undertakings  of  the  said  defendant  were 
not  made  by  the  said  defendant  jointly  and  together  with  the  said  J . 
S.  in  manner  and  form  as  the  said  defendant  hath  above  in  his  said 
plea  in  that  behalf  alleged.  And  this  the  said  plaintiff  prays  may 
be  inquired  of  by  the  country. 

D.  G.  W.,  p.  q. 


248.  Replication  to  a  Common  Traverse — Similiter. 

(St.  PI.  52,  57,  394,  &c.  ;   Id.  (Tyler,)  93.) 


TitU  of  Gmirt 
and  Rules. 


Bimiliter. 


Circuit  Court  for  A  County,  to  wit : 
Eules,  18—. 

C.  C.  And  the  said  plaintiff  as  to  the  said  plea  by  the 
vs.              said    defendant    above    pleaded,   and    whereof    he 

D.  D.  hath  put  himself  on  the  country,  doth  the  like. 

W.  A.  W.,  p.  q. 


249.  Replication  to  General  Issue, — Similiter. 
Same  as  Form  248. 
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250.  Replication  hy  way  of  Traverse,  to  Plea  of  Infancy. 
(St.  PI.  48,  60.; 
TUle  of  Gonurt       Circuit  Court  for  A  County,  to  wit : 

omd  Bukt.  Eules,  18 — . 

C.  C.  And  the  said  plaintiff  comes  and  says  that,  at  the 

vs.  time  of  the  maMng  of  the  said  writing  [or  "  the  eaid 

DenialofPlea.     CD.  contract"  or  "the  said  promise,"  as  the  case  jnay  be] 

in  the  said  declaration  mentioned,  the  said  defendant  was  not  an 

infant  under  the  age  of  twenty-one  years,  in  manner  and  form  as 

CoTielusion.       the  said  defendant  hath  in  his  said  plea  alleged.     And  this  the  said 

plaintiff  prays  may  be  inquired  of  by  the  country. 

J.  A.  W-.,  p.  q. 
See  V.  C.  1873,  c.  167,  §  25. 


251.  Replication  to  Plea  of  Infancy  hy  way  of  Confession  and 

Avoidance. 

(8  Chit.  PI.  147-'8  ;  St.  PI.  898,  &c.  ;  Id.  (Tyler,)  347 ;  AnU,  p.  670,  1028-'9.) 
Title  of  Court       Circuit  Court  for  A  County,  to  wit : 

and  Rules.  Kules,  18 — . 

C.  C.  And  the  said  plaintiff  comes  and  says,  that  after 

Answer  to  vs.  the  making  of  the  said  promises  and  undertakings  [or 

Plea.  D.  D.  "the  said  contract"  or  "the  said  promise"]  in  the 

said  declaration  mentioned,  and  before  the  commencement  of  this 

suit,  to  wit,  on  the day  of ,  in  the  year  of  our  Lord 

eighteen  hundred  and \_ab(nit  the  day  of  defcTidant's  attain- 
ing Ids  age]  the  said  defendant  attained  his  age  of  twenty-one  years, 
and  afterwards  and  before  the  commencement  of  this  suit,  to  wit, 
on  the day  of ,  in  the  year  of  our  Lord  eighteen  hun- 
dred and ,  assented  to,  and  ratified  and  confirmed  the  said 

Conclusion.        several  promises  and  imdertakings  in  the  said  declaration  men- 
Offer  to  verify,  tioned.     And  this  the  said  plaintiff  is  ready  to  verify. 

A.  L.  W.,  p.  q. 
See  V.  0.  1873,  o.  167,  §  25. 


252.  Replication  hy  way  of  Special  Traverse,  to  a  Plea  of  Infancy. 

CAnte,  p.  648,  903 ;  St.  PI.  171,  174 ;  Id.  (Tyler,)  185,  187.) 
Circuit  Court  for  A  County,  to  wit : 
Kules,  18—. 

C.  C.  And  the  said  plaintiff,  by  his  attorney,  domes  and 
vs.              says,  that  the  said  writing  obligatory-  in  the  said 

D.  D.  declaration  mentioned,  was  signed,  sealed  and  de- 
livered, by  the  said  defendant,  on  the  day  next  preceding  the 
twenty-first  anniversary  of  the  said  defendant's  birth :  Without 
this,  that  the  said  defendant  was  then  an  infant,  within  the  age  of 
twenty-one  years:  And  this  he  prays  may  be  inquired  of  by  the 
country. 

J.  D.  M.,  p.  q. 
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253.  Replication  hy  New  Assignment. 

{Ante,  p.  917 ;  3  Chit.  PI.  1213.) 
Circuit  Court  for  A  County,  to  wit : 

Kules,  1.8— 

0.  0.  And  the  said  plaintiff  says  that  he  brought  this  ac- 

Ts.  tion,  not  for  the  trespasses  in  the  said  [second]  plea 

D,  D.  acknowledged  to  have  been  done,  but  for  that  the 

said  defendant  heretofore,  to  wit,  on  the day  of ,  in  the 

year  of  our  Lord  18 — ,  with  force  and  arms,  upon  another  and  dif- 
ferent occasion,  and  for  another  and  different  purpose  than  in  the 
said  [second]  plea  mentioned,  made  another  and  different  assault 
upon  the  said  plaintiff  than  the  assault  in  the  said  [second]  plea  men- 
tioned, and  then  beat,  wounded,  and  ill-treated  him  in  manner  and 
form  as  the  said  plaintiff  hath  above  thereof  complained ;  which 
said  trespasses  above  newly  assigned,  are  other  and  different  tres- 
passes than  the  said  trespass  in  the  said  [second]  plea  acknowledged 
to  have  been  done.     And  this  the  said  plaintiff  is  ready  to  verify. 

E.  R.   M.,  p.  q. 

FoKMS  OF  Rejoindees. 

EEJOINDBES    IN    GENBEAL. 

254.  Similiter  to  Replication  which  tenders  Issue. 
(3  Chit.  PI.  1219.; 
Circuit  Court  for  A  County,  to  wit : 

■ Rules,  18— 

D.  D.  And  the  said  defendant,  as  to  the  said  replication 

ads.  of  the  said  plaintiff  to  the  said  [second]  plea  of  th9 

C.  C.  said  defendant,  and  which  the  said  plaintiff  hath 
prayed  may  be  inquired  of  by  the  country,  doth  the  like. 

J.  M.  McN.,  p.  d. 

255.  Rejoinder  to  Special  Replication,  which  offers  to  Verify. 

(3  Chit.  PI.  1219.) 
Circuit  Court  for  A  County,  to  wit : 
Rules,  18—. 

D.  D.  And  the  said  defendant,  as  to  the  said  replication 
ads.             of  the  said  plaintiff  to  the  said  [second]  plea  of  the 

C.  C.  said  defendant,    saith  that,  [here  state  the  subject- 

matter  of  the  rejoinder ;  and  if  it  deny  the  replication,  conclude 
thusl :  and  of  this  the  said  defendant  puts  himself  upon  the 
country. 

{If,  on  the  other  hand,  the  rejoinder  presents  new  matter  in  con- 
fession and  avoidance,  the  conclusion  should  be  thus']  :  And  this  the 
said  defendant  is  ready  to  verify. 

0.  J.  M.,  p.  d. 

Note. — ^It  will  be  remembered,  that  at  common  law,  all  pleadings  on  the  part 
-of  the  defendant — the  plea,  rejoinder,  rebutter,  &c.,  (except  the  general  issue; 
and  except  also  similiters,  which  accept  an  issue  tendered),  are  wont  to  employ  in 
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what  may  be  called  the  commencement,  the  allegations  of  actionem  non,  and  in  the 
conelumn,  (-where  there  is  an  offer  to  Terify),  a,  prayer  of  jitdgm^nt.  And  it  will 
be  also  remembered,  that  by  statute  in  Virginia,  (in  imitation  of  Bules  of  Court, 
Hil.  Term,  1834),  it  is  provided  that  the  actio,  non,  and  the  prayer  of  judgment 
may  be  omitted  whenever  the  pleading  Sain  bar  of  the  whole  action.  {Ante,  p. 
637-8,  670-'71,  672;  V.  C  1873,  u.  167,  §  25.)  The  form  last  given  follows  the 
statute.  At  common  law,  the  commencement  and  conclusion,  if  we  suppose  the 
rejoinder  to  confess  and  avoid  the  replication,  would  be  as  follows : 

Commencement.  — And  the  said  defendant,  as  to  the  said  replication  of  the  said 
plaintiff  to  the  said  [second]  plea  of  the  said  defendant,  saith,  that  the  said  plain- 
tiff ought  not,  by  reason  of  anything  by  lum  in  that  replication  alleged,  to  have 
or  maintain  his  action  aforesaid  thereof  against  the  said  defendant,  because  he 
saith  that, — 

[Here  state  the  subject-matier  of  the  rejoinder,  and  supposing  it  to  confess  and 
a/ooid  the  replication,  the  conclusion  is  thus  .■] — 

Oonclusion. — And  this  the  said  defendant  is  ready  to  verify  :  Wherefore  h& 
prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  action  afore- 
said thereof  against  the  said  defendant. 

Rejoinders  in  the  Several  Actions. 
256.  Rejoinder  in  JJeht. 

[Supposing  to  an  fiction  of  debt  on  a  bond  there  be  a  plea  of  release,  to  which  the 
plaintiff  replies  that  the  release  is  toidfor  infancy,  and  defendant  proposes  to  rejoin 
a  confirmation  of  release  after  age,  the  rejoinder  might  be  as  follows']  : 
Circuit  Court  for  A  County,  to  wit : 

Rules,  18—. 

D.  D.  And  the  said  defendant,  as  to  the  said  replication 

ads.  of  the  said  plaintiff  to  the  said  plea  of  the  said  de- 

C.  C.  fendant,  saith,   that  after  the  making  of  the  said 

release  in  the  said  plea  mentioned,  and  before  the  commencement 

of  this  suit,  to  wit,  on  the  day  of  ,  in  the  year  18 — , 

the  said  plaintiff  attained  his  age  of  twenty-one  years.  And  the 
said  defendant  further  saith,  that  after  the  said  plaintiff  had  so 

attained  his  age  of  twenty-one  years,  to  wit,  on  the day  of 

,  18 — ,  the  said  plaintiff,  by  a  writing  by  him  then  and  there 

made,  and  signed  by  his  hand,  the  date  whereof  is  the  day  and 
year  aforesaid,  assented  to,  ratified  and  confirmed  the  said  release 
in  the  said  plea  mentioned.  And  this  the  said  defendant  is  ready 
to  verify.  F.  D.  M.,  p.  d. 

257.  Rejoinder  in  Assumpsit. 

[Supposing  to  an  actum  of  assumpsit,  on  a  promissory  note,  there  be  a  plea  of  set- 
off, to  which  the  plaintiff  replies  the  statute  of  limitations,  and  defendant  proposes  to 
rejoin  by  way  of  traverse,  tlie  rejoinder  might  be  as  follows :] 
Circuit  Court  for  A  County,  to  wit : 

Rules,  18—. 

D.  D.  And  the  said  defendant,  as.  to  the  said  replication 

ads.  of  the  said  plaintiff  to  the  said  plea  of  the  said  de- 

C.  C.  fendant,  saith  that  the  cause  of  action  upon  the  said 
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set-off  in  the  said  plea  mentioned,  did  accrue  within years 

next  before  the  filing  of  the  said  plea.  And  of  this  the  said  defen- 
dant puts  himself  upon  the  country. 

G.  W.  M.,  p.  d. 

258.  Rejoinder  in  Trespass. 

(3  Chit.  PI.  1233.) 
[If  to  an  action  of  trespass  quart  al.  fr. ,  defendant  pleads,  hy  way  of  express  color, 
a  demise  from  year  to  yea/r,  to  which  plaintiff  replies  a  notice  to  quit,  and  defendant 
proposes  to  rejoin  that  notice  to  quit  loas  waived,  the  rejoinder  may  be  as  follows  .•] 

Circuit  Court  for  A  County,  to  wit : 
Rules,  18—. 

D.  T).  And  the  said  defendant,  as  to  the  said  replication 

ads.  of  the  said  plaintiff  to  the  said  plea  of  the  said  de- 

C.  C.  fendant,   saith   that  the   plaintiff,  fifter   giving   the 

notice  to  quit  in  the  said  replication  mentioned,  to  wit,  on  the 

day  of ,  in  the  year  18 — ,  waived,  relinquished  and 

abandoned  such  notice,  and  then  assented  and  agreed  to  the  con- 
tinuance of  the  said  demise.  And  this  the  said  defendant  is  ready 
to  verify.  M.  0.  N  ,  p.  d. 

FOEIIS  OF  SuB-BE.JOINDERS. 
SUE-EEJOINDEES     IN     GENERAL. 

259.  Similiter  to  a  Rejoinder  irliicli  tenders  Isstie. 

Circuit  Court  for  A  County,  to  wit : 
Kules,  18—. 

C.  C.  And  the  said  plaintiff,  as  to  the  said  rejoinder  of 
vs.               the  said  defendant,  to  the  said  replication  of  the  said 

D.  D.  plaintiff,  to  the  said  [second]  plea  of  the  said  defen- 
dant, and  of  which  the  said  defendant  hath  put  himself  on  the 
country,  doth  the  like. 

W.  E.  O.,  p.  q. 

260.    Sur-rejolnder  to  a  Rejoinder  to  a  Replication  lohich  Offers 

to  Verify. 

(2  Chit.  PI.  1234.) 
Circuit  Court  for  A  County,  to  wit : 
Rules,  18—. 

C.  C.  And  the  said  plaintiff,  as  to  the  said  rejoinder  of 
vs.               the  said  defendant  to  the  said  replication  of  the  said 

D.  D.  plaintiff  to  the  said  [second]  i>lea  of  the  said  defen- 
dant, saith  that,  \liere  state  the  subject-matter  of  the  sur-rejoinder, 
and  if  it  deny  the  rejoinder,  conclude  to  the  country  ;  if  it  confesses 
and  avoids  it,  with  an  offer  to  verify.  Thus,  (1),  And  this  the  said 
plaintiff  prays  may  be  inquired  of  by  the  country ;  (2),  And  this 
the  said  plaintiff  is  ready  to  verify.  ] 

W.  H.  P.,  p.  q. 

Note.    See  Ante,  p.  1488,  Form  2.56.      The  sur-rejoinders  in  the  several  ac- 
tions, as  well  as  rebutters  and  sur-rebutters,  may  be  easily  framed  from  the  fore- 
going.    See  3  Chit.  PI.  1234  &  seq. 
Vol.  IT.— 94 
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Pleas  to  New  Assignments,  and  Pleadings  Theeeupon. 
It  will  suffice  for  these  to  refer  to  3  Chit.  PI.  1237  &  seq. 

Pleas  Puis  Daeeein  Continuance. 
The  forms  of  these  will  be  found  3  Chit.  PL  1238. 

Bills  of  Exception. 
Forms  of  bills  of  exceptions  are  given  Ante,  p.  743,  744. 

Demueeee  to  Evidence. 

The  form  of  a  demurrer  to  evidence,  and  of  the  joinder  therein,  will  be  found. 
Ante,  p.  750.' 

FOEMB  EbLATING  TO  DEPOSITIONS. 

261.  JVbtice  to  take  Depositions. 

(Sands'  Forms,  200 ;  1  Kob.  Forms,  48.) 
To  Mr.  C.  C.  : 

You  are  hereby  notified,  that  on  the day  of ,  in  the  year  18 — ,  at  the 

office  of in ,  between  the  hours  of and ,  of  that  day,  I  shall  pro- 
ceed to  take  the  depositions  of  Gr.  W.  and  others,  to  be  read  as  evidence  in  my  be- 
half, in  a  certain  action  at  law,  (or  gidt  in  eguUy,)  depending  in  the court  for 

the  ■ of ,  wherein  I  am  defendant,  and  you  are  plaintiff ;  and  if  from  any 

cause  the  taking  of  the  said  deposition  be  not  commenced,  or  if  commenced,  be 
not  concluded  on  that  day,  the  taking  thereof  will  be  adjourned  from  day  to  day, 
{or  from  time  to  time,']  at  the  same  place,  and  between  the  same  hours,  until  the 
same  shall  be  completed. 

Tour  obedient  servant,  D.  D. 

Note.  "When  parties  hve  within  a  convenient  distance,  five  days'  notice  is  usually 
given,  although  less  may  suffice.  In  other  cases  ten  to  fifteen  days  will  be  not 
too  much. 

The  notice  must  be  reasonable  always,  and  it  the  party  be  not  a  resident  of  the 
commonwealth,  notice  may  be  served  on  his  counsel ;  (Sands'  Forms,  200 ;  V.  0. 
1873,  u.  172,  §  36  ;  Id.  o.  163,  §  3)  ;  or  it  may  be  served  on  such  non-resident  by 
the  pubUcation  thereof  for  four  successive  weeks  in  any  newspaper  printed  in  Vir- 
ginia.    (V.  0.  1873,  c.  163,  §  2.) 

The  mode  of  service  is  prescribed  V.  C.  1873,  c.  163,  §  1 ;  Ante,  p.  532-'3. 


262.   Caption  of  Depositioiis,  Depositions,  and  Adjournment. 
(Sands'  Forms,  200 ;  1  Kob.  Fonns,  49,  60.) 

The  depositions  of  G.  W.  and  others,  taken  before  me, ,  a  notary  public 

[or  a  justice  of  the  peace,  or  a  cornmimoner  in  cliancery,  for  the cmirt,']  for 

the of ,  pursuant  to  notice  hereto  annexed,  at ,  [the  place  in- 
dicated in  the  notice,']  in ,  on  the day  of ,  18 — ,  between  the 

hours  of and ,  to  be  read  as  evidence  in  behalf  of  D.  D.,  m  a  certain 
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action  at  law,  [or  suit  in  equity,']  depending  in  the court  of county 

of ,  wherein  D.  D.  is  defendant  and  0.  0.  is  plaintifP. 

Present,  R.  D.,  attorney  for  the  defendant ; 
S.  P.,  attorney  for  the  plaintiff. 
The  witness,  G.  W. ,  being  duly  sworn,  deposes  as  follows : 
Pirst  question  for  defendant. 
Answer. 

Second  question  for  same. 
Answer. 
{Continue  thus  the  examination  in  chief  to  the  end,  writing  the  answers  of  the 
witness,  as  far  as  may  be,  in  his  own  words.] 

Ceoss-Examination  : 

First  question  for  plaintiff. 

Answer. 

Second  question  for  same. 

Answer. 
[Continue  the  cross-examination  to  the  end,  writing  the  answers  of  the  witness,  as 

far  as  may  be,  in  his  own  words.] 
Ee-Examination  : 

First  question  for  defendant. 

Answer. 

Second  question  for  same. 

Answer. 

And  further  this  deponent  saith  not. 

(Signed,)  G.  W. 

No  other  witness  appearing,  the  further  taking  of  these  depositions  is  continued 
untU  to-morrow,  at  the  same  place,  and  between  the  same  hours. 

(Signed,)         ,  N.  P.  [or  /.  P.,  or  Com.  in  Oh.] 

Office  op , 


day  of ,  18—. 

Present,  K.  D. ,  attorney  for  defendant ; 
S.  P.,  attorney  for  plaintiff. 
"Witness  J.  S.,  being  duly  sworn,  deposes  as  follows ; 
First  question  for  defendant. 
Answer. 

&c.  las  in  the  ease  of  the  first  vritness.] 
And  further  this  deponent  saith  not. 

(Signed,)  J.  S. 

263.  Certificate  Authenticating  Depositions. 
Virginia, 

County  (or  Corporation')  of ,  to  wit : 

I, ,  a  justice  of  the  peace,  [or  notary  public,]  for  the  of 


[or  commissioner  in  chomeery,  for  the  court]   in  the  said  State,  do  hereby 

certify  that  the  foregoing  depositions  of  G.  W.  and  J.  S.,  were  duly  taken,  sworn 
to,  and  subscribed  before  me,  at  the  times  and  place,  and  for  the  purpose  therein 
mentioned. 

Given  under  my  hand  this day  of ,  in  the  year  18 — . 

(Signed,)  ,  N.  P.  [or  /.  F.,  or  Com.  in  Ch.] 
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264.  Notice  to  quit  hy  Landlord,  to  Tenant  from.  Year  to  Year. 

(V.  0.  1873,  c.  134,  §  5  ;  Sands'  Forms,  203.) 
To  Mr.  T.  T.: 

You  are  hereby  notified  to  quit  and  deliver  up  to  me  or  my  assigns  [or  to  L.  L., 

whose  agent  lam,  ami  Ms  assigns,']  on  the day  of next,  (that  being: 

the  end  of  the  current  year  of  the  tenancy,)  the  possession  of  the  messuage  or 
dwelling-house  [or  rooms  and  apartments,  ox  farm,  lands  and  premises,  as  the  case 
may  be,]  with  the  appurtenances  which  you  now  hold,  or  claim  to  hold,  of  me 
[or,  of  the  said  L.  Z.,]  situate  in  the of . 

Dated  this day  of ,  in  the  y«ar  18—. 

L.  L.  [or,  A.  A.,  agent  for  L.  X.] 

265.  Notice  hy  a  Tenant  from  Year  to  Year,  of  his  Intention  to 

Quit. 

(V.  C.  1873,  c.  134,  §  5  ;  Sands'  Forms,  204.) 
To  Mr.  L.  L.: 

You  are  hereby  notified  that  on  the day  of next,  (that  being  the- 

end  of  the  current  year  of  the  tenancy,)  I  shall  quit  and  deliver  up  the  possession 
of  the  messuage,  &c.,  [ass  in  preceding  form,']  which  I  now  occupy,  or  which  you 
may  insist  I  hold  of  you,  situate  in  the of  . 

Dated  this day  of ,  in  the  year  18 — . 

T.  T. 

Motions. 

Note. — In  any  case  wherein  there  may  be  judgment  or  decree  for  money  on 
motion,  such  motion  shall  be  after  ten  days'  notice,  unless  some  other  time  be 
specified  in  the  section  giving  such  motion.     (V.  C.  1873,  u.  163,  §  4.) 

The  cases  prominently  excepted  are  the  following,  namely  : 

(1),  Motions  as  substitutes  for  actions,  to  recover  money  on,  any  contra/A. 

Sixty  days'  notice  is  here  required,  and  the  notice  must  be  returned  to  the  clerk's 
office  forty  days  before  the  beginning  of  the  term  at  which  the  motion  is  to  be 
made.     (V.  0.  1873,  o.  163,  §  6 ;  Ante,  p.  523.) 

(2),  Motions  on  forthcoming  bonds,  where  the  original  debt  was  contracted 
prior  to  10th  April,  1865. 

Three  months'  notice  is  then  required.     (V.  C.  1873,  c.  49,  §  43  ;  Ante,  p.  1091.) 

Let  it  be  remembered,  that  where  a  statute  requires  a  notice  to  be  given,  or  any 
other  act  to  be  done  a  certain  time  before  any  motion  or  proceeding,  there  must 
be  that  time  exclusive  of  the  day  for  such  motion  or  proceeding  ;  but  the  day  on 
which  notice  is  given,  or  such  act  is  done,  may  be  counted  as  part  of  the  time. 
(V.  C.  1873,  u.  15,  §  9(cl.  8);  1  Insts.  Com.  &  Stat.  Law,  42  :  Ante,  p.  1091,  &o.) 

266.  Notice  of  Motion,  to  recover  Money  on  Contract. 

(V.  C.  1873,  c.  163,  §  6  ;  AnU,  p.  523.) 
ToMr.  D..D.. 

You  are  hereby  notified,  that  on  the  [second]  day  of  the  next  term  of  the 

court  for  the of ,  I  shall  move  the  said  court  for  judgment  against  you, 

for  the  sum  of dollars,  with  interest  thereon  after  the  rate  of per  centum. 

per  annum,  from  the day  of ,  in  the  year  18 — ,  until  paid,  the  same  being 
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due  to  me  from  you,  by  virtue  of  a  promissory  note  for  the  sum  of dollars, 

made  by  you,  payable  to  me  on  the day  of  — — -,  in  the  year  18 — ,  [or  on  de- 
mand'], and  bearing  date  on  the day  of  ,  in  the  year  18 — . 

Your  obed't  servant,  0.  C. 


267.  Notice  of  Motion  for  Award  of  Execution  on  Forthcoming 

Bond. 

(V.  C.  1873,  0.  185,  §  3  ;  AnU,  p.  829-'30 ;  Id.  1094 :  Sands'  Forms,  435.^ 

To  Messrs  D.  D.  and  S.  S.  : 

Whereas  a  bond  was  executed  by  you  to  me  on  the day  of ,  in  the  year 

18 — ,  in  the  penalty  of  dollars,  with  a  condition  whereby,  after  reciting  that, 

upon  a  judgment  obtained  by  me  in  the ■  court  for  the of  ,  against 

the  said  D.  D. ,  I  had  sued  out  a  writ  of  fieri  fmias  directed  to  the  sheriff  [or  ser- 
geant] of  the ;  of  ,  by  virtue  whereof  certain  goods  and  chattels  had  been 

taken  by  J.  B. ,  deputy  for  L.  M. ,  sheriff  [or  sergeant]  of  the  said ,  to  satisfy 

the  said  execution,  the  amount  whereof  at  the  date  of  the  said  bond,  including  the 

•officer's  fees  and  commissions  [and  other  lawful  charges,  if  any]  vias dollars,  it 

was  provided,  that  if  the  said  D.  D.  should  have  the  said  goods  and  chattels  forth- 
coming on  the  day  and  at  the  place  appointed  for  the  sale  thereof,  the  said  obliga- 
tdou  should  be  void ;  and  the  said  D.  D.  having  failed  to  deliver  the  said  goods 
and  chattels  according  to  the  condition  of  the  said  bond,  or  to  pay  the  amount  due 
on  the  said  execution,  notice  is  hereby  given  to  each  of  you,  that  on  the  [first]  day 
of  the  next  term  of  the  said court  I  shall  move  the  said  court  to  award  execu- 
tion upon  the  said  bond,  in  my  behalf,  against  you  and  each  of  you,  for  principal, 
interest  and  costs- 
Dated  this day  of  ,  in  the  year  18 — •- 

I  C.  C. 

268.  Notice  of  Motion  hy  Surety  against  Principal. 

CV.  0.  1873,  c.  143,  §  6 ;  AnU,  p.  1095 ;  Sands'  Forms,  439.) 
To  Mr.  P.  P, : 

Judgment  having  been  entered  up  in  the court  for  the of ,  at  the 

suit  of  0.  C. ,  against  me  as  surety  for  you,  upon  a  bond,  and  -. dollars,  the 

amount  of  the  said  judgment,  having  been  paid  by  me  as  such  surety,  on  the 

— — ■  day  of ,  18 —  ;  notice  is  hereby  given  you,  that  on  the  [first]  day  of  the 

next  term  of  the  said  court,  wherein  the  said  judgment  was  so  entered  up,  I  shall 
move  the  said  court  for  judgment  against  you,  for  the  full  amount  which  has  been 
paid  by  me  as  aforesaid,  with  lawful  interest  thereon,  from  the  time  the  same  was 
ao  paid. 

Dated  this day  of ,  in  the  year  18 — - 

S.  S. 

269.  Notice  of  Motion  hy  Surety  against  Co-Surety. 

(V.  C.  1873,  c.  143,  §  8  ;  Ante,  p.  1096 ;  Sands'  Forms,  441.) 

To  Mr.  C.  S.  : 

P.  P.,  having  become  insolvent,  and  you  and  myself  being  the  sureties  of  the 
said  P.  P.,  bound  jointly  {ox,iahntly  amd  seoerally]  witli  him  in  a  bond  to  C.  C, 
for  the  payment  of  money,  and  judgment  having  been  obtained  in  the court 
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for  the of ,  npon  the  said  bond,  against  me  as  surety  as  aforesaid,  for 

&c.,  {describe  thejudgmenf]  ;  notice  is  hereby  given  yoo,  that  on  the  [first]  day  of 

the  next  term  of  the  said  court,  wherein  judgment  has  been  so  obtained,  I  shall 

move  the  said  court  to  grant  judgment  and  award  execution  against  you  for  your 

share  and  proportion  of  the  debt,  interest  and  costs,  recovered  by  the  judgment 

aforesaid. 

Dated  this day  of ,  in  the  year  18 — . 

S.  S. 

270.  Wotice  of  Motion  hy  Client  against  Attorney  for  Money 

Received. 
(V.  C.  1873,  u.  160,  §  10  ;  Ante,  p.  17%  ;  Id.  1096;  Sand's  Forms,  443.) 
To  Mr.  A.  A. : 

The  sum  of dollars  having  been  received  by  you,  as  my  attorney,  on  the 

day  of  ■ ,  18 — ,  from  the  sheriff  of  the  county  of ,  tinder  an  execution 

sued  out  of  the court  for  the of ,  upon  a  judgment  therein  rendered 

on  my  behalf  against  one  D.  D. ,  and  payment  of  the  money  so  received  having 
been  demanded  of  you,  and  you  having  failed  and  refused  to  pay  the  same  when  so 
demanded,  notice  is  hereby  given  you,  that  on  the  [first]  day  of  the  next  term  of 

the court  for  the of ,  I  shall  move  the  said  court  to  render  judgment 

against  you  for  the  money  so  received,  and  to  award  damages  in  lieu  of  interest, 
not  exceeding  fifteen  per  centum  per  annum,  from^  the  time  of  your  receiving  the 
said  money  untU  it  shall  be  paid. 

Dated  this day  of ,  in  the  year  18 — . 

C.  C. 

271.  Notice  of  Motion  against  an  Officer,  for  Clerk's  Fees  Collected.. 

(V.  C.  1873,  c.  180,  §  25  ;  AnU,  p.  1096 ;  Sand's  Forms,  443  ) 
To  Mr.  K.  R.,  Sheriff  [or  Sergeant]  of  the of : 

Whereas  I,  C.  C. ,  clerk  of  the court  for  the of did,  on  the 

day  of ,  18 — ,  deliver  to  you  my  account  of  certain  fees  due  to  me  as  such 

clerk,  from  persons  residing  in  the  said  ,  amounting  together  to  the  sum 

of dollars  ;  and  whereas,  you  have  failed,  within  six  months  next  after  such 

delivery,  to  account  with  me  therefor,  and  to  pay  me  the  said  fees,  abating  such  as 

were  charged  to  persons  who  had  no  estate  within  your ,  out  of  which  the  same 

could  be  made,  and  abating  also  your  lawful  commission,  notice  is  hereby  given 

you,  that  on  the  [first]  day  of  the  next  term  of  the court  for  the of , 

I  shall  move  the  said  court  for  judgment  against  you,  for  the  sum  wherewith  you 
are  chargeable  on  accoimt  of  the  said  fees,  together  with  damages  thereon  not  ex- 
ceeding fifteen  per  centum  per  annum,  from  the  expiration  of  the  said  six  months 
till  the  judgment  shall  be  discharged. 

Dated  this day  of .,  in  the  year  18 — . 

C.C. 

272.  Notice  of  Motion  against  an  Officer  for  not  Returning 

Execution. 

(V.  C.  1873,  c.  49,  §  27,  28 ;  Ante,  p.  838 ;  Id.  p.  1096 ;  Sands'  Forms,  444.) 

To  Mr.  E.  R.,  Sheriff  [or  Sergeant^  of  the of . 

Whereas  a  writ  of  fieri  fadas  issued  from  the  clerk's  office  of  the court  for 

the of  ,  on  the day  of  ,  in  the  year  18 — ,  upon  a  judgment  in, 
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my  name  against  D.  D.  for dollars,  with  interest  thereon  after  the  rate  of 

per  centum  per  annum,  from  the  - — -  day  of  ,  18 — ,  till  payment,  and 

dollars  costs,  which  writ  was  returnable  to  the  first  day  of  the  then  next  term 

of  the  said  court,  [or  wfiatever  is  the  return-day^ ;  and  whereas  the  same  came 
into  the  possession  of  J.  B. ,  your  deputy  (|),  and  he  has  failed  to  return  the  same 
to  the  clerk's  ofBce  whence  it  issued,  on  or  before  the  return-day  thereof ;  (*)  notice 

is  hereby  given  you,  that  on  the  [first]  day  of  the  next  term  of  the court  for 

the of ,  I  shall  move  the  said  court  to  fine  you,  according  to  law,  for  the 

failure  to  return  the  said  execution. 

Dated  this day  of  ,  in  the  year  18 — . 

0.  C. 

273.  Notice  where  one  Fine  has  already  ieen  Imposed  upon  Officer. 
(V.  C.  1873,  c.  49,  §  28,  27;  Ante,  p.  838 ;  Id.  1096 ;  Sands'  Form,  444.) 

[As  in  tli£  preceding  form  to  (*),  and  then  say]  :  and  whereas  the  said  court,  on 

the day  of  ,  in  the  year  18  — ,  did  impose  upon  you  a  fine  of dollars, 

for  the  failure  to  return  the  said  execution,  and  the  same  not  being  yet  returned, 
notice  is  hereby  given  you,  that  on,  &c. ,  I  shall  move  the  said  court  to  impose  upon 
you  a  further  fine,  according  to  the  statute  in  such  case  made,  for  the  continued 
failure  to  return  the  said  execution. 

Dated  this day  of ,  in  the  year  18 — .  C.  C. 

274.  Notice  where  the  Officer  Returns  the  Writ,  without  noting 
how  he  has  Executed  it. 

(V.  C.  1873,  c.  49,  §  37,  28  ;  Ante,  p.  838 ;  Id.  1096 ;  Sands'  Forms,  444.) 
[As  in  the  last  Form  but  one,  (No.  272)  to  (J),  and  then  say] :  and  he  has  re- 
turned it  to  the  clerk's  office  whence  it  issued,  without  noting  thereon  how  he  hath 
executed  the  same ;  notice  is  hereby  given  you,  that  on,  &c.,  I  shall  move  the  said 
court  to  fine  you,  according  to  law,  for  the  failure  to  make  a  proper  return  upon 
the  said  execution. 

Dated  this day  of ,  in  the  year  18 — .  C.  C. 


275.  Notice  of  Motion  against  Officer,  for  not  Returning  Forfeited 
Forthcoming  Bond. 

(V.  C.  1873,  c.   49,  §  27,   28  ;  Id.   c.   185,   §  2  ;    AnU,  p.  830  ;    Id.  1096 ;  Sands' 

Forms,  445.) 

To  Mr.  K.  K.,  Sheriff  [or  Sergeant]  of  the  of ■ 

Whereas,  upon  a  judgment  obtained  in  the court  for  the •  of ,  by 

me  against  one  D.  D.  for,  &c.,  [describe  the  judgment,"]  a  writ  of  fieri  facias  was  is- 
sued from  the  clerk's  office  of  the  said  court,  on  the day  of ,  in  the  year 

18 — ,  returnable  to  the  first  day  of  the  then  next  term  thereof,  which  writ  came 
into  the  possession  of  J.  B.,  your  deputy,  (t)  and  was  by  him  levied  on  goods  and 
chattels  of  the  said  D.  D.  (*)  who  gave  bond  with  S.  S.,  his  surety,  to  have  the 
said  goods  and  chattels  forthcoming  at  the  time  and  place  of  sale,  but  afterwards 
failed  to  deliver  and  have  the  same  forthcoming,  according  to  the  condition  of  his 
said  bond;  and  whereas,  the  said  J,  B.,  your  deputy  as  aforesaid,  has  failed  to  de- 
liver the  said  bond  to  me,  or  to  any  one  for  me,  although  it  has  been  demanded  of 
him,  and  has  also  failed  to  return  the  same  to  the  clerk's  office  aforesaid,  within 


14:96  VINDICATING,  ETC.,  EIGHTS  VIOLATED.  [bOOK  IV. 

thirty  days  after  the  forfeiture  thereof  as  required  by  law ;  notice  is  therefore 
hereby  given  you  that  on,  &o.,  I  shall  more  the  said  court  to  fine  you  according  to 
law  for  the  said  failure. 

Dated  this day  of ,  in  the  year  18 — .  C.  C. 


276.  Notice  of  Motion  against  Officer,  for  not  Returning  Account 

of  Bales  of  Goods  sold  under  Execution. 

(V.  C.  1873,  c.  49,  §  27,  28  ;  Ante,  p.  838  ;  Id.  1096  ;  Sands'  Forms,  446.) 

\As  in  lust  Form  to  {*),  and  then  say]  ;  and  whereas  your  said  deputy,  on  the 

day  of ,  18 — ,  made  sale  of  the  s^d  goods  and  chattels,  but  has  failed  to 

return,  in  the  manner  and  time  required  by  the  statute  in  that  case  made,  an  ac- 
count of  the  sales  made  by  him,  in  virtue  of  the  said  execution,  notice  is  therefore 
hereby  given  you  that  on,  <feo.,  I  shall  move  the  said  court  to  fine  you  according  to 
law  for  the  said  failure. 

Dated  this day  of ,  in  the  year  18 — .  C.  C. 

377.  Notice  In  such  Oase,  iy  Defendant  in  Execution. 

To  Mr.  E.  K.,  Sheriff  [or  Sergeant]  of  the of  . 

Whereas,  upon  a  judgment  obtained  in  the court  for  the of .  by 

one  C.  C.  against  me,  for,  <fec.  [yunue  the  last  Worm,  hut  one,  (No.  275,)  to  (J),  and 
then  say]  :  and  was  by  him  levied  on  my  goods  and  chattels ;  and  whereas  your 
said  deputy,  on,  <fcc.  [a»  in  last  Form  to  eni,.] 

278.  Notice  in  such  Case,  hj  Purchaser  of  Goods. 

To  Mr.  R.  B.,  Sheriff  [or  Sergeant]  of  the of . 

Whereas,  upon  a  judgment  obtained  in  the court  for  the of  .  by 

one  0.  C.  against  one  D.  D.,  for,  ifec.  \as  in  Form  275,  to  (*),  and  then  say] :  and 

whereas  your  said  deputy,  on  the  day  of ,  18 — ,  made  sale  of  the  said 

goods  and  chattels,  and  I  became  the  purchaser  of  the  same,  but  your  said  deputy 
has  failed  to  return,  <fec.  \as  in  Form  276,  to  end.] 

279.  Notice  of  Motion  iy  Creditor  against  Officer,  for  Money  Re- 
ceived under  Execution. 

(T.  C.  1873,  c.  49,  §  4.5  ;  Ante,  p.  840-41 ;  Id.  1096  ;  Sands'  Forms,  447  ;  1  Kob. 

Forms,  292.) 
To  Messrs.  E.  E.,  Sheriff,  <fcc.  \asin  foregoing  Forms,]  saA  S.  S.,  T.  T.,  &c.  [naming 
them,]  his  sureties. 

Whereas,  upon  a  judgment  obtained  in  the court  for  the of by 

me  against  one  D.  D.,  for,  <fec.  [describe  the  judgment,]  a  writ  of  fieri  facias  was 

Issued  from  the  clerk's  office  of  the  said  court,  on  the day  of ,  in  the-year 

18—,  returnable  to  the  first  day  of  the  then  next  term,  and  directed  to  the  sheriff 

[or  sergeant]  of  the of ,  upon  which  writ,  J.  B.,  deputy  for  the  said 

[sheriff]  as  aforesaid,  made  return  that,  &c.  [state  the  return]  ;  (*).  And  the 
money  so  by  the  said  deputy,  on  the  said  writ,  returned  levied,  has  not  been  paid 
to  me;  Notice  is  therefore  given  to  each  of  you,  that  on,  <fec.,  I  shall  move  the 
court  for  the of ,  for  judgment  against  you  jointly,  for  the  money 
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so  on  the  said  writ  returned  levied,  with  interest  thereon  after  the  rate  of  fifteen 
per  centum  per  annum,  from  the  return  day  of  the  said  writ,  until  the  judgment 
shall  be  discharged. 

Dated  this day  of ,  in  the  year  18 — .  C.  C. 

Note. — A  like  motion  may  be  made  against  the  deputy  andjhis  sureties.     (V.  C. 
1873,  0.  49,  §  45.) 


280.  Notice  where  the  Execution  was  delivered  to  the  Officer  of  a 
County,  c&c,  wherei?i  Creditor  does  not  Reside. 

(V.  C.  1873,  0.  183,  §  31,  37 ;  AnU,  p.  840,  1096  ;  Sands'  Forms,  447 ;  1  Eob. 

Forms,  292.) 

[Pursue  the  preceding  Form,  279,  to  (*),  and  then  say] :  and  although  in  conse- 
quence of  my  not  residing  in  the of  — ,  I  named in  that  county  [or 

^lorporation]  to  be  my  agent,  for  the  purpose  of  receiving  the  money  on  the  said 
execution,  and  gave  him  a  written  order  therefor,  [the  attorney  at  law  of  the  creditor 
does  not  require  a  written  order,']  yet  the  said  money  has  not  been  paid,  either  to 

the  said or  to  me ;  and  although  the  said hath  demanded  payment  from 

the  said  R,  E.,  sheriff,  [or  sergeant,']  as  aforesaid,  in  his  said  county,  [or  corpora- 
tion,] of  the  money  so  by  the  said  deputy  on  the  said  writ  returned  levied  as  afore- 
said, yet  the  said  money  has  not  been  paid,  either  to  the  said  or  to  me ; 

Notice  is  therefore  given  tcf  each  of  you,  that  on,  &c.  [as  in  the  preceding  Form,  to 
the  end.] 


281.  Notice  of  Motion  against  Officer  and  Sureties,  for  Surplus 
arising  from  Sale  under  Execution . 

<V.  C.  1873,  c.  183,  §  36  ;  Id.  c.  49,  §  45  ;  Ante,  p.  840,  1046  ;  Sands'  Forms,  449  ; 

1  Kob.  Forms,  294.) 
To  Messrs.  R.  R.,  Sheriff  [or  Sergeant,]  of,  &c.,  and  S.  S.,  T.  T.,  <fec.,  [naming 
them,,]  his  sureties. 

Whereas,  upon  a  judgment  obtained  in  the court  for  the of ,  by 

C.  C.  against  me,  for,  <fcc.  [describe  the  judgment,]  a  writ  of  fieri  facias  was  issued 

from  the  clerk's  office  of  the  said  court,  on  the day  of ,  in  the  year  18 — , 

returnable  to  the  first  day  of  the  then  next  term,  and  directed  to  the  said  sheriff 

[or  sergeant,)  of  the  said of ,  upon  which  writ,  J.  B.,  deputy  for  the  said 

R.  E.,  sheriff  [or  sergeant,]  as  aforesaid,  made  return  that,  &c.  [state  the  return,] 
and  there  has  been  a  failure  to  pay  over  to  me  the  surplus  money  arising  from  the 
sale  under  the  said  execution,  which  surplus,  after  satisfying  the  said  G.  C. ,  at  whose 

suit  the  said  sale  was  made,  and  all  costs  and  charges  of  such  sale,  amounts  to 

dollars ;  Notice  is  therefore  hereby  given  to  each  of  you,  that  on,  &c. ,  I  shall 

move  the  said court  for  the of ,  for  judgment  against  you  jointly, 

for  the  said  surplus  money,  with  interest  thereon  after  the  rate  of  fifteen  per 
centum  per  annum,  from  the  return  day  of  the  said  writ  until  the  judgment  shall 
Jbe  discharged. 

Dated  this day  of ,  in  the  year  18^.  D.  D. 
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282.  Notice  of  Motion  hy  Sheriff,  c&c.  against  Deputy,  for  Amount 

ofJudgrmnt  against  Sheriff,  <&c.,  for  Deputes  Misconduct. 
(V.  C.  1873,  c.  i9,  §  46,  46 ;  AnU,  p.  1096 ;  Sands'  Forms,  449  ;  1  Bob.  Forms,  297.  > 

To  Mr.  J.  B.  : 

Whereas,  on  the day  of ,  in  the  year,  L8 —  judgment  was  rendered  by 

the court  for  the of ,  in  favor  of  C.  C.  against  me  as  sheriff  [or  ser- 
geant,^ of  the of ,  for  the  sum  of,  <fec.,  [describe  t?ie  judgment,']  for  and  on 

account  of  your  default  and  misconduct  as  my  deputy  in  the  said  office  of  sheriff, 
[or  sergeant]  ;  Notice  is  therefore  hereby  given  you,  that  on,  &c.,  I  shall  move  the 

court  for  the of ,  for  the  full  amount  of  the  judgment  so  rendered 

against  me,  and  to  award  execution  for  the  same. 

Dated  this day  of ,  in  the  year  18 — .  E.  B.. 


283.    Wotice  of  Motion  by  Sheriff,  c&c,  against  Deputy  and  his 
•    Sureties,  for  other  Moneys. 

(V.  C.  1873,  c.  49,  §  46 ;  AnU,  p.  1096  ;    Sands'  Forms,  452.) 
To  Messrs.  .J.  B.,  S.  S.,  T.  T.,  &o.  [naming  deputy  and  sureties.] 

Whereas,  the  said  J.  B.,  who  came  into  the  office  of  deputy  sheriff  [or  sergeant,] 

under  me,  E.  E.,  the  sheriff  [or  sergeant,]  of  the of ,  is  found  in  arrears 

for  the  following  money  received,  or  which  ought  to  have  been  received,  by  him 
by  virtue  of  his  office,  and  for  which  I,  as  his  principal,  am  chargeable ;  that  is  to 
say,  for,  &c.  {here  specify  the  same.]  And  whereas  the  said  J.  B.  has  not  paid  and 
delivered  the  said  money  to  the  person  [or  persons]  entitled  thereto,  notice  is 

therefore  hereby  given  to  each  of  you,  that  on,  &c. ,  I  shall  move  the court  of 

the of ,  to  give  such  judgment  against  you,  jointly,  as  I  am  liable  to  by 

motion  or  suit  against  me,  on  account  and  by  reason  of  the  said  arrears,  miscon- 
duct, and  default  of  the  said  J.  B. 

Dated  this day  of ,  in  the  year  18 — .  E.  E. 


284.    Notice  of  Motion  hy  Incorporated  Company,  against  Delin- 
quent Stockholder. 

(V.  C.  1873,  e.  o7,  §  23,  25;  1  Eob.  Forms,  282-'3.) 
To  Mr.  D.  D.  : 

Whereas  the  president  and  directors  of  the company,  \using  the  corporate 

name,]  did  by  resolution,  adopted  on  the day  of ,  in  the  year  18 — ,  re- 
quire from  the  stockholders  an  advance  of dollars  on  each  share,  and  adver- 
tised the  said  requisition  in  the ,  a  newspaper  printed  at ,  and  you 

have  failed,  for  one  month  after  such  advertisement,  to  pay  the  sum  required  of 

you  by  the  said  resolution,  amounting  on  your shares  to dollars ;  and 

whereas  the  said  president  and  directors,  after  having  given  one  month's  notice  of 
the  time  and  place  of  sale  by  advertisement  in  the  same  newspaper,  (*)  sold  your 

said shares  at  public  auction,  on  the day  of  — ; ,  in  the  year  18 — . 

when became  the  purchaser  thereof  at  the  price  of doUars,  to  whom 

the  same  have  been  accordingly  conveyed ;  and  whereas  the  said  sale  did  not  pro- 
duce the  sum  required  to  be  advanced,  with dollars,  the  incidental  charges 

attending  the  sale ;  Notice  is  hereby  given  you,  that  on  the  [first]  day  of  the  next 


APPENDIX  OF  FOEMS.]      WKITS  OF  SCIEE  FACIAS.  1499 

term  of  the court  for  the of ,  the  president  and  directors  of 

the  said  company  [employ  the  true  corporate  name,']  will  move  the  said  court  for 

judgment  against  you  for  the  balance  of dollars  due  from  you  as  aforesaid. 

Dated  this day  of ,  in  the  year,  18 — - 

On  behalf  of  the  President  and  Directors, 

C.  C. 

285.  Notice  where  the  Shares  were  Offered  for  Sale,  and  there  were 

no  Bidders. 

(IMm.  Insts.  530-'31.) 
To  Mr.  D.  D.  : 

[As  in  the  last  Form,  to  the  (*),  and  then  say] :  offered  the  said  shares  for  sale, 
at  public  anction,  on  the day  of ,  in  the  year  18^  and  there  were  no  bid- 
ders therefor ;  Notice  therefore  is  hereby  given  you,  that  on  the  [first]  day  of  the 

next  term  of  the  — ^  court  for  the of ,  the  president  and  directors  of 

the  said  company,  [using  tlie  corporate  na/me  as  it  is,\  will  move  the  said  court  for 
judgment  against  you  for dollars,  the  sum  required  to  be  advanced  as  afore- 
said, with dollars,  the  incidental  charges  attending  the  said  attempt  to  sell, 

amounting  together  to dollars. 

Dated  this day  of ,  in  the  year  18 —  ' 

On  behalf  of  the  President  and  Directors. 

C.  C. 

286.  Notice  of  Motion  Try  the  Mutual  Assrarance  Society  against 

Fire,  for  Quotas. 

(1  Rob.  Forms,  283  ;  Currie  v.  M.  A.  Soc.  4  H.  &   M.  315  ;   Greenhow  v.  Barton, 

1  Munf.  590 ;  Greenhow  v.  Buck,  5  Munf.  263  ;  Stratton  v.  M.  A.  Soc.  6  Rand. 

22  ;   M.  A.  Soc.  V.  Stone,  3  Leigh,  218;  Farmers  Bank  v.  M.  A.   Soc.  4  Leigh, 

69  ;  Shirley  v.  M.  A.  Soc.  2  Rob.  705.) 
To  Mr.  D.  D.  : 

Take  notice,  that  on  the day  of  the  next term  of  the court  for  the 

of ,  the  Mutual  Assurance  Society  against  fire  on  buildings  of  the  State 

of  Virginia  will,  by  their  attorney,  move  the  said  court  for  judgment  and  award  of 

execution  against  you,  for  the  sum  of dollars,  that  being  the  amount  of  the 

quotas  for  the  years and ,  due  to  the  said  Society  per  declaration  num- 
bered   ,  and  filed  in  the  general  office  of  assurance,  and  for  lawful  interest  on 

dollars,  part  thereof,  from  the  day  of ,  18 — ,  and  on dollars, 

the  residue  thereof,  from  the  day  of  ,   18 — ,  until  payment,  with 

costs,  damages,  and  expenses,  according  to  law,  and  the  rules  and  regulations  of 
the  said  Society.  J.  R. , 

Prin.  Ag't  Mut.  Ass'e  Society,  &c. 

Weits  of  Sciee  Facias. 

287.  Writ  of  Scire  Facias  to  revive  an  Action  against  a  Personal 

Representative. 
(^Ante,  p.  796 ;  Sands'  Forms,  411 ;  Rob.  Forme,  7,  20.) 
The  Commonwealth  of  Virginia, 

To  the  Sheriff  [or  Sergeant]  of  the of ,  Greeting  : 

Whereas  an  action  has  been  depending  in  our court,  for  the of , 

between  C.  C,  plaintiff,  andD.  D.,  defendant,  and  before  judgment  was  given. 
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or  verdict  rendered  therein,  the  Baid  D.  D .  died,  and  the  plaintiff  has  applied  for 
2,8drefadM  against  E.  F.,  executor  [or  aidminigbra,tor\  of  the  said  D.  D.,  [or 

<ig<dngt  S.  8.,  sheriff  of  the  county  of ,  tDho  was  ordered  by  the  ecfwrtof  the  said 

county  to  take  into  his  possession  the  estate  of  the  said  D.  -D.]  ;  Therefore  we  com- 
mand yon  that  you  make  known  to  the  said  E.  F.,  executor  [or  ad/minisirator,  &c.,'\ 
as  aforesaid,  that  he  be  before  the  judge  of  our  said  court,  at  the  court-house  of 

the  said ,  on  the  first  day  of  the  next  term  [or  that  he  a/ppeanr  at  the  clerk's 

ofke  of  our  said  court,  at  rules  to  he  holden  for  the  said  court,  on  the  first  Monday 

in next,'\  to  show  cause,  if  any  he  can,  why  the  said  action  should  not  be 

proceeded  in  to  a  final  judgment.     And  have  then  there  this  writ.     WitneBB,  B. 

T.,  clerk  of  our  said  court,  at  the  court-house,  this day  of ,  in  the 

year  of  our  Lord  eighteen  hundred  and* ;  and  of  our  foundation  the . 

Teste,  B.  T.,  Clerk. 

288.  Scire  Facias  to  revive  an  Action  of  Detinue  against  a  Per- 

sonal Hepresentative. 

(Ante,  p.  794  ;  Sands'  Forms,  412 ;  Rob.  Forms,  23.) 
The  Commonwealth  of  Virginia, 

To  the  Sheriff  [or  Sergeant]  of  the of ,  Greeting  : 

Whereas  an  action  of  detinue  has  been  depending  in  our court  for  the 

of  ,  between  CO.,  plaintiff,  and  D.  D. ,  defendant,  and  before  judg- 
ment was  given,  or  verdict  rendered  therein,  the  said  D.  D.  died  ;  And  whereas 
now,  on  behalf  of  the  said  C.  C. ,  we  are  informed  that  since  the  death  of  the  said 
D.  D. ,  the  property  for  which  the  said  action  was  brought  has  come  to  the  hands 
of  E.  F.,  executor  [or  administrator,  &c.,'\  of  the  said  D.  D.  :  And  the  said  0.  C 
hath  applied  for  a  scire  facias,  according  to  the  form  of  the  statute  ;  Therefore  we 
command  you,  that  you  make  known  to  the  said  E.  F. ,  executor  [or  administrator, 
<fec.,]  as  aforesaid,  that  he  be  before  the  judge  of  our  said  court,  at  the  court- 
house of  the  said ,  on  the  first  day  of  the  next  term,  [or  that  Tie  appear  at  the 

clerKs  office  of  our  said  court,  at  the  rules  to  be  holden  for  the  said  court,  on  the 

first  Monday  in  next,]  to   show   cause,  if  he   can,  why   the  said  action 

should  not  be  proceeded  in  to  a  final  judgment.  And  have  then  there  this  writ. 
Witness,  &c.,  [as  in  Form,  287.] 

289.  Scire  Facias  where  Execution  has  not  issued  within  the  Year, 

{Ante,  p.  799  ;  Sands'  Forms,  412.) 
The  Commonweilth  of  Virginia, 

To  the  Sheriff  [or  Sergeant]  of  the of ,  Greeting : 

Whereas,  C.  C,  at  a court  for  the of ,  at  the  court-house  of  the 

said ,  on  the day  of ,  in  the  year  18 — ,  by  the  judgment  of  our  said 

court,  recovered  against  D.  D. dollars,  with  interest  thereon,  after  the  rate 

of per  centum  per  annum,  from  the day  of ,  18 — ,  tUl  payment,  for 

a  certain  debt,  and  the  interest  thereon,  and  also dollars,  for  his  costs  by  him 

about  his  suit,  in  that  behalf  expended  ;  whereof  the  said  D.  D.  is  convict,  as  by 
the  record  thereof  in  our  same  court  manifestly  appears  ;  (■*)  And  whereas  now, 
on  behalf  of  the  said  C.  C.  it  is  said,  that  although  judgment  be  given  as  afore- 
said, yet  execution  of  the  debt,  interest  and  costs  aforesaid,  still  remains  to  be 
made ;  but  more  than  a  year  has  passed  since  the  judgment ;  Therefore,  at  the 
instance  of  the  said  C.  C,  we  command  yon,  that  you  make  known  to  the  said  D. 
D.,  that  he  be  before  the  judge  of  our  said  court,  at  the  court-house  of  the  said 
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,  on  the  first  day  of  the  next  term,  [or  that  Iw  appear  at  the  clerk's  office  of  our 

said  court,  at  the  rules  to  he  hx>lden  for  tlie  said  court,  on  the  first  Monday  in 

next,'\  to  show  cause,  if  any  he  can,  why  the  said  0.  C.  ought  not  to  have  execu- 
tion against  him  of  the  debt,  interest  and  costs  aforesaid,  according  to  the  judg- 
ment aforesaid.     And  have  then  there  this  writ.     Witness,  &o. ,  [as  in  Form  287. 2 

290.  Scire  Facias  upon  a  Judgment  in  Detinue,  to  revive  the 
Action  against  Defendants  Personal  Representative. 

{Ante,  p.  794;  Sands' Forms,  414;  Kob.  Forms,  23.) 
The  Commonwealth  of  Virginia, 

To  the  Sheriff  [or  Sergeant]  of  the of  ,  Greeting  : 

Whereas  C.  C,  at  a court  for  the of ,  at  the  court-house 

of  the  said ,  on  the day  of  ,  in  the  year  18 — ,  by  the  judgment 

of  our  said  court,  recovered  against  D.  D.  the  following  property,  to  wit,  a ,  of 

the  price  of dollars,  if  it  might  be  had,  but  if  not,  then  the  price  aforesaid 

of  the  said  property,  or  of  such  of  it  respectively  as  might  not  be  had,  and  also 

■ dollars,  which  to  the  said  C.  C,  in  the  same  court  were  adjudged  for  his 

damages  which  he  sustained  by  occasion  of  the  detention  of  the  said ,  and 

dollars  for  his  costs  by  him  about  his  suit  in  that  behalf  expended,  whereof  the 
said  D.  D.  was  convict,  as  by  the  record  thereof  in  our  same  court  remaining,  mani- 
festly appears;  And  whereas  now,  in  behalf  of  the  said  C.  C,  it  is  said,  that  al- 
though judgment  be  given  as  aforesaid,  yet  execution  thereof  still  remains  to  be 
had  ;  and  we  are  informed  that  since  the  said  judgment  was  given  the  said  D.  D. 
has  died,  having  first  made  his  last  will  and  testament,  and  thereof  appointed 
E.  F.  executor,  who  hath  proved  the  same,  and  taken  upon  himself  the  burden  of 
its  execution,  [or,  died  intestate,  and  administration  of  his  personal  estate  has  been 
granted  to  E.  V.]  ;  and  we  are  further  informed,  that  since  the  death  of  the  said 
C.  D. ,  the  property  aforesaid  has  come  to  the  hands  and  possession  of  the  said  E. 
F.,  executor  [or  administTatorl  as  aforesaid,  that  he  be,  &c.,  at,  ifec,  on,  &c.,  to 
show,  if  he  have  anything  to  say,  why  the  said  D.  D.  ought  not  to  have  execution 

against  hun  for  the aforesaid,  if  they  may  be  had,  but  if  not,  then  for  the 

price  aforesaid  of  it,  and  execution  against  him,  as  such  executor  [or  administra- 
tor] as  aforesaid,  of  the  damages  and  costs  aforesaid,  to  be  levied,  as  to  the  said 
damages  and  costs,  of  the  goods  and  chattels  which  were  of  the  said  E.  F.,  at  the 
time  of  his  death,  in  the  hands  of  the  said  E.  F.  to  be  administered.  And  have 
then  there  this  writ.     Witness,  &c.,  [as  in  Form  287.] 

291.  Scire  Facias  upon  a  Judgment  on  a  Bond  with  Collateral 
Condition,  and  Assigning  new  Breaches. 

(Y.  C.  1873,  c,  178,  §  17 ;    Ante,  p.  25,  584 ;    Sands'  Forms,  418 ;    Bob.   Forms, 

17;  1  Eob.  Forms,  250.) 
The  Commonwealth  of  Virginia, 

To  the  Sheriff  [or  Sergeant]  of  the of  ,  Greeting  : 

Whereas  C.  C,  at  a court,  held  for  the  ■ of  ,  at  the  court- 
house, on  the day  of  ,  in  the  year  18 — ,  by  the  judgment  of  our  said 

court,  recovered  against  D.  D.  the  sum  of dollars,  \tlw  penalty  ofths  bond] 

for  a  certain  debt,  and  also dollars,  for  his  costs  by  him  about  his  suit  in 

that  behalf  expended,  whereof  the  said  D.  D.  is  convict,  as  appears  to  us  of  re- 
cord ;  but  the  said  judgment  was  to  be  discharged  by  the  payment  of  dol- 
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lars,  then  assessed  for  the  damages  snstained  by  the  said  0.  C,  by  occasion  of 
the  breach  which  had  been  assigned  of  the  condition  of  the  writing  obligatory 
in  the  declaration  in  the  said  suit  mentioned,  with  interest  thereon,  after  the  rate, 
&B.,  from,  &o.,  till  payment,  and  the  costs  aforesaid,  and  snch  other  damages  as 
might  be  thereafter  assessed,  upon  a  writ  or  writs  of  scire  facias  being  sned  out 
on  the  said  judgment,  and  new  breaches  of  the  said  writing  obligatory  assigned. 
And  whereas  now,  the  said  CO.,  for  further  and  other  breaches  of  the  condi- 
tion of  the  said  writing  obligatory,  according  to  the  form  of  the  statute  in  snch 
case  made,  gives  our  said  court  here  to  understand  and  be  informed,  &c.,  [assign- 
ing the  further  Tyreache»\  ;  which  said  several  breaches  of  the  condition  of  the  said, 
writing  obligatory  so  assigned,  the  said  .0.  C.  doth  aver,  and  give  our  said  court 
here  to  understand  and  be  informed,  are  further  and  other  breaches  than  the 
breach  for  and  by  reason  of  which  he  obtained  the  said  judgment  so  by  him  re- 
covered as  aforesaid  ;  and  for  which  other  and  further  breaches,  he  hath  humbly 
besought  us  to  provide  him  a  proper  remedy ;  Therefore  we  command  you,  that 
you  make  known  to  the  said  D.  D.,  that  he  be  before  the  judge  of  our  said  court, 

at  the  court-house  of  the  said ,  on  the  first  day  of  the  next  term,  [or  that 

he  a/ppear  at  the  clerk's  office  of  our  said  court,  at  the  rules  to  be  Ttolden  for  the  said 
court,  on  the  first  Monday  in Tiexf],  to  show  cause,  if  any  he  can,  why  exe- 
cution should  not  be  had  and  awarded  against  him  upon  the  judgment  aforesaid, 
for  the  damages  which  the  said  C.  C.  hath  sustained  by  reason  of  the  said  further 
and  other  breaches  of  the  condition  of  the  writing  obligatory  aforesaid.  And 
have  then  there  this  writ.     Witness,  <fcc.,  [as  in  IForm  287.] 


292.  Scire  Facias  against  an  Administrator  de  bonis  non. 

(Sands'  Forms,  416  ;  1  Eob.  Forms,  249.) 

The  Commonwealth  of  Virginia, 

To  the  Sheriff  [or  Bergeanf]  of  the of ,  Greeting : 

Whereas  C.  C,  at  a court  held  for  the  of ,  at  the  court- 
house, on  the day  of ,  in  the  year  18 — ,  by  the  judgment  of  our  said 

court,  recovered  against  D.  D.,  as  executor  of  the  last  will  and  testament  [or  ai 

administrator  of  the  perrsonal  estate^  of  E.  E.,  deceased,  the  sum  of dollars, 

(fee.,  [redte  the  judgment,^  whereof  the  said  D.  D.,  as  executor  [or  administrator] 
as  aforesaid  is  convict,  as  by  the  record  thereof  in  the  same  court  manifestly  ap- 
pears ;  (*)  And  whereas,  afterwards  the  said  D.  D.  died,  since  whose  death,  ad- 
ministration of  the  personal  estate  of  the  said  E.  E.,  deceased,  left  unadministered 
by  the  said  D.  D.,  [with  the  will  of  the  said  E.  E.  annexed.]  has  been  granted  to 
F.  P.,  as  we  are  informed  ;  And  whereas  now,  on  behalf  of  the  said  C.  C,  it  is 
said  that  although  judgment  be  given  as  aforesaid,  yet  execution  of  the  debt  [or 
damages'],  interest  and  costs  aforesaid,  stiU  remains  to  be  made ;  Therefore  at 
the  instance  of  the  said  C.  C,  we  command  you,  that  you  make  known  to  the  said 
F.  F.,  administrator  as  aforesaid,  that  he  be  before  the  judge  of  our  said  court, 

at  the  court-house  of  the  said ,  on  the  first  day  of  the  next  term,  [or  thM  he 

a/ppear  at  the  clerVs  office  of  our  said  court,  at  the  rules  to  be  hoUen  for  the  scad 

court,  on  the  first  Monday  in next,]  to  show,  if  he  has  anything  to  say, 

why  the  said  C.  C.  ought  not  to  have  execution  against  him,  the  said  F.  P.,  as 
such  administrator  as  aforesaid,  of  the  debt  [or  damages],  interest  and  costs  afore- 
said, to  be  levied  of  the  goods  and  chattels,  which  were  of  the  said  E.  E.,  deceased, 
at  the  time  of  his  death,  in  the  hands  of  the  said  F.  F.,  to  be  administered.  And 
have  then  there  this  writ,  &c.,  [as  in  Vorm  287.] 
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293.  Scire  Facias  on  a  Judgment  against  a  Personal  Representa- 

tive, to  he  Levied  Quando  Acciderint. 
(Sands'  Forms,  419  ;  1  Bob.  Forms,  251.) 
The  Commonwealth  of  Virginia, 

To  the  Sheriff  [or  Sergeant]  of  the  of ,  Greeting : 

Whereas  C.  0. ,  at  a  court,  held  for  the  of  at  the  oonrt- 

house,  on  the day  of ,  in  the  year  18 — ,  by  the  judgment  of  our  said 

court,  recovered  against  D.  D.,  executor  of  the  last  will  and  testament  [or  admin- 
istrator of  the  personal  estate]  of  E.  E. ,  deceased,  the  sum  of dollars,  with 

interest  thereon,  aftep  the  rate,  <fec.,  from,  &c.,  till  payment,  and  also  

dollars,  for  his  costs,  by  hitn  about  his  suit  in  that  behalf  expended,  to  be  levied 
of  the  goods  and  chattels  which  were  of  the  said  E.  E.,  deceased,  at  the  time  of 
his  death,  [toho  died  intestate],  and  which,  since  the  plea  pleaded  by  the  said  D. 
D.  in  the  said  suit,  had  come,  or  which  should  thereafter  come  to  the  hands  of 
of  the  said  D.  D.,  as  such  executor  [or  administrator]  to  be  administered;  as  by 
the  record  of  the  said  judgment  in  our  said  court  manifestly  appears ;  And 
whereas  now,  on  behalf  of  the  said  C.  C,  it  is  said  that  although  judgment  be 
given  as  aforesaid,  yet  execution  of  the  debt  [or  damages],  interest  and  costs 
aforesaid,  still  remains  to  be  made ;  and  that  since  the  said  plea  pleaded,  divers 
goods  and  chattels,  which  were  of  the  said  E.  E.,  at  the  time  of  his  death,  came 
to  and  are  now  in  the  hands  of  the  said  D.  D.,  as  executor  [or  administrator]  as 
aforesaid,  to  be  administered;  Therefore,  at  the  instance  of  the  said  C.  0.,  we 
command  you,  that  you  make  known  to  the  said  D.  D.,  executor  [or  administrator] 
as  aforesaid,  that  he  be  before  the  judge  of  our  said  court,  at  the  court-house  of 

the  said ,  on  the  first  day  of  the  next  term  [or  that  he  appea/r  at  the  clerk's 

offlae  of  our  said  court,  at  tJie  rules  to  be  holden  for  the  said  court,  on  the  first  Mon- 
day in next,]  to  show,  if  he  has  anything  to  say,  why  the  said  0.  C.  ought 

not  to  have  execution  against  him,  the  said  D.  D.,  executor  [or  administrutor]  as 
aforesaid,  of  the  debt  [or  damages],  interest  and  costs  aforesaid,  according  to  the 
judgment  aforesaid,  to  be  levied  of  the  goods  and  chattels,  which  were  of  the 
said  E.  E.,  deceased,  at  the  time  of  hi-s  death,  and  which  have  come  to  and  are 
now  in  the  hands  of  the  said  D.  D.,  as  executor  [or  administrator]  as  aforesaid, 
to  be  administered.  And  have  then  there  this  writ.    Witness,  &c.,  \as  in  Form  287.] 

294.  Scire  Facias  to  have  a  neio  Execution,  where  the  Sale  of  Pro- 
perty is  indemnified,  and  the  Value  is  recovered  from  the 

Fxecution-  Creditor. 

(V.  C.  1873,  c.  183,  §  39  ;  1  Kob.  Forms,  252;  Sands'  Forms,  420.  )j 
The  Commonwealth  of  Virginia, 

To  the  Sheriff  [or  "Sergeant"]  of  the of  ,  Greeting  : 

Whereas,  C.  C,  at  a court,  held  for  the of ,  at  the  court-house, 

on  the day  of ,  in  the  year  18 — ,  by  the  judgment  of  our  said  court, 

recovered  against  D.    D.   the  sum  of   dollars,    with  interest    thereon, 

after  the  rate,  &c.,  from,  &c.,  till  payment,  for  a  certain  debt,  [or  for  certain 

damages],  and  the  interest  thereon,  and  also dollars,  for  his  costs  by  him 

about  his  suit  in  that  behalf  expended,  whereof  the  said  D.  D.  is  convict,  as  by 
the  record  thereof  in  our  said  court  manifestly  appears.  And  whereas,  after  the 
said  judgment  was  so  given,  a  writ  ot  fieri  facias  was  sued  out  thereupon,  directed 
to  the  sheriff  [or  sergeant]  of  the  of  ,  who  levied  the  same  on  the 
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following  property,  to  wit,  {here  specify  i<] ;  and  a  doubt  arising  whether  the  right 
of  the  said  property  was  in  the  said  D.  D.  or  not,  the  said  sheriff  [or  sergeant], 
applied  to  the  said  0.  0.  for  an  indemnifying  bond,  with  security,  conditioned 
according  to  law;  which  bond  was  accordingly  given,  and  the  sheriff  [or 
sergeanf]  aforesaid,  after  such  notice  as  the  law  requires,  sold  the  said  property 

afterwards,  to  wit,  on  the day  of  ,  18—,  for  a  large  sum  of  money,  to 

wit,  for  the  sum  of dollars;  And  whereas,  afterwards,  one  E.  E.,  who 

claimed  the  said  property,  prosecuted  his  action  upon  the  bond,  and  in  the 
said  action  recovered  against  the  said  C.  C.  damages  to  a  large  amount,  to  wit,  to 

the  amount  of  the  said  sum  of  dollars,  last  above  named ;  which  being 

shown  to  the  oourtfrom  which  the  said  execution  issued,  our  said  court  did  there- 
upon quash  so  much  of  the  return  on  the  said  execution  as  related  to  the  sale 
aforesaid ;  And  whereas  now,  the  said  C.  C.  desires  that  a  new  writ  or  writs  of 
execution  may  be  awarded  for  the  amount  for  which  the  said  property  was  sold, 
together  with  legal  interest  fiom  the  day  of  sale ;  Therefore  we  command  yon 
that  you  make  known  to  the  said  D.  C,  that  he  be  before  the  judge,  &c.,  on,  <fee., 
[or  that  he  appear  at  the  clerk's  office,  <fec.]  [as  in  the  preceding  Form],  to  show,  if 
he  has  anything  to  say,  why  a  new  writ  or  writs  of  execution  should  not  be  ac- 
cordingly awarded.  And  have  then  there  this  writ.    Witness,  &c.,  [asinForm2?,7.] 

295.  Scire  Facias  upon  Hecognizanxe  to  Keep  the  Peace. 

CSands'  Forms,  421  ;   1  Kob.  Forms,  260.) 
The  Commonwealth  of  Virginia, 

To  the  Sheriff  [or  Sergeant]  of  the of ,  Greeting : 

"Whereas,  at  a court  held  for  the of ,  on  the day  of ,  18 — , 

before  the  judge  of  our  said  court,  D.  D.,  E.  E.,  and  F.  F.  personally  appeared 
and  severally  acknowledged  themselves  to  be  indebted  to  the  Commonwealth  of 
Virginia,  that  is  to  say,  the  said  D.  D.  in  the  sum  of. dollars,  and  the  said  E. 

E.  and  F.  F.  in  the  sum  of dollars  each,  to  be  levied  of  their  respective  goods 

and  chattels,  lands  and  tenements,  and  to  the  said  Commonwealth  rendered,  with 
a  condition  that  if  the  said  D.  D.  should  keep  the  peace,  and  be  of  good  behavior 
towards  all  the  citizens  of  this  Commonwealth,  and  particularly  towards  a  certain 
X.  Y. ,  for  the  term  of  one  year  then  next  ensuing,  then  the  recognizance  aforesaid 
was  to  be  void,  as  by  the  record  of  the  said  recognizance,  remaining  in  our  said 
court,  appears ;  And  whereas  the  said  D.  D.  has  not  kept  the  peace  and  been  of 
good  behavior  towards  all  the  citizens  of  this  Commonwealth  for  the  term  of  one 
year  next  ensuing  the  date  of  the  said  recognizance,  [or  if  one  yea/r  has  not  elapsed' 
since  the  scire  facias  issued,  say — has  not,  from  the  time  of  the  said  recognizance, 
kept  the  peace  and  been  of  good  behavior  towards  all  the  citizens  of  this  Common- 
wealth,] but  has  broken  the  peace,  and  been  of  bad  behavior,  in  this,  that  before 
the  expiration  of  one  year  next  ensuing  the  date  of  the  said  recognizance,  to  wit, 
on  the day  of  — — ,  18 — ,  at  the  county  aforesaid,  the  said  D,  D.  violently  as- 
saulted and  beat  one  X.  Y. ,  whereby  the  condition  of  the  said  recognizance  is  broken. 
Therefore  we  command  you,  that  you  make  known  to  the  said  D.  D. ,  E .  E. ,  and 

F.  F.  that  they  be  before  the  judge,  &o. ,  on,  &c.  [or  tJiat  Tie  appear  at  the  clerk's 
office,  dec,  as  in  Form  293,]  to  show,  if  anything  for  themselves  they  have  to  say, 
why  the  said  Commonwealth  may  not  have,  for  its  own  use,  execution  against  the 

said  D.  D.,  of  the  said dollars,  and  against  the  said  E.  E.  and  F.  F.,  of  the 

said dollars,  to  be  levied  of  their  respective  goods  and  chattels,  lauds  and 

tenements,  according  to  the  form  and  effect  of  the  recognizance  aforesaid.  And 
have  then  there  this  writ.     Witness,  <fec.  [as  in  Form  287.] 
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296.  Scire  Facias  on  Hecognizance  to  appear  and  answer  a  Felony. 

(Sands'  Forms,  422 ;  1  Kob.  Forms,  261.) 
The  Commonwealth  of  Virginia, 

To  the  Sheriff  [or  Sergeant]  of  the of ,  Greeting : 

Whereas,  at  a court  held  for  the of  • ,  at  the  court-house,  on  the 

day  of ,  18 — ,  before  the  judge  of  our  said  court,  D.  D.,  E.  E.,  and  F.  F. 

personally  appeared  and  severally  acknowledged  themselves  to  be  indebted  to  the 
Commonwealth  of  Virginia,  that  is  to  say,  the  said  D.  D.  in  the  sum  of dol- 
lars, and  the  E.  E.  and  F.  F.  in  the  sum  of dollars  each,  to  be  levied  of  their 

respective  goods  and  chattels,  lands  and  tenements,  and  to  the  said  Commonwealth 
rendered  ;  Yet  upon  condition  that  if  the  said  D.  D.  should  personally  appear  be- 
fore the  judge  of,  &c. ,  at,  &c. ,  on  the  first  day  of  the  then  next  term,  to  answer  us 
of  a  certain  felony  whereof  he  stood  accused,  and  should  not  depart  thence  with- 
out the  leave  of  the  said  court,  then  the  said  recognizance  was  to  be  void,  as  by  a 
copy  of  the  said  recognizance  to  our  said court  transmitted,  and  now  remain- 
ing filed  among  the  records  thereof,  manifestly  appears ;  And  whereas  the  said 
D.  D.  hath  failed  to  make  his  personal  appearance  before  the  judge  of  our  said 

court,  at  the  time  and  place  aforesaid,  according  to  the  condition  of  the  said 

recognizance,  as  appears  of  record ;  Therefore,  &c.  [as  in  the  preceding  Porm, 
No.  29,5.] 

Forms  in  Equity. 
Note.  — These  being  given  in  the  text,  must  here  be  simply  referred  to,  as  follows  : 

297.  Memorandum  for  Suit  in  Equity. 
Ante,  p.  1116. 

298.    Writ  of  Summons  in  Chancery. 
Ante,  p.  1116. 

299.  Order  Appointing  a  Guardian  ad  Litem. ' 
Ante,  p.  1118. 

300.  Bill  in  Chancery. 
Ante.,  p.  1141. 

301.   Order  of  Injunction  in  Yacation!': 
Ante,  p.  1146. 

302.  Demurrer  to  Bill  in  Chancery. 
Ante,  p.  1153. 

303.   General  Formula  for  Plea  in  Chancery. 
Ante,  p.  1172. 

304r.  Plea  in  Abatement  in  Chancery. 
Ante,  p.  1172. 
Vol.  ly.— 95 
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305.  Plea  of  Statute  of  Limitations  in  Equity . 
AnU,  p.  1173. 

306.  Plea  of /Statute  of  Parol  Agreements  in  Equity. 
AnU,  p.  1173. 

307.  Disclaimer  in  Chancery. 
Ante,  p.  1175. 

308.  Formulce  for  the  Several  Parts  of  the  Answer. 

AnU,  p.  1186,  1187. 

309.  Formula  for  the  Essential  Parts  of  the  Answer. 

Ante,  p.  1187. 

310.  Formula  for  Full  Answer. 
Ante,  p.  1188. 

311.  Answer  of  Infant  Defendant. 
Ante,  p.  1190. 

312.  Interlocutory  Decree. 
Ante,  p.  1205. 

313.  Final  Decree. 
Ante,  p.  1208.       , 

314:.  Report  of  Master-Commissioner,  c&c. 
Ante,  p.  1244. 

315.  Notice  of  Mastej'-Commissioner. 
Ante,  p.  1245. 

316.  Settlement  of  Executor's  Account. 
Ante,  p.  1246-7. 


FOEMS    IN    AdmIEALTY. 

317.  Liiel  in  Pem. — General  Form. 
Ante,  p.  1258 ;  2  Abbott's  U.  S.  Pract.  370. 
District  Court  of  the  United  States, 

For  the  [Eastern]  District  of  fTirginia]  :  In  Admiralty. 
To  the  Honorable  B.  W.  H.,  Judge  of  the  District  Court  of  the  United  States,  in 
and  for  the  [Eastern]  District  of  [Virginia.] 

The  libel  of  A.  B.,  [desorMng  the  libellant,  as — of  the  city  of ,  merchant, 

Ac,  as  the  case  may  Je,]  (a)  against  the  [ship]  W.,  whereof  U.  V.  is  or  lately  was 
master,  her  tackle,  apparel,  furniture,  [and  cargo,]  (J),  and  against  all  persons  in- 
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tervenlng  for  their  interest  in  the  said  vessel,  (c)  in  a  oause'of  contract,  [or  as  the 
case  may  Je,]  civil  and  maritime,  alleges  and  articulately  propounds  as  foUows  : 

(d)  First,  That  [here  set  forth  tJie  first  statement  of  the  libel,  and  follow  with 
others  in  distinct  articles,  numericaUy  arranged.  The  last  article  should  be  as  follows} : 
'  [Tenth,']  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States,  and  of  this  honorable  court. 

(e)  Wherefore  the  libeUant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  honorable  court,  in  cases  of  admiralty  and  maritime  jurisdiction, 
may  issue  (/)  against  the  said  [ship,]  her  tackle,  apparel,  furniture,  [and  cargo,] 
and  that  (p)  all  persons  claiming  any  right,  title,  or  interest  in  the  said  [ship,  or 
ship  and  cargo]  (A)  may  be  cited  to  appear  and  to  answer  upon  oath,  all  and  sing- 
ular the  matters  aforesaid,  and  that  this  honorable  court  would  be  pleased  to  de- 
cree (i)  the  payment  of  the  damages  aforesaid,  [or  as  the  case  may  be,]  witb  costs, 
and  that  the  said  vessel  [or  vessel  and  cargo]  may  be  condemned  and  sold  to  pay 
the  same,  and  that  the  libellant  may  have  such  other  and  fiurther  reUef  in  the  pre- 
mises as  in  law  and  justice  he  may  be  entitled  to  receive. 

(Signed,)  A.  B. 

Sworn  to  before  me,  this day  of ,  18 — . 

"W.  B.  Q.,  Proctor.  G.  H., 

O.  A.  T.,  Advocate.  U.  8.  Oommismner. 

[318.  Libel  in  Item  and  in  Personam. 

[Pursue Worm  ZVJ'fo  (5),  and  then  say] :  and  against  Y.Z.,  (describing  the  defen- 
dant,) [and  proceed  as  in  Form  317  to  (g),  and  then  say] :  the  said  Y.  Z.,  and  [then 
follow  Form  317  to  the  end.] 

319.  Zibel  in  Personam. — General  Form. 

[Proceed  as  in  Form  817  to  (a),  and  continue]  against  T.  Z.,  of  the  city'of , 

merchant,  [desoribing  defendant  according  to  the  fact,]  owner  of  the  shipW.,  [con- 
tinue in  the  same  Form  to  (c),]  in  a  cause  of  [as  in  the  Form  to  (/),  and  then  say]  ; 
against  the  said  Y.  Z.,  and  that  he  may  be  cited  to  appear,  and  to  answer  upon 
oath  [as  in  the  said  Form.] 

[If  the  a/rrest  of  the  defendant  is  sought,  proceed  as  in  said  Form  317,  from  (e),  as 
follows]  :  Wherefore  the  Ubellant  prays  that  a  warrant  of  arrest  in  due  form  of  law, 
according  to  the  course  of  this  honorable  court,  in  cases  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said  Y.  Z.,  and  that  he  may  be  cited  to  appear 
and  to  answer  on  oath  this  libel,  and  the  matters  therein  contained,  and  that  this 
honorable  court  will  be  pleased  to  decree  to  the  libeUant  the  payment  of  the  dama- 
ges aforesaid,  [or  as  the  case  may  be,]  with  costs,  and  to  give  such  other  and  further 
reUef  as  in  law  and  justice  he  may  be  entitled  to  receive. 

320.  Stipulation  for  LibellanCs  Costs. 
(Ante,  p.  1259 ;  2  Abb.  U.  S.  Pr.  371.) 
District  Court  of  the  United  States, 

For  the  [Eastern]  District  of  [Virginia]  : 

Filed  the  ■ day  of ,  18—- 

Stxpulation  foe  Libbllant's  Costs,  entebbd  into  puesttant  to  the  Eulbs  and 
Peaotioe  of  this  Coubt. 
Whereas  a  libel  was  filed  in  this  court,  on  the day  of ,  in  the  year 
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18—,  by  A.  B.  against  [the  ship  W.,  her  tackel,  apparel,  furniture,  and  cargo,]  for 
the  reasons  and  causes  in  the  said  libel  mentioned,  and  praying  that  [the  same  may 
be  condemned  and  sold  to  answer  the  prayer  of  the  libellant],  and  the  said  libeUant 
and  S.  S.,  his  surety,  hereby  consenting  and  agreeing  that,  in  case  of  default  or 
contumacy  on  the  part  of  the  libellant,  or  his  surety,  execution  may  issue  against 
their  goods  and  chattels  and  lands,  for  the  sum  of  two  hundred  and  fifty  dollars  ; 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom  it 
may  concern,  that  the  stipulators  undersigned  shall  be,  and  each  of  them  is 
bound  in  the  sum  of  two  hundred  and  fifty  dollars,  conditioned  that  the  libellant 
above-named  shall  appear  and  answer  to  the  cause,  and  to  interrogatories,  and 
shall  pay  all  such  costs  as  shall  be  awarded  against  him  by  this  court,  or  in  case  of 
appeal,  by  the  appellate  court.  » 

(Signed,)  A.  B. 

S.  S. 

Taken  and  acknowledged  before  me,  this day  of  -; ,  18 — . 

G.  H.,  XT.  B.  Oommisgioner. 

Jicstification  of  Surety. 

[Eastern]  District  of  [Virginia],  to  wit ; 

S.  8.,  of  the  city  of ,  [merchant,]  party  to  the  above  stipulation,  being 

duly  sworn,  says  that  he  resides  at  No.  , street,  in  the  city  of ,  and 

that  he  is  worth  the  sum  of  [five]  hundred  dollars,  over  and  above  all  his  just  debts 

and  liabilities. 

(Signed,)  S.  S. 

Sworn  to  this day  of ,  18 — ,  before  me. 

G.  H.,  U.  8.  Commissioner. 

Becorded  the day  of ,  18 — . 

J.  E.  P.,  Clerk. 

321.  Attachment  and  Monition  in  Rem. 
(Ante,  p.  1259-'60;  2  Abb.  U.  S.  Pr.  372.) 
[Eastern]  District  of  [Virginia],  to  wit : 
The  President  of  the  United  States  of  America, 

To  the  Marshal  of  the  [Eastern]  District  of  [Virginia],  Greeting : 

Whereas  a  libel  hath  been  filed  in  the  District  Court  Of  the 
[Seal  of  court.]        United  States  for  the  [Eastern]  District  of  [Virginia],  on  the 

•  day  of ,  in  the  year  18 — ,  by  A.  B.  against  the  [ship] 

W.,  her  tackle,  apparel,  furniture,  and  cargo,  [according  to  the  Uiel,']  in  a  cause  of 
contract,  civil  and  maritime,  for  the  reasons  and  causes  in  the  said  hbel  mentioned, 
and  praying  the  usual  process  and  monition  of  the  said  court,  in  that  behalf  to  be 
made,  and  that  aU  persons  interested  in  the  said  vessel,  her  tackle,  &a.  [as  db(nie,'\ 
may  be  cited  in  general  and  special  to  answer  the  premises,  and  aU  proceedings 
being  had,  that  the  said  vessel,  her  tackle,  <fec.,  may,  for  the  causes  in  the  said  Kbel 
mentioned,  be  condemned  and  sold  to  pay  the  demands  of  the  libellant  [thus  recit- 
ing iriefly  the  objects  and  prayer  of  fhe  libeV\  : 

You  are  therefore  hereby  commanded  to  attach  the  said  vessel,  her  tackle,  Ac. , 
and  to  detain  the  same  in  your  custody  until  the  further  order  of  the  court  respect- 
ing the  same,  and  to  give  due  notice  to  all  persons  claiming  the  same,  or  knowing  or 
having  anything  to  say  why  the  same  should  not  be  condemned  and  sold  pursuant 
to  the  prayer  of  the  said  libel,  that  they  be  and  appear  before  the  said  court,  to  be 
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held  in  and  for  the  [Eastern]  District  of  [Virginia],  at  the ,  in  the  city  of ,  on 

the "day  of ,  18 — ,  at  twelve  o'clock  noon  of  the  same  day,  if  the  same  shall 

be  a  day  of  jurisdiction,  otherwise  on  the  next  day  of  jurisdiction  thereafter,  then 
and  there  to  interpose  a  claim  for  the  same,  and  to  make  their  allegations  in  that 
behalf.  And  what  you  shall  have  done  in  the  premises  do  then  and  there  make 
return  thereof,  together  with  this  writ. 

"Witness,  the  honorable  B.  W.  H.,  judge  of  the  said  court,  at  the  city  of , 

in  the  [Eastern]  District  of  [Virginia],  this day  of ,  in  the  year  of  our 

Lord  onethousand  eight  hundred  and ,  and  of  our  independence  the . 

0.  A.  K.,  Proctor  for  Libellant.  3.  B.  P.,  Clerk, 


[Indorsement.'] 

I  hereby  depute  E.  F.  to  execute  the  within  process.     Dated day  of , 

18—. 

C.  P.  B.,  U.  8.  Marslml. 


322.  Return  of  Marshal  on  Attachment  and  Monition. 

C2  Abb.  U.  S.  Pr.  373.) 
[Indorsed  on  the  vmt.'] 
In  obedience  to  the  within  monition,  I  attached  the  [ship]  W. ,  therein  described, 

on  the day  of ,  18 — ,  and  have  given  due  notice  to  all  persons  claiming 

the  same,  that  this  court  will,  on  the day  of ,  18 — ,  [if  that  day  should  be 

a  day  of  jurisdiction,  if  not,  on  the  next  day  of  jurisdiction  thereafter,]  proceed  to 
the  trial  and  condemnation  thereof,  should  no  claim  be  interposed  for.the  same,  (a} 

Dated  this day  of ,  18—. 

C.  P.  B.,  U.  8.  Marshal. 


323.  Attachment  in  Hem,,  with  Citation  in  Personam. 
{Ante,  p.  1259-'60;  2  Abb.  U.  S.  Pr.  373.) 
[Eastern]  District  of  [Virginia],  to  wit : 
The  President  of  the  United  States  of  America, 

To  the  Marshal  of  the  [Eastern]  District  of  [Virginia],  Greeting : 

Whereas  a  libel  in  rem  and  in  personam  hath  been  filed  in 
[Seal  of  court.]        the  District  Court  of  the  United  States  for  the  [Eastern]  Dis- 
trict of  [Virginia],  on  the  ■ day  of  ,  in  the  year  of 

our  Lord  eighteen  hundred  and ,  by  A.  B.,  against  the  [ship]  W.,  her  tackle, 

&c.,  and  against  the  freight  due  for  the  cargo  now  or  lately  laden  therein]  accord- 
ing to  the  tenor  of  the  libeT],  and  against  U.  V.,  [master  of  the  said  ship]  for  the 
reasons  and  causes  in  the  said  libel  mentioned,  and  praying  the  usual  process  and 
monition  of  the  said  court  in  that  behalf  to  be  made,  and  that  the  said  [master] 
and  all  persons  interested  in  the  said  vessel,  her  tackle,  &c. ,  may  be  cited  in 
general  and  special,  to  answer  the  premises,  and  all  proceedings  being  had,  that 
the  said  vessel,  her  tackle,  &c. ,  may,  for  the  said  causes  in  the  said  libel  men- 
tioned, be  condemned  and  sold  to  pay  the  demands  of  the  libeUant : 

You  are,  therefore,  hereby  commanded  to  attach  the  said  vessel,  her  tackle,  <fcc. , 
and  to  detain  the  same  in  your  custody,  until  the  further  order  of  the  court  re- 
specting the  same,  and  to  give  due  notice  to  all  persons  claiming  the  •  same,  or 
knowing  or  having  anything  to  say,  why  the  same  should  not  be  condemned  and 
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sold  pursuant  to  the  prayer  of  the  said  libel,  that  they  be  and  appear  before  the 

said  court,  to  be  held  in  and  for  the  [Eastern]  District  of  [Virginia],  at  the , 

in  the  city  of ,  on  the day  of ,  18 — ,  at  eleven  o'clock  in  the  forenoon 

of  the  same  day,  if  the  same  shaU.be  a  day  of  jurisdiction,  otherwise  on  the  next 
day  of  jurisdiction  thereafter,  then  and  there  to  interpose  a  claim  for  the  same, 
and  to  make  their  allegations  in  that  behalf.  And  we  do  hereby  further  empower, 
and  strictly  command  and  charge  you,  the  said  marshal,  that  yon  cite  and  ad- 
monish the  said  respondent,  if  he  shall  be  found  within  the  jurisdiction  of  this 

court,  that  he  be  and  appear  before  the  said  district  court,  on  the day  of 

,  18 — ,  at  the  United  States  court  rooms  in  the  city  of ,  then  and  there 

to  answer  the  said  libel,  and  to  make  his  allegations  in  that  behalf ;  and  have  yon 
then  there  this  writ,  with  your  return  thereon. 

Witness,  &c.    ITeete,  as  at  the  close  of  Form  321.] 
W.  G.  E.,  Proctor  for  LibelUmt.  '  J.  K.  P.,  Clerk. 

[Indorsement  as  in  Form  321.] 

324:.  Return  of  Marshal  on  Attachment  and  Citation. 
(2  Abb.  U.  S.  Pr.  374.D 
[The  same  as  in  Form  322,  to  (a),  and  then  add] :  And  I  have  cited  the  defen- 
dant, U.  v.,  within  named,  [and  the  defendant,  Y.  Z.,  is  not  found  within  this 
district,  after  due  and  diligent  search.] 

Dated  this day  of ,  18—. 

C.  P.  B.,  U.  8.  Marshal. 

325.  Citation  in  Personam. 
iAnte,  p.  1259-'60;  2  Abb.  TJ.  S.  Pr.  374.) 
[Eastern]  District  of  [Virginia],  to  wit  : 
The  President  of  the  United  States  of  America, 

To  the  Marshal  of  the  [Eastern]  District  of  [Virginia],  Greeting : 

Whereas  a  libel  has  been  filed  in  the  District  Court  of  the 
[Seal  of  court.]        United  States  for  the  [Eastern]  District  of  [Virginia],  on  the 

day  of ,  in  the  year  of  our  Lord  eighteen  and 

,  by  A.  B.,  against  T.  Z.,  in  a  certain  action,  civil  and  maritime,  for  [wages] 

therein  alleged  to  [be  due  to]  the  said  libellant,  amounting  to doEars,  [a] 

and  praying  that  a  citation  may  issue  against  the  said  respondent,  pursuant  to  the 
rules  and  practice  of  this  court : 

You  are,  therefore,  hereby  commanded  to  cite  and  admonish  the  said  respon- 
dent, if  he  shall  be  found  within  the  jurisdiction  of  the  said  court,  that  he  be  and 

appear  before  the  said  district  court,  on  the day  of ,  18 — ,  at  [the 

United  States  court-rooms]  in  the  city  of ,  then  and  there  to  answer  the 

said  libel,  and  to  make  his  allegations  in  that  behalf;  (6)  and  have  you  then 
there  this  writ,  with  your  return  thereon.     [Teste,  as  at  close  of  Form  321.] 
J.  W.  S.,  Proctor  for  lAbeUant. 

326.  Citation  in  Personam,  with  a  Clause  of  Attachment,  if  not 

Found. 
(2  Abb.  U.  S.  Pr.  374.) 
[Proceed  as  in  Form  325,  to  (6),  and  continue] :  and  if  the  said  respondent  can- 
not be  found,  that  you  attach  his  goods  and  chattels  to  the  amount  of dol- 
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lars,  in  the  said  libel  sued  for;  and  if  such  property  cannot  be  found,  that  yon 
attach  his  credits  and  effects  to  the  said  amount,  in  the  hands  of  D.  E.,  garnishee ; 
and  that  yon  cite  and  admonish  the  said  garnishee,  that  he  be  and  appear  before 
the  said  district  court  at  the  time  and  place  aforesaid,  and  there  answer  on  oath 
or  solemn  affirmation  as  to  the  debts,  credits  or  effects  of  the  said  respondent  in 
his  hands,  and  to  such  interrogatories  touching  the  same  as  may  be  propounded 
by  the  libellant ;  and  that  you  have  then  there  this  writ,  with  your  return  thereon. 
ITeste,  as  at  close  of  Form  321.] 


327.  Wa7'mnt  of  Arrest  in  Personam. 
(Ante,  p.  1259-'60 ;  2  Abb.  TJ.  S.  Pr.  375.) 
{Proceed  as  in  Form  325,  to  (a),  and  continue']  :  and  praying  that  a  warrant  of 
arrest  may  issue  against  the  said  defendant : 

You  are  therefore  hereby  commanded  to  take  and  arrest  the  said  defendant, 
if  he  shall  be  found  in  your  district,  and  him  safely  keep,  so  that  you  may  have 

his  body  before  the  said  district  court  on  the day  of ,  18 — ,  at  [the 

United  States  court-rooms]  in  the  city  of ,  then  and  there  to  answer  the 

said  libel,   and  to  make  his   allegations  in  that  behalf ;    and  have  you  then 
there  this  writ,  with  your  return  thereon,     [Teste,  as  at  close  of  Form  321.] 

[Mwrkfor  Bail.] 
The  marshal  will  hold  the  defendant  [to  bail  in  the  sum  of  dollars- 
Dated  this day  of ,  18—. 

J.  B.  P.,  Clerk. 


328.  £ond  to  Marshal  on  Arrest  of  Defendant. 
{Ante,  p.  1259-'60;  2  Abb.  TJ.  S.  Pr.  375.) 

Know  all  men  by  these  presents,  that  we,  D.  D. ,  S.  S.  and  E.  B. ,  are  held  and 
firmly  Dound  unto  C.  P.  B. ,  marshal  of  the  [Eastern]  District  of  [Virginia],  in 

the  sum  of dollars,  lawful  money  of  the  United  States,  to  be  paid  to  the 

said  C.  P.  B.,  his  executors,  administrator  or  assigns  ;  to  which  payment  well  and 
truly  to  be  made,  we  bind  ourselves  and  each  of  us,  jointly  and  severally,  our  and 
each  of  our  heirs,  executors  and  administrators,  firmly  by  these  presents.  Sealed 
with  our  seals  this day  of ,  in  the  year  18 — . 

Whereas  a  libel  has  been  filed  in  the  District  Court  of  the  United  States,  for  the 

[Eastern]  District  of  [Virginia],  on  the . day  of ,  18 — ,  by  A.  B.,  against  the 

above-bounden  D.  D. ,  in  a  certain  action,  civil  and  maritime,  for  [seaman's  wages] 
therein  alleged  to  be  due  and  owing  to  the  said  libellant,  amounting  to dol- 
lars :  Now  the  condition  of  the  above  obligation  is,  that  if  the  above-bounden  D. 

D.  shall  appear  in  the  said  suit  before  the  said  district  court,  on  the day  of 

■,  18 — ,  at  the  [United  States  court-rooms],  in  the  city  of ,  and  abide 

by  all  orders  of  the  said  court,  interlocutory  or  final,  in  the  cause,  and  pay  the 
money  awarded  by  the  final  decree  rendered  therein,  in  the  said  court,  or  in  any 
appellate  court,  then  the  above  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue. 

Sealed  and  dehvered  in  the  presence  of  D.  D.  [Seal.] 

G.  G.  S.  S.    [Seal.] 

H.  H.  E.  E.  [Seal.] 
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329.  Bond  to  Marshal,  to  discharge  Vessel  Attached. 
(3  Abb.  U.  S.  Pr.  375.; 
District  Court  of  the  United  States  of  America, 
For  the  [Eastern]  District  of  [Virginia]  : 

Filed  the day  of  ,  18—. 

Know  all  men  by  these  presents,  that  we,  D.  D.,  S.  S.  and  E.  B.,  are  held  and 
firmly  bound  unto  C.  P.  R.,  marshal  of  the  United  States  for  the  [Eastern]  Dis- 
trict of  [Virginia],  in  the  sum  of  dollars,  to  be  paid  to  the  said  C.  P.  E., 

his  executors,  administrators  or  assigns ;  for  the  payment  of  which  well  and 
truly  to  be  made,  we  bind  ourselves,  and  each  of  us,  our  and  each  of  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the day  of  ,  in  the  year  of  our  Lord 

eighteen  hundred  and . 

Whereas  a  libel  has  been  filed  in  the  District  Court  of  the  United  States  for 

the  [Eastern]  District  of  [Virginia],  on  the day  of  ,  In  the  year  of  oxrr 

Lord  eighteen  hundred  and ,  by  A.  B.,  libellant  against  the  [ship]  W.,  for 

the  sum  of dollars,  on  which  process  of  attachment  has  issued,  and  the 

said  [ship]  is  in  custody  of  the  said  marshal,  under  the  said  attachment,  and  the 
said  D.  D.  has  applied  for  a  discharge  of  the  said  [ship]  from  the  custody  of  the 
marshal,  and  has  filed  a  claim  to  the  said  [ship]  as  owner  thereof,  and  has  filed  a 
stipulation  for  the  said  claimant's  costs,  pursuant  to  the  rules  and  practice  of  the 
said  court :  Now,  therefore,  the  condition  of  the  above  obligation  is  such,  that  if 
the  above-bonnden  D.  D.  shall  abide  by  and  perform  the  decrees,  interlocutory 
or  final,  in  the  cause,  in  this  cotirt,  or  in  any  appellate  court,  then  the  above  obliga- 
tion shall  be  void,  otherwise  the  same  shall  be,  and  remain  in  full  force  and  virtue. 
Sealed  and  delivered  in  the  presence  of  D.  D.  [Sbai.] 

G.  G.  S.  S.    [Seal.] 

H.  H.  K.  E.   [Seai.] 

Justification  of  Sureties. 
[The  same  as  in  Form  320.] 

Certificate  of  Approval. 

I  approve  of  the  suf&ciency  of  the  sureties  to  the  within  bond.     Dated  this 

•day  of  ,  18 — . 

Eecorded  the day  of  ,  18 — . 

(Signed,)  J.  J.,  Jndge,  [or  OoUeetor  of  Port.'i 

330.  Order  entering  Appearance,  on  giving  Foregoinq  Bond. 

(2  Abb.  U.  S.  Pr.  376,  276.) 
At  a  stated  [or  «peciaX\  term  of  the  District  Court  of  the  United  States  of 
America  for  the  [Eastern]  District  of  [Virginia],  held  at  the  [United  States  court- 
rooms], in  the  city  of  ,  on  the day  of  ,  in  the  year  of  our  Lord 

eighteen  hundred  and : 

Present,  the  Honorable  E.  W,  H„  District  Judge. 

A.  B.  i Libellant. 

vs.     \  Upon  a  libel  against  the  [ship]  W. 
D.D.  ) Claimant. 
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On  filing  claim,  and  stipulation  for  claimant's  costs,  together  with  a  bond  under 
the  act  of  Congress,  in  double  the  amount  claimed  by  the  libeUant,  approved  by  the 
district  judge,  on  motion  of  K.  K.  B.,  proctor  for  the  claimant,  it  is  ordered  that 
the  appearance  of  the  claimant  be,  and  the  same  is  hereby  entered,  and  that  a 
■copy  of  this  order  be  delivered  to  the  marshal. 


}  to  wit : 
a,   ) 


331.  Notice  for  Publication  of  Contents  and  Purpose  of  Libel. 
(2  Abb.  U.  S.  Pr.  376.; 
United  States  of  America, 

[Eastern]  District  of  [Virginia, 

Whereas  a  libel  hath  been  filed  in  the  District  Court  of  the  United  States  of 

America,  for  the  [Eastern]  District  of  [Virginia],  on  the day  of  ,  in 

the  year  of  our  Lord  eighteen  hundred  and ,  by  A.  B.,  against  the  [ship]  W., 

her  tackle,  <feo.  ; 

And  whereas  the  substance  of  the  said  libel  is,  that  \insefrt  a  brief  statement  of 
the  allegations  of  the  libel]  ;  And  praying  that  the  said  vessel,  her  tackle,  &c. ,  may 
be  condemned,  and  sold  to  pay  the  demand  of  the  libellant :  Now,  therefore,  in 
pursuance  of  the  monition,  under  the  seal  of  the  said  court,  to  me  directed  and 
delivered,  I  do  ^ereby  give  public  notice  to  aU  persons  claiming  the  said  vessel, 
hei  tackle.  &c.,  or  in  any  manner  interested  therein,  that  they  be  and  appear  be- 
fore the  said  district  court,  to  be  held  at  the  United  States  court  rooms  in  the  city 

of    •,  in  and  for  the  said  district,  on  the  day  of  ,  18 — ,  at  

o'clock  of  that  day,  provided  the  same  shall  be  a  day  of  jurisdiction,  otherwise  on 
the  next  day  of  jurisdiction  thereafter,  then  and  there  to  interpose  their  claims, 
and  to  make  their  allegations  in  that  behalf.    Dated  this day  of ,  18 — . 

D.  S.,  Proctm- for  Libellant.  C.  P.  K.,  U.  8.  Marshal. 


332.  Order  on  Return  of  Process  in  Rem,  for  a  Default,  and 

Reference  to  a  Commissioner. 

(Ante,   p.  1261,  1262 ;  2  Abb.  U.  S.  Pr.  377.) 

[Oaption  and  title  of  the  cause,  as  in  Form  330.] 

The  marshal  having  returned  on  the  monition  issued  to  him  in  the  above-en- 
titled cause,  that  in  obedience  thereto  he  has  attached  the  said  [ship]  W.,  her 
tackle,  apparel,  furniture  and  cargo,  and  has  given  due  notice  to  all  persons  claim- 
ing the  same,  that  the  court  would  on  this  day,  at o'clock,  proceed  to  the 

trial  and  condemnation  thereof,  should  no  claim  be  interposed  therefor,  which 
return  has  been  filed,  and  the  usual  proclamation  having  been  made,  and  no  per- 
son having  appeared  or  interposed  a  claim  to  the  said  [ship]  W.,  her  tackle,  &c., 
[as  above]  : 

Now,  on  motion  of  C.  T.  B.,  proctor  for  the  libeUant,  Ordered  that  the  defaults 
of  all  persons  be,  and  the  same  are  hereby  entered  herein,  and  that  the  said  vessel, 
her  tackle,  &a.,  be  condemned  to  pay  the  demand  of  the  libellant ; 

(S)  And  on  like  motion,  it  is  further  Ordered,  that  it  be  referred  to  a  commis- 
sioner of  this  court  to  ascertain  and  compute  the  amount  due  the  libeUant  for 
[seaman's  wages],  and  to  report  thereon  to  this  court  with  all  convenient  speed. 
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333.  Order  on  Return  of  Process,  where  Claim  is  Filed. 

(2  Abb.  p.  S.  Pr.  3770 

[Ocuption  and,  title  of  fhe  cause,  as  in  JP'orm  330.] 

The  marshal  having  returned  upon  the  monition  [in  this  cause,  that  he  had  at- 
tached the  said  vessel,  her  tackle,  &e. ,  and  had  given  due  notice  to  all  persons 
claiming  the  same,  that  this  court  would  on  this  day  proceed  to  the  trial  and  con- 
demnation thereof,  should  no  claim  be  interposed  for  the  same,  and  the  usual  pro- 
clamation having  been  made,  and  D.  T>.  having  appeared  and  filed  his  claim  to  the 
said  vessel,  her  tackle,  4c. ,  as  owner,  [or  duly  authorized  agent  of  T.  Z. ,  the  owner,'] 
and  having  been  allowed days  to  iile  his  answer  herein  : 

Now,  on  motion  of  C.  T.  B  ,  proctor  for  the  UbeUant,  Ordered  that  default  nisi 
of  the  said  claimant  be  entered,  and  that  the  defaults  of  all  others  be  entered 
herein. 

834:.  Order  on  Return  of  Process  in  Personam,  for  Default,  and 

Reference  to  a  Commissioner. 

(2  Abb.  U.  S.  Pr.  378.) 

\Gwption  and  title  of  the  cause,  as  in  Form  330.] 

The  process  in  this  cause,  being  returned  personally  served,  the  defendant  is 
duly  called  and  does  not  appear ;  and  on  motion  of  C.  T.  B.,  proctor  for  the  libel- 
lant,  the  said  defendant  is  pronounced  to  be  in  contumacy  and  default,  and  the 
libel  is  adjudged  to  be  taken  pro-confesso  against  him,  and  is  referred  to  G.  H. ,  a 
commissioner,  to  ascertain  the  amount  due  to  the  libellant,  and  to  report  the  same 
to  the  court  with  aU  convenient  speed. 

335.  Claim  to  Property  Interposed. 

(2  Abb.  tr.  S.  Pr.  378;  Ben.  Adm.  501,  505-'6  ;  AnU,  p.  1264.) 

{Caiption  and  title  of  the  cause,  as  in  Form  330.] 

And  now  D.  D.,  owner  [or  duly  authorized  agent  of  Y.  Z.,  owner,]  of  the 
[ship]  W.,  intervening  for  the  interest  of  himself  [or  of  fhe  said'jY .  Z.,]  in  the  said 
[ship]  W. ,  appears  before  this  honorable  court  and  makes  claim  to  the  said  [ship] 
W.,  her  tackle,  &c.,  as  the  same  are  attached  by  the  marshal,  under  process  of  this 
court,  at  the  instance  of  A.  B.,  and  the  said  D.  D.  avers  that  he  [or  the  said  Y.  Z., 
owner,]  was  in  possession  of  the  said  [ship]  at  the  time  of  the  attachment  thereof, 
and  that  the  person  above  named  is  the  true  and  bona  fide  owner  of  the  said  [ship J, 
and  that  no  other  person  is  the  owner  thereof;  wherefore  he  prays  to  defend 
accordingly.  Y.  Z. 

Sworn  to  and  subscribed  this day  of ,  18 — ,  before  me, 

G.  H.,  U.  8.  Commisnoner. 
G.  D.  S,,  Proctor  for  Claimant. 

336.  Stipulation  for  Costs,  to  ie  Given  hy  the  Claimant. 
(2  Abb.  378;  Ben.  Adm.  504.) 
District  Court  of  the  United  States, 

For  the  [Eastern]  District  of  [Virginia]  : 

Filed  the day  of ,  18—. 

StIPIJIiATION  EnTEKED  into  PuBSUiNT  TO  THE  RtTLES  AND  PbACTIOE  OP  THIS  CoiTET. 

Whereas  a  libel  was  filed  in  this  court  on  the day  of ,  in  the  year  of  our 
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Lord  eighteen  hundred  and ,  by  A.  B.,  against  (as)  the  [ship]  W.,  her  tackle, 

apparel,  furniture,  and  cargo,  for  the  reasons  and  causes  in  the  said  (J)  libel  men- 
tioned, and  praying  that  the  same  may  be  condemned  and  sold,  (c)  to  answer  the 
prayer  of  the  libellant ; 

And  whereas,  also,  (<f)  a  claim  has  been  filed  in  said  cause  byD.  D.,  and  the  said 
claimant,  and  S.  S.,  surety,  (e)  the  parties  hereto  hereby  consenting,  that  in  case 
of  default  or  contumacy  on  the  part  of  the  claimant  or  his  surety,  a  summary  de- 
cree may  be  entered  against  them,  and  each  of  them,  and  that  execution  thereon 
for  the  sum  of  two  hundred  and  fifty  dollars  may  iasue  against  their  goods,  chat- 
tels and  lands : 

Now  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom  it  may  concern, 
that  the  undersigned  stipulators  shall  be  and  are  hereby  bound  in  the  sum  of  two 
hundred  and  fifty  dollars,  conditioned  that  the  claimant  above  named  shall  pay  all 
costs  and  expenses  (/)  which  shall  be  awarded  against  him  by  the  final  decree  of 
this  court,  or  upon  an  appeal  by  the  appellate  court. 

D.  D. 
S.  S. 

Taken  and  acknowledged  this day  of ,  18 — ,  before  me. 

J.  E.  P.,  Clerk. 

Justification  of  Security. 
{The  same  as  in  Form  320.] 

337.   The  Like  Stipulation  hy  Defendant. 

(2  Abb.  U.  S.  Pr.  379.) 

[Pursue  Form  336  to  (a),  and  then  say']  :  against  Y.  Z. ,  for  the  reasons  and  causes 

in  the  said  libel  mentioned  ;  and  whereas  the  said  Y.  Z.  has  appeared  in  said  suit, 

and  the  said  Y.  Z.  and  S.  S.,  his  surety,  [continue  as  in  Form  336,  from  (e)  to  the 

end,]  the  parties  hereto,  &c.,  [substituting  the  defendant /or  claimant.] 


338.    I%e  Like  Stipulation^  hy  Intervenor. 
(2  Abb*U.  S.  Pr.  379) 
[Proceed  as  in  Form  336,  substituting  intervenor  for  claimant.]     [Insert  at  (c2), 
in  place  of  what  follows  in  that  Form  to  («).]    Y.  Z.  has  intervened  for  his  interest, 
and  the  said  Y.  Z.  and  S.  S.,  his  surety,  [insert  at  (/),]  and  damages. 


339.  Affidavit  to  obtain  Lnterlocutory  Sale. 

District  Court  of  the  United  States, 

For  the  pSastem]  District  of  [Virginia]  : 

A.  B.  J Libellant, 

vs.    '  Upon  a  Kbel  against_the  [ship]  W. 

D.  D.  S -.Claimant. 

A.  B.,  the  libellant  in  this  cause,  bemg  duly  sworn,  says  that  [insert  a  brief  state- 
ment of  the  facts,  showing  a  sale  to  be  proper  ;  e.  g.,  the  ship  "W.  is  now  at  the 

wharf  in  the  port  of ,  subject  to  large  and  increasing  expense  for  wharfage, 

keeper's  fee,  and  other  charges  ;  that  she  is  in  a  damaged  condition,  and  requires 
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care  and  repairs ;  that  a  large  portion  of  her  cargo  is  perishable,  being  sugar,  and 
in  a  wet  and  damaged  state  ;  that  the  only  claim  that  has  been  interposed  is  of  D. 
D.,  for,  (fee]  that,  in  the  affiant's  opinion,  the  interests  of  all  parties  concerned 
will  be  promoted  by  a  speedy  judicial  sale  of  said  [ship,  her  tackle,  apparel,  furni- 
ture, and  cargo],  the  proceeds  of  such  sale  to  be  brought  into  court  for  the  benefit 
of  whom  it  may  concern,  subject  to  the  further  order  of  the  court. 


A.  B. 


Sworn  to  before  me,  this day  of ,  18 — . 

J.  K.  P.,  Clerk. 


340.  Notice,  of  Monition  for  Interlocutory  Sale. 
V  (Ante,  p.  1260  ;  2  Abb.  TJ.  S.  Pr.  380 ;  Ben.  Adm.  508.) 

[Title  of  Game  as  in  Form  339.] 

You  are  hereby  notified,  that  on  the  libel  and  claim  in  this  cause,  and  on  the 
affidavit  of  A.  B.,  a  copy  of  which  is  hereto  annexed,  a  motion  will  be  made  before 
his  honor,  E.  W.  H.,  judge  of  this  court,  at  [the  United  States  court-room,]  in  the 

city  of ,  on  the day  of ,  18 — ,  at o'clock  in  the'forenoon  of  that 

day,  for  an  order  that  the  [ship  W.,  and  her  tackle,  &c.,  and  cargo  above  men- 
tioned], be  sold  lander  the  direction  of  the  marshal,  and  the  proceeds  brought  into 
court,  to  abide  the  event  of  this  suit.  D.  S.,  Proctor  for  Libellant. 

To  H.  J.  S.,  Esq.,  Proctor  for  Claimant. 


341.  Order  for  Interlocutory  Sale  of  Ship  and  Cargo.  ■ 

{Ante,  p.  1260  ;  2  Abb.  TJ.  S.  Pr.  379 ;  Ben.  Adm.  509.) 

[Caption  and  title  of  caiise  as  in  Form  330.] 

On  reading  and  filing  the  affidavit  of  A.  B.  [and  the  consent  of  K.  K.  B.,  proctor 
for  the  claimant,]  and  on  motion  of  C.  T.  B.,  proctor  for  the  libellant,  It  is  ordered 
that  the  [ship]  W. ,  her  tackle,  apparel,  furniture,  and  cargo  be  sold  by  the  mar- 
shal, on  [six]  days'  public  notice,  and  that  a  writ  otnenditioni  exponas  issue  accord- 
ingly ;  and  it  is  further  ordered,  that  the  marshal  bring  the  proceeds  of  such  sale 
into  this  court,  and  pay  the  same  to  the  clerk  thereof. 


342.    Writ  of  Venditioni  Exponas. 
(2  Abb.  TJ.  S.  Pr.  394 ;  Ben.  Adm.  509  ;  Ante,  p.  1288.) 
[Eastern]  District  of  [Virginia],  to  wit : 

The  President  of  the  United  States  of  America, 

To  the  Marshal  of  the  [Eastern]  District  of  [Virginia],  Greeting : 

Whereas  a  libel  was  filed  in  the  district  court  of  the  United 

[Seal  of  court.]        States  for  the  [Eastern]  District  of  [Virginia],  on  the day 

of ,  in  the  year  of  our  Lord  eighteen  hundred  and , 

by  A.  B.,  against  the  [ship]  W.,  her  tackle,  apparel,  furniture,  and  cargo,  and 
praying  that  the  same  may  be  condemned  and  sold  to  answer  the  prayer  of  the  said 
UbeUant :  And  whereas  the  said  ship  and  cargo  have  been  attached  by  the  process 
issued  out  of  the  said  district  court,  in  pursuance  of  the  said  Ubel,  and  are  now  in 
custody  by  virtue  thereof,  and  such  proceedings  have  been  thereupon  had,  that  by 
the  interlocutory  sentence  and  decree  of  the  said  court,  in  this  cause  made  and 
pronoimced  on  the day  of ,  in  the  year  of  our  Lord  eighteen  hundred  and 
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,  the  said  [shipjj  her  tackle,  apparel,  furniture,  and  cargo,  were  ordered  to  be 

sold  by  you,  the  said  marshal,  after  giving  [six]  days'  notice  of  such  sale,  accord- 
ing to  law;  You  are  therefore  hereby  commanded  to  cause  the  said  [ship]  W.,  her 
tackle,  apparel,  furniture,  and  cargo  to  be  sold,  in  manner  and  form,  upon  the 
notice,  and  at  the  time  and  place  by  law  required,  and  that  you  have  the  moneys 
arising  from  such  sale  in  said  court,  at  the  United  States  court-rooms  in  the  city 

of  ,  on  the day  of ,  next,  and  that  you  then  pay  the  same  to  the 

clerk  of  the  court ;  and  have  you  also  then  there  this  writ. 

Witness,  the  Honorable  K.  W.  H. ,  judge  of  the  said  court,  at  the  city  of , 

in  the  [Eastern]  District  of  [Virginia],  this day  of  ,  in  the  year  of  our 

Lord  eighteen  hundred  and ,  and  of  our  independence  the . 

J.  E.  P.,  Clerk. 

343.  Order  Appointing  Appraisers,  Preliminary  to  Delivery  of 
Ship  to  claimant. 
{Ante,  p.  1260 ;  2  Abb.  TJ.  S.  Pr.  380.) 
[Caption  and  title  of  the  comse,  as  in  Form  330.] 

On  motion  of  W.  T.  S.,  proctor  for  the  libellant  [or  claimant,]  It  is  ordered 
that  E.  E.  and  F.  F.  be,  and  they  are  hereby  appointed  appraisers  to  appraise  the 
value  of  the  above  mentioned  [ship],  her  tackle,  apparel,  furniture  and  cargo,  pro- 
ceeded against  herein.  And  it  is  further  ordered,  that  the  clerk  of  this  court  give 
notice  of  the  appointment  of  the  said  E.  E.  and  F.  F.  as  such  appraisers. 


344.  Consent  that  a  Vessel  be  Discharged  on  Stipulation. 
(2  Abb.  U.  S.  Pr.  382.) 
\_Title  of  the  catise,  as  in  Form  339.] 

The  [ship]  W.,  having  been  arrested  upon  the  process  issued  in  this  cause,  we 
consent  that  on  filing  the  usual  stipulation  to  be  entered  into  according  to  the 
rules  of  the  court,  to  appear,  abide  and  perform  the  decree  of  the  court,  in  the 

sum  of dollars,  and  on  filing  a  claim,  and  on  complying  with  the  rules  of 

the  court  as  to  the  fees  of  the  officers  of  court,  the  said  [ship]  be  discharged  from 

custody  and  arrest.     Dated  this day  of ,  18 — . 

B.  H.  T.,  Proctor  for  Libellant. 

345.  Stipulation  for  Yalue  of  the  Ship. 

District  Court  of  the  United  States, 

For  the  [Eastern]  District  of  [Virginia]: 
In  Admiralty. 

Piled  the day  of ,  18—- 

Stipttlation  foe  Vaiue  entebed  into'  puesuant  to  the  Kules  and  Peaotioe  of 

this  codet. 

Whereas  a  libel  was  filed  on  the day  of ,  in  the  year  of  our  Lord 

eighteen  hundred  and ,  by  A.  B.,  against  the  [ship]  W.,  her  tackle,  apparel, 

furniture  and  cargo,  for  the  reasons  and  causes  in  the  said  libel  mentioned  ;  And 
whereas  the  said  vessel,  her  tackle,  apparel,  furniture  and  cargo,  are  now  in  the 
custody  of  the  marshal,  under  the  process  issued  in  pursuance  of  the  prayer  of  the 
said  libel ;  And  whereas  a  claim  to  said  vessel  has  been  filed  by  D.  D.,  and  the 
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value  thereof  has  heen  appraised  \ot  fixed  by  amaenf],  at dollars,  as  appears 

from  the  said  appraisement  [or  amsenf],  now  on  file  in  the  said  court ;  Now, 
therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom  it  may  con- 
cern, that  the  undersigned,  stipulators,  shall  be  and  are  hereby  bound  jointly  and 
severally,  the  said  D.  D.  as  principal,  and  the  said  S.  S.  and  £.  B.  as  sureties, 
in  the  sum  of dollars,  lawful  money  of  the  United  States,  hereby  consent- 
ing and  agreeing  that  a  summary  decree  may  be  entered  against  us,  and  each  of 
us,  for  the  above  [appraised]  value,  with  interest  thereon  from  this  date,  and 
that  execution  may  thereon  issue  against  our  goods,  chattels  and  lands  for  the 
payment  of  the  said  sum  of  money,  if  payment  thereof,  or  any  part  thereof, 
shall  be  ordered  or  decreed.  Upon  condition  nevertheless,  that  if  the  stipulators 
undersigned  shall  at  any  time,  upon  the  interlocutory  or  final  order  or  decree  of 
the  said  court,  or  of  any  appellate  court,  to  which  the  above  suit  may  proceed, 
and  upon  notice  of  snch  order  or  decree,  to  B.  H.  T.,  esquire,  proctor  for  the 
said  claimant  of  said  vessel,  <fec.,  abide  by  and  pay  the  money  awarded  by  the 
final  decree  rendered  by  the  said  court,  or  the  appellate  court,  if  any  appeal  inter- 
vene, then  this  stipulation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

D.D. 

8.  S. 

B.  B. 

Taken  and  acknowledged  this day  of  ,  18 — ,  before  me. 

G.  H.,  U.  S.  Comntimoner. 

Justificatiorn  of  Sureties. 
\The  ianue  as  in  Form  320.] 
346.  Notice  to  the  Marshal  to  Discharge. 
(2  Abb.  U.  S.  Pr.  383.) 
[Title  of  the  cause,  as  in  Fonn  339.] 

Sir, — The  above  named  vessel,  kc.,  having  been  bonded,  and  the  costs  of  the 
cle^  amounting  to dollats,  having  been  paid,  and  all  other  required  con- 
ditions having  been  complied  with,  you  wiU  discharge  the  said  vessel,  her  tackle, 
&c,  from  your  custody.  Yours,  Ac., 

To  C.  P.  E.,  United  States  Marshal  J.  B.  P.,  Cl^k. 

347.  Exceptions  to  Libel. 

(ATUe,  p.  1266 ;  2  Abb.  V.  S.  Pr.  383.) 

[Title  of  the  cause,  as  in  Form  339.] 

The  exception  of  Y.  Z.  [the  defendant]  to  the  libel  of^A.  B.,  Ubellant,  filed  in 
the  above  cause : 

Pirst  exception.  For  that  [here  state  in  what  the  libel  is  insufficient,  as  e.  g. — 
the  same  does  not  allege  that  the  libellaut  has  sustained  any  damage  in  the  matter 
of  the  libel.] 

Second  exception.  For  that.  Sec.  [Proceed  in  like  Tnanrier  to  set  forth  the  other 
exceptions.'] 

In  all  which  particulars  the  said  libel  is  imperfect  and  insufficient,  and,  there- 
fore, the  said  [defendant]  is  not  bound  to  answer  the  same  ;  and  he  prays  that  the 
said  libel  may  be  dismissed  with  costs. 

Dated  this day  of ,  18—. 

B.  K.  B.,  Proctor  for,  &c. 
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348.  Decree  over-ruling  Exceptions  to  Libel., 

\Ga/ption  witli  title  of  the  camse,  as  in  Form  330.] 

This  cause  coming  on  to  be  heard  on  the  exceptions  to  the  libel  herein  filed  by 
the  [defendant],  and  ^having  been  argued  by  the  advocates  for  the  respective 
parties,  and  due  deliberation  having  been  had  in  the  premises,  it  is  now  ordered, 
adjudged  and  decreed,  (as)  that  the  said  exceptions  to  the  libel  aforesaid  be  dis- 
allowed and  over-ruled,  with  costs  to  be  taxed. 


349.  Decree  on  Exceptions  to  Libel,  Ordering  Amendment  of 

Libel,  d;c. 

[Proceed  as  in  Form  348  to  (a)  and  continue']  :  that  an  amended  libel  be  filed 
herein,  to  which  said  exceptions  shall  be  deemed  applicable,  and  that  the  said  ex- 
ceptions be  over-ruled,  and  that  am  answer  be  filed  by  the  [defendant]  within 
days  from  the  date  hereof. 


350.  Answer  to  Libel  by  Claimant. 
{Ante,  p.  1267 ;  2  Abb.  U.  S.  Pr.  384.) 
{Title  of  the  cause,  as  in  Form  339.] 

To  the  Honorable  JB.  W.  H.,  Judge  of  the  District  Court  of  the  United  States, 
in  and  for  the  [Eastern]  District  of  [Virginia]  : 

D.  D.,  claimant  for  the  fshipj  W.,  her  tackle,  apparel,  furniture  and  cargo,  in- 
tervening for  his  interest  therein,  for  answer  to  the  libel,  and  complaint  of  A.  B. 
against  the  said  [ship],  her  tackle,  &c. ,  alleges  as  follows : 

First,  [ffere  set  forth  tlie  first  averment  relied  on  in  the  defence.] 

Second,  [Set  forth  the  second  awrment,  tfcc] 

[Procjed  with  the  several  averments,  according  to  the  case,  admitting  or  denying, 
with  or  wtlhout  qualification,  each  separate  article  of  the  libel,  and  each  sepa/rate  al- 
legation therein,  in  the  same  order  as  numbered;  and  in  like  manner  an»w&r  each 
interrogatory  propounded.] 

[Fifth],  That  all  and  singular  the  premises  are  true. 

Wherefore  the  claimant  prays  that  this  honorable  court  will  be  pleased  to  pro- 
nounce against  the  libel  herein,  and  that  the  same  may  be  dismissed,  with  costs  to 
these  claimants  to  be  taxed. 

D.  D,,  Claimant. 

Sworn  to  before  me  this day  of  ,  18 — . 

G.  H.,  TI.  8.  Commissioner. 
K.  K.  B.,  Proctor  for  Claimant. 
W.  A.  W.,  Advocate. 

351.  Exceptions  to  Answer. 
(See  2  Abb.  U.  S.  Pr.  384,  385.) 
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352.  Interrogatories  Propounded  to  a  Party. 
{Ante,  p.  1267 ;  2  Abb.  U.  S.  Pr.  385.) 
{Title  of  the  cause,  as  in  Form  339.] 

Interrogatories  propounded  to  the  defendant,  [or  WbeUanf],  which  he  is  required 
■  to  answer  in  writing  under  oath. 

First  interrogatory.     What  is  your  name,  age  and  occupation,  and  where  do  you 
reside  ? 
Second  interrogatory.     What  do  you  know,  &c.,  [and  so  througTunit.'] 

Dated  this day  of ,  18—. 

C.  T.  B.,  Proctor  for,  &e. 
» 
[When  the  interrogatories  are  annexed  to  a  pleading,  proceed  immediately  after 
the  jurat  a/nd  signatures  to  the  pleading,  as  in  the  foregoing  Form,  omitting  the  title 
of  the  comse,  thus']  :  Interrogatories  propounded,  &o. 


353.  Order  for  Commission  or  Dedimus  Potestatem  to  take  deposi- 
tions. 
{AnU,  p.  1280-'81 ;   2  Abb.  U.  S.  Pr.  386.) 
[Ca/ption  and  title  of  the  cause,  as  in  Form  330.] 

On  reading  and  filing  a  consent  of  the  proctors  of  the  several  claimants  in  this 
cause,  and  on  motion  of  C.  T.  B.,  proctor  for  the  libellant.  Ordered  that  a  oom- 
mission  issue  therein  to  G.  H.,  of ,  directing  him  to  examine  E.  F.,  upon  in- 
terrogatories to  said  commission  annexed. 


354:.  Pedim,-iis  Potestatem. 

The  President  of  "the  United  States  of  America, 

To  [naming  each  commissioner'].  Greeting : 

Know  ye,  that  we,  confiding  in  your  prudence  and  fidelity,  have  appointed  you  ^ 
commissioners,  and  by  these  presents'  do  give  you  [or  any  two  or  more  of  you,]  fuU 
power  and  authority  diligently  to  examine,  upon  his  [or  their  respective]  corporal 
oath  or  affirmation,  before  you  to  be  taien,  B.  F.  [and  F.  G.]  as  witnesses  on  the 
part  of  the  libellant,  [or  claimant,  &c.,]  in  a  certain  cause  now  pending  and  un- 
determined in  the  district  court  for  the  [Eastern]  District  of  [Virginia],  in  admi- 
ralty, wherein  A.  B.  is  MbeUant,  and  D.  D.  [claimant],  tx)uching  thejpremises  [or 
if  interrogatories  are  annexed,  on  the  interrogatories  hereunto  annexed.] 

And  we  do  further  empower  you  [or  any  two  or  more  of  you,]  to  examine,  on  the 
same  behalf,  and  in  Uke  manner,  any  other  person  or  persons  who  may  be  pro- 
duced before  you;  And  we  do  hereby  require  you  [and  any  two  or  more  of 
you],  before  whom  such  testimony  shall  be  taken,  to  reduce  the  same  to  writing, 
and  to  close  it  up  under  your  hand  and  seal,  directed  to  J.  E.  P.,  Olerk,  &c.  [giv- 
ng  the  address  in  full,]  and  that  you  return  the  same  when  executed  as  above 
directed  annexed  to  this  writ,  with  the  title  of  the  cause  endorsedjon  the  envelope 
of  the  commission,  into  the  said  district  court,  before  thefjudge  thereof,  with  all 
convenient  speed. 

Witness,  &o.  [fl«  m -FVjra  321,]  J.  E.  P.    Clerk. 

H.'R.T.,  Proctor  for  LibelUmt. 
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355.  Letters  Rogatory  to  a  Foreign  Judge  or  Tribunal. 
(Ante,  p.  1281-'82;  2  Abb.  U.  S.  Pr.  388.) 
The  President  of  the  United  States  of  America, 

To  any  Judge  or  Tribunal  having  Jurisdiction  of  Civil  Causes 
at  [Havana  in  the  Island  of  Cuba.] 

"Whereas  a  certain  suit  in  admiralty  is  pending  in  our  district  court  of  the  United 
States  for  the  [Eastern]  District  of  [Virginia],  in  which  A.  B.  is  UbeUant,  and,  D. 
D.  is  claimant  of  the  [ship]  W. ,  her  tackle,  apparel,  furniture,  and  cargo,  and  it 
has  been  suggested  to  us  that  there  are  witnesses  residing  within  your  jurisdiction 
without  whose  testimony  justice  cannot  be  completely  done  between  the  said  par- 
ties. We  therefore  request  you  that,  in  furtherance  of  justice,  you  wUl,  by  the 
usual  and  proper  process  of  your  court,  cause  such  witness  or  witnesses  as  shall  be 
named  or  pointed  out  to  you  by  the  said  parties,  or  either  of  them,  to  appear  before 
you,  or  some  competent  person  by  you  to  be  appointed  or  authorized,  at  a  precise 
time  by  you  to  be  fixed,  and  there  to  answer  on  their  oaths  or  afftrmations  to  the 
several  interrogatories  hereto  annexed,  and  that  you  will  cause  their  depositions  to 
be  committed  to  writing,  and  return  unto  us  under  cover,  duly  closed  and  sealed 
up,  together  with  these  presents.  , 

And  we  shall  be  ready  and  willing  to  do  the  same  for  you  in  a  similar  case  when 
required. 

Witness,  &c.  [as  at  close  of  Form  321.]  J.  E.  P.,  Olerk. 

O.  A.  T.,  Proctor  for  Libellant. 

N.  S.  T.,  Proctor  for  Claimant. 


356.  Affidavit  to  Obtain  Summons,  for  Seamarks  Wages. 

{Ante,  p.  1272-'73;  2  Abb.  U.  S.  Pr.  397;  Ben.  Adm.  559.)    , 
[Prepare  a  bUl  of  pa/rticulars  in  manner  foUowing]  : 

The  ship  W. ,  Captain  E.  S. ,  and  owners, 

To  A.  B.,  Dr. 

To  wages  as  [cook]  from day  of ,  18 — ,  to 

day  of ,  18—,  at  $ .  per  month,  $— 

Gbedit. 

By  two  months'  advance,  $ 

By  cash  in  Liverpool,  

By  cash  in  Halifax,  

By  hospital  money, months,  — 


Balance  due, 
United  States  of  America, 
[Eastern]  District  of  [Virginia, 


a,  ) 

.     .   .    T  >  to  wit : 

irginia,]  ) 


A.  B.,  late  mariner  on  board  the  [ship]  W.,  being  duly  sworn,  says:  That  in  the 

month  of ,  18 — ,  he  shipped  on  board  the  said  vessel,  whereof  K.  8.  was 

and  stiU  is  master,  then  lying  in  the  port  of ,  as  [coo*,]  at  the  wages  of 

dollars  a  month,  to  perform  a  voyage  to  one  or  more  ports  in  the  Mediter. 

ranean,  and  back  to  some  port  in  the  United  States,  and  signed  the  usual  shipping 
articles  for  said  voyage,  which  are  retained  by  the  said  master ;  that  the  affiant  per- 
formed said  voyage,  and  in  all  respects  did  his  duty  as  such  [cook]  till  the  arri- 
Vol.  IT.— 9(1 
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val  of  the  said  vessel  in  the  port  of ,  where,  without  cause,  he  was  turned 

ashore  from  said  vessel  by  the  said  msister,  and  prevented  from  performing  the  re- 
mainder of  the  voyage ;  that  he  returned  to  the  United  States  as  passenger  in 

another  vessel,  and  the  said  vessel,  W.,  arrived  at  the  port  of on  the 

day  of instant,  where  she  now  is  ;  And  that  there  is  now  due  to  him  for  his 

wages  on  said  voyage  a  balance  of dollars,  as  shown  by  the  above  schedule, 

which  is  just  and  true,  which,balance  the  said  master  has  refused  to  pay. 

A.  B. 

Sworn  to  before  me  this day  of ,  18 — . 

G.  H.,  JJ.  8.  Commisfdoner, 
[or  Justice  of  the  Peace,  or  District  Judge.] 


357.  Preliminary  Sumrrwns  for  Seaman's  Wages. 

QAnU,  p.  1272-'73 ;  2  Abb.  V.  S.  Pr.  397  ;  Ben.  Adm.  560.) 
To  the  Master  and  Owners  of  the  [ship]  W.  : 

I,  &.  H.,  U.  S.  Commissioner,  do  hereby  summon  you  to  appear  to  be  and  ap- 
pear before  me,  at  my  office  [No.  — , street,]  in  the  city  of ,  on  the 

day  of ,  18—,  at  — —  o'clock  in  the noon  of  that  day,  then  and  there  to 

show  cause,  if  any  you  have,  why  process  of  attachment  should  not  issue  from  the 
district  court  of  this  district  against  the  [ship]  W.,  her  tackle,  apparel,  and  furni- 
ture," according  to  the  course  of  admiralty  courts,  to  answer  the  claim  of  A.  B.,  for 
mariner's  wages. 

Given  under  my  hand  this dayjof ,  in  the  year  of  our  Lord  eighteen 

hundred  and .  G.  H.  U.  S.  Commissioner. 

F.  D.  B.,  Proctor. 

358.  Affidavit  of  Service  of  Summons,  for  Seaman's  Wages. 

(2  Abb.  tJ.  S.  Pr.  398  ;  Ben.  Adm.  561.) 
l^Indorsed  on  the  siu.mmons,'] 

[Eastern]  District  of  [Virginia,]  to  wit: 

E.  P.,  being  duly  sworn,  says :  That  on  the day  of instant,  he  served  a 

copy  of  the  within  summons  upon  the  master  [and  owner]  of  the  [ship]  W. ,  by 
delivering  the  same  to  R.  S.,  the  said  master,  [and  Y.  Z.,  owner  aforesaid,]  in  per- 
son [or  by  learning  the  same  on  hoard  the  {ship]  W. ,  vdth  the  persons  in  charge  thereof, 
the  master  being  absent,  or  by  fastening  the  same  in  a  conspicnums  place  on  the  mast 
of  said  vessel,  no  person  being  on  board  in  cha/rge  thereof. '\  E.  F. 

Sworn  to  this day  of ,  18 — ,  before  me. 

G.  H.,  V.  8.  Commissioner. 


359.    Certificate  of  Commissioner,  c6c.,  after  SumrnoriS,  for  Sea- 
man's Wages. 

(Ante,  p.  1272-'73 ;    2  Abb.  U.  S.  Pr.  398  ;  Ben.  Adm.  501.) 

I  hereby  certify  to  the  clerk  of  the  district  court  for  the  [Eastern]  District  of 

[Virginia],  that  there  is  sufficient  cause  of  complaint  whereon  to  found  admiralty 

process  against  the  [ship]  W.,  her  tackle,  apparel,  and  furniture,  to  answer  for  the 

wages  of  A.  B. 

Dated  this day  of ,  18—.  G.  H.,  U.  8.  Commissioner.    , 
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360.  Examination  in  Preparatorio,  in  Prize  Causes. 
(Ante,  p.  1275-'76 ;  Ben.  Adm.  673.) 
The  "staTicling  interrogatories  "  upon  which  the  witnesses  are  examined  in  prize- 
causes,  are  given  in  full  in  Ben.  Adm.  673,  680.     They^oocupy  too  much  space  to 
be  inserted  here. 

361.  Depositions  of  Witnesses  in  Preparatorio,  in  Prize  Causes. 

{Ante,  p.  1275  &  seq ;  Ben.  Adm.  680.) 
District  Court  for  the  [Eastern]  District  of  [Virginia]  : 

The  examination  and  depositions  of  witnesses  in  preparatorio,  touching  the  cap- 
ture and  seizure  of  the  [ship]  F.  F.,  and  the  goods  and  merchandize  on  board  of 
her,  made  by  the  privateer  schooner  of  war,  M.,  E.  R.,  commander. 

To  the  first  interrogatory,  J.  L. ,  the  deponent,  [says :  That,  &o. ,  {and  so  on 
through  the  interrogatories.^  J.  L. 

Sworn  to  before  me  this day  of ,  18 — . 

G.  H.,  IT.  8.  Commissioner. 

362.  Depositions  de  hene  esse. — Affidavit  of  Necessity. 

See  AnU,  p.  1280-'81 ;  Ben.  Adm.  611. 

363.  Depositions  de  hene  esse. — Notice  of  Taking  of  Depositions, 
See  Ante,  p.  1280-'81 ;  Ben.  Adm.  512. 

364.  Depositions  de  iene  esse. — Proof  of  Service  of  Notice. 
See  Ben.  Adm.  518. 

365.  Depositions  de  hene  esse. — Suhpaena  to  Testify. 

See  Ben.  Adm.  613. 

366.  Depositions  de  hene  esse. — Deposition. 
See  Ben.  Adm.  514:. 

367.  Depositions  de  hene  esse. —  Certificate  of  Commissioner. 

See  Ben.  Adm.  619. 

368.  Depositions  de  hene  esse. — Order  to  open  Depositions  in  Court. 

See  Ben.  Adm.  620. 

369.  Decree  Interlocutory  in  Rem. — Default. 
Ante,  p.  1283-84: ;  2  Abb.  TJ.  S.  Pr.  390. 

{Caption  and  title  of  cause  as  in  Form  330.] 

This  cause  being  called  in  its  order  on  the  calendar,  C.  T.  B.,  proctor  for  the  libel- 
lant,  reads  and  files  notice  of  hearing,  and  admission  [or  affidamf]  of  service,  and 
moves  the  hearing  of  the  cause. 

The  proctor  for  the  claimant  not  appearing,  on  like  motion  of  0.  T.  B.,  proctor 
for  libellant, — 

It  is  ordered  that  the  default  of  the  said  claimant,  in  not  appearing,  be,  and  the 
same  is  hereby  entered,  and  that  the  said  vessel,  her  tackle,  &c. ,  be  condemned  to 
pay  the  demands  of  the  libellant : 

And  on  like  motion,  it  is  further  ordered  [asin  Form  332,  from  (b)  to  the  end^ 
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370.  Decree  Final,  dismissing  a  Libel. 

{Ante,  p.  1285  ;  2  Abb.  U.  S.  Pr.  390.) 

{Cwption  and  title  of  cause  as  in  Form  330.] 

This  cause  having  been  brought  on  for  hearing,  and  the  advocates  of  the  re- 
spective parties  being  heard,  and  due  deliberation  being  had,  on  motion  of  K.  K.  B. , 
proctor  for  the  defendant,  Y.  Z.,  it  is  ordered,  adjudged,  and_decreed,  that  the 
libel  filed  in  this  cause  be  dismissed. 


371.  Decree  Final,  for  Defendant  in  a  Possessory  and  Petitory 

Suii. 
(Ante,  p.  1256-57 ;  2  Abb,  V.  8.  Pr.  390.) 
[Caption,  and  title  of  eoAise  as  in  Form  330.] 

This  cause  having  been  heard  on  the  pleadings  and  proofs,  and  argued  by  the  ad- 
vocates of  the  respective  parties,  and  due  deliberation  being  had  in  the  premises, 
and  it  appearing  to  the  court  that  the  claimant  has  made  out  a  suflScient  and  vaHd 
title  to  the  said  vessel,  it  is  now  ordered,  adjudged,  and  decreed  by  the  court,  that 
the  libel  filed  in  this  cause  be  dismissed,  with  costs  to  be  taxed  against  the  libel- 
lant.  And  on  motion  of  the  proctor  for  the  claimant,  it  is  further  ordered  that,  un- 
less an  appeal  be  taken  to  this  decree  within  the  time  limited  and  prescribed  by 
the  rules  of  this  court,  the  claimant's  stipulations  be  cancelled. 


372.  Final  Decree  for  a  Sum  Certain,  with  Costs. 
(2  Abb.  U.  S.  Pr.  390.) 
[Oofption  and  title  of  cause  as  in  Form  330.] 

This  cause  having  been  heard  on  the  pleadings  and  proofs,  and  having  been 
argued  by  the  advocates  for  the  respective  parties,  and  due  deliberation  being  had 
in  the  premises,  it  is  now  ordered,  adjudged,  and  decreed  by  the  court,  that  the 
defendant  pay  to  the  libellant  the  sum  of dollars,  with  his  costs  to  be  taxed. 


373.  Decree  on  the  Merits,  with  Reference  to  a  Commissioner. 
{Ante,  p.  1284 ;  2  Abb.  U.  S.  Pr.  391.) 

[Caption  and  title  of  the  cause  as  in  Form  330.] 

This  cause  having  been  heard  on  the  pleadings  and  proofs,  and  having  been 
argued  by  the  advocates  of  the  respective  parties,  and  due  deUberatiou  being  had, 
it  is  now  ordered,  adjudged,  and  decreed  that  the  libellant  recover  against  the  [de- 
fendant] the  amount  due  by  the  charter-party  [or  as  the  case  may  Je,]  mentioned 
in  the  libel  in  this  cause,  and  that  it  be  referred  to  a  commissioner  to  ascertain  the 
amount  so  due,  after  making  aU  proper  allowances,  and  that  he  report  the  same  to 
this  court  with  all  convenient  speed. 
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Account — 

stated,  advantage  of  count  of,  581,  944 
subject  of    equity-cognizance,    1105, 

1107,  1218-19 
cases  of,  cognizable  in  equity,  1219-'20 
circumstances  which  warrant  a  decree 

for,  1220-'21 
proceedings   before    master  commis- 
sioner to  settle,  1221-1250 
See  GommissMmer. 
rendered,  effect  of,  1232 
settlement  of  fiduciary's,  ex-parte,  ef- 
fect of,  1232-'3 
declaration  on  open,  form  of,  1370 
declaration  in  action  of,  form,  1433 
Accounts  of    executors,   &c.,   auditing, 
216,  222,  228,  326,  1223-1250 
in  England,  305 
mutual,  when  action  of  account,  and 
when  bin  in  equity  lies,  346,  1216- 
1219 
settled  in  equity,  460,  462,  1217-1218 
auditor  of  public,  493,  496 
filed  with  pleadings  in  assumpsit,  to 

avoid  prolixity,  572-'3 
subject  of  equity  -  cognizance,   1105, 

1107,  1218-'19 
cases  of,  cognizable  in  equity,  1219-20 
circumstances  which  warrant  a  decree 

for  settlement  of,  1220-21 
proceedings    before    master-commis- 
sioner to  settle,  1221-1250 
See  Commissioner. 
of  fiduciary,    effect  of  ex^pwrte  settle- 
ment, 1232-'33 
of  fiduciary,  rules  for  settlement  of, 

1226-1245 
fiduciary,   form   of  settlement,  1246, 
1247 
Acknowledgment,  to  repel  limitations, 
510-513  ; 

See  New  Promise. 
of  writing  for  registry,  form  of  certifi- 
cate of,  1315,  1320,  1326 
by  feme-covert,  certificate  of,  1325 
Actions,  cognizable  by  justices  of  peace, 
201-207 
for  money,  204  ;  chattels,  205 ;  dama- 
ges, 205 ;  for  unlawful  detainer,  205 
rules  for  local  jurisdiction  of,  in  Fede- 
ral courts,  273-276 
local  and  transitory,  in  Federal  courts, 

275,  276 
general  effect  of  remedy  afforded  by, 
333,  334 
specific  relief,  when,  333 
damages,  333-4 
OTformulm  of  complaint,  334-372 
in  a  court  of  equity,  334 
in  a  court  of  admiralty,  334 
in  a  court  of  common  law,  334-372 
certain     extraordinary    sUtlnitory 
proceedings;  attacluuents,  835- 
339,  476-484 
See  Attachments. 


Actions — 

interpleader,  339,  350,  &c.,  450 
forthcoming  or  delivery  bond, 
339,  355 
ordinary,  at  conmion  law,  339-372 
real,  339-345,  466-470 
See  Beal  Actions. 
nature  of,  339,  340 
several  kinds  of,  340-345,  466- 
470 
possessory,    340-342,    466- 
468 
writ  of    forcible    entry, 

etc.,  340-'41,  466 
writ  of  entry,  341,  467 
writ    of    assize,    341-'2, 
467-'8 
■  droiturel,  342-345,  468-470 
writ  of  quod  ei  deforceat, 

342-'3,  469 
writ  of  right  of  dower, 

343,  469 
writ  otfomedon,  344,469 
writ  of  right,  344-'5,  470 
personal,  345-357 
nature  of,  345 

several  kinds,  345-357 
ex-contractu,  345-348 
debt,  345 
covenant,  345- '6 
account  or  accompt,  346 
trespass  on  the  case  in  as- 
sumpsit, 346-348 
ex-delicto,  348-357 
detinue,  34s-'9 
replevin,  349-50 
interpleader.  350-354,450 
dehvery,  or  forthcoming 

bond,  354-'5 
trespass  m  et  arrrds,  355 
See  Trespass  vi  et  Armi*. 
trespass  on  the  case,  355- 
356 
nature  of,  355-'6 
case  generally,  356 
trespass  on  the  case  in 
trover  and  conmersion, 
356-7 
in  slander,  356 
in  hbel,  357 
See  Trespass  on  the  Case. 
mixed,  357-365,  470-471 
why  so  called,  357,  470 
ejectment,  357-364,  470 
origin  of,  and  adaptations  at 

common  law,  357-363 
adaptation  to  recover  teirm* 

for  years,  358-9 
to  recover  freeholds,   359- 
363 
without  fictions,  359-361 
Vfith  fictions,  361-363 
by  statute  in  Virginia,  I363-'4 
writ  of  dower  unde  nihil  habuit, 
364,  471 
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Actions — 

writ  of  waste,  364,  365,  471 
joinder  of,  365-367,  946-947 
election  amongst  several  concurrent, 
367-369 
between  debt  and  covenant,  and  debt 

and  assumpsit,  367-'8 
between  detinue,  and  trover  and  con- 
version, 368-9 
proper  parties  to,  369-372 
ex-eonl/rcbetu,  369,  370 
ex-delioto,  371-2 
remedies  for  injuries  to  personal  secu- 
rity in  respect  of  life,  limbs  and 
body,  376-7 
in  respect  of  health,  377 
in  respect  of  reputation,  401 
in  respect  of  personal  liberty,  402- 
429 
to  remove  the  injury,  402-429 
writ  of  mainprise,  402 
writ  de  odio  et  atia,  403 
writ  de  Tiomine  replegiando,  404 
writ  of  habeas  corpus,  404-429 
to  get  satisfaction  in  damages,  429 
remedies  for  injuries  to  relative  rights 
in  relation  of  husband,  430,  434, 
435 
in  relation  of  parent  or  guardian 

436-'7,  438,  440 
in  relation  of  master,  441,  442,  443 
remedies  for  injuries  to  personal  pro- 
perty in  possession,  445,  455;  456-'7 
personal  property  in  action,   458- 
462 
remedies  for  injuries  to  real  property, 
as   to   ouster  from    freehold,    463- 

471 
ouster  from  terms  for  years,  471 
trespass,  472 
nuisance,  472-'3 
waste,  473.475 
subtraction,  476-490,  492 
remedies  against  the  Commonwealth, 
494-496 
for  the  Commonwealth,  497-502 
limitations  to,  in  point  of  time,  502- 
516 

See  Limitations. 
at  common  law,   pursuit  of  remedies 
by,  516-1088 
proceedings  in  an  action  from  be- 
ginning to  end,  517-886 
process  to  cause  defendant  to  ap- 
pear, 517-547' 
nature  of  the  process  in  the  sev- 
eral sorts  of  actions,  517- 
524 
at  common  law,  517 
in  Virginia,  518-524 
form  of  the  process,  524 
whence  and  how  it  is  obtained, 

525-531 
mode  of  executing  it,  531-545 
by  what  officer,  531,  532 


Actions — 

manner  of  execntion,  532-539 
mode  of  securing  to  the  plain- 
tiff the  effect  of  the  suit, 
539-545 
mode  of  returning  process,  and 
consequences  of  the  several 
returns,  545-'6 
rules  and  rule-days,  546-'7 
pleading  and  its  incidents,  547- 
673 
general  nature  of,  and  its  ob- 
jects, 548-562 
history  of  pleading,  562-565 
alternate  allegations,  565-673 
declaration,  566-606 
the  defence,  606-669 
replication.  669-672 
rejoinder,  672 

sur-rejoinder,   rebutter,    and 
Bur-rebutter,  673 
the  issue,  673 
decision  of  the  issue,  673-777 
judgment,  777-792 
change  of  parties  by  death,  etc., 

792-797 
causes  neglected  by  parties,  797 
writ  of  execution,  797-846 
proceedings  in  the  nature  of  ap- 
peals, 846-881 
principal  rules  of  pleading  in,  887- 

1088  See  Pleading. 

pleading  to  whole,  dispenses  with  ac- 
tio, nan,  preoludi  non,  and  prayer  of 
judgment,  615-16 
parties   to,   competent  as  witnesses, 

689-691 
when  and  how  abated,  792-795 
when  and  how  revivable  in  case  of 

death,  793-'95 
effect  of  marriage  on,  in  case  of  feme, 

795 
effect  of  insanity  on,  795 
effect  on,  of  conviction  of  felony,  795 
effect  on,  of  cessation  of  powers  of 

personal  representative,  etc. ,  795 
modes  of  reviving,  796 -'7, 
neglected  by  parties,  797 
joinder  of,  945-947 
local  and  transitory,  525-'6,  956-958 
Actionem  non,  when  used  in  pleading, 
and  object  of,  615-'16,  637-'8 
dispensed  with  by  statute,  when,  615- 

'16,  638 
substituted  by  onerairi  non,  when,  637 
ulterius  non,  637,  1032 
Actio  personalis  moritwr  cum  persona, 

793 
Actor,  reus  and  judex,  constituents  of  a 
court,  160 
each  party  is,  in  admiralty,  1279,  1297 
Acts  of  legislature,  conveyance  by,  62,  53 
how  proved,  622,  623 
of  other  States,  and  of  Congress,  how 
proved,  623 
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Acts  of  legislature — 
pleading  of,  doctrine  as  to,  995-6 
See  Statutes, 
Additional  executions,  doctrine  as  to,  802 
Address  of  biU,  1122,  1141 
Adjournment  and  discharge  of  jury,  735 
of  commissioners'  proceedings,   1222, 

1228 
Administration,  cognizance  of,  by  county 

court,  216,  325 
cognizance  of  by  corporation  courts, 

222,  325 
by  circuit  courts,  228,  325 
in  England,  192,  200,  304-'5 
profert  of  letters  of,  589,  1063  ;  forms 

of,  1364-'5 
letters  of,  .proof  of,  718 
courts  of,  proceedings  in,  1089 
subject   of    equity   cognizance,    1105, 

1107 
matters  of  account,  connected  with, 

cognizable  in  equity,  1219 
accounts,    form   of   settlement,    1246, 

1247 
accounts,  rules  for  settlement,   1226- 

1245 
Administrator,  bond  of,  27 ;  form,  1311 
description  of  in  queritur,  569,  1363 
de  bonis  non,  description  of  in  queritur, 

569,  1363 
d.  b.  n.,  form  of  sdre  fadots  against, 

1502 
with  will  annexed,  1363 
profert  of  letters  of,  589,  1063,  1364, 

1365 
on  plea  of  fully  administered,  verdict 

for  plaintiff  must  find   amount   of 

assets,  737 
See  Personal  Representative, 
de  bonis  non,  with  will  annexed,  de- 
scription, 1364 
breach    by,   forms  of    statement    of, 

1365-'6 
declaration  in  debt  by,  form,  1373 
declaration  in  debt  against,  on  official 

bond,  form,  1374 
form  of  plea  of  plene  administ/ra/dt, 

1481 
forms  of  plea  of  plene  administramt 

proster,  1482 
Admiralty,  courts  in  England,  195,  196 
contracts  and  torts  cognizable  in,  193, 

194 
where  held,  194-'5 
courts  in  Virginia,  203 
causes  in,  208 

contracts,  193,  203 ;  torts,  203 :  prize 
causes,  203 

causes  under  navigation,  etc.,  laws, 
208 
causes  in,  in  federal  courts,  234^*5 
causes,  why  referred  to  federal  judi- 
ciary, 248 
causes  exclusively  in  federal  courts, 

247,  1255 


Admiralty — 
wrongs  cognizable  in,  in  England,  306— 
308 
general  nature  of,  306-7 
classes  of  causes  in,  307-8 
maritime  contracts,  307 
maritime  torts,  307,  308 
"     prize  causes,  308 
mode   of    proceeding    in,    308-310, 
1255-1306 
forms  of  complaint  in,  general  charac- 
ter of,  334 
seal  of  foreign  court  noticed  ex-offldo, 

722 
pursuit  of  remedies  in,  1255-1306 
by    original    proceedings,    1255  — 
1291 
in  criminal  oases,  1255 
in  civU  cases,  1^55-1291 
belongs  exclusively  to  U.  States 
district  courts,  249,  319,  1255 
general  character    of  proceed- 
ings in,  1256-7 
modelled  on  civU  or  Roman 

law,  1256 
boasts  of  its  liberal  principles, 

12.-6 
classes  of  suits,  1256-'7 
in  rem,  1256 
in  personam,,  1256 
petitory,  1256-'7 
possessory,  125ti-'7 
the  established  forms  of  plead- 
ing, 1257 
limitation  in  point  of  time,  1257 
course   of  regular  proceedings 
in,  1257-1289 
libel,  commencing  the  suit, 
1258-'9  . 
general  nature  of,  1258 
parts  of,  1258-'9 
stipulation  for  costs,  1259 
mesne  process  to  convene  de- 
fendants,   and   proceed- 
ings therewith,  1250-1264 
process  itself,  1259-1260 
monition    in  personam,, 

1259 
warrant  of  arrest,  1259- 

1260 
warrant  of  arrest,  and  of 
attachment  of  goods, 
1259-'60 
warrant  in  rem,  1259-60 
warrant  in  rem,  and  in 
personam,  1259-60 
interlocutory  sale,  or  de- 
livery of  property,  1260, 
1261 
when  ordered,  1260 
when  and  where  applica- 
tion made,  1260-'61 
return  of  process,  and  de- 
fendant's   default,    or 
appearance,  1261-1264 
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Admiralty — 

default    of     defendant ; 
and     consequences, 
1261-'62 
default  of  plaintiff  and 

consequences,  1262 
appearance  of  defendant, 

1262-'3 
answer  of    garnishee, 

1263-'4 
claimant's   intervention, 

1264 
stipulation  by  intervener, 
1264 
pleadings  after   libel,  1264- 
1269 
on  part  of  defendant,  1264- 
1267 
claim  of  property,  1264- 

1266 
exceptions  to  libel,  1266- 

1267 
answer,  1267 
interrogatories  by  either 
party,  1267 
replication,  and  subsequent 
pleadings,  1267-'8 
amendment  of  libel,  1268 
amendments,  and  supple- 
mental pleadings,  1268-9 
stipulation  and  bail  by  de- 
fendant or    claimant, 
1269-1272 
mode  of  stipulation,  1269-'70 
subjects  of   stipulation, 
1270-72 
costs     and     expenses 

awarded,  1270-71 
value  of  subject,  1271 
appearance  and  comply- 
ing with  decree,  1271- 
1272 
proceedings  in    special    cases, 
1272-'78 
seamen's  wages,  1272-3 
prize  causes,  1273-78 
the  hearing,  1278-1283 
the  general  principles  of  the 

hearing,  1279 
the  evidence,  1280-83 
competency  of  witnesses, 

1280 
effect  of  answer,  1280 
depositions,  1280-'82 
parties  as  witnesses,  1282- 

1283 
oath  decisory,  1283 
the  argument,  1283 
the  decree,  1283-1287 
interlocutory,  1283-4 
nature  of,  1283 
reference  to  commissioner, 

1284 
exceptions  to  comm'rs  re- 
port, 1284 


Admiralty- 
final,  1283,  128«l-1287 
nature  of,  1283 
tenor  of,  1285 
correction  of,  during  term, 

1285 
costs,  1286,  1287 
consolidation    of    process, 

1286 
discouragement    of    sharp 

practice,  1287 
enrolment  of,  1287 
execution    and    proceedings 
thereon,  1287-'89  , 
independent  or  auxiliary  pro- 
ceedings, 1289-'91 
instances   of    such  proceed- 
ings, 1290 
survey  of  vessels  alleged  to 

be  unseaworthy,  1290 
other  auxiliary  orders,  1290 
modes  of  obtaining  such  pro- 
ceedings, 1290-91 
>.  petition,  1290 

motiOT),  1290 
notice,  1290,  1291 
by  appellate  proceedings,  1291-1306 
appellate  jurisdiction  in  ^admiralty 
of  U.  States  circuit  court,  1292- 
1298 
of  U.  States  supreme  court,  1298- 
1306 
original  admiralty  jurisdiction  of, 

1298 
appellate,  admiralty    jurisdiction 

of,  1298-'9 
the  several  steps  in  taking  an  ap- 
peal, 1299-1302 
the  appeal,  1299-1300 
security,  1300,  1301 
citation,  1300 
return  of  transcript  of  record, 

1301-'2 
bond  by  appellant  for  costs,  1302 
entry  of  appearance  by  appellee, 

1302-'3 
amendments  as  to  allegations  and 

proofs,  1303 
change  of  parties  by  death,  1303-'4 
hearing  in    the    supreme    court, 

1304-'5 
decree  of  supreme  court,  1305-6 
remititwr  and  mandate   to  court 
below,  1306 
forms  in,  1506-1524 
Admissibility  and  effect,  of  records  and 
judicial  proceedings  as  between  the 
States  of  the  Union,  716 
public  judicial  writings,  718-721 
records,  718-721 

as  to  parties  and  privies,  718-19 
as  proof  of  existence  of  judgment, 
and  of    facts  on  which   it    is 
founded,  719-'20 
foreign  judgments,  720,  721 
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Admissibility  and  effect — 
not  records,  721 
public  writings,  not  judicial,  725 
private  writings,  728 
Admissions,  doctrine  as  to,  in  evidence, 
708-711 
distinguished  from  confessions,  708 
reason  for  effect  allowed  them,  709 
of  parties  to  record,  and  their  privies, 

709 
of  those  not  parties,  against  interest, 

709 
of  strangers,  when,  709,  710 
time  and  circumstances  of,  710 
must  be  voluntary,  710 
may  be  express  or  implied,  710 
effect  of,  711 
judicial,  effect  of,  711 
acted  upon,  effect  of,  711 
Adultery,  remedies  to  prevent,  13 
remedies  to  redress,  434 
former  provisions  of  English  law,  431 
proof  of  and  defence  to,  432 
damages  for,  433-'4 
action  for,  involves  general  character, 

702 
form  of  declaration  for,  1458 
Advances,  registry  of  liens  on  crops  for, 

52 
Adversary,  whole  pleading  of  to  be  an- 
swered, 913 
pleading,  so  much  as  is  not  denied  is 

admitted,  616,  913-'14 
device  of  protestation,  616,  913-'14 
title  of,  how  set  forth  in  pleading, 
978-983 
Advocates,  161-163    See  Attorneys. 
Affidavit,  for  distress  for  rent,  112,  114 
form  of,  for  distress,  1347 
for  attachment  for  rent,  124,  477 
form  of,  for  attachment  for  rent,  1349 
for  ma/nda/mus,  328 
for  attachment,  335,  336,  337,  541 
forms  of,  for  attachments,  1353,  1355, 

1356 
interpleader,  352 
habects  corpus,  417,  427 
capias  ad  responderul/wm,,  521-'2 
order  of  publication,  535-6;  forms,  537 
of  clerk  posting  order,  538  ;  printer, 

537 
for  bail,  540 
when  required  for  pleas,  625,  640,  662, 

667 
form  of,  for  plea,  628,  640,  667 
to  bill  in  equity,  form  of,  and  when 

required,  1144 
to'answer,  mode  of  oath,  1185 
test,  in  claims  in  prize-causes,  1277 
to  obtain  interlocutory  sale  in  admi- 

miralty,  form  of,  1515 
forms  of,   touching  seaman's  wages, 
1522 
Affirmance,  of  judgment  or  decree  in  ap- 
pellate court,  when,  870-877 


Affirmance — 

damages,  upon,  880 
Affirmative,  of  issue,  burden  of  proof, 
730-734 
opens  and  concludes  cause,  734 
exceptions  to  burden  of  proof,  731 
at  common  law,  731 
by  statute,  as  to  hand- writing,  part- 
nership, and  incorporation,  731 
variances  in  proof,  731-734.     See  Va- 
riance. 
pleadings  which  do  not  conclude  to 
the  country  conclude  with  a  verifi- 
cation, 1060-61 
♦  pleadings,  two  make  bad  issue,  1016 
Affreightment,  contracts  of,  in  admiralty, 

250 
Agents,  declaration  of,  when  evidence 
against  principal,  705 
admission  of,  when  evidencejagainst 

principal,  709 
matters  of  account  with,  cognizable  in 

equity,  1219 
action  of  account,  346,  1216 
liability  for  investments  in  Confeder- 
ate or  other  depreciated  securities, 
1240-1242 
liability  for  receiving  debts  in   such 

currency,  1242 
liability  for  deposits  in  bank,  1243 
Aggravation,  matter  of,  not  to  be  tra- 
versed, 927 
stated  with  less  particularity,  1009 
Agreements,  collateral,  not  bonds,  28-9 
See  Contracts. 
of  record,  28 
under  seal,  28 
indented,  28 
poll,  28 
not  under  seal,  or  simple,  29 
forme  of,  29,  1313-1322 
sale  of  land,   1313-1315;  building, 

1316 
with  clerk,  1317 ;  partnership,  1318- 

1320 
apprenticeship,  1321-1322 
hen  on  crops,  1339  ' 

Aider,  by  verdict,  623,  896-'7 
Aid,  prayer,  608 

Alia  enormia,  need  not  be  proved,  730 
Alias,  summons  or  capias,  545 
Aliens,  in  Federal  courts,  242,  262-'3 
suits  for  torts,  contrary  to  treaty  or 

law  of  nations,  254 
defendants  in  State  courts  may  remove 

cause  into  Federal  courts,  270-'71 
plaintiff  against  IT.  States  officer,  re- 
moval of  cause,  272 
enemies,  form  of  plea  of,  in  bar,  1481 
enemies,  plaintiffs,  plea  of  in  suspen- 
sion, 626-'7 
enemies,     suits    against    in    equity, 

1198 
enemies,  in  deed  of  trust,  1198 
Alienage,  effect  on  conveyances,  34,  35 


INDEX. 


1659 


Alienage — 
hostile,  ground  of  suspension  of  suits, 

626-'7 
hostile,  form  of  plea  in  bar  for,  1481 
Alimony,  suits  for,  304,  325 
Allegata  and  probata,  must  correspond, 

578 
AUegatious,  alternate  in  pleading,  565- 
673 

See  Pleading  and  Averments. 
merely  formal,  omitted,  575,  590,  592 
must  correspond  with  proofs,  578 
material  only,  to  be  proved,  702-'3,  730 
to  be  always  characterized  by  certainty, 

986-992 
performance  of  conditions,  986-990, 

1003-1007 
pleas  generally,  990-992 
Alteration,  of  writings,  effect  of,  726-7 
Altercation,  juridical,  methods,  551-554, 
1068-9 

See  Juridical  Altercation. 
Alternative,  pleadings  in,  bad,  667,  1017 

instances  of  it,  667,  1017 
Ambassadors,  causes  affecting,  in  United 
States  courts,  235 
immunities  of,  235 

causes  affecting,  why  referred  to  Fed- 
eral judiciary,  243 
causes  affecting,  not  exclusive  in  Fed- 
eral courts,  248 
causes  affecting,   belong  to  original 
jurisdiction  of    supreme  court    of 
United  States,  279 
Ambiguity,  of  instructions,  747-8 
in  pleadings,  a  fault,  1013-1015 
construction  adverse  to  pleader,  1013 
what  amounts  to,  1013-14,  989, 1006-'7 
doctrine  of  negative  pregnant,  1 014-'lo 
Amendment,  of  declaration  for  variance, 
578 
of  pleadings,  for  variance,  731,  733-4 
of  pleadings,    by  statute  of  jeofails, 
768-770 
what  errors  are  subject  to,  769-70 
instances  thereof,  769-70 
notice  of,  769 
of  officer's  returns  to  execution,  839- 

'40 
of  pleadings,  allowance  of,  1083, 1088 
of  bill  in  equity,  doctrine  as  to,  1130- 

'31,  1132-'3 
of  answer,  1194-'5 
in  admiralty,  1268-  9,  1295,  1303 
of  libel,  in  admiralty,  form  of  order 
for,  1519 
Amount,  for  jurisdiction  of    justice  of 
peace,  204,  206 
corporation  court,  222 
circuit  court,  227 
court  of  appeals,  231-'2 
district  court  of  U.  States,  249  &  seq. 
circuit  court  of  U.  States,  261  &  seq, 
supreme  court  of  U.  States,  281  <fc  seq, 
283,  285,  286,  287 


Amount — 
when  immaterial  in  U.  States  circuit 

court,  266 
of  claim,  on  part  of  plaintiff,  deter- 
mines jurisdiction,  and  on  part  of 
defendant,  amount  to  be  paid,  283  j 
when  immaterial  in  U.  States  supreme 

court,  283,  284,  291 
of  office-judgments,  601 
of  assets  to  be  found  on  plea  of  fully 

administered,  737 
of  judgment  in  court,  783-788 
must  be    according    to  verdict,   if 

there  was  a  verdict,  785-6 
certain,  786 

in  bonds  in  penalty,  786 ;  interest, 
786-' 7 
of  execution  and  of  judgment  must 

conform,  801 
pecuniary,  requisite  for  appeal  to  court 

of  appeals,  857 
pecuniary,  when  a  certain,    required 
for  appeal  to  circuit  court,  857 
Ancient  possessions,  declarations  as  to, 

706 
Annuity,  forin  of  deed  of  separation, 

granting,  1337 
Answer,  in  chancery,  evidence  to  rebut, 
713 
how  proved,  718 

defence  to  bill  in  equity,  1175-1195 
most  frequent  mode  of  making  de- 
fence, 1175 
general  nature  of,  1176-1181 
when  defendant  may  decline  to 
make  discovery,  1176,1177-1181 
when  the  proper  mode  of  defence, 

1177 
extent    of    disclosure    made   by, 

1178-'9 
scandal  in,  what  is,  1179  -'80 
impertinence  in,  what  is,  1180 
insufficiency  in,  what  is,  1180- 
'81 
time  of  filing  and  mode  of  compel- 
ling, 1181-'2 
form  and  structure  of,  1182-1190 
formal  parts  of,  1182-'3 
frame-work  of,  1183-1185 
signed  by  counsel,  1185 
formula   for  the    several    parts, 

1186-'7 
formula  for  essential  parts,  1187 
affidavit  to,  1188, 1190 
formula  of  in  full,  1188-1190,  1606 
effect  and  force  of,  1191-1195,  713 
what  the  effect,  1191 
reason  for  it,  1191 -'2 
when  evasive,  or  not  sworn  to, 

1192 
when  omits  to  answer,  1192 
when  no  replication,  1192-1194 
amendment  of,  1194-1195 
manner  of  objecting  to  sufficiency, 
1195 


1560 


INDEX. 


Answer — 

to  libel,  in  admiralty,  1267 ;  form  of, 

1519 
to  libel,  in  admiralty,  exceptions  to, 

form  of,  1519 
to  interrogatories,  in  admiralty,  1267 
effect  of,  in  admiralty,  1280 
Answers,  allowance  of  several,  in  plead- 
ing, 1076-'7,  1087 
Apostles,  1296 

Appeal,  lies  not  for  attorney  disbarred, 
170 
conrt  of,  in  England,  202 
from  justice  of  peace,  210,  212 

to  county  or  corporation  court,  210, 

217,  222 
to  circuit  court,  210,  228 
from  county  court,  218,  856-'7,  858 
when  pecuniary  amount  required, 
857 
from  corporation  court,  224,  857-'8 
from  circuit  court,  228-229,  857,  858 
in  civil  and  police  cases,  228,  229, 
857-'8 
pecuniary  amount  required,  857-'8 
in  criminal  cases,  229,  858 
arbitrary,  when,  228-'9,  856 
for  cause,  and  by  order,  229,  856 
process  of,  at  what  stage  of  cause, 
229,  858-861 
from  district  to   circnit  court  of  U. 

States,  276,  277 
when  it  is  proper  process  in  U.  States 

courts, '28+-'5,  296-'98,  854-'56 
when  proper  process  in  State  courts, 

854-888 
how  obtained  in  U.  States  courts,  297 
criminal  process  of  common  law,  444 
limitation  to,  507,  852-'3,  857,  863 
of  felony,  antiquated  proceeding,  trial 

by  wager  of  batiei,  681 
costs  in,  to  party  substantially  prevail- 
ing, 790 
proceedings  in,  nature  of,  846-881 
hond,  852,  862 ;  form  of,  885 

See  Appellate  Proceedings. 
process  of,  854-856 

unknown  to  common  law,  854-'5 
involves  review  of  facts  as  well  as  of 

law,  855-'7 
used  in  courts  which  proceed  after 
the  methods  of  the  Roman  law, 
855-'6 
what  courts,  855-'6 
in  chancery,  1254 

at  what    stage  of    cause    allowed,' 
859-60 
when  the  proper  process,  859,  860 
mode  of  instituting  and  conducting 
proceedings,  861-881 
See  Aj^dlate  Proceedings. 
in  prize-causes,  1278 
in  admiralty  causes  generally,  1291- 
1306 
to  sircuit  courts  U.  S.,  1292-1298 


Appeal — 

to  supreme  conrt  U.  S.,  1298-1306 
bond,  declaration  on,  form,  1386 
Appeals,  court  of,  229-232.      See  G<m/rt 

of  Appeals. 
Appearance,   judgment  by   default  of, 
599-604 
of  defendant,  stated  in  plea,  635-'6 
usually  by  attorney  or  in  person,  635 
feme  covert,  idiot  and  lunatic,  635— '6 
infant,  636  ;  corporation,  636 
of  infant  by  attorney,   when  cured, 
765 
in  admiralty,   1262-'3  ;  form  of  order 

entering,  1512 
in  admiralty,  form  of  order  on  defanit 
of,  1513,  1514 
on  appeal,  1301,  1302-'3 
in  equity,  1118-1121,  1181 
Appellant,  when  he  alone  can  complaiii 

of  errors,  870 
Appellate  jurisdiction,    county    courts, 
217 
corporation  courts,  222 
circuit  courts,  228,  229 
court  of  appeals,  231  &  seq 
circuit  courts  of  U.  States,  276-278 
supreme  court  of  tJ.  States,  281-301 
from  inferior  federal  courts,  281- 

287 
circuit  courts,  281-284 

when    amount     exceeds    $2,000, 

281-'3 
when  amount  exceeds  not  $2,000, 
283,  284 
district  courts,  284,  285 
court  of  claims,  285,  286 
territorial  courts,  286 
District  of  Columbia  courts,   286, 
287 
from  State  courts,  287-294 
mode  of  exercising,  from  State  courts, 

294 
mode  of  exercising  from  inferior  Fed- 
eral courts,  294^01 
limitation  to,  507,  852-'3,  857,  863 
in  admiralty,  1291-1306 
circuit  courts  of  U.   States,   1292- 

1298 
supreme  court  of  U.  States,   1298- 
1306 
Appellate  proceedings,  846-881 
object  of,  to  correct  errors,  846 
several  sorts  of,  846-856 
audita  querela,  846-848 
writ  of  error,  848-853 
coram  nobis  (or  twUs),  848-851 
generally,  851-853 
bond  required.  852  ;  form  of,  885 ; 
bond,  862 
supersedeas,  853-'4 
appeal,  854-856 
course  cf  appeal,  856-858 
in  civil  causes,  856-858 
in  criminal  causes,  858 


INDEX. 


1561 


Appellate  proceedings — 

at  -what  stage  of  cause  allowed,  868- 

861 
mode  of  instituting  and  conducting, 
'861-881 
suspending  execution,  pending  ap- 
plication for,  861 
making  of  record,  861 
petition  for  process,  862] 
terms  on  which  granted,  S62 
limitation  to,  8fl2-'3,  SflT,  868 
juode  of   proceeding  in    appellate 
court,  863-881 
in  circuit  court,  863 
in  court  of  appeals,  868-881 
printing  record,  863 
docketing  of  appeal,  864 
grounds  of  decision  in  appellate 

court,  864 
decision  of  appellate  court,  re- 
gistry and  execution  there- 
of,  864-881 
judgment  below  in  general 
affirmed  or  reversed  by  ma- 
jority of  judges  sitting,  846 
where  voices  are   equtil,  af- 
firmed, 864 
statute  adjudged  unconstitu- 
tional only  by  majority  of 
judges  elected,  864-'5 
objections  to  this  provision, 

865-'6 
statute  of  jeofails,  866-7 
errors    of    which    appellant 

may  not  complain,  867-8 
want  of  jurisdiction  as  error, 

868 
no  process,  when  error,  868- 

869 
want  of  parties,  when  error, 

869 
mistake  in  discretion,  when 

error,  869-'70 
error  as  to  parties  not  appeal- 
ing, 870 
if  substantially  right,  not  re- 
versed, 871 
errors  corrected,  when,870-'71 
errors  in  fact,  when  objected 

to,  871 
definite      action      presumed 

right,  871-873 
when  vague  and  uncertain, 

878 
bill  of  exceptions,  when  need- 
ful, 873 
error  must  affect  merits,  874-'5 
instructions,  875-877 
upon  weight  of  evidence,  877 
remanding  cause,  877-'8 
bill  of  exceptions  should  state 
facts  and  not  evidence,  878 
reference  from    one  bill  to 

another,  878 
when  jury  waived,  878-'9 


Appellate  proceedings — 

exception  when  to  be  taken, 

879-'80 
reasons  of  judgment,  880 
damages  and  interest,  880 
decision  certified,  880 
decision,  review  of,  880,  881 
record  complete  in,  881-886 
in  equity,  12S4 
in  admiralty,  1291-1306 

in  circuit  courts  of  U.  States,  1292 

1298 
in  supreme  court  of  U.  States,  1298-^ 
1306 

See  Admiralty. 
Appellate  process,  in  State  courts,  229, 
232 
in  U.  States  courts,  276,  278 
mandamus  by  court  of  appeals,  327-8 
in  State  courts,  846-851.       See  Ap- 


Apportionment,  of  rent,  102-H.05 
equity-cognizance  of,  1108 
different  sorts  of,  102,  108 
principles  regulating,  103-106 
rent  reserved,  103-'4 
rent  granted,  104  -'5 
mode  of  making,  105 
Appraisers,  form  of  order  appointing, 

in  admiralty,  1517 
Apprentices,  supervision  of,  217,  224 
remedies  for  master,  441— '2 
indentures,  forms  of,  1321,  1322 
Apprentieii  ad  legem,  161 
Apprenticeship,   indentures  of,  forms, 

1321,  1322 
Arbitrament  and  award,  137-154 
nature  of,  137-'8 
parties  to,  138 

matter  which  may  be  submitted,  139 
personal  demands,  139 
disputes  touching  freeholds,  139 
not  prosecutions  for  crimes,  139 
the  submission,  139-142 

mode  of  submission,  139,  140 
at  common  law,  139 

by  rule  of  court  where  suit  is 

pending,  139 
by  agreement  in  pais,  139 
bond   to    stand   to   award,   25, 
1308 
by  statute,  139,  140 
revocation  of  submission,  140-142 
of  common  law  submission,  140- 

142 
of  statutory  submission,  142 
extent  of  submission,  142 
arbitrators  ^nd  umpire,  142 
number    and   mode  of  appointing 

them,  142 
conduct  to  be  observed  by  them, 

142 
proceedings  before  them,  142 
the  award,  142-154 
characteristics  of  award,  142-3 
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Arbitrament  and  award — 
form  of  award,  143-'4 
effect  of  award  as  defence  to  snb- 

seqnent  suit,  144 
performance  of  award,  145-151 
.wliat  performance  sufficient,  146 
modes  of  enforcing  performance, 

146 
in  submission  at  common  Umu,  146 
by  rule  of  court  when  suit  is 

pending,  146 
by  agreement  in  pais,  146-150 
when  money  is  to  be  paid,  146-'8 
debt  on  award,  146 
action    on    the    submission, 
147-'8 
■where  property  is  to  be  delivered, 
148,  150 
personal  chattel,  148-'9 
lands,  149,  150 
where  a  collateral  thing  is  to  be 
done,  150 
in  statutory  submission,  151 
for  what  causes  award  may  be  set 
aside,  151-153 
improper  conduct  of  arbitrators, 

121,  152 
improper  conduct  of  parties,  152 
objections  to  award,  152-'3 
mode  of  obtaining  relief  against  er- 
roneous award,  153-'4 
in  submission  in  pais,  153 
in  submission  by  rvZe  of  court, 
153,  154 
Arbitrary  appeal,  in  State  courts,  228-"9 
856,  859 
in  United  States  courts,  296,  297 
Arbitration  bond,  nature  of,  25  ;  form, 
1308 
declaration  on,  form,  1387 
Arbitrators,  137,  142,  143 

not  compelled  to  disclose  grounds  of 
award,  1167 
Arches,  court,  191 
Archdeacon's  court,  190 
Argument,  before  jury,  734-'5 

party  having  affirmative  of  issue  opens 

and  concludes,  734 
plaintiff  usually  opens  and  concludes, 

734 
instructions  to  be  asked,  before,  734 
not  to  controTert  instructions,  734 
only  two  counsel  to  speak  on  a  side, 

734-'5 
non-suit  suffered  before  jury  retires 

from  bar,  735 
papers  read  in  evidence  may  be  taken 

out  by  jury,  735 
in  admiralty  causes,  1283,  1304-'5 
Argumentative,  pleading,  bad,  988, 1007, 
1015,  1017 
instances  of,  988,  1006,  1015-16 
Arrest,  and  bail,  540-'41 

in  admiralty,  warrant  of,  1259-'60 
in  admiralty,  form  of  warrant  of,  1511 


Arrest — 
and  attachment  of  goods,  in  admiralty, 
warrants  of,  1259-'60 
Arrest  of  judgment,  for  error,  623-'4, 
764-770 
costs  allowed  on,  in  Virginia,  624 
motion  for,  when,  764-770 
nature  of,  764 

jeofails  and  amendments,  statute  of, 
764-770,  851,  866-'7 
two  prominent  objects  of,  765,  76ft 
disregarding  certain  errors  not 
touching  essential  merits  of 
cause,  765-768 
*  what  errors  thus  cured,  765 

in  proceedings  and  in  entries, 

766 
in  pleading,  765 
how  errors  in  judgment  by  de- 

fault  corrected,  765-'6 
effect  of  statute  in  curing  errors, 
766-768 
cures  defective  statement  of 
cause  of  action  or  defence, 
but  not  the  absence  of  any 
cause  of  action  or  defence 
at  all,  766-'7 
variance,     declaration    from 

writ,  767-'8 
confession  of  judgment,  768 
allowing  clerical  mistakes  to  be 
amended,  768-770 
what  mistakes  amendable,  769 
to  770 
error  in,  851 
Assault,  nature  of,  and  remedies  for,  375, 
376-'7 
form  of  declaration  for,  1425 
forms  of  declaration  for,  by  husband, 
and  by  husband  and  wife,  1426 
Assent,  mutual,  in  contracts,  17 
Assets,  amount  of,  to  be  found  on  plea 
of  fully  administered,  737 
with    what,    personal    representative 
chargeable,  1228-1230 
Assignability,  of  mercantile  securities,  23 

common  law  securities,  23 
Assignee,  of  common  law  securities,  re- 
medies for,  24 
mercantile  securities,  remedies,  24 
of  reversion,  remedies  for  rent,  121, 

122 
of  lessee,  liability  for  rent,  123 
right  to  sue  in  Federal  courts,  240,  261 
of  debenture,  suit  by  in  U.  S.  Courts, 

255,  267 
liable  to  set  off  acquired  before  notice, 

658,  659 
suing  in  assignor's  name,  liable  for 

costs,  789 
declaration  by,  form  of,  1368 
declaration  against  assignor,  forms  of, 
1406,  1407, 1408 
Assigning,  averment  of,  dispenses  with 
proof  of  hand- writing,  731 
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Assignment,  as  conveyance,  47 
of  dower,  registry  of,  62 
of  ehoaea  in  action,  of  equity  cognizance, 

H06 
new,  form   of  replication  by  way  of, 
1487 
Assize,  for  rent,  128,  487 
courts  of,  188-'9 

writ  of,  possessory  real  actions,  341-'2 
of  nuisance,  473 
process  to  commence,  559 
express  color  in,  650,  912 
grand,  in  writ  of  right,  682 
Associate,  declaration  of,  when  evidence 

against  his  fellow,  705 
Assumpsit,  action  of,  for  rent,  131-133, 
486 
for  use  and  occupation,  132 
to  enforce  award,  147,  149,  150 
origin  of  action,  346-'7 
trespass    on    the    case,    ex-cont/raxAu, 

347-'8 
nature  and  object,  348 
and  debt,  election  between,  367-'8 
for  debt,  on  promise  not  under  seal, 

460 
on  collateral  agreement,  461 
on  implied  agreements,  462 
memorandum  for  action  of,  530 
description  of  action  of,  in  queritur, 

568 
accounts  filed  in,  to  avoid  prolixity, 

572-'3 
general  or  common  counts  in,  575,  576, 

579-581 
special  counts,  in,  575-579 
when  called  for,  575-577 
structure  and  parts  of,  577-579 
inducement  or  preamble,  577 
consideration  valuable,  578 
contract  itself,  578 
variance,  578 
averments,  what  are,  579 

of  performance  of  condition 
precedent,   or    excuse    for 
non-performance,  579 
notice    of    performance     or 

event,  579 
request  to  perform,  etc.,  579 
forms  of  declaration  in,  1398-1415 
form  of  rejoinders  in,  1488 
writ  of  inquiry  in,  602 
general  issue  in,  and  proofs  under, 
644-646 

See  Non-aasumpgit. 
Attachment,  registry  of,  52 
lien  of,  67 
for  rent,  nature   and  proceedings  in, 

124-127^  476-484 
for  witness  by  justice  of  peace,  208-'9 
for  rent,  or  against  absconding  debtor 

in  county  court,  216,  478 
several  kinds  of,  335-339 
1.  against  a  non-reddent  debtor,  etc. , 
having  effects  in  Virginia,  335-'6 


Attachment — 

2.  against  a  defendant  in  a  suit  re- 
moving, etc.,  his  effects,  etc., 
336-'7,  541-545 

3.  against  a  debtor  removing,  ■  etc. , 
his  effects,  etc.,  337 

4.  against  a  tenant  removing  his  ef- 
fects, etc.,  337-'8 

5.  against  vessels  for  materials,  etc. , 
338 

forms  for  tliese  kinds,  except  4  and  5, 

1353-1357 
for  rent,  476-484;  forms  for,  1349-1352 
supplement  to  distress,  476 
when  and  how  obtained  for  rent,  477 
for  what  rent,  477 
to  what  officer  addi'essed,  and  how 

returned,  478 
mode  of  levying,  478-'9 
lien  of,  479-'80 

restoration  of  property  to  party,  480 
delivery  bond,  480 
replevy  bond,  480 
keeping    and   sale  of  property  at- 
tached, 480 
trial  of,  481 
defence  to,  481-484 
who  may  make,  and  what  defence, 

481-'2 
judgment  for  plaintiff,  482-484 
in  respect  to  visible  property  at- 
tached, 482-'3 
in  respect  to  garnishees,  483-'4 
interposition    of     third    persons 
claimants,  484 
process  in  writ  of  waste,  623 
against  defendant  in  suit  removing, 
etc.,  his  effects,  541-545 
at  what  stage  of  suit  to  be  had,  541 
mode  of   obtaining,  541-'2 ;  forms 

in,  1353-'55 
mode  of  levying,  542-3 
on  what  property,  542 
in  what  manner,  542 
how  property  secured,  542 
lien  of  creditor  attaching, -542 
officer  seizing  property,  when, 
542 
how  person  in  possession  may  re- 
tain it,  543 
proceedings  on  attachment,  543-545 
of  witnesses  to  compel  appearance,  638 
and  arrest,  in  admiralty,  warrant  of, 

1259-'60 
and  monition,  in  rem,  in  admiralty, 

form  of,  1508 
in  rem,  with  citation  in  personam, 

form  of,  1509 
bond,  declaration  on,  form,  1385 
Attainder,  effect  on  contracts,  16 

effect  on  conveyances,  34 
Attaint,  writ  of,  substituted  by  new  trial, 

754 
Attempt,  to  evade  or  obstruct  actions, 
repels  statute  of  limitations,  514-'15 
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Attendance,  of  witnesses,  modes  of  ob- 
taining, 687-'8 
Attestation,  of  wills,  74-5 
Attorney,  in  fact,  powers  of,  29  ;  forms 
of  powers,  1322,  1323 
at  law,  160-177 

English    system   touching   attorneys, 
etc.,  160-163 
attorneys  and    other   inferior  law 

agents,  160-'61 
advocates,  or  counsel,  161-163 
barristers,  162 
sergeants  at  law,  162-3 
Virginia  system   touching  attorneys, 
etc.,  163-177 
in  U.  States  and  Virginia  courts, 

163,  249 
history  of  the  law  of,  in  Virginia, 

163-168 
mode  of  obtaining  license,  168-'9 
mode  of  superseding  license,169-171 
nature  and  extent  of  authority  of 
his  privileges  and  liability,  171- 
177 
nature  and  extent  of  authority  of, 

171-'3 
privileges,  173-'4 
liability,  174-177 
for  ignorance  or  default,  174-175 
for  failing  to  pay  money,  175 
duty  to  client,  175-6 
professional  confidence,  176,  708, 

1167 
dissolution  of  relation,  176 
compensation,  177 
■when  illegally  disbarred,  restored 

by  mandcmms,  331,  501 
appearance  by,  635-6 
licensed,  exempt  from  jury  service, 
683 
professional  disclosures  inviolate,  708, 

1167 
infant's  appearance  by,  when  cured, 

765 
warrant  of,  765 
motion  by  client  against,  1096 
liability,    if   he   receive   confederate 
or    other     depreciated     currency, 
1242 
liability  for  deposits  in  bank,  1243 
Audita  querela,  writ  of,  846-848 

substituted  by  motion,  when,  847-'8 
Auditor,  application  to,  493,  496 

in  action  of  account,  nature  and  use, 
346,  1217 
Authentication,  of  judicial  writings,  714- 
718 
records,  714-718 

original  record  itself,  715 
exemplified  copy,  715-717 
as  to  foreign  States,  716 
as  to  States  of  this  Union,  716-'17 
office  copy,  717 
examined  copy,  717-'18 
not  of  record,  718 


Authority,  of  attorney  or  proctor,  171 
&  seq;  1263 
pleadings  must  show,  982-986 
general  doctrine,  982-3 
roles  as  to  pleading  judicial  process, 
983-985 
need  not  state  original  cause  of 

action,  983 
where  party  justifies  under  a  writ, 
984 
if  an  officer  acting  under  it,  984 
if  not  an  officer,  984 
where  party  justifies  under  a,  judg- 
ment, 985 
doctrine  as  to  proof  of  authority 
alleged,  985-6 
Averments,  in  slander,  379-386 
See  Allegationt. 
needful  in  the  several  actions,  575- 
588 
assumpsit,  575-581.  See  Assumpsit. 
debt,  581-586.     See  Debt. 
detinue,  586-7.     See  Detinue. 
covenant,  587.     See  Covenant, 
actions ex-delicto,  587-8.  SeeEx-de- 
licto. 
must  correspond  with  proofs,  578 
are  positive  statements  of  facts,  579 
of  performance  of  conditions,    &c., 

579-587 
of  notice,  request,  &c. ,  579,  587 
merely  formal,  omitted,  575,  590,  592 
material,  are  alone  to  be  proved,  702 
Avoidance,  confession  and,  pleas  by  way 
of.  650-669 
confession  and,  pleadings  by  way  of, 
909-913 

See  Confession. 
of  decree,  in  equity  when,  1138 
Avowry,  in  replevin,  1034 
Award.     See  Arbitrament  and  Awa/rd. 
bond  to  perform,  25,  1308 
characteristics  of,  142-'3 
form  of,  143 

effect  of,  by  way  of  defence  to  subse- 
quent suit,  144,  145 
mode  of  making  defence  of,  145 
performance  of ,  145-151 

what  performance  sufficient,  146 
modes  of   enforcing  performance, 
146-151 
in  submission    at  common    law, 

146-150 
in  stat/utory  submission,  151 
for  what  causes  an  award  is  set  aside, 

151-'3 
mode  of  obtaining  a  relief  against  an 

erroneous  award,  153,  154 
limitation  to  actions  on,  508 
replication    affirming    award,     must 
show  also  the  breach  of  the  award, 
920 
netting  aside,  a  matter  of  equity  cog- 
nizance, 1106 
plea  of,  to  a  bill  in  equity,  1160-61 
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Award— 

declaration  on,  form,  1388 
Bail,  -when  demandable  prior  to  1850, 
521 -'2,  539-'40 
when  demandable   since    1850,    522, 

540 
motion  of,  against  principal,  1096 
in  admiralty,  1259-'60 
Bailiff,  action  of  account  for  and  against, 
346,  1216 
bill  in  equity,  for  and  against,  1219 
Bank,  liability  of  agent  or  other  fiducia- 
ry, for  deposits  in,  1243 
Bank-notes,  liability  to  execution,   819, 
821 
action  of  debt  lies  not  for,  459 
form  of  declaration  on  promise  to  pay, 
1403 
Bankruptcy,  causes    cognizable    exclu- 
sively in  federal  courts,  248 
causes  in,  in  U.  S.  courts,  254,  269 
Bar,  pleas  in,  632-669 
nature  of  pleas,  632 
several  sorts  of,  632-669 
oommeneements   and    conclusions   of 
1023-1028 

See  Peremptory  Pleas. 
Bargain  and  sale,  49 

form  of  conveyance  by,  1324 
Baron-court,  179 
■  Barons,  power  of,  led  to  chanceryjuris- 
diction,  185 
Barristers,  l(!l-'2 
Bastardy,  proceedings  for,   207-'8,  218, 

224 
Battel,  trial  by  wager  of,  680-81 
Battery,  nature  of  and  remedies  for,  375, 
376-'7 

See  Assault. 
Beast,  mischievous,  form  of  declaration 

for  keeping,  1445 
Beating,  wife,  13 ;  remedies  for,  435 
child,  14  ;  remedies  for,  438 
servant,  15  ;  remedies  for,  442 
Belief,  defect  of  religious,  as  to  wit- 
nesses, 692-'3 
Doctrine  in  Virginia,  693 
Bella parta  cedunt  reipublicm,  1273 
Best,  Lord  Chief  J. ,  view  of  policy  of 

statute  of  limitations,  505 
Best  evidence,  must  be  produced,  703-'4 
principle  of,  703 
exceptions  to  rule,  703-'4 
exclusion  of  oral,  as  substituted  for 

written,  704 
exclusion  of  hearsay,    704-707.     See 


Bill,  single,  19  ;  form,  19,  1307 
penal,  19  ;  form,  19,  1307 
of  exchange,  21-24,  1308 

nature  of,  21 

several  kinds,  21-22 

foreign,  21-'2  ;  form,  22,  1308 

inland,  22 ;  form,  22,  1308 
suits  on,  in  Federal  courts,  261,  265 


Bill  in'equity,  to  recover  child  or  ward, 

437-'8 
for  injunction  generally,  333-'4.     See 

Injunction. 
for   injunction  in  case  of    unlawful 

taking,  433-'4 
in  case  of  unlawful  detainer,  455 
for  injunction   in  nuisance  affecting 

health,  7,  377,  473 
for  injunction  in  case  of  libel,  9 
for  injunction  to  trespass  on  lands, 

472 
for  injunction  to  waste,  475 
for  rent,  134,  490 
to  enforce  award,    150;  to  set  aside 

award,  153 
for  specific  relief,  330-334 ;   specific 

performance,  461-'2 
form  of,  334 

for  account,  346,  460,  462 
for  dower,  343,  364,  469,  471 
to  repeal  commonwealth's  grants,  498- 

499 
limitations  to,  507,  509,  510 

to  impeach  voluntary  conveyances, 
509 

to   repeal   commonwealth's   grants, 
510 
when  to  be  filed  before  process  issued. 

1116 
rules  or  orders  to  mature  cause,  whether 

it  is  or  is  not  filed,  1118-1120, 1121 
decree  by  default  on,  1119-'20,  1121 
decree  by  confessioii,  1120,  1121 
in  nature   of   a   petition,    1121.     See 


why  called  English  Bill,.  1121-'2 

several  parts  of,  1122-1126 

several  kinds  of,  1126-1141 

frame  of,  1141 

forms  of,  1141-1144 

signature  of  counsel,  and  affidavit  of 
party,  1126,  1144 

order  for  injunction,  1144-'5 

defence  to,  1145-1195 
demurrer,  1145-1154 
plea,  1154-1175 
disclaimer,  1175 
answer,  1175-1195 

replication  to  defence,  1195-1197 
Bin  of  exceptions,  mandamus,  to  compel 
judge  to  sign,  330,  501,  745 

nature,  design  and  origin  of,  728-'9, 
742-747 

instances  and  forms  of,  743,  744,  883 

entry  of  in  record,  883 

notice  of  before  verdict,  745,  879 

may  be  drawn  up  during  same  term, 
745,  879 

used  only  where  writ  of  error  or  super- 
sedeas lies,  743 

upon  vague  statement  of  case,  judg- 
ment reversed,  745 

one  must  refer  to  another,  745-746, 
878 
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Bill  of  exceptions — 

if  action  of  court  is  clearly  stated,  it  is 
presumed  right  unless  it  appears  to 
be  wrong,  746 
for  new  trial,  jacts  prmed  to  be  stated 

not  evidence,  746,  878 
consequence  if  not,  746,  878 
where  no  conflict  of  evidence,  facts 

and  evidence  same,  746 
if  jury  waived,  evidence  stated  as  in 

demurrer  to  evidence,  746,  878 
how  in  U.  States  courts,  879 
for  instructions  improperly  given,  or 

denied,  748,  762-'3 
court  not  obliged  to  sign  where  evi- 
dence is  conflicting,  878 
for  misdirection  by  court,  1083 
Bill  of  exchange,  21-24,  1308 
nature  of,  21 
several  kinds,  21,  22 
foreign,  21-'2 ;  form,  22,  1308 
inland,  22  ;  form,  22,  1308 
suit  on  in  Federal  courts,  261,  265 
action  of  debt  on,  458 
writ  of  inquiry,  in  action  on,  602 
memorandum  for  suit  on,  528-'9 
amount  of  office-judgment  in,  601 
declaration  on,  forms  of,  1394-1396 
Bill  of  particulars,  may  be  required  in 
discretion  of    court,    572,    944-5, 
1081 
required  by  statute  in  assumpsit,  572- 

'73,  581,  944-'5,  1081 
not  necessary  in  cormt  of  account  stated 
581,  944 
Bin  of  review,  limitation  to,  507,  1254 
bin  in  the  nature  of,  1136-'7 
doctrine  applicable  to,  1251-1254 
when  available,  1252-'3 
finality  of  decree,  1252 
error  of  law,  or  new  matter,  1252- 
'53 
what  is  error  of  law,  1252-'3 
when  new  matter  avails,  1253, 

1254 
when  previous  consent  of  court 

required,  1253 
only  by  party  interested,  1254 
in  admiralty,  1285-'6 
Bishop,  court  of,  191 
Blanks,  in  declaration,  567 
Body,  security  for,  3 
Body  of  plea,  638-'9 
inducement,  638 
protestation,  638 

substance  or  ground  of  defence,  638 
qvxB  est  eadem,  638 
traverse  of  declaration,  638-'9 
Bodilyjf eelings,  expressions  of,  evidence, 

705 
Bond,  what  is,  17-20 

single  bill,  19  ;  form,  19,  1307 
penal  bill,  19  ;  form,  19,  1307 
with  condition  to  pay  money,  19-20 ; 
form,  20, 1307,  1308 


Bond— 

with  collateral  condition,  25-28;  forms, 
1308-1312 

authority  to  execute,  19 

instances  of  collateral,   25-28,   1308- 
1312 

forthcoming  or  delivery,  in  defence 
against  illegal  distress,  111-'12,  117 

forthcoming  or  delivery,  forms,  1312, 
1348,  1351,  1352,  1353,  1355,  1360 

suspending,  in  interpleader,  111 

replevy,  117 

with  collateral  condition,  jurisdiction 
of,  223 
*  indemnifying  officer,    and  fiduciary, 
limitation  to  action  on,  508 

for  money,   limitation  to  action  on, 
508,  516 

debt  on,  583-585 
inducement  and  consideration,  583 
profert  or  excuse,  583-'4 ;   in  Vir- 
ginia, 584 
conditions,  provisions,  etc.,  584 
bond  with  collateral  condition,  584- 

585 
performance  of  condition  precedent, 
585 

writ  of  inquiry  in  actions  on,  601,  602 

on  appellate  proceedings,  852 ;  form 
of,  885 

stipulation,  in  admiralty.  See  Stipula- 
tion. 

for  money,  forms  of,  1307-8 
single  biU,  1307 
penal  bill,  1307 

with  condition  to  pay  money,  1307-8 

with  collateral  condition,  forms,  1308- 
1312 
arbitration,  1308 ;  title,  25,  1309 
sheriff,  1310 :  constable,  1310 
sergeant,  1310  ;  guardian,  27,  1311 
executor  or  administrator,  1311 
refunding,  1311;  indemnlfying,1311 
delivery  or  forthcoming,  1312, 1348, 

1.351,  1352,  1353,  1355,  1360 
lessor  in  attachment,  13.50 
plaintiff  in  attachment  for  debt,  1354 
"       in  attachment  against   ab- 
sconding debtor,  1356 
replevy,  1350,  1355 
suspending,  1358 

declaration  on,  forms  of,  690,  1366, 
1368-1374,  1377-1389 

to  marshal,  in  admiralty,  on  serving 
process,  forms,  1510,  1511 
Bottomry,  contracts  in  admiralty,  250, 

251 
Boundaries,    confvision    of,    of    equity 

cognizance,  1105-1107 
Boundary,  marks,  good  evidence,  704 
Breach,   of    the   peace,   in  re-caption, 
entry,  etc.,  illegal,  96,  97 

of  condition,  of  bond  with  collateral 
condition,  584-'5 

damages  for,  786 
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Breach — 

assignment  of,   in   action  on  bond, 

584:-'5 
of  contract,  part  of  declaration,  588 
of    collateral  condition,   after    judg- 
ment, averred  by  scire  f ados,  786 
form  of  scire  facias,  assigning  new, 

1501 
of  award,  how  shown.  920 
statement  of  in   declaration,  by  ad- 
ministrator, 1365,  1366 
Bridges,  building,  217,  224 

mandamus  to  compel  building,  330, 
501,  502 
Building,  agreement  for,  forms,  1316 
Burden  of  proof,  on  affirmative,  649,  703, 
730-734 
reason  of  principle,  730 
exceptions  to  principle,  731 
at  common  law,  731 
by  statute  in  case  of  hand-writing, 
partners,  and  incorporation,  731 
variance,  doctrine  of,  731-734 
See  Variance. 
Cancellation,  of  writings,  of  equity  cog- 
nizance, 1105,  1107 
Capias  ad  respondendum,  nature  of  writ, 
521,  522 
how  obtained,  521,  522 
form  of  writ,  525,  1360 
alias,  545 
Capiat  ad  satisfaciendum,  execution  of, 
803,  844-846 
when  it  lay  at  common  law,  803,  844 
when  and  how  obtained  hj  statute, 

803,  844-'5 
discharge  from  imprisonment  under, 

845 
abolished  in  Virginia,  803,  845-'6 
imprisonment  for  debt,  845-6 
Caption,  to  answer  in  equity,  1182, 1186, 
1187,  1188,  1190 
of  depositions,  form  of,  1490 
Captor,  of  prize,  derives  right  from  sov- 
ereign, 1273 
title  of,  consummated  by  sentence  of 

prize  court,  1273-'4 
proceedings  to  obtain  sentence,  1274- 
1278 

See  Prize-Causes. 
damages  against,  1278 
Carrier.     See  Common  Carrier. 
Case,  ex-contractu  distinguished  from  ex- 
delieto,   347-'8,   355-'6.     See   Tres- 
pass on  the  Case. 
forms  of  declaration  in,  1435-1459 
Case  agreed,  or  special  case.    See  Special 


Vasseiu/r  breve,  in  pleas  in  abatement, 
729,  1023,  1027 

Cattle,  vicious,  going  at  large,  6 
distress  for  trespasses  by,  98 
form  of  declaration  for  chasing,  1428 

Caveat,  to  pubhc  grants,  56 
cognizance  of,  in  county  courts,  216 


Certainty,  in  pleading,  554,  572 
in  pleading  to  a  certain  intent,  572 
in  pleading,    when  it  requires  more 

than  a  mere  traverse,  920-21 
in  issue,  rules  which  tend  to  produce, 
952,  1011 

See  Rules  of  Pleading. 
as  to  place,  953-960  ;  time,  960-962 
quality,  quantity  and  value,  962-965 
names  of  persons,  965-967 ;  title, 
967-982 
authority,    982-986 ;     all    averments, 
986-992 
performance  of  conditions,  986- 

990,  1003-1007 
pleas  generally,  990-992 
rules  restricting  or  limiting  princi- 
pal rules,  992-1011 
need  not  state  merely  matter  of 

evidence,  992-994 
nor  that  of  which  the  court  takes 

notice  ex-officio,  994-999 
matter  of  law,  994-997 
common  law,  994  -'5 
statute  law,  995-997 
public  statutes,  995 
private  statutes,  995-6 
matter  of  fact,  997-999 

public  functionaries,   public 
seal,  and  acts  of  State,  997 
law  of  nations,  seals  of  nations, 
and  of  admiralty  courts,  and 
all    facta     commonly     noto- 
rious, 997-8 
political  divisions,  events,  and 
public  officers  of  the  country, 
998-'9 
nor  circumstances  which  would  come 
more  properly  from  the  other 
side,  999-1001 
exceptions  to  rule,  1000,  1001 
matter  essential  to  prima  facie 
right,  1000 
pleas  in  estoppel,  and  suspension, 
1000-1001 
nor  circumstances  necessarily  im- 
plied, 1001 
nor  what   the    law  will    presume, 

1001 
general  mode  of  pleading  sufficient, 
if  great  prolixity  is  avoided  there- 
by, 1001-1003 
general  mode  of  pleading  sufficient 
when  allegation  on  the  other  side 
produces  the  required  certainty, 
1003-1007 
where  there  is  great  multiplicity 

of  particulars,  1003-'4 
when  upon  condition  to  indem- 
nify, the  plea  is  non  daimniji- 
catus,  1004-'5 
where  the  condition  is  for  per- 
formance of  matters  set  forth 
in  another  writing,  not  nega- 
tive nor  disjunctive,  1005-7 
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Certainty — 

no    greater  ^particularity    required 
than  the  nature  of  the  thing  per- 
mits  1007-8 
less    partieularity   required    where 
facts  are  most  in  the  knowledge 
of  other  party,  1008-9 
less  particularity  necessary  in  mat- 
ters of  inducement  or  aggravation, 
1009 
as  to  acts  valid  at  common  law,  but 
regulated  as  to  mode  of  perform- 
ance by  statute,  it  sufBces  to  set 
them  forth  as  at   common   law, 
1009-1011 
Certificate,  of  difference  of  opinion  in 
U.  S.  circuit  court,  282,  2o7-'8 
of  approval  of  sureties  in  admiralty, 

form  of,  1512 
of  commissioner  in  admiralty,  touch- 
ing seaman's  wages,  l.'i22 
trial  by,  678,  923 

tender  of  issue  to  be  tried  by,  928 
by  counsel,   of  error  in  record,   H.")2, 

862 
form  of  such  certificate,  884 
of  acknowledgment  of  writing  for  re- 
gistry, 131-",  1320,  1326 
of  privy  examination,    etc.,   of  wife, 

1325 
of  deposition,  form  of,  1490 
Certiorari,  writ  from  corporation  courts, 
etc.,  222 
from  circuit  courts   228 
mode  of  reviewing  judgments  of  lower 

courts,  300 
to  canoe  record  to  be  certified  for  use 

in  another  court,  715 
obtain  complete  copy  of  record,  861 
original  bills  of,  in  equity,  1127-8 
Cessation,  of  powers  of  personal  repre- 
sentative, or  committee  of  lunatic  or 
convict,  effect  on  pending  action,   795 
Cessamt,  writ  of,  for  rent,  129,  488 
provisions    like   it  in   Virginiii,    129, 
486-'7 
Oeg»et  exemitio,  on  judgment  against  one 

of  several  joint  tort-feasors,  788 
Chancellor,  lord,  184,  200  &  seq,  1108 
very  ancient  officer,  1098 
president  of  chancery  division  English 
high  court  of  justice,  1109 
Chancery,  bill  in  to  impeach,  or  to  es- 
tablish a  will,  88,  89 
court  of,  in  England,  183-187 
judges  of,  in  England,  prior  to  1873, 

etc.,  183-'4,  1108 
divisions  of,  184-187,  1098-1108 
ordinary,  184,  1098 
extraordinary,   or  equity,   184^187, 
1099-1108 
origin  and  progress,  185,  1099- 

1101 
present  criterion,  186,  1102 


Chancery — 

nature  of  technical  equity,  186-'7,. 
lloa-1104 
judges,   etc.,  since   1873,    199-303, 

1108-'9 
court  in  Virginia,  1109 
bill  in,  when  legal  remedy  inade- 
quate, 333 

See  Bill. 
causes,    costs  in,    in   discretion  of 

court,  789-790 
proceeding?  in  extraordinary  court 
of,  1109-1254 

See  Equity. 
division   of  high   court   of  justice, 
199-203,  1108-'9 
Changing  venue,  958,  959-60 
Character,    of   plaintiff   in   slander   and, 
libel,  384,  390,  391-2 
of   witness    for  veracity,   impeaching 

tends  to  discredit  him,  696-7 
general,  proof  of,  702 
general,  what  actions  involve,  702 
assumed  admissions  implied  foom,  710 
form  of  declaration  for  false  represen- 
tation of,  1457 
Charities,  vague  bequest  or  devise,  91,  92 
educational,  91 
of  equity  cognizance,  1107 
Charter,  parties,  in  admiralty,  250 
Chasing,  cattle,  form  of  declaration  for, 

1428 
Chattels,  conveyances  of,  31 
regi.stry  of  gifts,  mortgages  and  loans 

of,  52 
wiUs  of,  75-77 
probate  of  wills  of, -81 
recaption  of,  by  owner,  96 
hable  to  distress  for  rent,  106-108 
general  rule,  106 
exceptions,  106-108 
claibiR  for,  before  justice  of  peace.^ 

204-'5 
in  possession,  injuries  to  and  remedies 

for,  445-462 
unlawful  taking  and  remedies,  445-454 
unlawful  detainer  and  remedies,  464-'5 
injuries  to,  without  dispossessing  owner 

and  remedies,  455-457 
in  action,  injuries  to  and  remedies  for, 
457,  462 

See  Chases  in  Action. 
real,  ouster  from,  and  remedies,  471 
specific  execution  to  regain  possession,^ 

•803,  805-'6 
subject  to  execution  of  fieri  facias, 
812,813,819-824.    ^ee  Fien Fadas. 
on  leased  premises,  execution  against, 

818 
exempt  from  hen  of  fieri  facias,  827 
form  of  bin  of  sale  of,  1323 
Child,  and  parent,  mutual  defence,  5',  95 
abduction  of,  14,  436 
seduction  of  female,  14,  438,  441 
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ChUd— 

•  beating  of,  14,  438 

See  Parent  smA  Oua/rdian. 
birth  of  subsequent,  effect  on  will,  78, 

79,  80 
recaption  of,  by  parent,  96 
as  a  witness,  692 
Chivalry,  court  of,  192 
Ohoses  in  action,   wrongs   to,    and  re- 
medies, 457-462 
breach  of  contracts  express,   and  re- 
medies, 457-461 
non-payment  of  debts,  457-460 
action  of  debt,  458-460 
assumpsit,  460 
account,  460 
bill  in  equity,  460 
non-performance  of  collateral  agree- 
ments, 460-'61 
covenant,  460 
assumpsit,  461 
bill  in  equity,  461 
breach  of  contracts  impUed,  and  re- 
medies, 461-'2 
when  subject  to  be  levied  on  by  fi.  fa. 
819,  821 
Cinque  ports,  habeas  corpus  in,  414 
Circuit  courts,  225-229,  256-278 
State,  225-229 

history  of,  in  Virginia,  225.  226 
constitution  of,  226,  227 
jurisdiction  of,  227-231 
original,  227,  228 

civil,  227-'8,  493,  495,  496 
cases  in  law  and  equity,  228 
contested  elections,  228 
habeas     corpus,    mandamus, 
certiorari  and  prohibition, 
228 
criminal,  228 
appellate,  228,  229,  866-"7 

in  civil  and  police  causes,  228-'9 
in  criminal  oases,  229,  853 
judges  of,  where  suable,  527 
removal    of    causes    from    one    to 

another,  676-6 
course  of  appeal  from,  857,  858 
United  States,  256-278 
constitution  of,  256-259 

division  of  U.   S.   into  circuits, 

256-'7 
judges  in  each  and  their  terms, 

257-'8,  279 
division  of  opinion,  258-9,298 
district  judge  has  full  powers,  259 
powers  of  district  judge  in  cer- 
tain district  courts,  259 
jurisdiction  of,  259-278 
original,  260-276 
criminal,  260 
civil,  260-276 
not  co-extensive  with  Federal  con- 
stitution, 261 
general  rule  of,  261-266 
where  U.  S.  is  plaintiff,  262 

Tol.'IV.— 99 


Circuit  courts — 

alien  is  a  party,  262-3 

citizens  of  different  States,  263- 
266 
the  exceptional  cases,  266-270 

amount  and  citizenship  im- 
material, 266 

action  or  suit  by  U.  S.  or  its  of- 
ficer under  an  act  of  congress, 
266 

causes  un  der  revenue  an  d  postal 
laws  except,  etc.,  266 

actions  for  conduct  under  re- 
venue laws,  267 

proceedings  for  violation  of 
passenger  laws,  267 

proceedings  in  prize  cases 
during  insurrection,  267 

suits  under  slave  trade  laws, 
267 

suits  by  assignees  of  d^bentwres, 
267 

suits  by  or  against  national 
banks,  267 

suits  by  national  banks,  against 
comptroller,  267 

suits  for  violation  of  copy  andl 
patent  rights,  268 

cases  under  civil  rights  act,  268 

suits  for  forfeitures  for  breach 
of  suffrage  acts  of  congress, 
268 

suits  for  conspiracy  against  TT. 
S.  officer,  268 

suits  for  not  disclosing  con- 
spiracy, 268 

oases  in  bankruptcy,  general 
superintendence  and  certain 
suits  by  assignees,  269 

suits  to  recover  office  withheld 
contrary  to  constitution  and 
laws  of  U.  S.  269 

qu^>  warranto  to  remove  officer 
under  XJ.  S.  const.  278-'9 

proceedings  to  punish  officers 
and  owners  of  vessels,  etc. ,  270 

crimes  and  offences  under  laws 
of  U.  S.  270 
oases  removed /rem  State  cmi/rts,  270- 
276 
general  principles,  270 
particular  cases,  'ild-ITi 

suit  against  alien  or  citizen   of 

different  State,  270 
against  an  alien  and  citizen,   or 

against  a  citizen  of  that  and 

another  State,  271 
between  a  citizen  of  that  and  an- 
other State,  271 
case  involving  eiiAl  rights,  271 
suit  for  act  done  under  color  of 

civil  rights  act  touching  elec- 
tions, 272 
suit  against  internal  revenue  of- 
ficer, 272 
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Circuit  courts- 
suit  by  alien  against  civil  officer 

of  U.  S.,  272 
suit  against  any  U.  S.  Corpora- 
tion except  a  bank,  272 
suit  against  common  carrier  for 
losses    occasioned    by    acts  of 
rebels,  etc.,  273 
suit  against  U.  S.  officer  for  act 
done  during  rebellion,  373 
considerations  which  determine  the 
local  jurisdiction  of  U,  S.  courts, 
273-276 
appellate,  276 

process  employed  for,  276-'7,  295- 

298 
amount  required,  297 
criminal  cases,  S77 
course  of  appeal  from,  to  IT.   S.  su- 
preme court,  281-4 
where    matter  in  dispute    exceeds 

f  2,000,  281-'3 
where  matter  in  dispute  exceeds  not 
i2,000,  283-'4 
certificate    of    division    of    opinion, 
258-'9,  298 
Circumstantial  evidence,  doctrine  touch- 
ing, 711-713 
principles  of,  712 

essentials  to  confidence  in,  712-713 
Citation,  in  writ  of  error,  or  appeal  in 
U.  S.  courts,  295-'6,  297 
answer  to,  296,  297-'8 
of  appellee,  in  admiralty,   1295,  1301 
formd  of  in  admiralty,  1509,  1516 
Citizens,   suing  in  federal  courts,   237- 
242,  263-266 
of  one  State,  and  another  State,  causes 

between,  237-'8 
of  different  States,    causes  between, 
238-241 
what  controversies  involved,  238 
•who  are  citizens,  238-241 
what  are  States,  241 
of  another  State,  may  remove  causes 
from  State  to  Federal  court,  270,  271 
Citizenship,  in  Federal  courts,  237,  238- 
241,  242,  263-266 
when  immaterial  in  TJ.  S.  circuit  courts, 

266 
when  in  U.  S.  supreme  court,  291 
Civil  cognizance,  of  justice  of   peace, 
204,  207 
claim  for  money  or  chattels,  204 
for  damages,  205 
unlawful  detainer,  204-'5 
amount,  206,  207 
principal  money  due,  206 
difference  payments  and  set-offs,  206 
dividing  amount,  206-'7 
fictitious  credit,  207 
of  county  court,  215,  216 
of  corporation  court,  221-224 

same  as  county  court  formerly,  and 
also  as  circuit  court,  221,  222 


Civil  cognizance — 

provision    against    frivolous  suits,* 
222,  223 
cases  ex-delicto,  222,  223 
cases  ex-contractu,  223 
bonds  with  collateral  condition, 

etc.,  223-'4 
contracts  to  do  collateral  thing, 
224 
course  of  appeal,  224 
of  circuit  court,  227-'8 
of  court  of  appeals,  231-'2 
of  federal  courts,  232  &  seq 
district  court,  249-256 
circuit  court,  259-278 
supreme  coui't,  279-301 
Civil  injuries.     See  IVrongs. 
Civil-rights,   suits  under  act,   in  TJ.  8. 
courts,  255,  268 
suits  relating  to,  removed  from  State 
to  Federal  courts,  271,  272 
Claim,  amount  of,  in  court  of  justice  of 
peace,  204,  206 
amount  in  corporation  court,  222 
circuit  court,  227 
court  of  appeals,  231-'2 
district  court  TJ.  S. ,  249  <fe  seq 
circuit  court  TJ.  S.,  261  <fe  seq 
supreme  court  TJ.  S.,  281  &  seq,  283, 

285 
court  of.     See  Court  of  Claims. 
of  property,  in  admiralty,  1264-1266 
form  of,  in  admiralty,  1514 
in  prize-causes,  1277-'8 
Claimant,  in  interpleader,  354 
deUvery  bond,  form  of,  1360 
in  attachment,  484 
delivery  bond,  form  of,  1353 
of  chattels  illegally  seized  in  execu- 
tion, remedies  for,  814-819 
actions  at  law,  814 
bill  in  equity  for  injunction,  814 
interpleader,  814-'15 
suspending  bond,  form  of,  1358 
indemnifying  bond,  815— '16 
in  admiralty,  intervening,  1264,  1265 
stipulation  by,    1264,   1265 ;   form  of 
stipulation,  1514 
Classification,  of  wrongs,  with  remedies, 
372-502 
wrongs  affecting  individuals,  and  re- 
medies, 372-492 
relating  to  the  person,  372-444 
absolute  rights  and  remedies,  372- 
430 
personal  security,  373-402 
life,  and  remedies,  373-4 
limbs  and  body,  and  remedies, 

374-377 
health,  377 
reputation,  377-402 
slander,  377-385 
libel,  385-392 

malicious  prosecution,    392— 
402 
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Classification  of  wrongs — 

personal  liberty  and  remedies, 
402-429 
remedies  to  remove  imprison- 
ment, 402-429 
mainprise,  402-3 
de  odio  et  atia,  403 
de  hamine  replegiando,  404 
Tiabeas  corpus,  404-429 
remedies  to  obtain  damages 
for  imprisonment,  429 
trespass  vi  et  armia,  429 
trespass  on  the  case,  429 
private  property,  429' 
freedom     of    conscience,    and 
remedies,  429-'30 
relative  rights  and  remedies,  430- 
444 
as  husband,  and  remedies,  430- 
435 
abduction  of  wife,  430 
adultery,  430-434 
beating  or  abusing  wife,  434- 
'35 
as  parent  or  guardian,  and  re- 
medies, 435-441 
abduction  of  child  or  ward, 

436-438 
beating  of  child,  438 
seduction  of  daughter,   438- 
441 
as  master,  and  remedies,  441- 
444 
retaining  another's  servant, 

441-'2 
beating  or  misusing  servant, 

442 
seduction  of  female  servant 
442-'4 
lelating  to  property  and  remedies, 
_^   444-492 
personal  property  and  remedies, 
444-462 
personal  property  in  possession, 
and  remedies,  445-437 
by  privation  of  possession, 
and  remedies,  445-455 
unlawful  taking,  and  reme- 
dies, 445-454 
unlawful  detainer,  and  re- 
medies, 454-'5 
by  injury  to  property,  with- 
out dispossession,  and  re- 
medies, 455-'7 
personal  property  in  action,  and 
remedies,  457-462 
by  breach  of  contract  express, 
and  remedies,  457-461 
non-payment  of  debt,  and 

remedies,  458-460 
non-performance  of  collat- 
eral agreement,  and  re- 
medies, 460-'l 
by  breach  of  contract  implied, 
and  remedies,,  461-'2 


Classification  of  wrongs — 

real   property,    and    remedies, 
462-492 
ouster  or  dispossession,  and 
remedies,  468-471 
ouster  from  freehold,  and 
remedies,  463-71 
modes  of  ouster,  463 
remedies  for  ouster,  463- 
471 
peaceable  entry,   463- 

466 
real  actions,  466-471 
possessory,  466-'68 
droiturel,  468-470 
mixed  actions,  470-471  ^ 
ouster  from  chattels  real, 
and  remedies,  471 
trespass  upon  land,  and  reme- 
dies, 471-'2 
nuisance  and  remedies,  472-'3 
waste  and  remedies,  473-475 
subtiaotion    and    remedies, 
475-491 
of  rente  and  services  due  by 
tenure,  and  remedies, 
476-490 
summary  remedies,  476- 
485 
distress,  476 
attachment  476-484 
re-entry  by  lessor,  484- 

'85 
nomine  panes,  485 
remedies   by  action   or  suit, 
485-490 
action  at  law,  485-490 
personal  actions,  485-487 
real  actions,  487-490 
suit  in  equity,  490 
of  services  due  by  Cfustom  or 
prescription,    and   remedies, 
490-491 
disturbance  and  remedies,  491-'2  ' 
wrongs  affecting  the  commonwealth, 
and  remedies.  493-502 
where  the  commonwealth  is  aggres- 
sor, and  remedies,  493-496 
where    commonwealth  is    sufferer, 
and  remedies,  496-502 
common  law  actions,  497 
inquest  of  of&ee,  497-'8 
scire  facias,  498-'9 
information  of  intrusion,  of  debt, 

or  in  rem,  499  ' 

guowairranto,  499-500 
mandamus,  500-502 
of  subjects  of  equity-jurisdiction,  1104- 
1108 
as  proposed  by  L'd  Kedesdale,  1104- 

1105 
Mr.  Fonblanque,  Judge  Story,  etc. 

1105-'6 
Mr.  Spence,  1106-1108 
Clerical  errors,  what  are,  769-'70 
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Clerk  of  court  disqualified  as  attorney, 
169 
in  chancery  in  England,  duty  as  to 

•writs,  184,  185 
lawyers,   professional  confidence    in- 
violate, 708,  1167 
agreement  with,  form,  1317 
form  of  notice  by  against  sheriff  for 
fees,  1494 
Client,  professional  confidence  inviolate, 
707-'8 
motion  of  against  attorney,  1095 ;  form 
of  notice,  1494 
Close,  action  for  breaking,  472 

form  of  declaration  for  breaking,  1431 
Co-contractor,  non- joinder  abates  action, 
630-632 
forms  of  pleas  in  abatement  for  non- 
joinder, 631,  1461,  1462,  1485 
Code  of  procedure,  of  New  ¥ork,  etc., 

563-565 
Codicil,  to  wiU,  form,  1346 
Cognizance,  making,  1034 
Collateral,  bonds,  25,   28 ;  forms,   1308- 
1312 
agreements   not  bonds,  28-'9  ;  forms, 

1313-1322, 1339 
warranty,  38,  89,  40 
contracts,  jurisdiction  of,  223 
contracts,  set-off  and  tender  avail  not 

against,  577 
bonds,  debt  on,  584-'5 
form  of  scire  faeias,   assigning  new 

breaches  of  condition,  1501 
thing,  decrees  for,  how  enforced,  1210- 
1212 
Colloquium,  in  declaration  for  slander, 

379,  384,  385 
Color,  nature  of,  in  pleading,  650 
implied,  inherent  in  all  pleadings  by 
way  of  confession  and  avoidance, 
650,  910 
express,  imported  artificially  into  cer- 
tain pleadings,  650-652,  910-913 
confiried  to  the  plea,  and  to  actions 
of  assize,  trespass,  and  trespass  on 
the  ease,  650-'l,  912 
imputes  to  plaintiff  feigned  title  col- 
orable, but  not  valid  on  its  face, 
650,  910-'ll 
altemative  is  to  traverse  declaration, 

650-'51,  910-911 
inconveniences  of  a  traverse,  651, 

910,  911 
obviates  how,  651,  911 
advantages  gained  thereby,  651,  911 
frame  of  plea  with,  651,  910-'ll 
fact  and  law  separated,  651,  911 
plaintiff  can  deny  but  one  step  in 
defendant's  title,  and  must  ad- 
mit the  rest,  651,  911 
defendant  gets  opening  and  con- 
clusion, 651,  911 
but  not  in  Virginia,  if  plaintiff 
has  aught  to  prove,  651,  911 


Color— 

what  color  suggested,  913-'13 
Comitatus,  posse,  when  summoned,  824 
Commencement,  of  estate  in  fee-simpl© 
need  not  be  shown  in  pleading,  969> 
of  particular  estate,  must  be  shown, 
970 
except  by  way  of  inducement,  970 
or  in  adversary,  979 
of  general  freehold  title,  974 
Commencement  of  pleas,  635 
of  replication,  670 

formal,  of  pleadings.     See  Cormnenee- 

memts  and  Conclusions. 

Commencements    and    conclusions,    of 

pleadings  to  be  observed,  1021-1036 

of  declarations,  form  of,  1361-1363 

applicable  to  pleadings  subsequent  to 

declaration,  1021 
contrived  to  indicate  nature,   object, 

and  scope  of  pleadings,  1021 
formula  of  prayer  of  judgment  indi- 
cates the  judgment  expected,  1022 
of  pleas  dOatory,  1022,  1023 
no  formal  commencement  of  this  sort, 

1022 
formal  conclusions,  1022, 1023 
plea  to  jurisdiction,  1022  ;  in  sus- 
pension, 1022 
plea  in  abatement,  1023 

for  disability  of  party  to  sue  or 

be  sued,  1023 
for  frame  of  writ  or  declaration, 
1023 
of  pleas  peremptory,  1023-'25 
commencements,  1023-1024 
at  common  law,  1023-4 
by  statute,  1024 
of  replications,  1025-1030 
to  pleas  dilatory,  1025-1027 
io  jumdiction,  1025-'6 

commencements,    1025 ;     con- 
clusions, 1026 
in  sitspension,  1026 

commencements,    1026 ;     con- 
clusions, 1026 
in  abatement,  1026,  1027 
commencements,  1026-'7 
for  disability  of  party  to  sue 

or  be  sued,  1027 
for  frame  of  writ  or  declara- 
tion, 1027 
conclusions,  1027 

for  disabUity  of  party,  1027 
for  frame  of  writ  or  declara- 
tion, 1027 
U>  ■pleas  peremptory,  1027-1030 
commencements,  1028-'29 
at  common  law,  1028 
by  statute,  1028-'9 
conclusions,  1029-1030 
at  common  law,  1029-'30 

in  debt,  1029 ;  covenant,  1029 
trespass,  1029-'30 ;  assumpsit, 
1030 
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Commencements  and  conclusions — 

trespass  on  the  case  in  tort, 
1030 
by  statute,  1030 
of  pleadings  subsequent  to  replication, 
1030-'31 
on  part  of  defendant,  1031 
on  part  of  plaintiff,  1031 
variations  in  certain  oases,  1031-1035 
in  pleas  in   abatement  for  matter 
which  defdoto  abates  the  action, 
1031-'2 
in  pleas  in  bar,  for  matter  arising 
after  a  previous  plea,  or  after 
the  commencement  of  the  action, 
1032 
in  pleadings  by  way   of    estoppel, 
1033 
pleas  by  way  of  estoppel,  1033 
commencement,  1033 
conclusion,  1033 
replication  by  way  of   estoppel, 
1033 
commencement,  1033 
conclusion,  1033 
rejoinder    by    way    of    estoppel, 
1033 
in  pleadings  designed  to  apply  to 
part  only  of  matter  adversely  al- 
leged, 1033-'4 
in  the  action  of  replevin,  1034 
in  debt   on   bond,  when   pleading 
shows  that  plaintiff  never  had 
any  right  of  action,  1034-'5 
commencement,  onera/H  non,  1034 
conclusion,  1035 
exceptions    where    pleadings    tender 

issue,  1035 
legal  effect  of  formal,  1035-'6 
consequence  of  defect  or  impropriety 
in,  1036 
Commission,  allowed   as   compensation 
to  personal  representative,  1234-1236 
allowed  to  trustees,  63-'4 
Commissioner,    in    chancery,    compels 
judgment    debtor   to   disclose    and 
surrender  estate,  841-844 
special  agency  for  inquiries  in  equity, 

1220 
number  appointed  by  each  court,  1220 
proceedings    before,    to    perpetuate 

testimony,  1129 
to  make  conveyances  in  equity,  1201 
to  make  partition  and  assign  dower, 

1205,  1206-'7 
report  of  special,  as  to  partition  or 

dower,  1207-'8 
master,  to  settle  accounts,  report  and 

decree,  1207,  1208-'9 
of  accounts,  appointment  and  duties, 

1224-'5 
proceedings    before,   in  settling   ac- 
counts, 1221,  1250 
notice  to  parties  and  adjournment, 
1221-'2 


Commissioners — 

taking  testimony,    and    consulting 

court,  1222 
report  of,  and  action  upon  it,  1222, 

1223 
classes    of    persons    as    to    whom 
orders  of  account  are  most  fre- 
quent, 1223 
modes  of  settlement,  especially  as 
to  personal  representatives,  1223- 
1250 
compensation  of,  1220 
statutory  provisions  to  ensure  due 

accountability,  1224-1226 
designation  of  a  commissioner  of 

accounts,  1224-'5 
filing    inventory   and    appraise- 
ment, 1225 
filing  account  of  sales,  1225 
annual  settlement,  1225-'6 
withdrawing    fund  if    need    be, 
1226 
rules   governing  settlement,    1226- 
1248 
time  within  which  .to  be  made, 
1227-'8 
at  common  law,  1227       ' 
by  statute  and  penalty  for  de- 
fault, 1227-'8 
notice,  adjournment  and  return, 
1228 
assets  chargeable,  1228-'30 
disbursements    to    be    credited, 

1230-'31 
vouchers  to  be  produced,  1231-'34 
character    and    disposition    of 

vouchers,  1231-'3 
surcharging      and      falsifying, 
1233-'4 
compensation  allowed,  1234-'36 
mode  of  charging  interest,   1236- 

1239 
transactions  in   confederate  cur- 
rency, 1240-'43 
mode   of   stating    accounts,    and 
formula,  1243-1248 
formal  report,  1244-'5 
formulated     statement,     and 
notes,  1246-1248 
exceptions  to  report,  and  re-com- 
mitment, 1243-1250 
in   admiralty,   forms  of  reference  to, 

1513,  1514,  1524 
in  admiralty,  touching  seaman's  wages, 
1522 
Commissioners  of  sewers,  court  of,  247 
Oomipissioners  of  U.  States,  247 
Committee,  of  lunatic,  etc. ,  or  of  con- 
vict, appointments  of,  216,  222,  228 
of  lunatic  or  convict,  costs  against, 

790 
of  lunatic  or  convict,  revival  of  ac- 
tion against,  795 
of  lunatic  or  convict,  effect  on  pending 
action,  of  cessation  of  powers  of,  795 
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matters  of  account  adjusted  in  equity, 
1223 
Common,  distnibance  of,  and  remedy, 

492 
Common  bar,  917,  920,  973 

form  of,  974 
Common  carrier,  when  snits  against  re- 
movable from    State  to  Federal 
courts,  273 
service  of  process  on,  534 
forms  of  declarations   against,    1409, 
1449,  1451 
Common  counts,   when  sufficient,  575- 
577 
when  proper,  575,  676,  579 
in  assumpsit,  579-981 

originally,  579-581,  942-945 
indebitatiM  count  for  goods  sold  or 

for  work  done,  579,  942 
quantum  meruit,  for  work  done, 

580,  942 
quantum,  naleiamt,  for  goods  sold, 

580,  942 
indebitatus  count  for  money,  580 
942-'3 
money  paid,  etc.,  580,  943 
money  lent,  etc.,  580,  942-'3 
money  had  and  received,  etc. , 
580,  943 
count  of  account  stated,   580-'81, 
943 
secondarily,  581,  943-'4 
finally,  581,  944 
indebitcutrus  count  for  goods,  work 

and  moneys,  581,  944 
count  of  account  stated,  581,  944, 
945 
in  debt,  582 
Common  intent,   certainty  to,  in  plead- 
ing, 572 
Common  law  and  equity,  courts  of,  178 
&.  seq 
in  England,  178-189,  199-203 

before  the  legislation  of  1873,  etc., 
178-196 
piepoudre     court,      179;     court- 
baron,  179 
hundred  court,  180 ;  comity  court, 

180 
common   pleas,    181 ;  exchequer, 

181-'2 
king's  bench,  182- '3 
court  of  chancery,   183-187 
judges,  183-'4,  1108 
divisions  of  court,  184 
ordinary  court,  184,  1098 
extraordinary,  184-187,  1099- 
1108 
origin  of,  185,  1099-1101 
present   criterion  of,    186, 

1102 
nature  of  technical  equity, 
186-'7,  1102-1104 
court  of  exchequer-chamber,  187 


Common  law  and  equity — 
house  of  peers,  187 
assize  and  nidpriua,  188-'9 
since  the  legislation  of  1873,  etc., 

199-208,  1108-'9 
wrongs  cognizable  in,  310-319 
in  Virginia,  203-301, 1109.  See  Oourte. 
wrongs  cognizable  in  courts  of,  323-332 
matrimonial  causes,  324 
testamentary  causes,  325 
causes  of  public  police  and  economy, 

326 
causes  concerning    public   justice, 
326-332 
*  refusal,or  unreasonable  delay,326, 

310  &  seq.     Procedendo, 
encroachment  of  jurisdiction,  326, 

312  &  seq.     ProMbition, 
refusal  to  do  a  mini«terial  act,  827- 
332.    Mandamus, 
all  other  civil  injuries,  not  admiralty 
or  maritime,  332 
process  to  commence  actions,  517-518 
Common  order,    on  filing    declaration, 
566-'7 
or  rule  to  plead,  599 
form  of,  882 ;   confirmation  of,    and 
form,  599,  882 
Common  pleas,  court  of,  181 
Common  recovery,  conveyance  by,  68,  69 
Common  traverse,  633,  898-'9 
form  of,  1463 

See  Traverse. 
Commonwealth,  grants  of,  53-56 
general  principles  of,  53-54 
mode  of  proceeding  to  obtain,  54-56 
mode  of  repealing,  56,  498,  499,  510 
limitation  to  bill  to  repeal,  510 
caveats,  56 
wrongs   affecting,  and  remedies,  493- 
502 
where  it  is  aggressor,  493-496 
as  to  person  of  citizen,  493 
as  to  property,  493-496 
petition  of  right,  493,  494 
momibrans  de  droit,  493,  494 
traverse  of  office,  493,  495 
petition  to  circuit  court,   493, 

495 
petition  to  circuit  court  of  city 

of  Richmond,  493,  496 
application  to  auditor,  493,  496 
where  it  is  the  sufferer,  496-502 
certain  common  law  actions,  497 
inquest  of  office,  497-'8 
scire  facias,  498-'9 
information    of    intrusion,    of 

debt,  and  in  rem,  499 
quo  warranto,  499,  500 
mandamus,  500-502 
where  to  sue,  527,  113-'14 
Company  incorporated.  SeeCorporation. 
Compensation,  allowed  personal  repre- 
sentative, 1234-1236 
allowed  trustee,  63-'4 
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Competency  of  witnesses,  objections  to, 
689-695 
cause  of  incompetency,    at   common 
law,  689-695 
parties  to  record,    or  husband   or 
wife  of  parties,  689-691 
modified  in  Virginia  as  to  parties, 
690-691 
defect  of  understanding,  691-'2 
defect  of  religious  belief.  692-'3 

removed  in  Virginia,  693 
infamy  by  reason  of  crime  693-'4 

modified  in  Virginia,  694 
interest  in  result,  directly  or  in  re- 
cord, 694 
removed  in  Virginia,  694 
negroes    not    now    incompetent, 
694-'5 
time  for  objecting  to,  695 
Compurgators,  in  trial  by  wager  of  law, 

680 
Conclusion,  of  conveyance,  43 

of  declaration,  and  production  of  suite, 

588-'9,  1051-1053 
damages  laid,  1051,  1052 
of  special  ti-a  verse,  617 
of  plea,  639 
tender  of  issue  upon  a  traverse,  639, 

924 
verification  upon  new  matter,  639, 

924 
prayer  of  judgment,  639 

at  common  law,  upon  a  verifica- 
tion, 639 
by  statute,  wben,  639 
of  cause,  and  opening  of  it,  by  special 
traverse,  649-'50 
not  in  Virginia,  if  plaintiff  has  aught 
to  prove,  649-'50 

See  Special  Tramerse. 
of  pleadings.    See  Commencements  and, 

Conclusions. 
of  pleadings  with  a  verification,  when, 

1060-'61 
of  pleadings  to  the  country,  when,  639, 

677,  679,  924,  1060 
of  answer  in  equity,  1183,  1187,  1190 
Concubinage,  abduction  for,  441 
Concurrent,  jurisdiction    of    State  and 
Federal  courts,  264 
actions,  election  amongst,  367-369 
election,  debt  and   covenant,  or  debt 

and  assumpsit,  367-'8 
election,  trover  and    conversion,  and 
detinue,  368-'9 
Condemnation,    sentence   of,    in    prize- 
causes,  1278 
Condition,  bonds  with,  to  pay  money, 
19,  20 
forms,  1307-1308 
bonds  with  collateral,  25,  28,  ;  forms, 

1308-1312 
in  conveyance,  38 

new  promise  on,  as  repelling  limita- 
tion, 505,  513 


Condition — 
precedent,   performance    averred,   or 

excuse,  579,  585,  967 
annexed  to  any  contract,  stated,  584 
performed,    plea   of,    replication    to, 
must  set  forth  the  breach  of  the  con- 
dition, 920-'21 
performance  of,  alleged  with  certainty, 
with  full  particulars,  986-996 
general  rule  as  to  mode,  986-'7 
exceptions  to  general  rule,  987-990 
1003-1007 
where     subject    comprehends    a 
great  multiplicity   of    particu- 
lars, 987-'8,  1003-'4 
where  upon  condition  to  indem- 
nity, the  plea  is  non-damniflea- 
trn,  988,  1004-'5 
where    performance  is  to  be  of 
matter    set    forth    in    another 
writing,  neither  in  the  negative 
nor  disjunctive,  988-90,  1005-7 
replication  to  set  forth  the  breach 
of,  with  particularity,  899,  1003 
forms  of  pleas  of   performance,  1469, 

1470 
form  of  plea  in  excuse  of  perform- 
ance, 1471 
may  be  reserved,  in  decrees,  but  not 
in  judgments  at  law,  1200 
refunding  bond  in  case  of  execu- 
tor or  administrator,  1200, 1209 
any  other  condition,  1200,  1209 
Conditional  judgment,  or  rule  to  plead, 
599 

See  Common  Order. 
Conduct,  admissions  implied  from,  710 
Confederate   cuiTency,    transactions   in, 
by   personal    representative,    1240- 
1243 
investments  in,  by  order  of  court,  1240 
statutory  provision  for  order  of  judge 
in  vacation,  1240-1243 
oases  contemplated,  1241 
confined  to  those  cases,  1241 
investments  in  by  authority  of  will  or 

power,  1241-'2 
when  receivable  for  debts  by  fiduciary,. 
1242-'3 
Confession,  of  judgment  in  court,  604 
in  clerk's  office,  604 
release  of  errors,  768,  852 
what  is  such  a  judgment,  768 
and  avoidance,  pleas  by  way  of,  660- 
669  See  Pleas. 

payment,  652-655 
applicable  only  to  actions  on  hands, 

652 
fact  proved  under  nil  debet,  and 

non  assumpsit,  652 
bond  to  be  produced  at  trial,  652 
in  case  of  penal  bonds,  653 
form  of  plea  of,  653 
partial,  flea  of,  judgment  by  de- 
fault for  surplus,  653-'4 
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Condition —  ] 

if  not,  action  discontinued,  654 
form  of  plea  of  part,  654-'5 
aetio-non  and  prayer  of  judgment 

in  partial  plea,  654-'5 
account  of,  if,  plea  does  not  de- 
scribe, 655 
may  be  in  collateral  things  other 

than  money,  655 
must  be  adequately  described,  655 
set-off,  nature  of,  655 

admisgihle  as  defense  at  common 

law,  when,  655 
admissible  by  statute,  when,  655- 
661 
special  plea  in  nature  of  plea  of  set- 
off, 661-667 
statute  of  Umitation,  667-669 
and  avoidance,  pleaMngs  by,  909-913 
division  of  pleas  by,  909 

in  justification  or  excuse,  909 
in  discharge,  909 
forms  of  plms  byway  of,  1467-1482 
form  of  pleadings  by  way  of,  909 
quahty  of  pleadings  bv  way  of,  as 
to  color,  910-913 
implied  color,  910,  650 
express  color,  910-913,  650-652 
decree  by,  1120,  1121 
of  libel,  in  admiralty,  1261-1264 
•Confidence,    'professional,     in    lawyers, 
176,   708,  1167 

excludes  evidence,  when,  707-'8 
Confirmation,  47 
Confusion  and  obscurity.    See  Obicurity 

and  confugion. 
Conscience,   freedom   of,    11,    12.     See 

Freedom  of  conscience. 
Consent, — rule,  in  ejectment,  362 

abolished  in  Virginia,  363,  595 
Consideration,    valuable,    in    contracts, 
16,  17 
failure  of,  etc.,  in  mercantile  secu- 
rities, 23-'4 
presumption  of  valuable,  in  mercan- 
tile securities,  24 
in  common  law  securities,  24 
statement  of,  in  assumpsit,  578 
in  debt  on  promissory  note,  584-'5 
in  debt  on  bond,  585 
failure,  fraud  or  mistake  in,   ground 
for  special  plea  of  set-off,  661,  662, 
663-'4 
want  of,  no  ground   for    such  plea, 

661,  664 
averment  of  valuable,  967 
Consistory  court,  of  bishop,  190,  191 
Consortium  amidt,  435 
Conspiracy,  against  U.  S.   officer,   suit 
for  in  U.  S.  courts,  255,  258,  284 
writ  of,  401 
Conspirators,  declaration   of,    evidence 

against  fellows,  705 
Constable,  bond  of,  26 ;  form,  1310 
declaration  on  official  bond,  1383 


Constable — 
ministerial  officer  of  justice  of  peaces 

208 
delivery  bond,  taken  by,  831 
motion  on  any  bond  t^en  by,  1097 
motion  against,  on  any  bond  given 
by,  1097 
Constitution,  of  court  of  justice  of  peace, 
204 
county  court,  212-215 
history  of  in  Virginia,  212-214 
present  state,  214,  215 
corporation  court,  218-221 

formerly   composed   of  justices  of 

peace,  219 
now  composed  of  a  judge,  219,  220, 
221 
circuit  courts,  formerly,  225-'6 
at  present,  226-'7 
tei-ms,  227 

responsibility    and    independence, 
227 
of   government,   laws    repugnant  to 

void,  229,  230,  232 
of  U.  States,  cases  arising  under,  233-'4: 
laws  and  treaties  of  U.  States,  why 
causes    involving   construction   of, 
referred  to  Federal  judiciary,  242 
of  U.  States,  avoids  laws  impairing 
obligation  of   contracts,    739-'40, 
809,  810-'ll 
in  case  of  war  interest,  739-'40 
in  case  of  requiring  lands  to  bring 
at  sale  a  proportion  of    assessed 
value,  809 
in  case  of  homestead    exemption, 
809-812 
in  Virginia,  how  law  declared  uncon- 
stitutional, 864-'5,  880 
objections  to  provision,  865-'6 
Gonsuebudinihus  et  sermtiis,  writ  of,  for 

rent,  128,  487-'8 
Consuls,  causes  affecting,  in  TJ.  S.  courts, 
235 
and  vice-consuls  in  district  courts  U. 
S.,  2.54 
Conte,  565,  566 

Contempt,  revocation  of  submission  to 
arbitrator  by   rule   of    court   with- 
out leave,  140 
failing  to  perform  award  made  under 

rule  of  court,  146 
process  of,  what,  798 
process  used  in  equity  to  enforce  de- 
crees, 798 
to  compel  answer  to  bills,  ]181-'2 
Continuance,  defendant  entitled  to,  on 
setting  aside  of  non-snit,  654 
of  causes  in  court,  674-'5 
when  mistake  as  to,  is  error,  869 
Contracts,  executory,  securing  and  trans- 
ferring rights  of  property,  15-29 
definition  of,  15,  16 
circumstances  necessary  to  validity, 
16,  17 
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Contracts — 

sever^  sorts,  17-29 
to-pay  money,  17-24; 

common  law  securities,  17-20 
bonds,  17-20 ;  forma,  20,  1307, 

1308 
promissory  notes,  20 ;    forms, 
20,  1308 
mercantile  securities,  20-24 
different  kinds  of  mercantile  se- 
curities, 21-23 
bills   of   exchange,    21,     22; 

forms,  22,  1308 
promissory  notes  negotiable, 
22-24  ;  form,  23,  1308 
difference   between   common  law 
and  mercantile  securities,  23-'4 
touching  collateral  things,  25-29 
bonds  with  collateral  condition, 
25-28 

agreements  collateral  not  bonds, 
28-'9 
forms  of,  1307-1322 
•executed,  30-70 

circumstances  necessary  for,  31 
conveyances  of  property,  31-59 
chattels,  31 
lands,  31-59 

by  matter  inpais,  32-52 
persons  capable  of  conveying, 
and    receiving     conveyance, 
32-35 
instruments  of  conveyance,  35- 
37 
common  law  principles,  35 
statutory  modifications,  35-37 
statute  of  uses,  35 ;  frauds, 

36 
statute     dispensing     with 
words  of  inheritance  in 
Virginia,  36 
statute   of  grants,    36  ;  re- 
gistry, 37 
usnal  and    orderly  parts   of    a 
conveyance,  37-43 
premises,    habendum,,   tenen- 
dum, 37 
reddendum,  37;  conditions,  38 
warranty  of  title,  38-43 
ancient  warranty,  38-41 
modern  covenants  of  title, 
41-43 
conclusion,  43 
the  several  sorts  of  conveyance 
inpais,  43-50 
conveyances  at  common  law, 
43-47 
primary  or  original,  43-45 
secondary  or  derivative,  45- 
47 
conveyance  by  force  of  stat- 
utes of   uses  and  grants, 
47-50 
imanner  of  executing  convey- 
ances, 50 


Contracts — 

most  usual  forms  of  convey- 
ance, 51,  1323-1340 
registry  of  conveyances,  61, 
52 
by  matter  of  record,  52-59 
by  act  of  legislature,  52 
king's    or    Commonwealth's 

grants,  53-56 
fines,  56-58 

common  recoveries,  58 
by  special  custom,  59 
incumbrances  on  property,  59-70 
mortgages,  59-62 ;  forms,  1332 
deeds  of  trust,  62-65;  forms,  1333, 

1334 
judgments  and  other  liens  of  re- 
cords, 65-70 
registry  of,  51-52 
maritime,  cognizance  of,  in  admiral- 
ty, 250-'51 
charter  parties  and  affreightment, 

250 
passenger-transportation,  250 
liens  maritime,  250 
ship-carpenters,  and  material  men, 

250 
pilotage  and  salvage,  260 
bottomry,   250,  251 ;   marine   insur- 
ance, 251 
wages  of  mariners,  251 
surveys  of  vessels  damaged,  251 
actions  for  breach  of,  457-462 
express,  457-461 

non-payment  of  debts,   457-460 
non-performance     of      collateral 
agreements,  460-'61 
implied,  461-'2 

whence  implied,  461,  462 
limitations  to  actions  on,  508,  509 

See  Limitations. 
statement  of,  in  pleading,  578 
of  records,   plea  of  infancy,   trial  by 

inspection,  678 
motions  for  money  due  on,  1007 
form  of  notice  for  motion,  1492 
Contradictory  statements,  discredit  wit- 
ness, 697 
mode  of  proving,  697 
Contumacy,   and  default,   of  defendant 
in  admiralty,  1261,  1263 
of  plaintiff  in  admiralty,  1262 
Conversation,  when  evidence,  705 
Conveyances,   of  property,   31-70.     See 
Contrasts. 
in  pleading,  stated  by  legal  effect,  and 
not  form  of  words,  971-'2,  1018-1020 
not  statutory,  stated  according  to  re- 
quirements of  common  law,  972-'3, 
1009  '10 
plea  of,  to  bill  in  equity,  1161 
commissioner    to    make,    in    equity, 

1201 
compelled  in  equity,  of  lands  abroad, 
1201 
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Conveyances — 

certificate  of  acknowledgment  for  re- 
gistry, 1315,  1320,  1326 
certificate  of  privy  examination  of  vrife, 

1325 
of  lands,  forms  of,  1323-1331 

feoffment,  1323 ;  bargain  and  sale, 
1324 

covenant  to  stand  seised,  1326 

grant,  1327 

as  prescribed  by  statute,  1327 

by  executor,  1327 

leases,  1828-1330 

under  decree  of  court,  1331 
Convict,  committee  of,  costs  against,  790 
revival  of  action,  against  committee, 

795 
cessation  of  powers  of  committee  of, 

effect  on  pending  action,  795 
Conviction  of  f alony,  effect  on  pending 

action,  795 
Co-parceners,  action  of  account  between, 

346,  1216 
bill  in  equity  between,  1219 
Copy,  of  record  or  paper  in  clerk's  office, 

evidence,  715 
of  paperfiled  in  a  suit,  wben  evidence, 

725 
of  record,  wben  allowed,  715 

exemplified,  when,  715-717 

office,  when,  717 

examined,  717-718 

where  records  lost  oe  destroyed,  718 
of  judicial  writings  not  of  record,  718 
of  acts  of  legislature,  printed, evidence, 

723 
so  of  statutes  of  other  States  and  of 

congress,  723 
Copyright,  and  patent-right  causes  cog- 
nizable exclusively  in  Federal  courts, 

248,  268 
value  immaterial  in  U.  S.  circuit  and 

supreme  courts,  268,  283-'4 
Coram  vobis,  (or  nolm,)  writ  of  error, 

848-851 
Com,  growing,  liability  to  distress,  106  ; 

to  execution,  820 
Corporation,  capacity  to  convey  and  take 

lands,  34,  35 
warrant  or  summons,  how  served  on, 

208,  532-534 
right  to  sue  in  Federal  courts,  240,  241, 

266 
of  tJ.  S.  removal  of  cause  to  Federal 

court,  272-'3 
municipal,  mandamus  to,  331 
motion  of,  against  shareholder,  1096 
form  of  notice  against  shareholder,  1498 
where  suable,  526,  1113 
appearance  by,  636 
averment  of,    dispenses  with  proof, 

when,  731 
Corporation  courts,  218-225 
how  constituted,  218-221 
jurisdiction,  221-225 


Corporation  courts — 

civil,  221-224  ;  criminal,  224 
police,  224,  225  ;  habeas  oorpus,  217,- 

222 
mandamus,  by,  327 
removal  of  causes  to  circuit  court,  675 
judge  of,  annually  designates  who  are 
to  be  jurors,  684 
Costs,   of  suit,  doctrine   touching,  788- 
792 
none  allowed  at  common  law,  788 
by  what  statutes  allowed,  788 
crown  paying,  and  receiving,  in  Eng- 
land, 788 
as  to  U.  States,  and  Virginia,  788 
general  rules  for  awarding,  by  statute 
in  Virginia,  789-790 
assessed  by  clerk  and  sheriff  respec- 
tively, 789 
party    substantially  prevailing   re- 
covers, 789 
so  on  appeal,  790 

on  motions,  and  in  equity,  in  dis- 
cretion of  court,  789-790 
against  personal  representative, com-- 

mittee  of  lunatic,  &c.,  790 
in  frivolous  and  vexatious  suits,  791 
as  to  poor  persons,  in  forma  pau- 
peris, 791-'2 
security  for,  as  to  non-residents,  792^ 
in  motions,   in  discretion   of  court, 

1093-'4 
stipulation  for,  in  admiralty,  1270-1271 
forms  of  stipulation  for,  1507, 1514, 151& 
in  decree  in  admiralty,  1286-'7 
Co-surety,   form   of   notice  of    motion 

against,  by  co-surety,  1493 
Counsel,  161-163.     See  Attorneys. 
when  not  answerable  for  defamation, 

388 
professional  disclosures  to,  inviolate, 

707-'8 
how  many  to  argue  on  a  side,  734-'5 
certificate  of,  to  error  in  record,  852,. 

862,  884 
bOl  in  equity  to  be  signed  by,  1126, 

1144 
pleas  in  equity,  signed  by,  1172 
answers  in  equity,  signed  by,  1185 
Counts,  several,  for  distinct  causes  of 
action,  366,  940 
joinder  of  in  one  action,  365-367 
in  case,  joined   with  counts   in  tres- 
pass, by  statute,  356 
varying  statements  in  persona]  actions, 

566,  941-947 
when  several  in   debt,    guertbwr  de- 
mands aggregate,  571 
general  or  common  in  assumpsit,  575, 
576,  579-581 
when  applicable,  575,  576,  942-945 
originally  seoen  in  mmiber,  579-58U 

942-'3 
then^w,  581,  943-'4 
at  last  tmo,  581,  944 


IHDEX. 


1579- 


Counts — 

indebitatus  assumpsit,  581,  944 
account  stated,  581,  944 
common,  in  debt,  form  of,  582,  941 
common,  in  trespass,  940-'4l 
several,   one  or  more   defective,  and 
general  verdict,  at  common  law 
judgment  arrested,  736,  946-7 

aUter  in  Virginia,  736,  947 

faulty  counts  disregarded  by  jury, 
736- 
bill  of  particulars,  572,  581,  944,  945 
special,  when  required,  575-577,  945 
joinder  of,  945-947 
Country,  jury,  549,  682 

conclusion  of  pleading  to,  639,  670,677, 

924,  1060 
County,  lien  for  levies,  70 
court  in  England,  180 
palatine,  court  of,  198 
palatine,  writ  of  Jiabeas  corpiLS  in,  414 
court,  in  Virginia,  212-218 

history  of,  212-214 

present  constitution,  214,  215 

jurisdiction  of,  215-218 

terms  of,  218  ;  mandarmbs  by,  327 

Jiabean  eorpui  by,  217,  222 

judge  of  annually  designates  who 
are  to  be  jurors,  684 
Court,  defamation  by,  not  actionable, 

388 
title  of,  in  pleading,  568,  590,  591,  1064 
terms  for  jury  causes,  600 
docket,  making  before  term,  605 

arrangement  of,  674 
trial  of  fact  by,  when,  682 
takes  notice  ex  officio  of  what,  722, 
994-999 

matter  of  law,  722,  994-997 

matter  of  fact,  722,  997-999 
seal  of    domestic,   noticed  ex  officio, 

716,  722 
of  admiralty,  foreign,  seal  noticed  ex 

officio,  722 
foreign  laws  proved  to,  as  facts,  724 
does  not  grant  new  trial  ex  mero  inot/u, 

763 
bill  of  exceptions  for  error  of,  742-747 
instructions  of,  747-'8 
function  of,  in  demurrer  to  evidence, 

748.750 
function  of  in  special  verdict,  750-752 
function  of,  in  case  agreed,  753-'54 
function  of,  in  granting  new  trial,  755- 

763 
misdirection  by,  ground  for  new  trial, 

762-'3 
execution  supposed  to  issue  from,  but 

really  from  clerk's  office,  797 
Courts,  156-334 
of  probate,  83,  84 
nature  and  incidents  of,  156-177 
definition  of  a,  157 
distinction,  of ,  as  of  record  or  not,  157- 

160 


Courts — 
constituent  parts  of  a,  160 
attorneys,  etc.,  160.177 
system  in  England,  160-163 

attorneys  and  other  inferior  law 

agents,  160-'l 
advocates  or  counsel,  161-163 
system  in  Virginia,  163-177 
history  of  the  law  in  Virginia  as  to 
attorneys,  163-168 
mode  of  getting  license  to  prac- 
tice, 168,  169 
mode  of  superseding  license,  169- 

171 
nature  and  extent  of  attorney's 
authority,  his  privileges  and  lia- 
bilities, 171-177 
several  classes  of,  177-332 
in  England,  177-203 
prior  to  1873,  178-199 

of  general  jurisdiction,  178-196- 
courts  of  common  law  and 

equity,  178-189 
courts  ecclesiastical,  189-192 
courts  military,  192,  193 
courts  maritime,  193-196 
of  special  or  private   jurisdic- 
tion, 196-199 
under  the  judicature  act  of  1873, 
etc.,  199-^03 
in  Virginia,  203-301 
courts  maritime  and  of  admiralty, 

203 
courts  of  law  and  of  equity,  203- 
301 
several  sorts  of  courts  of  law  and 

equity,  203 
organization  and   jurisdiction  of 
these  courts,  204-301 
justice  of  peace,  204-212 
county  and  corporation  courts, 

212-225 
circuit  courts,  225-229 
court  of  appeals,  229-232 
federal  courts,  232-301 

cases  cognizable  in  the  fede- 
ral courts,  232-244 
the  several  federal  courts  and 
their    jurisdiction,    244- 
301 
constitution  of  the  judicial 
power  of   CJ.  States  and 
its  distribution,  244-248 
district  c  urts  of  U.  States, 
^48-256 
constitution,  248-'9 
jurisdiction,  249-256 
circuit  courts  of  U.  States,- 
256-278 
constitution,  256-259 
jurisdiction,  259-278 
supreme  court  of  U.  States,. 
278-301 
constitution,  278-'9 
jurisdiction,  279-301  ] 
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habeas  corpus,   by  what'  federal 
courts  and  judges,  421,  etc. 
■wrongs    cognizable    in    the    several 
classes  of  courts,  301-502 
in  England,  301-319 
in  ecclesiastical  courts,  302-305 
in  courts  military,  305-'6 
in  courts  of  admiralty,  306-310 
in   courts   of    common   law   and 
equity,  310-319 
in  Virginia,  319-332 

admiralty  and  maritime   courts, 

319-323 
common  law  and  equity,  323-332 
matrimonial  causes,  324 
tutorial     and     testamentary 

causes,  325 
causes  of    public    police    and 

economy,  326 
causes  of  public  justice,  326-332 
vnit  of  procedendo,  326,  310, 

&  seq. 
writ  of  prohibition,  326,  312, 
&  seq. 
writ  of  mandamus,  327,  311 
all  other  civil  injuries  not  mari- 
time, etc.,  332 
awarding  writs  of  habeas  corpus,  417- 
420 
Court  of  appeals,  £29-232 
constitution  of,  229-231 
number  of  judges  and  modeof  elec- 
tion, 229,  230 
quorum  for  action  229,  230 
responsibility    and     compensation, 

230 
places  of  sitting  and  terms,  230 
special  courts,  230,  231 
jurisdiction  of,  231,  232,  857,  858 
appellate  process,  232,  229,  327-'8 
mxmda/mus,  231,  327-'8 
proceedings  in,  on  appellate  process, 
863-881 
See  Appellate  Proceedings. 
Court  of  claims,  285,  286 
organization  of,  285, 
claims  cognizable,  285 
appeal  to  IT.  States  supreme  court,  285 
Covenants,  of  title,  modem,  41,  43 
nature  of,  in  respect  to  persons  con- 
cerned, 41 
nature  of,  as  to  defects  of  title  in- 
cluded, 42,  43 
usual  in  Virginia,  42 
proper,  or  English,  42 
remedies  upon,  42,  43 
to  stand  seized,  49 ;  form  of,  1326 
'Covenant,  action  of,  to  enforce  award, 
147,  149,  150 
action  of,  nature  and  object,  345 
action  of,  and  debt,  election  between, 

36-'8 
action  of,  for  debt  on  promise  under 
seal,  460 


Covenants — 
for  non-performance  of  collateral  agree- 
ment, 460 
m,esm/orcmdum  for  action  of,  529 
description  of  action  of,  in  gueritur, 

568 
averments  in  statement  of  cause  of  ac- 
tion in,  587 
general  issue  in,  and  proofs  under, 

640,  641,  643 
declaration,  in  forms,  881,  1418-1421 
Coverture,  efEect  on  contract,  16 
effect  on  conveyances,  and  how  obvia- 
ted, 33-'4,  50,  51 ;  forms,  1324,  1325 
statutory  change  as  to  property  of  feme 

covert,  120 
effect  as  to  rent  of  wife's  lands,  120, 

121 
repelUng  statute  of  limitations,  513 
forms  of  plea  of,  in  abateme^it,  628, 

1460 
form  of  plea  of,  in  bar,  1475  ;  replica- 
tion to  plea  of,  1484 
Credibility,  of  witnesses,  695-697 
who  determines  it,  69o-'6 
modes  of  discrediting  witness,  696-'7 
Credit,  fictitious  to  give  justice  jurisdic- 
tion, 207 
Creditor,  competent  witness  to  will,  87 
injury  to  rights  of,  affects  will,  92-93 
limitations  to   proceedings  to    avoid 
voluntary  gifts,  507,  509-510 
Crimen  falsi,  renders  infamous,  693 
Crimes,   against  tJ.    States  laws,  in  U. 
States  courts,  247,  249,  260,  270 
which  render  infamous,  693 
removal  of  infamy,  694 
declarations   of    deceased  witness  in 

prosecution  for,  707 
declaration  dying,  in  prosecution  for, 

707 
on  the  seas  and   on   navigable  waters, 
not  within  the  jurisdiction  of  any 
State,  cognizable  in  TJ.  States  courts, 
1255 
Criminal  cognizance,  of  justice  of  peace, 
207 

of  county  court,  217 
of  corporation  court,  224 
of  circuit  court,  228 
supreme  court  of  appeals,  231 
federal  courts,  exclusive  as  to  crimes 

against  U.  States,  247 
district  courts  of  U.  States,  249 
circuit  courts  of  TJ.  States,  260,  277 
supreme  court  of  TJ.  States,  280,  282, 

288-291 
of  TJ.  States  courts  in  admiralty,  1255 
Criminal  conversation.     See  Adultery. 
Crops,  lien  on  for  advances,  registry  of, 
52,  1339 
nature  of  lien,  70  ;  form,  1339 
growing,  when  liable  to  be  distrained, 

106 
growing,  liable  to  execution,  819-'20 
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Crops — 

agreement  for  lien  on,  form,  1339 
Cross-bill,  in  equity,  1134-1136 
when  applicable,  and  doctrine  touch- 
ing, 1134-1136 
Cross-examination,  value  of,  698 
right  of  opposite  party  to,  698-'9 
tenor  of,  699 
Crown  cases,  in  England,  202 

costs  in,  788 
Curator,  appointment  of,   and  auditing 
accounts,  84,  216,  222,  228,  325,  326 
appeal  in   oases    concerning,    228-'9, 

856,  859 
matters  of  account,  adjusted  in  equity, 
1219,  1223 
Curia  mlt  admsare,  657,  559,  561 
Currency,  liability  of  iiduoiary  for  in- 
vestments in  depreciated,  1240-1242 

See  Gonfederate  Ourrency. 
receipt  of  for  debts,  liability  of  fidu- 
ciary for,  1242 
Custodia  terroe  et  hmredis,  writ  de,  437 
Custom,  conveyance  by,  59 
Damages,    fear   of    prevents  injury   to 
personal  security,  3,  8 
personal  liabOity,  9 
wrongs  to  husband,  13 

parent,  guardian  and  master,  14,  15 
usual  redress  for  injuries  in  action  at 

law,  333 
sometimes  inadequate,  334 
in  ejectment,  357,  358,  363,  598 
to  plaintiff    in  suits  for  defamation, 

378,  381,  394,401 
for  adultery,  433-'4 
when  punitory,  vindictive  or  exempla- 
*     ry,  434 
if    inadequate   redress,    equity   gives 

specific  relief,  333 
in  debt,  usually  nominal,  528,  593 

exceptions,  528,  593 
order  on  writ  of  inquiry  of,   601-'2, 

779,  882 
against  witness  for  disobeying  subpoe- 
na, 688 
excessive  or  too  small,  ground  for  new 

trial  when,  757-'8 

in  bonds  with  collateral  condition,  786 

assessment  of,   on  penal  bond,  after 

judgment,  on  seire  facias  or  action, 

786 

laid    in    conclusion    of     declaration, 

1051-'2 
not  recoverable,  in  real  actions,  339, 
340 
Date,  description  of  writing  must  state, 

truly,  591,  593 
Daughter,  seduction  of,   remedies  for, 
438-440 
form  of  declaration  for  debauching, 
1459 
Deaf  and  dumb,  as  witnesses,  692 
Death,  effect  of,  in  abating  action,  792, 
793-795 


Death— 
when  there  is  but  a  single  party  on 

that  side,  793-'4 
when  there  are  several  parties,  794 
change  of  parties  by,  as  to  execution, 

801 
change  of  parties  by,  on  appeal,  1303, 

1304 
Debauching,  daughter  or  servant,  form 

of  declaration  for,  1459 
De  bene  ease,  depositions,  1280,  1281 
forms  touching,  at  law,  1490,  1491 
forms  touching  in  admiralty,  1523 
Debenture,  for  duties,  suit  by  assignee 

of,  in  U.  States  courts,  255,  267 
Debet  and  detinet,  in  declaration,  571, 

590-591 
De  bonis  propriis,  judgments,  when,  366 

decrees  in  equity,  1200 
De  bonis  testatoris,  judgments,   when, 

366 
decrees  in  equity,  1200 
Debt,  action  of,  for  rent,  130,  134, 485-'6 
attachments  for,  forms  in,  1353-1357 
action  of  on  award,  146,  147,  149 
action  before  justice  of  peace,  204 

amount  of  claim,  206 

division  of  claim,  206 
fictitious  credit,  507 
action  of,  affords  specific  relief,  333 
object  and  nature  of  action,  345,  457- 

460 
joinder  of  with  detinue,  366-'7 
action  of,  and  assumpsit,  election  be- 
tween, 367-'8 
debt  and  covenant,  election  between, 

367-'8 
wager  of  law  in,  368 
against  drawer  of  bill,  endorser,  etc., 

458 
on  promise  to  deliver  a  chattel,  'not 

money,  lies  not,  459 
on  promise  to  pay  named  sum  in  chat- 
tels lies,  459 
on  promise  to  deliver  quantity  desig- 
nated by  dollars,  459 
on  promise  implied  to  pay  money,  461, 

462 
effect  of    new   promise  in  repelling 

limitation,  510,  513 
memoranda  for  suits,  527-529 
description  of  action  of,  in  queritw, 

568  • 
action  of,   statement  of  cause  of  ac- 
tion in,  581-586 

on  simple  contract,  582-'3 

on  specialty,  583-585 
averment  of  performance  of  con- 
dition precedent,  585 

on  records,  585 

on|  statutes,  585-'6 
gvi  tarn,  586 
declaration  in,   on    bond    and    notea 

forms,  590-593 
forms  of  declaration,  1367-1397 
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Debt— 
offioe-indgment  in  action  of,   601,  602 
on  bond,  general  issue,   and   proofs 
nnder,  640-'41 

See  Non  est  fcuitnim. 
on  simple  contract,  general  issue,  and 
proofs  under,  641-643 
See  Nil  debet. 
set-off  against  another  debt,  and  not 

otherwise,  657 
to  be  set-off  must  be  due  and  payable, 

659 
redress  in  equity,  660-'61 
letter  of  attorney  to  receive,  1322 
mortgage  to  secure,  form  of,  1332      , 
deeds  of  trust  to  secure,  forms  of,  1333, 

1334 
forms  of  rejoinder  in  action  of,  1488 
Debtor,  in  judgment,  how  compelled  to 
disclose  and  surrender  estate,  841-844 
Decision,  of  issue,  673-777.     See  Issues. 
various  modes  of,  one  source  of  com- 
mon law  method  of  pleading,  533, 
888 
Declaration,    familiar    illustrations    of, 
554,  556,  558,  560 
otherwise  styled  conte,  narratio,count, 

565,  566 
when  and  where  to  be  filed,  566 
proceedings  if  filed,  566-'7 
blanks  in,  567 
proceedings  if  not  filed,  567 
form  and  structure  of,  567-598,  1061- 

1053 
must  conform  to  writ,  1048-1080 
parts  of  whiijh  it  consists,  567-589 
title  of  court  and  rules,  568 
queritur,  568-571 

names  and  description  of  parties, 
568-'9 
executors  and    administrators, 

569 
infants,  partners,  569 
when  several  defendants,   569, 

570 
amount  claimed,  571 
debet  and  detinet,  571 
statement  of  cause  of  action  with 
particulars,  571-588 
all  needful  circumstances,  571-'2 
quod  cum,  whereas,  and  recitals, 

572 
certainty,  572 
accounts  filed  to  avoid  prolixity, 

572-'3 
parties  described  as  "said  plain- 
tiff," etc.,  573 
-writing  signed  by  wrong  name, 

573 
mistake  in  names  of  partie8,573-'4, 

965-'6 
idem  sonans,  574,  965 
how  mistake  in  name  taken  ad- 
vantage of,  965-'6 
place  and  time,  574-'5 


Declaration — 

formal  and  immaterial  averments 

omitted,  575 
averments  in  the  several  actions, 
575-588 
assumpsit,    575-581.      See  AjS- 


debt,  581-586.     See  Debt. 
detinue,  586-'7 
covenant,  587 
actions  ex  delicto,  587 
breach  of  contract,  588 
conclusion  and  production  of  suite, 
588-'9 
general  principles  of  frame  of,  589-598 
at  common  law,  589-590 
in  Virginia  by  statute,  590 
place  and  time,  590 
allegations  merely  formal,  590 
profert  of  writings  sealed,  590 
account  of  items  in  assumpsit,  590 
on  policy  of  insurance,  590 
forms  of,  in  illustration,  590-598 
debt  on  bond,  and  notes,  590-593 
ejectment,  and  notes,  598-598 
covenant,  881 
stating  no  cause  of  action  not  cured  by 

statute  of  jeofails,  766-'7 
statement  of  breach  in,  by  administra- 
tor, 1365,  1366 
forms  of,  1366,  1459.     See  Forms. 
debt,    1366-1397;    assumpsit,    1398- 

1415 
covenant,  1418-1421 ;  trespass,  1424- 

1431 
ejectment,     1432 ;    account,     1433 ; 

detinue,  1434 
trespass  on  the  case,  1435-1459 
Declarations,    accompanying  act  done, 
evidence,  705 
relating  to  matters  of  public  and  gen- 
eral interest,  evidence,  706 
to  ancient  possessions,  evidence,  706 
against  interest  of  declarant,  evidence, 

706-'7 
on  former  trial,  if  vritness  since  de- 
ceased, 707 
not  admitted  in  criminal  cases,  707 
dying,  as  evidence,  707 
Decree,  for  lands,  registry  of,  62,  1210 
conveyance  of  lands  sold  under,  form, 

1331 
for  money,  registry  of,  52,  808 
lien  of,  65-67,  808-'9.     See  Judgments. 
in  equity,  enforced  by  process  of  con- 
tempt, 798 
in  equity,  when  enforced  by  execution, 

798 
final,  what  is,  860-'61 
in  equity,  by  default,  1119,  1121 
by  confession,  1120,  1121 
bill  to  review,  1136-'7 
bill  to  impeach  for  fraud  or  surprise, 

1137-'8 
bill  to  suspend  or  avoid,  1138 
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bill  to  carry  into  effect,  1138 
in  equity,   principles    applicable  to, 
1197-1212 
general  nature  of,  1197-1200 
shows  that  cause  was  duly  matured, 

1197-'8 
against  alien-enemy  usually  void, 

1198 
shows  on  its  face  upon  what  the 

cause  was  heard,  1198-9 
may  as  well  require   plaintiff   as 

defendant  to  pay  money,1199 
can  only  be  between  the  parties 
who  are  duly  described,  1199- 
1200 
conditions  may  be  inserted  in,  1200 
.terms  of,  1200,  1201 

as  to  character  in  which  a  party  is 
sued,  1200 
(fe  bonis  testatoris,  1200 
de  bonis  propriis,  1200 
as  to  execution  of  writings,  1201 
touching  land  in  another  country, 

1201 
as  finally  disposing  of  whole  cause, 
1201-'2 
reservations  in,  1202-3 
in  favor  of  infants,  1202-'3 
in  other  cases,  1203 
character  of,  1203-1210 

setting  cause  for  hearing,  1203-'4: 
distinction  between  interlocutory 
and  final,  1204-1210 
interlocutory,  nature  and  form 
of,  1204-1206 
rehearing,  1206 
designating  commissioner  to 
carry  decree  into  effect  and 
report,  1206-7 
report  of  oommiss'er,  1207-8 
final,  form  and  nature  of,  1207- 
1210 
mode    of    compelling    compliance 
with,  1210-1212 
to  do  some  collateral  thing  other 
than  to  deliver  property,  1210- 
1212 
attachment    preceded  by  rule, 

1210-'ll 
attachment  with  proclamations, 

1211 
commission  of  rebellion,  1211 
writ  of  sequestration,  1211-12 
to  pay  money  or  deliver  property, 
1212 
circumstances  attending  the  carry- 
ing out  of,  1212-1250 
in  case  of  decree  for  partition, 
assignment  of  dower,  etc., 1212- 
1215 
settlement  of  accounts,  1215-1250 
in'admiralty,  1283-1287 

interlocutory,    nature     and    form, 
1283-4.  See  InUrlooutory  decree. 


Decree — 

final,  nature  and  form,  1283,  1285- 
1287 
on  appeal,  of  supreme  court  of  U.  S. 

1305-'6 
declaration  on,  against  executor  sug- 
gesting devastavit,  form,  1376 
declaration  on,  form,  1391 
forms  of  in  admiralty,  1519,  1523, 1524 
De  eustodia  terrm  et  hceredis,  437 
Dedimus  potestatem,  to  take  depositions, 

1280,  1281 
form  of,  1520 

form  of  order  for,  in  admiralty,  1520 
Deed,  nature  of,  17,  28 
indented,  28  ;  poll,  28 
of  conveyance,  registry  of,  51-52, 1324, 

1325,  1326 
mandamus  to   compel  registry,  330, 

501 
for  land  sold  for  taxes,  mandamus, 

for,  330,  501 
contents  of,  traversed  only  by  plea  of 

non  est  factum,  908-'9 
estoppel  by,  908-9 
when  relied  on  in  pleading,  prof ert  of, 

583-'4,  587,  590,  591,  593,  1061-'63 
pleaded  according  to  legal  effect,  971, 

972,  1018-20 
forms  of,  1323-1331 
Deed  of  trust,  to  secure  debts,  62-65 
nature  of,  65  ;  forms  of,  65, 1333, 1334 
trustee,  his  duty  and  his  compensa- 
tion, 62-64 
aid  of  chancery  court,  64,  65 
in  case  of  alien-enemies,  1198 
conveyance  of  land  sold  under  form 

of,  1335 
release  of,  form,  1336 
Defamation.     See  Slander,  Idiel,  Mali- 
cious prosecution. 
justifiable,  when,  388 
excusable,  when,  389 
Default,  judgments  by,  599-604 

of    appearance,    599-604.      See  Offiee 
Judgment. 

errors  in  judgment  by,  how  cor- 
rected, 765-'6 
judgment  on,  780 ;  how  set  aside,  600, 

601,  780 
several  kinds  of  judgment  by,  780-781 
decree  in  equity  by,  1119 
in  admiralty,  1261-1264 

of  defendant,  1261-'2,  1264 

of  plaintiff,  1262 

form  of  orders,  upon,  1513,   1514, 
1523 
Defeazance,  as  conveyance,  47 
Defence,  self,  5,  10,  95 
of  relations,  etc.,  5,  95 
against  illegal  distres."!,  108-112 
against  attachment  for  rent,  126 
against  ejectment,  470 
to  attachment,    who  may  make  and 

what,  481-'2,  543,  545 
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of  action,  606-669 
certain  incidents  to,  606-612 
imparlances,  606-7 
views,  607-8 

old  view  at  common  law,  607 
statutory  view,  607-'8 
aid  prayer,  608 
voucher  to  warranty,  608 
oyer,  608-610 
meaning,  609 

application    to    deeds    and  to 
writs,  609-'10 
parol-demurrer,  610 

meaning,  and  application,  610  , 
payment   of  money    into    court, 
610-612 
general  principles  of,  612-618 
at  common  law,  612 
by  statute  in  Virginia,  612-618 
plea  of  several  matters,    613- 

615 
no  formal  defence  required,  615 
mode    of   introducing    second 

plea,  615 
actio,  non,  precVuM  non,  prayer 

of  judgment,  615-616 
protestation,  616-'17 
conclusion  of  special  traverse, 

617 
dispensing    with    similiter,  or 
joinder  in  demurrer,  617-618 
form  of,  618-669 
demurrer,  618-624 

form  of  demurrer,  618,  622 
effect  of  demurrer,  622-624 
at  common  law,  622 
by  statute  in  Virginia,  622 
modem  practice,  622 
considerations  as  to  use,  623-'4 
plea,  624-669 
dilatory,  624-632 

stage  at  which  filed,  625 
affidavit  to,  625 
several  sorts,  625-632 
to  jurisdiction,  625-'6 
in  suspension,  626-'7 
in  abatement,  627-632 

disability  of  person  to  sue 

or  be  sued,  627-8 
to  declaration,  628-632 
variance  from  writ,  628, 

629 
defect  in,  629-632 
apparent  on  face,  630 
de^rs,  680-632 
misnomer,  630 
non-joinder    of    co- 
contractor,      630- 
632 
give  better  writ,  632 
peremptory,  632-669 
neture  of,  632-669 
by  way  of  traverse,  633-650 
common  traverse,  633 


Defence — 

general  traverse,  or  ge- 
neral issue,  633-647 
nature  of,  633-'4 
rules  of  Hil.  Term,. 
634  ^ 

parts  of,  635-640  j 
forms  of,  640-647 
See  General  Issue. 
special  traverse,  647-650 
See  Special  Traverse. 
by  wav  of  confession  and  avoidance, 
650-669 
nature  of,  650 

doctrine  of  color,  650-652 
implied,  6.")0 
express,  650-652 
See  Eaypress  Color. 
illustrations  of,  652-669 
payment,  652-'3 
part-payment,  653-655 
set-off,  655-667 
general,  655-661 
special,  661-667 
statute  of  limitations,  667-669 
parts  of  plea,  669 
formal,  at  common  law,  615,  636, 1056- 
'57 
half  defence  and  full  defence,  636 
done  away  with  by  statute  in  Vir- 
ginia, 615,  687,  1057 
particulars  of,  may  be  required,  634 
pleading,  stating  none  at  aB,  not  cured 

by  statute  of  jeofails,  766 
must  (at  common  law)  be  pleaded  with, 

1056-'7 
to  bills  in  equity,  1145-1195 
demurrer,  1145—1154 
plea,  1154-1175 
disclaimer.  1175 
answer,  1175-1195 
Defendants,  suit  brought  where  any  re- 
side, 526,  1113 
names  of  pleadings  filed  by,  565 
when  several,  in  action  ex-coni/ractUf 
how  proceeded  against,  569-571 
at  common  law,  569-'70 
in  Virginia,  570 
how,  if  judgment  as  to  some,  fail- 
ure as  to  others,  570 
office  judgment  against,  598-606 
for    default    of    appearance,    599- 
604 
at  what  period  of  cause  rendered, 

599-601 
when  final  and  amount,  601 
when  writ    of    inquiry  needful, 

601-'2 
proceeding  when  cause  ready  as- 
to  some,  and  not  as  to  other  de- 
fendants, 603 
by  confession  in  clerk's  office,  604 
when  and  how  set  aside,  605 
making  out    court    docket    before 
term,  605 
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arrangement  of  rules  and  rule  daya, 

605-'6 
entries  at  rules,  and  form  of  rule 
book,  606 
chattels  of,  liable  to  be  taken  under 

fieri  fadas,  813 
decree  in  equity  between,  when,  1202 
in  admiralty,  default  of,  1261-'2,  1264 
in  admiralty,  appearance  of,   1262-'3 
Deforcement,  ouster  from  freehold,  and 

remedies,  463.  469,  471 
De  Iwmine  repUgiando,  404 
De  injwria,  traverse,  when  and  how  used, 

901,  938-'9 
Delays,  in  maturing  causes,    at  rules, 
obviated,  60i5-'6 
in  coming  to  issue  prevented  by  dis- 
pensing with  aimiliter  or  joinder  in 
demurrer,  617-'18 
in  maturing  cause,  prevented  by  trans- 
fer to  docket,  618 
and  prolixity  in  pleadings  to  be  avoided 
1038-1047 

See  Prolixity. 
Delivery,  of  seisin  of  land,  35,  43,  44 
of  judgment-debtor's  estate,  how  com- 
pelled, 841-844 
interlocutory,  of  property  in  admiralty, 
1260-1261.     See  Discharge. 
Delivery,    or     forthcoming    bond,    28  ; 
form,  1312 
mode  of    defence   against  illegal  dis- 
tress, 111 
for  goods  distrained,  116-117 
substitute  for  replevin  in  favor  of  ten- 
ants, 339,  355,  45] 
for  goods  attached,  480 
obUgor  in,   may  defend  attachment, 

481 
by  claimant  in  interpleader,  815 
for  goods  taken  under  J?m /acta*,  829- 
831 
tenor  of,  and  of  condition,  829-830 
forfeiture  of,  830 
return  of,  and  effect,  830 
award  of  execution  on,  830 
no  security  on  execution,  831 
taken  by  constable,  831 
motions  on   for  award  of  execution, 

1094,  1095 
form  of,  in  case  of  distress,  1348 
in  case  of   attachment   for   rent,  by 
tenant,  1351 ;  by  garnishee,  1351, 
1352 
in  case  of  attachment  for  debt,  by 
claimant,  1353,  by  garnishee,  1355 
in  case  of  interpleader,  by  claimant, 
1360 
form  of  notice  of  motion  for  award  of 
execution  on,  1493 
Demand,    capable    of     satisfaction    by 
award,  135 
amount  of,  for  jurisdiction  of  justice 
of  peace,  204,  206 
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Demand — 

corporation  court,  222 
circuit  court,  227 
court  of  appeals,  231-'2 
district  court  of  U.  States,  249  &  seq. 
circuit  court  of  U.  States,  261  &  seq. 
supreme   court  of  U.    States,  281-'2, 
283,  285 
Demise,  how  pleaded,  971-'2,  1019 
Demurrer,    for  misjoinder    of    counts, 
367 
famihar  illustrations  of,  554,  555,  567 
paxol,  610 
nature  of,  and  why  so  called,  618,  890- 

898 
form  of,  618-622,  8p0-892,  1463 
general,  618-620,  621,  890,  891 
special,  620-622,  890,  891-'2 
effect  of,  622,  892-895 

admits  facts  duly  pleaded,  622.  894-'5 
at  common  law,  622,  892 
by  statute  in  Virginia,  622,  892-'3 
by  modern  practice,  622,  893 
obliges  court  to  consider  whole  re- 
cord, 622,  894-'5 
considerations    which    determine 
whether  to  demur  or  not,  623-'4, 
898 
effect  of  pleading  over  without  demur- 
rer, 895-898 
faults  aided  by  pleading  over,  896 
faults  aided  by  verdict,  623,  896-7 
faults  aided  by  statute  of  jeofails, 
623,  897 
for  variance,  when,  733 
error  in  judgment,  or  subject  of  writ 

of  error,  851 
for  error  in  mere  form,  how  far  should 

be  allowed,  1073 
judgment  on,  what  it  should  be,  1074, 

1087-'8 
to  bill  in  equity,  1145-1154 
nature  and  effect  of,  1146 
principal  object  of,  1146 
grounds  of,  1147-1 163 

original  bills  praying  relief ,  1147- 

1152 
original   biUs  not  praying  relief, 

1152 
bills  not  original,  1153 
frame,  structure,  and  form  of,  1153-'4 
Demurrer  to  evidence,  doctrine  applica- 
ble to,  and  form,  748-750 
nature  of,  and  origin  of  name,  748 
refers  question  to  court  upon  certain 
admissions  and  waivers  by  demur- 
rant, 748-"9 
includes  statement  of  all  evidence,  both 

sides,  748 
unsafe  proceeding,  748,  749 
plaintiff  or  defendant  may  resort  to  it, 

749 
when  joinder  in,  not  compelled,  749 
if  hypothetical  damages  be  excessive,, 
how,  749 
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Demurrer-to  evidence — 
verdict  hypothetical,  set  aside,  v?hen, 

750 
form  of,  750 
joinder  in,  form  of,  750 
error  in  judgment  on,  subject  of  writ 
of  error,  851 
Se  odio  et  atia,  writ  of,  403 
Departure,    in    pleading,    not   allowed, 
1038-1040 
occurs  first  in  replication,  1038 
in  fact  and  iu  law,  examples  of,  1038-9 
what  is  not,  examples  of,  1039-40 
foundation  of  rule  against,  1040 
how  taken  advantage  of,  1040 
Depositions,  how  proved,  718 
objections  to,  when  taken,  872 
forms  touching  the  taking  of,  1490, 

1491 
in  admiralty  proceedings,  1280-1282 
in  preparatorio,    1275-6 ;    forms, 

1523 
dedimus    potestatem,     1280,    1281; 

form,  1520 
form  of  order  for  ded,  pot.,  or  com- 
missioner in  admiralty,  to  take, 
1520 
in  perpetuam  memoriam,  1280 
letters  rogatory,    1281-2  ;  form, 

1521 
de  bene  esue.  1280,  1281 
de  bene  esse,  forms  in  admiralty 
relating  to,  1623 
Deposits,  in  bank,   liability  of  fiduciary 

for,   1243 
Deputy,  of  sheriff,  motions  against,  by 
sheriff,  1096-'7 
forms  of  notice  for  motion  against, 
1498 
Derivative  conveyances,  45-47 
Descent,  derivation  of  title  by,  in  plead- 
ing, 971 
Description,  of  bond  in  declaration,  591, 
592,  593 
makes  identity,  and  must  be  proved, 

702-'3 
matter  of,  iu  respect  to  place,    time, 

quality,  traversable,  926,  964,  965 
infant  suing  by  prochein  ami,  1363 
partners  in  trade,  1363 
executor,    administrator,  or  adminis- 
trator with  will  annexed,  1363 
administrator  de  bonis  non,  1364 
administrator  de  bonis  non,  with  will 
annexed,  1364 
Destruction,  or  loss  of  record,  proof  of 

record,  718 
Detainer.     See  Unlawful  Detainer. 
of  chattels,  unlawfully,  and  remedies, 
454-455 
Detinet,  in  declaration  by  or  against  per- 
sonal representative,  571 
Detinue,   action  of,  to  enforce   award, 
148 
action,  before  justice  of  peace,  205 


Detinue — 

action  of,  affords  specific  relief,  833 

action  of,  nature  and  object,  348-349 
447-450 

joinder  of,  with  debt,  366-'7,  448 

and  trover,  etc.,  election  between, 
368-'9 

wager  of  law  in,  368-'9,  448 

lies  for  illegal  taking,  447 

doctrine  where  subject  of,  perishes, 
448 

gist  of  action  is  detainer,  however  pos- 
session acquired,  448-'9 

circumstances  necessary  to  support 
action  oi',  449-50 

memorandum  for  action  of,  530 

description  of,  in  gueritur,  568 

averments  iu  statement  of  cause  of 
action,  586-7 

forms  of  declaration  in,  1434 

general  issue  in  action  of,  and  proofs 
under,  643 

effect  if  (at  common  law)  verdict 
omits  to  notice  some  of  the  chattels 
claimed,  737 ;  omission  of  price  or 
value.  737 

effect  by  statute,  737 

when  verdict  for  plaintiff,  damages 
assessed,  737 

verdict  for  defendant,  damages  against 
plaintiff,  if  property  taken  from  de- 
fendant, 737-'8 

plaintiff  to  give  bond,  etc.,  before 
property  taken  from  defendant,  738 

against  purchaser  at  sale  under  execu- 
tion, of  goods  illegally  levied  on, 
814 

forms  of  sdre  fadas,  to  revive,  1500, 
1501 
Devise,  what  is,  70  ;  lapse  of,  93 

must  be  averred  to  be  in  writing,  972 
Devisee,  what  is,  70 

how  made  competent  witness  to  will, 
87,  88 

uncertainty  of,  avoids  devise,  91,  92 

joint,  effect  of  death  before  testator, 
93 

of  lessor,  right  to  rent,  1 20 

of  lessee,  liability  for  rent,  123 

revival  of   actions    for   land    by    or 
against,  793-'95 
Devises,  statute  of.     See  Wills. 
Dignity,  titles  of,  695 
Dilatory  pleas,    several  not  allowed  ia 
England,  614 

several  allowed  in  Virginia,  614,  615 

wiih  pleas  in  bar  iu  Virginia,  614 

verified  by  affidavit,  625,  1065 

to  issue  of  law  upon,  judgment  of 
respondeat  ouster,  778,  1075 

judgment  in,  779 

allowance  of,  at  common  law  canvass- 
ed, 1074-'5 

allowance  of,  qualified  by  statute, 
1075 
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Dilatory  pleas — 

oommenoements  and  conclusions  of, 
1022-23 
jurisdiction,  1022 
suspension,  1022 
abatement,  1023 
replication  to,    commencements    and 
conclusions  of,  1025-1027 
to  pleas  to  jurisdiction,  1025-'6 
in  suspetision,  1026 
in  abatement,  1026,  1027 
where  matter  ds  facto  abates  the  ac- 
tion, 103L-'2 
legal  effect  of  formal  commencement 

and  conclasion,  1035-'6 
consequence  of  defect  or  mistake  in 
commencement     and      conclusion, 
1036 
bad  in  part,  bad  altogether,  1036-'7 
must  generally   give  plaintiff    better 

writ,  1057-1059 
order  of  pleading,  lOSl-'S 
must  be  pleaded  at  preliminary  stage 

of  suit,  1059 
forms   of,    626,   628,  629,   631,   1460- 
1462 
Disabilities,  to  repel  statute  of  limita- 
tions, 513-514 
to  sue  at  law,  627-'8 
in  equity,  1156 
Discharge,  from  arrest  or  bail,  541 
of  jury,  735-'6 
pleas  in,  909 
*of  ship  from  custody,  form  of  order 
for  appraisement,  1517 
ofship,  form  of  consent  to,  1517;  form 

of  stipulation  for  value,  1517 
of  ship,  notice  to  marshal  of  order  for, 
1518 
Disclaimer,  writ  of  right  swr,  130 
defence  to  bill  in  equity,  1175 
form  of,  li75 
Disbursements,  to  be  credited  to  personal 

representative,  1230-1231 
Disclosure,  of  jadgineut  debtor's  estate, 

how  compelled,  841-844 
Discontinuance,    ouster   from    freehold 
and  remedies,  403,  466-471 
of  action,  when,  654 
set  aside,  but  ciuse  continued,  654 
of  motions,  1093 
Discounts,  as  to  assignee,  659 
Discovery,  subject  of  equity-cognizance, 
1105,  1106,  1108 
bUl  for,  1129-'30 
obtained  in  courts  of  law  in  Virginia, 

690-'91,  1130 
in  equity,  when  not  compelled,  1163- 

1167,  1177-1181 
need  of,  gives  cognizmce  to  equity, 
1219 
Discrediting,  witness,  modes  of,  696-'7 
Discretion,  mandamus,  lies  not  to  com- 
pel, 331,  332 
exercise  of,  when  error,  869 


Disjunctive,    covenants    or    conditions, 

averment  of    performance   would  be 

equivocal,  989,  1006-7 

Dismissal,  of  suit  if  declaration  or  bill 

not  filed  for  three  months,  567,  1120 

of  suit  by  plaintiff,  in  case  of  set-off, 

not  allowed,  660,  783 
decree  in  equity,  when,  1206 
Disputation,    legal,    specimen  of    from 

year-books,  549-651 
Disseisin,  warranty  commencing  by,  39 
ouster  from   freehold   and   remedies, 
463,  471 
Distress,  remedy  by,  98-134 
what  is  meant  by,  98 
cases  where  applicable,  98-134 
trespasses  by  cattle,  98 
taxes  and  officer's  fee-bills,  99 
rent,  99-134,  476 
forms  of,  134B-1348 
why  allowed  for  rent,  99 
sort  of  rent  where  appUcable,  100- 
102 
at  common  law,  100,  101 
in  Virginia,  101,  102 
amount  for    which    made,    102- 
105 
interest  on  arrears,  102 
apportionment  of  rent,  102-105 
mode  of  making  apportionment, 
105 
limitation  in  time,  in  case  of  rent, 

105,  507 
effect  of  lessor  demanding  too  little 

or  too  much,  105 
things  liable  to,  for  rent,  105-108 
general  rule,  105 
exceptions,  105-108 

from  nature  of  thing,  105,  10b 
from  public  policy,  106-108 
from  reason  and  justice,  108 
redress  for  illegal,  108-112 
at  common  law,  108,  109 
by  statute  in  Virginia,    109-112 
for    stranger,    interpleader, 

110,  111 
for  tenant,  delivery  bond.  111, 
112 
mode  of  taking,  disposing  of  and 
avoiding,  112-118 
taking,  112-114 

warrant,    place,   time,  force, 

112-'13 
consequence  of  irregularity, 

113 
when  rent  reserved    not  in 
Tnoney,  114,  216 
disposing  of,  114-118 
impounding,  114,  115 
sale  of  things  distrained,  116- 
118 

penalty  for  illegal,  118 
avoiding,  118 
parties  to  and  against  whom  allowed, 
119-124 
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other  remedies  for  rent  besides,  124- 
134,  476-490 
summary,  124^128,  476-485 
attachment,  124-127,  476-484 
re-entry,  127,  484 
nomine  •posiuB,  127-'8,  485 
by  action  or  suit,  128-134,  485-490 
action  at  common  law,  128-134, 
485^90 
real  actions,  128-130,  487-490 
personal    actions,     130-134, 
485^87 
suit  in  equity,  134,  490 
process  in  waste,  523 
Distributive  share,  when  not  subject  to 
execution,  816 
decree  for,  on  condition  of  refunding 
bond,  1200 
District  courts,  of  U.  States,  248-256 
constitution  of,  248,  249 
division  of  U.  States  into  districts, 

248 
judge  and  his  terms  regular  and 

special,  248,  249 
representatives  of  suitors  in  249 
jurisdiction  of,  249-256,  1255 
criminal,  249,  1255 
civil,  249-256,  1255 

admiralty  and  maritime,  249-253, 
1255-'G 
contracts  maritime,  250,  251 

See  Contracts. 
torts  maritime,  251,  252 
prize   causes,    252,    253,   1273- 

1278 
seizures  under  navigation,  etc., 
laws,  253 
seizures  elsewhere  than  on  navig- 
able waters,  253,  254 
cases  against  consuls,  254 
suits  by  an  alien  for  a  tort  viola- 
tive of  a  treaty  or  of  the  law  of 
nations,  254 
suits  at  common  law  by  U.  States 
or  its  officers  under  an  act  of 
congress,  254 
cases  of  bankruptcy,  254 
suits  by  or  against  nat.  banks, 

254-'5 
suits  to  enforce  TJ.  S.  liens  for 

taxes,  255 
suits  under  civil  rights  act,  255 
suits  under  U.  S.  postal  laws,  255 
suits  by  assignee  of  debenture  for 

drawback  of  duties,  255 
suits  for  injury  arising  from  con- 
spiracy against  U.  S.  officers, 
255 
suits  for  privation  of  right  under 

color  of  State  law,  255,  256 
suits  to  recover  TJ.  S.  office,  256 
suits  of  quo  warranto  to  remove 
one  in  office  contrary  to  tJ.  S. 
constitution,  256 


District — 

when  they  have  circuit  court  powers^ 

259 
judge  of  may  hold  circuit  court,  259 
appeal  from,  to  U.  S.  supreme  court, 

when,  284-'5,  1278 
appeal  from,  to  U.  S.  circuit  court, 
when,  284,  276,  1278 
District  of  Columbia,  courts  of,  286,  28r 

appeal  to  U.  S.  supreme  court,  287 
Distringas,  execution  of,  803,  805,  806 
Disturbance,  nature  of  injury,  491 
several  sorts  of,  491-492 

of     franchises,     commons,     ways,^ 

tenure,  etc.,  491— '2 
remedy  for,  492 

forms  of  declaration  for,  1454,  1455- 
Divorce,  etc.,   courts  for,  in  England, 
192,  200 
in  Virginia,  324,  325 

suits  for,  303,  304,  324-'5 
a  mensa,  303,  324 
a  mnciilo,  304,  324 
alimony,  304,  325 
Docket,  of  judgment  in  office,  600 
making  up  for  court  before  term,  605 
causes  transferred  to,  with  or  without 

plea,  618 
of  court  causes,  674 
Docketing,  judgments  and  decrees,   67, 
808 
of  appeals,  864 
motions,  1093 
Doctor's  commons,  195  • 

Dog,  mischievous,  form  of  declaration. 

for  keeping,  1445 
Dower,  registry  of  assignment  of,  52 
writ  of  right  of,  343,  469,  594 
process  in  writ  of  right  of,  520  &n  (c> 
writ  of  unde  nihil  habet,  471,  594 
recovered  by  bill  in  equity,  343,  364,, 

469,  471 
recovered  by  ejectment  in  Virginia, 

343,  364,  469,  471 
declaration  in  ejectment  for,  593-'4 
subject  of  equity  cognizance,  1105, 

1107 
commissioners  to  assign,  1205,  1206-'7 
report  of  commissioners,  and  decree, 

1207,  1208 
assigimient  of,  in  equity,  1215 
Driving,    careless,   form  of  declaration 

for,  1448 
Droiturel  actions,  342-345,  468-470 

See  Heal  Actions. 
Drunkenness,  effect  on  contracts,  16 

effect  on  conveyances,  32 
Duelling,  act  to  suppress,  makes  insults 

actionable,  383-385 
Dumb  and  deaf,  as  witnesses,  692 
Duplicity,  of  pleading  disallowed  gener- 
ally, at  common  law,  553,  612,  613, 
932-'3 
modification  of  rule  against,  at  com- 
mon law,  613,  932,  933,  934,  935 
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in  case  of  seTeral  counts  in  decla- 
ration,  613,  932,   934,   940,  942- 
947 
in  case  of  plea  to  each  count,  613, 

932,  933,  934 
in  case  of  plea  by  each  of  several 

defendants,  613,  932,  934-'5 
in  case  of  replication,  934-'5 
modification  of  rule  against,  by  statute, 

614-'15,  932-'3,  947-951 
of  pleading,   rule  against  as  to  each 

stage  of  altercation,  932-'3 
object  of  rule  against,  933-'4 
principles  governing  the  rule,  935-939 
pleading  double  which  contains  sev- 
eral answers,  935 
though  ill  pleaded,  93o-'6 
but  not  if  immaterial,  936 
nor  if  matter  of  inducement,  936-'7 
nor  however  multifarious  if  but  one 

point,  935 

case  of  the  replication  de  injuria,  938 

error,  how  taken  advantage  of,  939 

modes  of  evading  rule  against,  940-952 

in  declaration,   by  several  counts, 

940-947 
on  part  of  defendant,  by   several 
pleas,  947-951 
pleading  and  demurrer  to  same  matter, 
951-'52 
Duress,  effect  on  contracts,  16 
-  effect  on  conveyances,  33 
replication  of  plea  of  release,  883 
form  of  plea  of,  1479 
DweUing,  breaking,  to  distrain  for  rent, 
113 
breaking,  to  levy  execution,  825 
form  of  declaration  for  breaking,  1430 
Dying  declarations,  when  admitted,  707 
Ecclesiastical  courts,  189-192,  200 
nature  of,  190,  200 
classes  and  jurisdiction  of,  190-192 
archdeacon's  court,  190-191 
consistory  court  of  bishop,  191 
arcbes  court,  191 
court  of  peculiars,  191 
prerogative  court  of  archbishop,  192 
judicial  committee  of  privy  council, 
192 
wrongs  cognizable,  302-305 
classes  of  causes,  302-305 
pecuniary  causes,  302 
matrimonial  causes,  302-304 
cognizance  of  since  1857,  302-'3 
suits  of  jactitation  of  marriage, 

303 
to  compel  celebration  of  mar- 
riage, 303 
for     restitution     of     conjugal 

rights,  303 
divorce  suits,  303-'4 
for  alimony,  304 
testamentary     causes     prior    to 
1858,  304,  305 


Ecclesiastical  courts — 
probate  of  wills,  304 
grant  of  letters  of  administration, 

304-'5 
auditing  accounts  of  executors,  etc. , 
305 

modes  of  proceeding  in,  305 
Effect.     See  AdmissiMlity  and  Effect. 
Ejectment,  action  of,  357-364 

origin  of,  and  its  adaptations  at  com- 
mon law,' S57-Se3 
for  damages,  357,  358 
to  recover  terms  for  yewn,  358-9 
to  recover /rceAoiiis,  359-363 
without  fictions,  359-361 
with  fictions,  361-363 
damages,  363 

by  statute  in  Virginia,  [363-364,  470, 
593-598 

at  suit  of   Commonwealth,   lies  not, 
497 

limitation  to,  507 

prolongation  of  limitation  by  disabili- 
ties, 513 

mode  of  commencing,  523 

common  order  in,  566 

for  dower,  343,  364,  469,  471,  593,  594 

for  dower,  form  of  declaration  in,  693, 
594 

supersedes  all  remedies  for  lands,  save 
forcible  entry,  etc.,  594 

where  instituted,  594 

fictions  abolished,  594 

commenced  without  a  writ,  by  serv- 
ing notice  with  declaration,  594-'5 

description  of  premises  and  of  estate 
claimed,  595 

forms  of  declaration  in,  593,  1432 

demurrer  or  plea,  595 

plea  in  abatement  allowable,  595 

plea  in  bar  must  be  not  guilty,  595 

consent-rule  abolished,  595 

sufficient  to  show  right  to  possession 
when  suit  brought,  595 

rule  to  plead  served  on  defendant,  596 

actual  ouster  to  be  proved  against  co- 
tenants,  596 

undivided  part  recoverable,  596 

plaintiff  must  always  rely  on,  a  legal 
title,  596-7 

defendant  may  show  equitable  title 
when,  597 

verdict  and  judgment,  597-'8 

damages   when  recovered  in,   under 
statute,  598 

value  of  improvements,  598 

effect  of  judgment,  598 

writ  of  inquiry  in,  602 
Election,   amongst  concurrent  actions, 
367-369 

debt  and  covenant,  or  debt  and  as- 
sumpsit, 367-8 

trover  and  conversion,   and  detinue, 
368-'9 

subject  of  equity-cognizance,  1106 
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Elections,  case  of  contested,  cognizable 

in  circuit  oonrt,  228 
Blegit,  execution  of,  804-812 
given  by  statute  13  Edward  I,  and  its 

nature,  804,  807 
effect  of  in  Virginia  down  to  1850, 

807 
effect  of  in  Virginia  in   Code  1849, 

807-'8 
gave    rise  to    lien  of  judgment    on 

lands,  808 
judgment-lien  established  by  statute, 

808-'9 
writ  of,  abolished  in  Virginia,   808- '9 
lien  of  judgment  enforced  in  equity,' 

808 
sale  of  land  decreed,  (when,  808 
sale  on  what  credit  and  for  what  pro- 
portion of  -value,  809 
adjustment  of  lien  of,  as  against  suc- 
cessive purchasers,  812 
Emblements,  liability  to  execution,   820 
Endorsee,  suing  in  Federal  courts,  265 
Endorsers,    writ  of  inquiry   in   actions 

against,  602 
Endorsing,  averment  of,  dispenses  with 

proof  of  hand-writing,  731 
English  bill,  1121-'2 
Enquiry,  writ  of.     See  Inquiry. 
Entries,  at  rules,  606 
Entry,  on  lands,  96,  463-'4 

forcible,  on  lands  always  illegal,  96-'7 
writ  of  forcible,  etc.,  34n-'41,  466 

See  Forcible  Entry. 
writ  of,  a  possessory  real  action,  341, 

467 
writ  of,  abolished  in  Virginia,  341, 

467 
remedy  for  ouster,  463-'4 
continual  claim,  464 
tolhng  of,  by  descent,  464r-466 
limitations  on,  597 

prolongation  of  limitation  by  disabili- 
ties, 513 
writ  of,  process  in,  519 
of  judgment,  784,  78.5 
Equitable  defences,  by  special  plea  of 
set-off,  661-665 

See  Betroff. 
Equitable  discretion,  of  court  to  grant  a 

new  trial,  755,  757,  763 
Equitable  jurisdiction,  of  court  of  chan- 
cery. 

See  Equity. 
in  matters  of  partition  and  assignment 

of  dower,  1212-1215 
in  matters  of  account,  1215-1250 
Equitable  title,  escheated  in  equity,  497 
when  available  for  defendant  in  eject- 
ment, 597 
property  held  by,  when  execution  may 
be  levied  on,  819,  821-822 
Equity,  suit  in  for  rent,  134,  490 
bill  to  enforce  award,  150 
biU  to  set  aside  award,  153 


Equity — 

court  of.     See  Oluineery. 
technical,  what,  l86-'7,  1102-1104 
in  U.  S.  courts,  233,  263 
circuit  courts  of  U.  S.  in,  always  open, 

259 
distinguished    from    law    in  Federal 

courts,  297 
appellate  process  in  is  appeal,  296,  297 
gives  specific  relief,  333,  334 
forms  of  complaint  in,  334 
bill  in  for  account,  346,  460,  462 
abduction  of  child  or  ward,  437 
dower,  343,  364,  469,  471 
suit  in,  to  escheat,  497-'8 
relief  in,  touching  set-off  not  due,661, 

662 
where  relief  may  be  had  in,  .special 
plea  of  set-off  is  applicable,  661 ,  662 
rehef  in,  reserved  if  special  plea  not 

resorted  to,  663 
grants  new  trial,  when,  759 
where  number  of  parties  exceeds  30, 
effect  of  death  or  marriage  of  some, 
796 
enforces  decrees  by  process  of  con- 
tempt, 798 
decree  in,  when  enforced  by  execution, 

798 
enforces  lien  of  judgment  or  decree 

against  lands,  808-'9 
may  decree  sale,  when,  808 
on  what  credit,  and  for  what  propor- 
tion of  value,  809 
constitutionality  and   policy  of   such. 

provision,  809 
adjustment  of  j  iidgment  lien  as  against 

successive  purchasers,  812 
want  of  jurisdiction  in,  available  in 

appellate  court,  868 
pursuit  of  remedies  in,  1097-1254 
in   England,  branch    of   chancery, 

1097 
nature,   origin  and  organization  of 
courts  of  chancery,  1098  -1109 
nature  and  origin,  1098-1108 
ordinary    court   of    chancery  in 
England,  1098-9 
holding    plea   of    scire  fadag, 
petitions  of  right,  m07ist/raTi» 
de  droit,  etc.,  1098 
offidna  juxtitim,    manufactory 
of  writs,  1098-'9 
extraordinary  court,   or  court  of 
equity  in  England  and  in  Vir- 
ginia, 1099-1108 
causes  which  gave  rise  to  the 
equitable  jurisdiction,1099- 
1102 
unreasonable  rigor  or  remiss- 
ness of  clerks  in  chancery, 
and  iUiberality  of  judges, 
1099-1100 
perversion  of  justice  by  great 
lords,  1100 
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general    inadequacy  of  legal 

remedies,  llOO-'l 
introduction    of     uses    and 
trusts,  1101 
modem  criterion  of  equitable 

jurisdiction,  1102 
technical  meanir.g  of  equity  in 
England  and  in  U.  States, 
1102-1104 
definition  of,  1102-1103 
grounds    of     discrimination 
between    law   and    equity 
courts,  1103-'4 
rights  respeotiyely  recogniz- 
ed, 1103 
remedies  applied,  1103 
forms   and   processes  adopt- 
ed, 1103-'4 
functions  of  courts  of   equity, 
1104-1108 
classification   of  Ld.  Kedes- 

dale,  1104-'5 
Mr.  Fonblanque,  Judge  Sto- 
ry, etc.,  1105-'6 
Mr.  Spence,  1106-1108 
organization  of  courts  of  chancery, 
1108-'9 
in  England,  1108-9 
prior  to  1873,  1108 
by   Judicature-acts    1873,  etc., 

1108-'9 
in  Virginia,  1 109 
proceedings  in  extraordinary  court 
of  chancery,  or  court  of  equity, 
1109-1254 
abstract  or  outline  of  proceedings, 

1110 
proceedings  in  detail,  1110-1254 
statement    of     case    supposed, 

1110,  1111 
proceedings  in  suit  on  the  ease 
supposed,  1111-1254 
process    to   convene    parties 
defendant,  1111-1116 
summons    or    subpmna, 
1112-1116 
origin  of,  1112-'13 
whence  issued,  1113-'14 
objection  to  jurisdiction, 

1114-'15 
memorandum    for    sum- 
mons, 1115 
form  of  writ,   1115-16 
filing  bill,  1116 
order  of  publication,  1116 
rules   or    orders    to    mature 
cause,  1117-1121 
rule-days  and  rules,  1117 
guardian   a^   litem,   1117- 
1118 
power  to  appoint,  1117- 

1118 
form  of  order  appoint- 
ing, 1118 


Equity — 


rules  or  orders  when  bill  is 
filed  at  return-day  of  pro- 
cess, 1118-'19 
when  bill  is  not  filed,  1119- 
20 
rule  to  file  and  non-suit, 

1119-'20 
lapse  of   three  months, 
1120 
decree    by    confession    in 

clerk's  office,  1120-21 
table  of    entries  at  rules, 
1121 
pleadings,  1121-1197 

bill  of  plaintiff,  1121-1145 
nature  of,  1121-'2 
several  parts  of,   1122-1126 
address    to    chancellor, 

1122 
names  and  residence  of 

parties,  1122 
stating  part,  1122 
charge   of    confederacy, 

1122-'3 
charging  part,  anticipat- 
ing defence  and  seek- 
ing to  obviate  it,   1123 
averments  to  give  color 
to  jurisdiction  of  court, 
1123-'4 
prayer  for  relief,    1224- 

1225 
prayer  for  process,  1125— 
'26 
several  kinds  of,  1126-1141 
original,  1126-1130 
praying   relief,    1126— 
1128 
touching  right  claim- 
ed   by    plaintiff, 
1126-'7 
interpleader,  1127 
certiorari,  1127-'8 
not     praying     relief, 
1128-1130 
to   perpetuate   testi- 
mony, 1128-9 
for  discovery  of  facts 
or  writings,  1129- 
'30 
not  original,  1130-1134 
supplemental,  1130-'3S 
revivor,  1133 
revivor     and     supple- 
ment, 1133 
in  the  nature  of  original, 
1134-1141 
cross-bill,  1134-1136 
review,  1136 
in  nature  of  biU  of  re- 
view, 1136-'7 
impeaching  former  de- 
cree   for    fraud,   or 
surprise,  1187-8 
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to  suspend  or  avoid  de- 
cree, 1138 
carry  decree  into  effect, 

1138 
in  nature  of  bill  of  re- 
vivor, 1138-1148 
in    nature  of    supple- 
mental biU,  1140-'41 
frame  of,  1141-1145 
form  of,  1141-1144 
affidavit,  .when  required, 

1144 
injunction,  1144-'5 
•defence  by  defendant,  1145- 
1197 
demurrer,  1145-1154 
general  nature  of,  1146 
grounds  of,  1147-1153 
to  original  bills  praying 

relief,  1147-1152 
original  bills  not  pray- 
ing relief,  1152 
bills  not  original,  1153 
frame   and  structure  of, 
1153-'4 
plea,  1154-1175 

general  nature  of,  1154 
objections  proper  to  be 
presented  by,   1155- 
1168 
to  original  biUs,   1155— 
1167 
asking  relief,   1155- 

1163 
not    asking    reUef, 
1163-1167 
to    bills   not   original, 

1167 
tills  in  nature  of  origi- 
nal bills,  1167-'8 
character    of,   1168- 

1171 
form  and  structure  of, 

1171-1173 
manner  of  offering  it  to 

court,  1173 
manner  of  testing  va- 
lidity of,  1173-1175 
disclaimer,    nature    and 

form,  1175 
answer,  1175-1197 

most  frequent  mode  of 

defence,  1175-6 
general  nature  of,1176- 

1182 
form,    structure,    and 
effect  of,  1182-1195 
several  formal  parts 

of,  1182-'3 
frame  work  or  form 
of,  1183-1190 
frame    work     of, 

1183-1185 
form  of,  1186-1190 


Equity- 


formulm  for  the 
several  parts, 
1186-'7 
form/ulm  for  es- 
sential parts, 
1187-'8 
forrmilcB        for 
complete   an- 
swers,   1188- 
1190 
effect  and  force  of, 
1191-1195 
mode  of  objecting  to 
sufficiency    of,    and 
supplying     defects, 
1195 
repKcation  by  plaintiff,  and 
its  consequences,  1195-1197 
the  decree,  1197-1212 

general  nature  of,  1197-1200 
conditions  named  in,  1200 
terms  of,  1200-1202 
reservations     contained    in, 

1202-'3 
character  and  form  of,  1203- 
1210 
interlocutory,  1204^'7 
final,  1207-1210 
modes  of  compelling  perform-, 
ance  of,  ]  210-13 
to  do  collateral  thing  other 
than  to  deliver  property, 
1210-1212 
to  pay  money  or  deliver 
property,  1212 
circumstances    attending     the 
carrying  out  of  decree,  1212- 
1250 
for  partition  or  assignment  of 

dower,  1212-1215 
for  settlement  of  accounts,  1215- 
1250 
commissioners  the  agents  for, 
1220 
number  of,  1220 
origin  of  equitable  jurisdic- 
tion for,  1215-1219 
various  instances  of  matters 

of  account,  1214-1220 
when  decree  for  account  pro- 
per, 1220-'21 
proceedings    before    master 
commissioner,  1221-1250 
notice  by  commissioner  to 

parties,  l221-'2 
taking  of  testimony  by  com- 
missioner, and  reference 
by   him    to   court,    &c., 
1222 
report  by  commissioner  of  his 

doings.  1222-'3 
classes  of  persons  as  to  whom 
orders  of  account  are  most 
frequent,  1223 
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mode  of  settling  accounts,  es- 
pecially of  executors  and 
administrators,    1223- 
1250 
statutes  which  secure  due 
accountability,     1224- 
1226 
designation  of    commis- 
sioner of  accounts,  1223 
to  1225 
inventories  and  appraise- 
ments, 1225 
account  of  sales,  1225 
annual  settlement,  1225- 

■26 
withdrawing  fund,  1226 
rules  governing  settlements 
1226-1248 
time  within  which  to  be 

settled,  1227-'8 
assets  with  which  charge- 
able, 1228-1230 
disbursements  to  be  cre- 
dited. 1230-'31 
vouchers  to  be  produced, 

1231-1234 
compensation  to   be   al- 
lowed, 1234-1236 
mode  of  charging  inter- 
est, 1236-1239 
transactions  in  Oonfeder'- 
ate  currency,  1240-1243 
mode  of  statement,  and 
formula,  1243-1248 
exceptions  to  commission- 
er's  report,  and   recom- 
mitment, 1248-1250 
re-hearings  and  bUls  of  review, 
1250-1254 
re-hearings,  1250-'51 
bills  of  review,  1251-1254 
forms  in  suits  in,  1505,  1506 
proceedings  by  way  of  appeal, 
1254 
■Equity  of  redemption,  in  mortgages,  60 
Equivocal,  pleading  to  be  avoided,  989, 

1007 
Error,   writ  of,  in  criminal  cases,  229, 
232 
no  writ  of  in  criminal  cases  in  Federal 

courts,  277 
in  U.  S.  courts,  in  law  causes,  284, 

295-'6 
to  State  court  from  U.  States  supreme 

court,  always,  288,  294 
mode  of  obtaining  in  TJ.  S.  courts,  296 
form  of  in  D.  S.  courts,  295 
writ  of,  when  preferable  to  demurrer, 

623 
costs  allowed  in  writ  of,  in  Virginia, 

624 
no  bill  of  exceptions  when  no  appellate 

process,  745 
writ  of,  nature  and  use,  848-853 


Error — 

coram  wbis,  (or  [nobis,)  848-861 
whence  the  name,  848 
to  what  errors  applicable,  848-9 
whence  and  how  obtained,  849 
if  the  facts  are  denied,  how  as- 
certained, 849 
form,  850 

ex-debito  jiistitim,  850 
when  a  supersedeas,  850 
superseded  in  practice  by  motion, 
850-'!y. 
generally,    for  errors  in   lam,  851- 
853 
to  what  errors  applicable,  851 
effect  of  statute  of  jeofails,  851, 

866-'7 
confession,  a  release  of  errors,  852 
terms   on  which  writ  is   granted, 
852 
bond   required,    852 ;  form   of, 
853 
limitation  to,  852-'3,  857,  863 
tenor  and  form  of,  850 
a  supersedeas,  when,  853 
in  practice  in   Virginia,  confined 
to  criminal  cases,  853 
judicial  modes  of  correcting,  by  writ 
of  supersedeas,  and  by  appeal,  853- 

856 
supersedeas,  853-'4  ;  form,  854,  885, 

See  Supersedeas. 
appeal,  854-856.     See  Appeal. 
at  what  stage  of  cause  writ  of  allowed, 
858-861 
Escheat,  proceedings  for,  497-'8 
Estate,  in  fee-simple,  how  pleaded,  969- 
970,  971-973,  978 
in  particular  estates,  970 
Estoppel,  as  to  denial  of  name,  573 
as  to  denial  of  admission  acted  upon, 

711 
nature  of,  908 
arises  how,  908-'9 

matter  of  record,  deed,  in  pais,  908 
does  not  hold  as  to  strangers,  908-'9 
pleadings  in,  neither  traverse  nor  con- 
fession and  avoidance.  914-'15 
replication  in,  form  of,  915 
to  deny  title  alleged,  981 
special  particularity  in  pleading  matter 

of,  1000 
pleading  by  way  of,  commencement 
and  conclusion  of,  1032-33 
pleas,  1033 

commencement   and    conclusion, 
1033 
replications,  1033 
Estrepement,  writ  of,  to  prevent  waste, 

474-5 
Evans,  Mr.  H.  D.,  objections  to  common 
law  system  of  pleading,  and  remedies 
proposed,  1084-1088 
Evasion,  of  action,  repelling  limitation, 
514-15 
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Evidrince,  to  be  submitted  to  jury,  687- 
734 
modes  of  procuring  attendance  and 
testimony  of  witnesses,  687 
subpoena,  687 
subpoena  Auees  tecum,  688 
attachment,  fine  and  damages,  688 
commitment  to  jail,  688 
depositions,  688 

liahe(is  corpus  ad  tesUflcandum,  688 
objections  to  witness,  688-697 
competency,  689-69^ 

causes  of  incompetency  at  com- 
mon law,  689-695 
parties  to   record,  or  husband 
or  wife  of  party,  689-691 
modification  as  to  parties  in 
Virginia,  690-'91 
defect  of  understanding,  691-'2 
defect  of  religious  belief.  692-'3 

removed  in  Virginia,  693 
infamy  by  reason  of  crime,  693- 
694 
how  disability  removed,  694 
interest    in    result,    direct    or 
through  record,  694-'5 
removed  in  Virginia,  694 
negroes  not  now  incompetent, 

694-'5 
doctrine  as  to  grand  jurors 
and  judges,  695 
time  for  objecting  to  competency, 
695 
credibility,  695-697 

determined  by  whom,  695-6 
modes    of    discrediting    witness, 
696-'7 
disproving  facts  stated,  696 
impeaching     witness'      general 

character,  606-7 
proof   of    contradictory    state- 
ments, 697 
oath  of  witness,  697-8 
mode  of  examining  witnesses,  698-700 
examination  in  chief,  698-'9 
cross-examination,  699-700 
re-examination,  700 
rules  of  evidence,  700-734 
oral  evidence,  nature  and  doctrines, 
700-714 
witnesses  to  testify  to  facts,  not 
opinions,  701 
when    opinions   are    evidence, 
701 
according  to  his  own  recollections, 
701-'2 
when  memoranda  maybe  used, 
701-'2 
irrelevant  evidence  excluded,  and 
only  material  averments  to  be 
proved,  702-3 
doctrine  touching  the  burden  of 

proof,  703 
best    evidence    attainable  to  be 
produced,  703-'4 


Evidence — 

written  superior  to  parol,  704' 
doctrine  as  to  admission  of  lieair— 
say,  704-707 
what  hearsay  is,  704 
what  is  not  hearsay,  and  so  not 
excluded,  704-'5 
information  acted  upon,  705 
expressions  of  f  eelings,bodily 

or  mental,  705 
declarations      accompanying 
acts,  705 
exceptions  to  rnle  excluding  hear- 
say, 705-707 
declarations  touching  matters 
of    public    and    general  in- 
terest, 706 
relating  to  ancient  possessions, 

706 
against  the  interest  of  declarant,. 

706-'7 
testimony   on  former   trial  by 

witness  since  deceased,  707 
dying  declarations,  707 
doctrine     touching    professional: 

confidence,  707-'8 
touching  secrets  of  State,  708 
touching  admissions  and  confes- 
sions, 708-711 
touching  circumstantial  evidence, 

711-713 
touching  number  of  witnesses  re- 
quired, 713 
touching  parol  evidence  affecting 
writing,  713-'14 
written   evidence,  nature  and  doc- 
trines, 714-728 
public  writings.  714-725 
judicial,  including  records,  714- 
721 
preliminary   inspection,  how 

gotten,  714 
mode  of  proving,  714-718 
of  record,  714-718 

origintd  record  itself,  715 
exemplified    copy,    715— 

717 
office  copy,  717 
examined  copy,  717-18 
not  of  record,  718 
admissibility  and  effect,  718- 
721 
of  record,  718-721 
as  to  parties,  718-'19 
as  to  privies,  719 
as  to  being  proof  of  ex- 
istence   of  judgment, 
and  of  facts  on  which 
the     judgment     was 
founded,  719-'20 
as  to  foreign  judgments, 
720-'21 
inpersoncmi,  720-'21 
in  rem,  721 
not  of  record,  721 
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not  judicial,  721-725 
prtliminary    inspection, 

how  gotten,  721-'2 
mode  of  proving,  722-'5 
admissibility  and  effect, 
725 
private  writings,  725-728 
production  of,  at  trial,  how- 
obtained,  725-727 
mode  of  proving,  727-'8 
admissibility  and  eilect,728 
bills  of    exception,  nature   and  use, 

728-9 
considerations  regulating   application 
of    the    evidence  to  the    cause, 
729-734 
jury  confined  to  the  issue,  729-'30 
verdict  for  party  most  successful  in- 
proof,  730 
burden  of  proof  generally  on  affirma- 
tive, 730-734 
exceptions  to  the  general  doctrine, 

731 
doctrine  of  variances,  731-734 
instances  of  variances,  731-733 
mode  of   guarding  against  va- 
rinnces  by  several  counts  and 
several  pleas,  732 
modes  of  taking  advantage  of 
variances,  733-'4 
alleged   to   be    improperly  excluded, 
bill  of  exceptions  must  show  its  re- 
levancy, 746 
not  to  be  stated  in  bill  of  exceptions 
for  new  trial,  but /acis.  746,  878 
qualification  of  doctrine,  746,  756, 

878 
consequence    if  rule    disregarded, 
746,  756,  878 
weight  of  to  be  judged  by  jury  alone, 
and  court  not  to  encroach  on  its 
province,  748 
weight  of,  effect  of  courts  expressing 

opinion  on,  877 
demurrer  to,  748-750.    See  Demurrer 

to  emdenee. 
verdict  contrary  to,  ground  for  new 

trial,  756-'7 
discovered  since  former  trial,  ground 
for  new  trial,  when,  758-759 
character  of  the  newly   discovered 
evidence,  758-'9 
when  objected  to,  ground  of  objection 

must  appear,  746,  872-'3 
where  conflicting,  court  not  required 

to  certify/acis  proved  by *it,  878 
depositions,    forms    touching,    1490, 

1491 
in  admiralty  proceedings,  1280-1283 
competency,  how  determined,  1282, 

1282-'3 
effect  of  answer,  1280 
depositions,  1280-1282  ;  forms  as  to, 
1520,  1521,  1523 


Evidence — 

of  party,  1282-'3 
oath  decisory,  1283 
Examination,   of    witnesses,   mode  of, 
698-700 
separHtion  of  witnesses  during,  698 
in  chief,  698-'9 

leading  questions,  698-'9 
tenor  of,  699 
cross,  699,  700 
value  of,  699 

right  to  bj  opposite  party,  700 
tenor  of,  700 
re,  tenor  and  scope  of,  700 
in  prepwratorio  in  prize-causes,  1275, 

1276 
form  of,  1523 

further,   where  that  in  prepwratorio- 
not  satisfactory,  1276 
Examined  copy,  what  is  such,  717 

of  records,  etc.,  717,  723,  724 
Exceptions,  bill  of.     See  Bill  of  Excep- 
tions. 
to  error,  when  to  be  taken,  683 
to  depositions,  872 

to  answer  in  chancery,  1179-'80,  1195 
to  report   of  commissioner    in   chan- 
cery, 1248-1250 
grounds  and  mode,  1248-'9 
re-comniitment    of    report,    when, 
1249-'50 
to  answer  in  admiralty,  form  of,  1519 
to  libel  in  admiralty,  form  of  decree 
overruling,   1519  ;  sustaining,  1519 
to  lijjel  in  admiralty,    1266-'7  ;  form 
of,  1518 
Excess,    recovered    by    defendant,    on 

plea  of  set  off,  660-662 
Exchange,    bill   of,    21,   24 ;  forms,  22, 
1308 
conveyance  by,  44 
Exchequer,  court  of,  181-2,  200 
Exclusive- jurisdiction  of  i'ederal  courts, 

247,  248 
Ex-contractu.  actions,  345-348 
action  of  debt,  345 
covenant,  345-6 
account,  346 
trespass  on  the  case,  in  assumpsit, 

346-348 
when  detinue  is,  448 
several  defendants  in  proceeding,  569, 

570 
costs  in  frivolous  and  vexatious  suits, 
791 
Excuse,  for  non-performance  of  condi- 
tion precedent,  579 
Ex-debito  justitim,  writs  of  error  at  com- 
mon law,  848,  850  ' 
Ex-Aelicio,  actions,  348-357 
action  of  detinue,  348-'9 
replevin,  349 
interpleader,  350-354 
delivery  or  forth-coming  bond,  354,. 
355 
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trespass  m,  et  armis,  355 
trespass  on  the  case,  355-357 
trespass  on  the  case  generally,  356 
trover  and  conversion,  356 
slander,  357 
libel,  357 
averments  in  statement  of  cause  of  ac- 
tion in,  587 
costs  in  frivolous  and  vexatious  suits, 
791 
Execution,  stay  of,  by  justice  of  peace, 
209-10 
issued  by  justice  of  peace,  211 
justice's,  return  of,  and  renewal,  211 
justice's,  default  of  officer,  211,  212 
interpleader  in  case  of  dispute  as  to 

ownership  of  property,  212 
supposed  to  be  awarded  in  court,  but 
really  issues  from  clerk's  office,  797 
circumstances  under  which  it  issues, 
798-802 

in  what  cases,  on  judgment  and  de- 
crees, 798 
within  what  period,  798-800 
how  soon  after  judgment,  799 
for  how  long  a  time,  799 
when  said  to  be  issued,  799 
not  void,  but  voidable  if  not  in 

due  time,  800 
times  to  be  omitted  in  the  com- 
putation of  limitations,  800 
conformity  of   execution   to   judg- 
ment and  quashing  same,  800-801 
effect  as  to  change  of  parties  by 

death,  801  ' 
•whence  to  issue,  801  -'2 
to  what  officer  addressed  and  whither 

returned,  802 
additional  doctrine  touching,  802 
the  several  sorts  of,  prior  to  1st  July, 
1850,  802-804 
to  regain  possession  of  specific  pro- 
perty, 803 
lands,  803 
chattels,  803 
to  compel  the  doing  of  some  specific 

thing,  803 
to  compel  the  payment  of  money, 
803-'4 
capias  ad  satisfaaiendum,  803,  844- 

846 
fieri  facias,  803 
levari  facias,  804,  844 
elegit,  804,  807-812 
the  several  sorts  of  since  July  1st,  1850, 
804-846 
to  regain  possession  of  specific  pro- 
perty, 805-'6 
lands,  805 
Jiabere  facias  seidnam,  805 
habefrefoMas  possessionem,  805 
writ  of  possession,  805 
chattels,  805-'6 
distringas,  805-'6 


Exception- 
writ  of  possession,  806 
to  compel  the  doing  of  some  specific 
thing,  806 
qmd  noawmentwm  amoveata/r,  806 
distringas,  806 
to  compel  the  payment  of  money, 
806-846 
eXegii,  807-812 
fi^n  facias,  812-844 

form  and  tenor,  81 2-' 13 
whose    property  taken  under, 

818-819 
what  kind  of  property,  819-824 
mode  of  levy,  824-'5 
when  it  may  be  levied,  825-'6 
lien  of,  826-829 
forthcoming  or  delivery  bond, 

829-831 
award  of  execution  on  delivery 

bond,  830-'31 
form  of  notice  of  motion  on, 

1493 
proceedings    after    levy,    831- 
835 
providing  for  security  of  pro- 
perty, 831 
provision  to   indemnity  offi- 
cers, 831-835 
sale  of  property  levied  on, 

835-837 
writ  of   venditioni   exponas, 

837-'8 
sheriff's  return,  838-841 
proceedings    to    compel  judg- 
ment debtor  to  disclose  and 
surrender  estate,  841-844 
forms  of  notice  against  officer,  for  de- 
fault as  to,  1494 
form  of  scire  facias  tai,  1500,  1503 
suspension  of,  pending  application  for 

appellate  process,  861 
in  equity,   to  enforce  decree,  when, 

798,  1212 
in  admiralty  to  inforce  decree,  1287- 
1289 
Executive  officers,  of  U.  S.,  mandanms 

to,  280 
Executor,  bond  of,  27 ;  form,  1311 
competent  witness  to  will,  87 
See  Personal  Representati'^es. 
description  of,  in  queritur,  569, 1363 
letters  of  probate,  profert  of,  589 
declaration  in  debt  against,  form, 

1373 
declaration  against,  on  official  bond, 
form,  1377 
Executory  contract.     See  Conl/ract. 
Exemplified  copy,  what  is  such,  715-'16 
of  record,   used    in  evidence    in  all 

countries,  718-719 
of  record,  as  between  the  several  States 

of  Union,  716 
of  other  writings,  723,  724 
Exempts,  from  jury  service,  683 
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Ex-offldo,  faotsj'noticed  by  ooui'ts,  722, 

997-999 
Bx-pa/rte,  probate  of  -wills,  84 

settlement  of  fiduciary  accounts,  1227, 

1228 
effect  of  such  settlement,  1232-1234 
Expenses,  stipulation  for,  in  admiralty, 

1270-'71 
Experts,  testify  to  opinion,  wben,  701 

prove  foreign  laws,  when,  701 
Express  color.     See  Color. 
Expression,  known   and  ancient  forms 

of,  to  be  observed,  1020,  1021 
Extraordinary,  court  of  chancery,  184- 
187,  1090-1109 

See  Equity. 
Ext/ra  mam,  new  assignment,  918 
Fact,  issues  in,  how  decided,  677-777 
See  Issue. 
not   opinion,   usual   subject   of   testi- 
mony, 701 
Pact    and  law,  separation  of  by  special 
traverse,  648-'9,  903-4.     See  Spe- 
cial Traverse. 
separated  by  express  color,  657,  911- 
912 
Factor,  action  of  account  by  and  against, 
346,  1216 
bill  in  equity,  1219 
Facts,   to  be  stated    plainly    and    not 
vaguely  in  bill  of  exceptions,  745 
and  not  evidence,  stated  in  bill  of  ex- 
ceptions  for   new   trial,    746,    756, 
878 
and  not  evidence,  to  be  found  by  spe- 
cial verdict,  752 
no  inferences  from,   save  of  law,  al- 
lowed in  special  verdict,  752 
inferences  from,  allowed  freely  in  de- 
murrer to  evidence,  749,  752 
•when   statement   of,    is  statement  of 

evidence,  746 
not  to  be  stated,  but  the  evidence, 
where  jury  waived,  746 
Failure,  of  suit,  prolonging  limitation, 
515 
of  consideration,  ground  for  special 
plea  of  set  off,  661-2 
False  clamor,  judgment  against  plain- 
tiff, 783 
False  imprisonment,  what  is,  402 
remedies  for,  402-429 
to  remove  imprisonment,  402-429 
to  recover  damages  for,  429 
form  of  declaration  for.  1429 
not  excused  by  suspension  of  habeas 
corpus,  417 
Falsity,    element  of   defamation,    384, 

389-'90,  392,  398 
"Family  law,"  homestead  exemption, 

811-12 
Fee-bills,  officer's,  distress  for,  99 
Feelings,  bodily  or  mental,  expressions 

of,  when  evidence,  705 
Fees,  attorney's,  165  &  seq,  177 


Fee-simple,  titlein,  how  stated  in  plead- 
ing, 969-70 
Federal  courts,  232-301 

cases  cognizable  in,  and  why,  232-244 
cases  cognizable  in,  232-242 
by  reason  of  character  of  cause, 
233-236 
cases  arising  out  of  constitu- 
tion, laws  and  treaties  of  TJ. 
States,  233,  234 
cases  of  admiralty  and  mari- 
time jurisdiction,  234 
by  reason  of  character  of  parties, 
235-242 
cases    affecting     ambassadors, 

etc.,  235 
cases  where  the  U.  States  is  a 

party,  236 
cases    between    two    or    more 

Ststes,  237 
cases  between  a  State  and  citi- 
zens of  another  State,   237, 
238 
cases  between  citizens  of  dif- 
ferent States,  238-241 
cases  between  citizens  of  same 
State   claiming   lands  under 
different  States,  242 
cases  between  a  State  or  its  citi- 
zens, and  foreign  States  or 
citizens,  242 
considerations  which  led  to  the  re- 
ference of   certain    causes    to 
Federal  jurisdiction,  242-244 
the  several  courts  and  their  jurisdic- 
tion, 244-301 
organization  of   Federal  judiciary, 
244-248 
creation  of  courts  and  distribu- 
tion of  power,  244 
mode  of  appointment,  compensa- 
tion,    and     responsibility    of 
judges,  245,  246 
commissioners  of  U.  States,  247 
cases  of  exclusive  jurisdiction  of, 
247,  248 
constitution    and     jurisdiction    of 
Federal  courts,  249-301 
district  courts  of  U.  States,  248- 
256 
See  District  Courts. 
circuit  courts  of  U.  States,  256- 
278 
See  Circuit  Courts. 
supreme  court  of  U.  States,  278- 
301 
See  Supreme  Court. 
Federalist,  as  to  independence  of  judi- 
ciary, 245-'6 
Felony,  conviction  of,  renders  infamous, 
693 
effect  of  conviction  of,   on  pending 
action,  795 
Feme-covert.     See  Wife. 
Feoffment,  43  ;  form  of,  1323 
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Ferries,  regulation  of,  217,  224 

cases  concerning,  appeal  in,  228-'9, 

856,  859 
form  of   declaration  for  disturbing, 
1454 
Fiction,  of  quo-minug  in  exchequer,  182 
of  custody  of  marshal  in  K.  B.,  183 
in  ejectment,  361-363 
of  express  color,  650,  651,  910-913 
Fiduciary,  costs  against,  790 

accounts  of,  adjusted  in  equity,  1219, 

1223 
modes  of  settling  accounts  of,  1223- 
1250 

See  Personal  Bepresentative. 
investments  by,  in  Coofederate  cur- 
rency or  securities,  1240-1242 
by  order  of  court,  1240 
by  order  of  judge    in    vaoation, 

1240-41 
by   authority   of   will  or   power, 
1241-2 
receipt  by,   of  Confederate  or  de- 
preciated    currency    for    debts, 
1242-'3 
deposits  in  bank,  liability  for,  1243 
Fiduciary  bonds,  limitation  to  action  on, 

508 
Fieri  facias,  execution  of,  803,  812-844 
precept  of,  803,  812 
against  chattels  onlv,  except  at  suit  of 

commonwealth,  812—13 
form  and  tenor  of,  812-13 

in  name  of  oommonw>-alth,  bearing 

teste  by  clerk,  812-'13 
returnable  at  return-day,  813 
whose  property  may  be  taken  under 
it,  813-819 
of  defendants,  or  of  either  of  them, 

813 
contribution  amongst  co-contractors, 
none  amongst  joint  tort-feasors, 
813 
goods   of  defendant   only,    not   of 
strangers,   liable   to   be   taken, 
813 
remaJies    for    strangers    so    ag- 
grieved, 813-817 
sue  officer  for  trespass,  814 
sue  creditor,  when  and  for  what, 

814 
injunction,  if  chattels  possess 

pretium  affectionis,  814 
replevin  at  common  law,  814 
interpleader  by  statute,  814-'15 
indemnifying  bond,  815-'16 
not   leviable  on   legacy  and   dis- 
tributive share,  when,  816 
nor    on     separate     property     of 

married  woman,  816 
fraudulent  loans,  816-'17 
chattels  on  leased  premises,  817, 

818 
co-partnership  effects,  818 
fraudulent  conveyances,  818-'19 


Fieri  fadas — 

equitable  interests  unascertained, 
819 
what  kind  of  property  to  be  taken, 
819-824 
must  be  goods  and  chattels  capa- 
ble of  sale,  819 
doctrine  as  to  chases  in,  action, 
bank    notes,    gold    and    silver 
coin,  etc.,  819,  820,  824 
as  to  growing  crops,  819-'20 
as  to  house-keeping  articles,  820, 

821 
as  to  equitable  and  umseertained 

interests,  821,  822,  824 
as  to  parts  of  freehold,  822,  823, 

824 
fixtures,  822,  823 
manner  of  levying,  824,  825 
what  is  a  levy,  824 
posse  eomitatus,  824 
breaking  doors,  825 
unreasonable  levy,  826 
time  of  levying,  825-6 

before  retura-day,or  on  it,  but  not 

after  it,  825 
sale  after,  825 
levy  on  Sunday,  825 
as  to  members  of  legislature,  825, 
826 
lien  of,  826-829 

begins  when,  826,  828,  829 
covers  what  subjects,  826-'7 
endorsement  by  officer,  827-8 
continuance  of,  828 
priorities  of,  828 
officer  mere  bailee,  828 
discharge  of  lien,  829 
forthcoming  or  delivery  bond,  829- 
831 
tenor  of,  829 
forfeiture  of,  830 
liability  of  obligors,,  and  award  of 

execution,  830 
no  security  to  execution  on,  831 
taken  by  constables,  831 
proceedings  after  levy  of,  831-841 
providing  for  security  of  property, 

831 
provision   to    indemnify  officer, 
831-835 
tenor   of    indemnifying  bond, 

831-'2 
return  of  bond,  and  action  on 
it,  832 
how  if  it  does  not  conform  to 

the  statute,  832 
surplus  proceeds  of  sale,  832 
common    law   expedients   of 
officer,  where  title  of  debtor 
is  doubtful,  832-834 
statutory    interpleader,    for 
relief  of  officer,  834-'5 
sale  of  property  levied  on,  835- 
837 
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venditioni  exponas,  837-8 
officer's  return,  838-84:1 
proceedings     to    compel    judgment- 
debtor  to  disclose  and  surrender  his 
estate,  841-844 
in  equity,  1212 
in  admiralty,  1287-'8 
J'inal  judgment,  601,  788,  779 

judgment  or  decree,  what  is,  860-'61 
decree  in  equity,  1204,  1207-1210 
nature  of.  1204,  1207 
form  of,  1208,  1209 
registry  of,  1210 
decree  in  admiralty,  1283,  1285-1287 
forms  of,  1S24 
nature  of,  1283,  1293,  1299 
character  of,  1285 
correction  of,  when  and  how,  1285 
costs,  1286-7 
enrolment,  1287 
Fines,  conveyances  by,  56-58 

of  witnesses  for  failure  to  obey  sub- 
pcena,  688 
Fixtures,  liability  of,  to  levy  of  execu- 
tion, 822,  823 
what  are,  822-'3 
Fire  insurance,  forms  of  declaration  on 

policy,  1411,  1415 
Force,  effect  on  a  will,  92 

not  lawful  in  recaption,    entry,   &o., 

96,  97 
when  allowed  in    distress    for  rent, 

113 
direct  injury  from,  redressed  by  tres- 
pass m  et  armis,  355,  455,  457 
in j  aries  not  direct  from,  redressed  by 
trespass  on  the  case,  355,  457 
Forcible,  entry  on  lands,  illegal,  96 
entry,  writ  of,  97 

recaption,  or  abatement  of  nuisance, 
illegal,  96,  97 

entry,  cognizable  in  county  and  cor- 
poration courts,  217,  222 
to  be  tried  at  any  term,  218 
a  possessory  real  action,  340-41,  466- 

'67 
limitation  to,  507 
process  in,  518,  519,  &  n  (a) 
memorandum  for  action  of,  531 
Foreclosures,  of  mortgages,  61-'2 
Foreign  bills.     See  Bills  of  Exchange. 
Foreign,  judgments,  limitation  to,  509 
debts,  limitation  to,  509 
judgments,  admissibility  and  effect  of, 
720-'21 
Foreign  laws,   proved  as  facts  to  the 
court,  724 
mode  of  proof,  724 
Foreign  States,  and  citizens,  in  Federal 

courts,  242 
Forest  com:ts,  196,  197 
Forfeitures,  and  penalties,  under  laws  of 
TJ.  States,  cognizable  exclusively  in 
Federal  courts,  247 


Forfeitures — 

subject  of  equity  eognlzauoe,  1106, 

1107 
discovery  tending  to  subject  to,  not 

compelled,  1164,  1166 
Formal,  averments  not  traversable  may 

be  omitted,  575,  590,  592,  612 
defence,  at  common  law,  615 

done  away  by  statute  in  Virginia, 
615 
traverse,  647.     See  Special  Traverse. 
commencements  and  conclusions  of 

pleadings,  1021-1036 
See  Commencements  and  Conclusions. 
Formedon,  writ  of,  344,  469 

process  in,  520 
Forms,  single  bill,  19,  1307 

bond  with  condition  to  pay  money,  20, 

1307-'8 
promissory  note,  not  negotiable,   20, 

1308 
foreign  bill,  22,  1308 
inland  bill,  22,  1308 
promissory  note,  negotiable,  23,  1308 
title  bond,  25,  1309 
guardian's  bond,  27,  1311 
collateral  agreements,  not  bonds,  29 
powers,  30,  1322,  1323 
conveyances,  51,  1323-1331 
commonwealth's  grants,  55 
mortgages,  62,  1332 
deeds  of  trust,  65,  1333, 1334 
probate   84 
wills,  94,  1340-1346 
entry  of  submission  to  arbitration  by 

rule  of  court,  140 
entry  of  award,  made  judgment,  143 
summons  in  forcible  entry,  &c.,  519, 
n(a) 

in  actions  personal,  524 
writ  of  si  tefecerit  sec/wrum,  519,  n  (b) 
writ  of  prmcipe  quod  reddat  in  dower, 

520,  n  (c) 
capias  ad  respondendum,  525,  1360 
memoranda  for  suits,  527-531 
affidavit  of  non-residence,  537 
order  of  publication,  537 
certificate  of  publication,  537 
affidavit  of  clerk,  of  posting,  &c.,  537 
declaration  in  debt  on  bond  and  note, 

590-593 
declaration  in  debt,  several  counts,  941 
declaration  in  ejectment,  and  notes, 

593-598 
declaration  in  covenant,  881-'2 
declaration  in  trespass  for  assault,  915- 

'16,  940 
defence,  618-669.     See  Defence. 
demurrer  and  joinder,  618-622 
general  issues,  640-647 

debt  on  bond,  640,  641 

debt  on  simple  contract,  641,  642-'3 

covenant,  643 

detinue,  643 

assumpsit,  644-646 
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trespass  on  the  case  ex-delieto,  646 
trespass  vi  et  armis,  647 
several  pleas  pleaded  together,  948, 

949 
special  plea  of  set  off,  666 
statute  of  limitations,  668 

to  articles  charged  in  store-accotmt, 
669,  899 
replication  to  plea  of  statute  of  limi- 
tations, 670 
to    plea  of   limitations  to    articles 
charged  in  a  store-account,  671, 
899 
replication  de  injuria  to  plea  of  son 

assault  demesne,  672 
verdicts  in  the  several  actions,  740-'41 
bills  of  exception,  743,  744,  883-'4 
fieri  fadas,  813 
error  coram  voMs,  850 
error  generally,  853 
supersedeas,  854,  885 
record  complete,  881-886 
declaration,  881-'2 
common  order,  882 
office  judgment  and  writ  of  inquiry, 

882 
office  judgment  set  aside,  882 
plea  of  release,  882-'3 
replication  of  duress,  883 
rejoinder     traversing    duress     and 

tender  of  issue,  883 
sCmiliter  and  issue,  883 
jury  impanelled  and  verdict,  883 
judgment,  883 
bill  of  exceptions,  883-'4 
counsel's  certificate  of  error,  884 
petition  for  supersedeas,  884 
supersedeas-bond,  885 
writ  of  supersedeas,  885-'6 
giving  color,  910-'ll 
replication  in  estoppel,  915,  1033 
declaration  in  trespass  for  assault,  915, 

916,  940 
plea  of  son  assault  demesne,  916 
replication  by  way  of  new  assignment, 

917 
plea  of  judgment  recovered,  922 
replication  of  nul  tiel  record,  922-3 
tender  of  issue  to  be  tried  by  wager 

of  law,  923 
plea  of  liberum  tenementum,  the  com- 
mon bar,  974 
of  expression,  known  and  ancient,  to 

be  observed,  1020,  1021 
commencements  and  conclusions  of 
pleadings,  1022-1035 
pleas  dilatory,  1022,  1023 
jurisdiction,  conclusion,  1022 
suspension,  conclusion,  1022 
abatement,  conclusion,  1023 
pleas  peremptory,  1023-1025 
commencement,  1023-4 
at  common  law,  1023-4 
by  statute,  1024 


Forms — 

conclusion,  1024-'5 
at  common  law,  1024 
by  statute,  1025 
replications,  1025-1030 

to  pleas  dilatory,  1025-1027 
jurisdiction,  1025-6 

commencement,    1025 ;  con- 
clusion, 1026 
suspension,  1026 

commencement,   1026 ;    con- 
clusion, 1026 
abatement,  1026-'7 
commencements,  1027 
,  conclusions,  1027 

to  pleas  peremptory,  1027-1030 
commencement,  1028-'29 
at  common  law,  1028 
by'statute,  1028-'9 
conclusion,  1029,  1030 
at  common  law,   in  several 

actions,  1029-30 
by  statute,  1030 
pleadings  subsequent  to  replica- 
tions, 1030-'31 . 
variations  in  certain  cases,  1031- 
1035 
pleas  in  abatement  where  mat- 
ter has  de  Jacto  abated  action, 
1031 
pleas    in    bar,  of  matter  aris- 
ing after  previous  plea,  or  af- 
ter commencement  of  action, 
1032 
pleadings  by  way  of  estoppel, 

1033 
■pleaiings  in  part  am,sw0r,  1033- 

'34 
onerari  non,  to  debt  on  bond, 
1034-'5 
memorandum  for  suit  in  equity,  1115 
summons  in  equity,  1115,  1116 
order  for  guardian,  ad  litem,  1118 
bill  in  equity,  1141-1144 
affidavit  to  bill,  1144 
order  of  injunction  by  judge,  1145 
demurrer  to  bill,  1153-4 
pleastobill,  1172, 1173 
disclaimer  to  bUl,  1175 
answer,  1186-1190 
decree  interlocutory,  1205 
decree  final,  1208-'9 
commissioner's    report     and     notice,. 

1244-'5 
of  settlement  of  accounts,  1246-1248 

Appendix  of  Foems  in  Crvn,  Pbaotioe,- 
1307-1524 

1.  Single  bill  by  one  obligor,  1307 

2.  Single  bill  by  two  obligors,  1307 

3.  Joint  and  several  single  bill  by  two- 

obligors,  1307 

4.  Penal  bill,  1307 

5.  Bond  with  condition  to  pay  money, 

1307 
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6.  Bond  with  condition  to  pay  money 

by  principal  and  surety,  1308 

7.  Promissory    note,    not    negotiable, 

1308 

8.  Foreign  biU  of  exchange,  1308 

9.  Inland  bill  of  exchange,  1308 

10.  Note  negotiable,  1308 

11.  Arbitration  bond,  1308 

12.  Title  bond,  1309 

13.  Sheriff's  bond,  1310 

14.  Constable's  bond,  1310 

15.  Sergeant's  bimd,  1310 

16.  Guardian's  bond,  1311 

17.  Executor's  or  administrator's  bond, 

1311 

18.  Refunding  bond,  1311 

19.  Indemnifying  bond,  1311 

20.  DeUvery  or  forthcoming  bond,  1312 

21.  Recognizance  in  court,  1313 

22.  Recognizance  before  a  justice,  1313 

23.  General    form   of   collateral    agree- 

ment, 1313 

24.  Collateral  agreement  for  sale  of  land, 

1314 

25.  Another  form  of  same,  1314 

26.  Another  form  of  same,  1316 

27.  Certificate    of    acknowledgment    of 

writing  for  registry,  1315 

28.  Agreement   for    building   a   house, 

1316 

29.  Agreement  for  erection  of  buildings, 

1316 

30.  Agreement  with  clerk,  1317 

31.  Articles  of  general  partnership,  1318 

32.  Articles  of   special  or  limited  part- 

nership, 1319 
oath  of  general  partners,  1320 
certificate  of  acknowledgment  for 
registry,  1320 

33.  Certificate  of    special   partnership, 

"  limited  "  1320 

34.  Indentures  of  apprenticeship  by  pa- 

rent, etc.,  1321 

35.  Indentures  of    apprenticeship  with 

assent  of  court,  1322 

36.  General  letter  of  attorney  to  receiye 

debts,  1322 

37.  Letter  of  attorney  to  sell  lands,  1323 

38.  Bill  of  sale  of  chattels,  1323 

39.  Conveyance  of  lands  by  feoffment, 

1323 

40.  Conveyance  of  lands  by  bargain  and 

sale,  1324 
Acknowledgment    and    privy    ex- 
amination of  wife,  and  acknow- 
ledgment of  husband,  1325 

41.  Conveyance  of  lands  by  covenant  to 

stand  seised,  1326 
Certificate  of  acknowledgment  for 
registry,  1326 

42.  Conveyance     of    lands    by    grant, 

1327 

43.  Conveyance  of  land  as'prescribed  by 

statute,  1327 
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44.  Conveyance  of  lands  by  an  executrix, 

1327 

45.  Lease  of    lands  as    prescribed    by 

statute,  1328 

46.  Lease  of  messuage  with  covenants, 

1328 

47.  Lease  of  water-  power,  1330 

48.  Conveyance  of  land  sold  under  de- 

cree, 1331 

49.  Mortgage  of  lands  to  secure  debts, 

1332 

50.  Deed  of  trust  to  secure  debts,  as  pre- 

scribed by  statute,  1333 

51.  Deed  of  trust  to  secure  the  payment 

of  money,  1333 

52.  Deed  of  trust  to   secure  endorsers, 

1234 

53.  Conveyance  of  land  sold  under  deed 

of  trust,  1335 

54.  Deed  of  release  of  deed  of  trust,  1336 

55.  Conveyance  from  clerk  to  purchaser 

of  land  sold  for  taxes,  1337 

56.  Deed  of  separation,  husband  allow- 

ing wife  an  annuity,  1337 

57.  Claim  of  mechanic's  lien,  1339 

58.  Agreement  for  Uen  on  crops,  1339 

59.  "Will  bequeathing  property  to  wife 

and  children, and  appointing  guar- 
dian, 1340 

60.  Will  with  more  complex  provisions, 

1341 

61.  Will  with  sundry  limitations,  1343 

62.  Codicil  to  a  will,  1346 

63.  Nuncupative  or  verbal  will,  1346 

64.  Affidavit  for  warrant  of  distress,  1346 

65.  Warrant   of    distress     tor    rent    iu 

money,  1347 

66.  Affidavit  for  warrant  of  distress  for 

rent  in  kind,  1347 

67.  Warrant  of  distress  for  rent  in  kind, 

1347 

68.  Notice  to  tenant  to  ascertain  value 

of  things  attached,  1348 

69.  Forthcoming  or  delivery  bond  in  dis- 

tress, 1348 

70.  Affidavit  for  attachment  for  rent, 

1349 

71.  Attachment  for  rent,  1349 

72.  Bond  by  lessor  in  attachment,  1350 

73.  Replevy  bond  releasing  attachment, 

1350 

74.  Forthcoming  or  deUvery  bond  by 

tenant,  1351 

75.  Forthcoming,  Ac. ,  bond  by  garnishee 

upon  the  levy,  1351 

76.  Forthcoming,   &o.,   bond  by  same 

after  his  liability  is  ascertained, 
1352 

77.  Affidavit  for  attachment  for  debt, 

1353 

78.  Attachment  by  clerk  in  action  of 

debt,  1353 
78as.  Bond  by  plaintiff  in  attachment  for 
debt,  1354 
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"79.  Replevy  bond  by  claimant  or  defen- 
dant in  attachment,  1355 

80.  Forthcoming  or  delivery  bond  by 
claimant  in  attachment,  1355 

91.  Forthcoming,  Ac,  bond  by  garni- 
shee in  attachment,  when  levy  is 
made,  1355 

S2.  Forthcoming,  &c.,  bond  by  same, 
after  his  liability  is  ascertained, 
1355 

83.  Affidavit  for   attachment  by  clerk 

against  a  non-resident,  1355 

84.  Attachment  by  clerk  against  a  non- 

resident, 1355  * 

85.  Affidavit  for  attachment  by  justice 

against  absconding  debtor,  1356 

86.  Bond    by  plaintiff  in   attachment 

against  an  absconding  debtor,1356 

87.  Attachment  by  justice  against  an 

absconding  debtor,  1357 

88.  Suspending  bond  in  case  of  inter- 

pleader, 1358 

89.  Application    for    interpleader    by 

claimant,  1358 

90.  Order  for  interpleader  by   circuit 

judge,  1359 

91.  Order  for  interpl'der  by  court,  1359 

92.  Delivery  or  forthcoming  bond  by 

claimant,  1360 

93.  Summons  in  a  personal  action,  1360 

94.  Capias  ad  respondendum,  1360 

95.  Commencem't  of  declaratiuns,  1361 

96.  Conclusions  of  declarations,  1363 

97.  Description  of  infant  suing  by  pro- 

chdn  ami,  1363 

98 .  Description  of  part'rs  in  trade,  1363 

99.  Description  of  executor,  1363 

100.  Description  of  administrator,  1363 

101.  Description  of  administrator  with 

will  annexed,  1363 

102.  Description    of     administrator    (fo 

iords  non,  1364 

103.  Description    of     administrator    de 

bonis  non  with  will  annexed,  1364 

104.  Profert  of  letters  of  probate,  1364 

105.  profert  of  letters  of  administration, 

1364 

106.  Profert  by  administrator  de  ionis 

non,  1365 

107.  Profert  by  administrator  with  will 

annexed,  1365 

108.  Statement  in  declaration  of  breach 

by  administrator,  1365 

109.  Breach  in  declaration  by  adminis- 

trator d.  b.  n.  with  will  annexed, 
1366 

110.  Declaration  m  debt,  on  bond,  1366 

111.  Declaration  in  debt,  on  promissory 

note,  1367 

112.  Declaration  in  debt,  on  open  ac- 

count, 1367 
Count  of  account  stated,  1368 

113.  Declaration  in  debt,  on  bond  twice 

assigned,  1368 
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114.  Declaration  in  debt,  on  penal  bill, 

1368 

115.  Declaration  in  debt,  on  bond,  pro- 

minsory  note  and  open  account, 
1370 

116.  Declaration  in  debt,  on  injunction 

bond.  1371 

117.  Declaration  in  debt,  on  title  bond, 

1372 

118.  Declaration  in  debt,  by  husband 

and  wife,  on  bond  to  wife  while 
sole,  1373 

119.  Declaration  in  debt,  by  administra- 

tor against  surviving  executor,1373 

120.  Declaration  in  debt,  on  administra- 

tion bond  by  distributee,  1374 

121.  Declaration  in  debt,  on  judgment 

or  decree  against  executor,  sug- 
gesting a  devastavit,  1376 

122.  Declaration  on  i  fficial  bond  of  ex- 

ecutor, suggesting  devastamt,  1377 

123.  Declaration  in  debt,  on  indemnify- 

ing bond,  1378 

124.  Declaration  in  debt,  by  heir  on  title 

bond  to  ancestor,  1379 

125.  Declaration   in   debt,    on   sheriff 'g 

bond,  1380 

126.  Declaration  in  debt,  on  constable's 

bond,  1383 

127.  Declaration  in  debt,  on  attachment 

bond,  1385 

128.  Declaration  in  debt,  on  appeal  bond, 

1386 

129.  Declaration  in  debt,  on  arbitration 

bond,  1387 

130.  Declaration    in    debt,    on    award, 

1388 

131.  Declaration  in  debt,  on  guardian's 

bond,  1389 

132.  Declaration  in  debt,  for  rent,  1390 

133.  Declaration  in  debt,  on  judgment, 

1391 

134.  Declaration  in  debt,  on  negotiable 

note  protested,  payee  against 
maker,  1392 

135.  Declaration  in  debt,  on  negotiable 

note  protested,  endorsee  against 
maker  and  two  endorsers,  1393 

136.  Declaration  in  debt,  on  foreign  bill 

of  exchange,  protested  for  non-ac- 
ceptance, 1394 

137.  Declaration  in  debt,  on  foreign  bill 

of  exchange,  protested  for  non- 
payment, endorsee  against  ac- 
ceptor, 1396 

138.  Declaration    in     debt,    by    payee 

against  acceptor  of  order,  1397 

139.  Declaxationin  asmimpiiit,  upon  open 

account,  1398 

140.  Declaration  in  assumpsit,  for  breach 

of  promise  to  marry,  1399 

141.  Declaration  in  assumpsit,  upon  a 

warranty  of  soundness  of  a  chattel, 
1399 
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142.  Declaration    in    assumpsit,  ''on ;  a 

guaranty,  1401 

143.  Declaration  in  assumpsit,  against  a 

purchaser  for  loss  in  re-sale,  1402 

144.  Declaration  in  assumpsit,  upon  a 

writing  promising  to  pay  a  sum 
in  bank  notes,  1403 

145.  Declaration  in  assumpsit,  for  not 

accepting  goods  sold,  1404 

146.  Declaration    in   assumpsit,  by  as- 

signee against  assignor  of  note, 
where  maker  is  notoriously  in- 
solvent, 1406 

147.  Declaration    in    assumpsit   by   as- 

signee against  assignor  of  bond, 
after  jud.ment  against  obligor, 
and  return  of  "no  effects,"  1407 

148.  Declaration    in    assumpsit,  by   as- 

signee against  assignor  for  bond 
paid  by  assignee,  1408 

149.  Declaration  in  assumpsit,  against  a 

common  carrier  for  loss  of  goods, 
1409 

150.  Declaration  in  assumpsit,  upon  a 

policy  of  insurance  against  fire, 
under  Virginia  statute,  1411 

151.  Declaration  in  assumpsit,  upon  a 

policy  of  life-insurance,  under 
Virginia  statute,  1413 

152.  Declaration   in  assumpsit,   upon  a 

policy  of  life-insurance,  by  a 
stranger  interested  in  the  life, 
under  Virginia  statute,  1414 

153.  Declaration   in  assumpsit,   upon  a 

policy  of  insurance  against  lire, 
at  common  law,  1415 

154.  Declaration  in  covenant,  on  a  deed 

warranting  the  quantity  and  title 
of  lands,  1418 

155.  Declaration  in  covenant,  by  grantee 

against  grantor,  on  covenant  of 
warranty  of  title  to  land,  1419 

156.  Declaration  in  covenant,  by  grantee 

against  grantor,  on  a  covenant  of 
warranty  of  quantity,  1420 

157.  Declaration  in  covenant,  by  lessor 

against  lessee,  for  non-payment 
of  rent  and  not  repairing,  1421 

158.  Declaration  in  trespass,  by  executor 

against  administrator,  for  goods 
taken  in  life-time  of  decedent,  1424 

159.  Declaration  in  trespass,  for  assault 

and  battery,  1425 

160.  Declaration  in  trespass,  by  husband 

and  wife,  for  battery  of  wife,  1426 

161.  Declaration  in  trespass  by  husband, 

for  battery  of  wife,  per  quod,  etc., 
1426 

162.  Declaration  in  trespass  for  tunning 

cart  against  plaintiff's  horse,  1427 

163.  Declaration  in  trespass  for  running 

a  carriage  against  plaintiff's  car- 
riage, 1427 
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164.  Declaration  in  trespass  for  chasing 

sheep,  etc.,  1428 

165.  Declaration  in  trespass  for  shoot- 

ing plaintiff's  horse  or  dog,  1429 

166.  Declaration  in  trespass  for  false 

imprisonment,  1429 

167.  Declaration  in  trespass  for  break- 

ing and  entering  a  dwelling-house, 
etc.,  1430 

168.  Declaration  in  trespass  for  break- 

ing plaintiff's  close,  1431 

169.  Declaration  in  ejectment,  1432 

170.  Declaration  in  action  of  account  by 

one   tenant   in  common    against 
another,  for  profits,  1433 

171.  Declaration  in  detinue,  1434 

172.  Declaration  in  trespass  on  the  case 

in  trover  and  conversion,  1435 

173.  Declaration  in  trespass  on  the  case 

for  slander  at  common  law,   1436 

174.  Declaration  in  trespass  on  the  case 

for  slander  under  the  statute,  1438 

175.  Declaration  in  trespass  on  the  case 

for  libel,  1440 

176.  Declaration  in  trespass  on  the  case 

for  libel  of  a  servant,  1441 

177.  Declaration  in  trespass  on  the  case 

for  malicious  prosecution,  1443 

178.  Declaration  in  trespass  on  the  case 

for  keeping  a  dog  used  to  bite,  1445 

179.  Declaration  in  trespass  on  the  case 

for  a  public  nuisance,  1446 

180.  Declaration  in  trespass  on  the  case 

for  a  nuisance  in  not  cleaning  a 
privy  and  cess-pool,  1447 

181.  Declaration  in  trespass  on  the  case 

for  careless  driving  by  one's  ser- 
vant, 1448 

182.  Declaration  in  trespass  on  the  case 

against  a  common  carrier,  for  in- 
jury to  a  passenger,  1449 

183.  Declaration  in  trespass  on  the  case 

against  a  common  carrier,  for  loss 
of  goods,  1451 

184.  Declaration  in  trespass  on  the  cise 

against  an  inn-keeper,  for  loss  of 
goods,  1452 

185.  Declaration  in  trespass  on  the  case 

for  disturbance  of  a  ferry,  1454 

186.  Declaration  in  trespass  on  the  case 

for  disturbance  of  a  way,  1455 

187.  Declaration  in  trespass  on  the  case 

for  waste,  1456 

188.  Declaration  in  trespass  on  the  case, 

for  a  false  warranty,  1456 

189.  Declaration  in  trespass  on  the  case 

for  false  representation  of  charac- 
ter, 1457 

190.  Declaration  in  trespass  on  the  case 

for  adultery,  1458 

191.  Declaration  in  trespass  on  the  case 

for  debauching  daughter  or  ser- 
vant, 1459 
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192.  Plea  to  the  jurisdiction  of  the  court, 

1460 

193.  Plea  in  abatement  for  coverture  of 

defendant  at  time  of  suit  brought, 
1460 

194.  Plea  in  abatement  for  variance  be- 

tween writ  and  declaration,  1461 

195.  Plea  in  abatement  for  non-joinder 

of  co-contractor,  1461 

196.  Plea  in  abatement  for  non-joinder 

of  co-obligor,  1462 

197.  Demurrer  to  declaration,  1463 

198.  Demurrer  to  any  pleading,  1463 

199.  Joinder  in  demurrer  to  any  plead* 

ing,  1463 

200.  Plea  by  way  of  common  traverse, 

in  covenant,  on  indenture  of  lease 
for  not  repairing,  1463 

201.  Plea  of  non-ext-jaclwm,  in  debt  on 

bond,  1464 

202.  Plea  of  nil  debet,  1464 

203.  V\ea.of  non-eat-factum,  in  covenant, 

1464 

204.  Plea  of  non-assumpsit,  1465 

205.  Plea  of  nondetinet,  1465 

206.  Plea  of    not    guilty,  in   trespass, 

1465 

207.  Plea  of  not  guilty,  in  trespass  on 

the  case,  1465 

208.  Plea  by  way  of  special  traverse  in 

action  for  rent,  1466 

209.  Plea  by  way  of  special  traverse   in 

action  for  waste,  1466 

210.  Plea  of  payment,  1467 

211.  Plea  of  part-payment,  1467 

212.  Plea  upon  payment  of  money  into 

court,  1467 

213.  Plea  of  non-damniftcatus  on  a  bas- 

tardy bond,  1468 

214.  Plea  of  nondamnificatus,  on  a  bas- 

tardy bond,  craving  oyer,  1468 

215.  Plea  of  non-damnificatus  on  bond 

of  indemnity,  1469 

216.  Plea  that  defendant  did  indemnify, 

1469 

217.  Plea  of  conditions  performed  gen- 

erally, 1469 

218.  Plea  of  conditions  performed,  when 

negative  or  disjunctive,  1470 

219.  Plea  of  performance   of   covenants 

contained   in    separate    writing, 
1470 

220.  Plea  in  excuse  of  performance,  1471 

221.  Plea  of  set-off  of  account  against 

bond,  1471 

222.  Plea  of  set-off  of  bond  and  promis- 

sory note  against  bond,  1471 

223.  Special  plea  in  nature  of  a  plea  of 

set-off,  for  breach  of  warranty, 
etc.,  1473 

224.  Plea  of  statute  of  Umitations  to  sim- 

ple contract,  1474 

225.  Plea  of  statute  of  limitations  to  store 

account,  1475 
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226.  Plea  of  statute  of  limitations  to  a 

specialty,  1475 

227.  Plea  of  infancy  to  debt  on  a  bond, 

1475 

228.  Plea  of  coverture  to  debt  on  a  bond, 

1475 

229.  Plea  of  usury  to  debt  on  a  bond, 

1476 

230.  Plea  to  debt  on  a  bond  that  it  was 

for  money  won  by  gaming,  1476 

231.  Plea  to  debt  on  a  bond,  that  it  was 

for  money  bet  at  gaming,  1476 

232.  Plea  to  debt  on  a  bond,  that  it  was 

for  money  lent  for  gaming,.  1477, 

233.  Plea  of  release  to  debt  on  bond, 

1477 

234.  Plea  of  statute  of  parol  agreements 

in  action  on  a  guaranty,  1478 

235.  Plea  of  accord  and  satisfaction  in 

assumpsit,  a  bond  given  in  satis- 
faction, 1478 

236.  Pleas  of  duress,  1479 

237.  Pleas  of  tender,  1480 

238.  Plea  of  alien-enemy  at  the  making 

of  the  contract,  1481 

239.  Plea  of  plene  adminisl/ramt,  1481 

240.  Plea  of  plene  administromt  prmter^ 

1482 

241.  Plea  of  plene  adminutromt  proeter, 

excepting    enough   assets  to  pay 
debts  of  superior  dignity,  1482 

242.  Plea  of  nul  tiel  record,  1483 

243.  Eeplication  to  plea  to  the  jurisdic- 

tion ;   cause  of    action    arose  in 
county,  etc.,  1483 

244.  HepUcation  to  a  plea  in  snspensioD, 

1484 

245.  HepUcE  tion  to  a  plea  in  abatement 

for  coverture,  denying  the  fact, 
1484 

246.  Beplication  to  a  plea  in  abatement 

for  variance  between  the  writ  and 
declaration,  1485 

247.  Replication  to  a  plea  in  abatement 

for  non- joinder  of  co-contractor, 
1485 

248.  Beplication  to  a  common  traverse, 

dmiliter,  1485 

249.  Eeplication  to  general  issue,  mnU- 

iter,  1485 

250.  Beplication  by  way  of  traverse,  to 

plea  of  infancy,  1486 

251.  Beplication  to  plea  of  infancy,  by 

way  of  confession  and  avoidance^ 
1486 

252.  Beplication  by  way  of  special  tra- 

verse, to  plea  of  infancy,  1486 

253.  Beplication    by    new    asgignment, 

1487 
264.  Bimiliter  to  replication  which  ten- 
ders issue,  1487 

255.  Bejoinder    to    special    replication 

which  offers  to  verify,  1487 

256.  Bejoinder  in  debt,  1488 
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257.  Kejoinder  in  aasunrpsit,  1488 

258.  Bejoinder  in  trespass,  1489 

259.  Sur-rejoinder    {similiter)   to   a  re- 

joinder which  tenders  issue,  1489 

260.  Sur-rejoinder  to  a  rejoinder  to  a 

replication  which  offers  to  verify, 

1489 
Pleas    to    new    assignments,    and 

pleadings  thereon,  1490 
Pleas   puis  darrein    continuance, 

1490 
BlUs  of  exception,  1490 
Demurrer  to  evidence,  1490 

261.  Notice  to  take  depositions,  1490 

262.  Caption  of  depositions,  depositions 

and  adjournment,  1490 

263.  Certificate    authenticating  deposi- 

tions, 1491 

264.  Notice  to  quit  by  landlord  to  tenant 

from  year  to  year,  1492 

265.  Notice  by  tenant  from  year  to  year 

of  his  intention  to  quit,  1492 

266.  Notice  of  motion  to  recover  money 

on  contract,  1492 

267.  Notice  of  motion  for  award  of  ex- 

ecution on  forthcoming  bond, 
1493 

268.  Notice  of  motion  by  surety  against 

principal,  1493 

269.  Notice  of  motion  by  surety  against 

co-surety,  1493 

270.  Notice  of  motion  by  client  against 

attorney,  for  money  received, 
1494 

271.  Notice  of  motion  against  an  officer, 

for  clerk's  fees  collected,  1494 

272.  Notice  of  motion  against  an  officer, 

for    not    returning     execution, 
1494 

273.  Notice  where  one  fine  has  already 

been  imposed  upon  officer,  1495 

274.  Notice  where  officer   returns  the 

writ  without  noting  how  he  has 
executed  it,  1495 

275.  Notice  of  motion  against  officer  for 

not  returning  forfeited  forthcom- 
ing bond,  1495 

276.  Notice  of  motion  against  officer  for 

not  returning  account  of  sales, 
1496 

277.  Notice  in  such  case  by  defendant  in 

execution,  1496 

278.  Notice  in  such  case  by  purchaser  of 

goods,  1496 

279.  Notice  of  motion  by  creditor  against 

officer  for  money  received  under 
execution,  1496 

280.  Notice  when  the  execution  was  de- 

livered to  the  officer  of  county, 
&c. ,  wherein  creditor  does  not  re- 
side, 1497 

281.  Notice  of  motion  against  officer  and 

sureties  for  surplus  arising  from 
sale  under  execution,  1497 
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282.  Notice  of  motion  by  sheriff    <feo., 

against  deputy,  for  amount  of 
judgment  against  sheriff.for  depu- 
ty's misconduct,  1498 

283.  Notice  of  motion  by  sheriff,  <fec., 

against  deputy  and  his  sureties  for 
other  moneys,  1498 

284.  Notice  of  motion  by  incorporated 

company  against  delinquent  stock- 
holders, 1498 

285.  Notice  when  the  shares  were  offered 

for  sale  and  there  were  no  bidders, 
1490 

286.  Notice  of  motion  by  Mutual  Assur- 

ance society  against  fire  for  quotas 
1499 

287.  Writ  of  seire  facias  to  revive  an  ac- 

tion against  a  personal  representa- 
tive, 1499 

288.  8oire  facias  to  revive  an  action  of 

detinue  against  a  personal  repre- 
sentative, 1500 

289.  8dre  facias  where  execution  has 

not  issued  within  the  year,  1500 

290.  Seire  facias  upon  a  judgment  in 

detinue  to  revive  the  action  against 
defendant's  personal  representa- 
tive, 1501 

291.  Scire  facias  upon  a  judgment  on  a 

bond  with  collateral  condition, 
and  assigning  new  breaches,  1501 

292.  Scire  facias  against  an  administrator 

de  'bonis  non,  1502 

293.  Scire  facias  on  a  judgment  against 

a  personal  representative,  to  be 
levied  quando,  &c. ,  1503 

294.  Scire  facias  to  have  a  new  execu- 

tion, where  the  sale  of  property  is 
indemnified,  and  the  value  re- 
covered from  the  execution  credi- 
tor, 1503 

295.  Scire  fadas  upon  recognizance  to 

keep  the  peace,  1504 

296.  Scire  facias  on  recognizance  to  ap- 

pear and  answer  a  felony,  1505 

297.  Memorandum  for  suit  in  equity, 

1505 

298.  Writ    of    summons   in    chancery, 

1505 

299.  Order  appointing  guardian  ad  litem, 

1505 

300.  Bill  in  chancery,  1505 

301.  Order  of  injunction  in  vacation, 

1505 

302.  Demurrer  to  bill  in  chancery,  1 505 

303.  General  formula  of  plea  in  chancery, 

1505 

304.  Plea    in    abatement    in  chancery, 

1505 

305.  Plea  of  statute   of  limitations  in 

equity,  1506 

306.  Plea  of  statute  of  parol  agreements 

in  equity,  1506 

307.  Disclaimer  in  chancery,  1506 
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308.  FormuIsB  for  the  several  parts  of 

the  answer,  1506 

309.  FonnulEe  for  the  essential  parts  of 

the  answer,  1506 

310.  Formula  for  a  full  answer,  1506 
811,  Answer  of  infant  defendant,  1506 

31 2.  Interlocutory  decree,  1506 

313.  Final  decree,  1506 

314.  Beport   of     master-commissioner, 

etc.,  1506 

315.  Notice    of    master  -  commissioner, 

1.506 

316.  Settlement  of  executor's  account, 

1516  ♦ 

317.  Libel  (in  admiralty,)  in  rem,  1506 

318.  Libel  in  rem  and  in  personam,  1507 

319.  Libel  in  persona/m,  general  form, 

1507 

320.  Stipulation  for  libellant's  costs,  1507 

321.  Attachment   and  monition  in  rem, 

1508 

322.  Eetum  of  marshal  on  attachment 

and  monition,  1 509 

323.  Attachment  in  rem,  with  citation  in 

personam,  1509 

324.  Keturn  of  marshal  on  attachment 

and  citation,  1510 

325.  Citation  in  personam,  1510 

326.  Citation  in  personam,,  with  clause 

of  attachment  if  not  found,  1510 

327.  Warrant  of  arrest  in  personam,  1511 

328.  Bond  to  marshal  on  arrest  of  defen- 

dant, 1511 

329.  Bond  to  marshal  to  discharge  ves- 

sel attached,  1512 

330.  Order  entering  appearance  on  giv- 

ing bond,  1512 

331.  Notice  for  publication  of  contents 

and  purpose  of  libel,  1513 

332.  Order  on  return  of  process  in  rem, 

for  a  default,  and  reference  to  a 
commissioner,  1514 

333.  Order  on  return  of  process  where 

claim  is  filed,  1514 

334.  Order  on  return  of  process  in  per- 

sonam, for  default  and  reference 
to  commissioner,  1514 

335.  Claim  to  property  interposed,  1514 

336.  Stipulation  for  costs  to  be  given  by 

the  cLiimant,  1514 

337.  The  like  stipulation  by  defendant, 

1515 

338.  The  like  stipulation  by  intervener, 

1.515 

339.  Affidavit    to    obtain    interlocutory 

sale,  1515 

340.  Notice  of  monition   for  interlocu- 

tory sale,  1516 
41.   Order  for  interlocutory  sale  of  ship, 
etc. ,  1516 

342.  yir'A  of  venditioni  exponas,  \^16 

343.  Order   appointing   appraisers   pre- 

liminary  to    delivery  of  ship  to 
claimant,  1517 
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344.  Consent  that  vessel  be  discharged: 

on  stipulation,  1517 

345.  Stipulation  for  value  of  ship,  1517 

346.  Notice  to  marshal  to  discharge,  1518 

347.  Exceptions  to  libel,  1518 

348.  Decree  overruling  exceptions  to  li- 

bel, 1519 

349.  Decree  on  exceptions  to  Bbel  order- 

ing amendment,  1519 

350.  Answer  to  libel  by  claimant,  1519 

351.  Exceptions  to  answer,  1519 

352.  Interrogatories    propounded  to    a 

party,  1520 

353.  Order  for  commission  or  dedimia 

potestatem,   to    take  depositions, 
1520 

354.  Dedim-us  potestatem,  1520 

355.  Letters  rogatory,  1521 

356.  Affidavit   to   obtain    summons   for 

seaman's  wages,  1522 

357.  Preliminary  summons  for  seaman's 

wages,  1522 

358.  Affidavit  of  service  of  summons  for 

seaman's  wages,  1522 

359.  Certificate   of   commissionfir,  etc., 

after  summons  for  seaman's  wages, 
1522 

360.  Examination    in   prepa/ratorio,   in 

prize-causes,  1523 

361.  Depositions  of    witnesses  in  pre- 

paratorio,  in  prize-causes,  1523 

362.  Depositions (fe  d«M<  esse;  affidavitof 

necessity,  1523 

363.  Depositions  de  bene  esse ;  notice  of 

taking,  1523 

364.  Depositions  de  bene  esse;  proof  of 

service  of  notice,  1523 

365.  Depositions  de  bene  esse;  subpoena- 

to  testify,  1528 

366.  Depositions  de  bene  esse ;  deposi- 

tion, 1523 

367.  Depositions  de  bene  esse  ;  certificate 

of  commissioner,  1523 
868.  Depositions  de  bene  esse ;  order  to 
open  depositions  in  court,  1523 

369.  Decree  interlocutory,  in  rem;  de- 

fault, 1523 

370.  Decree  final,  dismissing  libel,  1524 
871.  Decree  final,  for  defendant,  in  a 

possessory  and  petitory  suit,  1524 
372.  Decree   final,    for   a   sum   certain,. 

with  costs,  1524 
873.  Decree  on  the  merits,  with  refeir^ 

ence  to  commissioner,  1524 

FormuUB  of  complaint.     See  Actions. 
for  parts  of  answer  and  for  full  answer 
in  chancery,  1506 

For  that  whereas,  to  be  avoided  in  plead- 
ing, 572,  1017 

Forthcoming  or  delivery  bond,  28  ;  form, 
1812        See  Delivery  Bond. 

Franchise,  disturbance  and  remedy,  491- 
'92 
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Frauds,  statute  of,  36 

conveyances,  contracts,  wills,  36 
effect  in  invalidating  wills,  92 
in   consideration  or  procurement  of 
contract,  ground  of  special  plea  of 
set-off,  662 
or  neglect  connected  ■with  jury-service, 
686 
Fraud,    subject  of    equity  cognizance, 
1104,  1105,  1107 
bill  to  impeach  a  decree  for,  1137-'8 
Fraudulent  conveyances,  levy  of  execu- 
tion, 818 
limitation  to  impeachment  of,  when, 
509-10 
Fraudulent  loans,   liability  for  loanee's 

debts,  814-'15 
Freedom,  of  will  in  contracts,  16 

of  will,  in  conveyances,  36 
Freedom  of  conscience,  11,  12 

wrongs  to,  and  remedies,  429-'30 
Freehold,  lies  in  livery,  15 

things  fixed  to,  not  dietrainable,  106 

rent,  personal  action  for,  130 

not  affected  by  coUatersil  satisfaction, 

135 
not  within  jurisdiction  of  justice  of 

peace,  20+,  207 
things  part  of,  liability  to  levy  of  exe- 
cution, 822,  823-4 
fixtures,  liability  of,  to  levy  of  execu- 
tion, 822-'3 
plea  of,  in  trespass  qiiare  claiisum /re- 
git, 974 
by  what  proof,  plea  of  sustained,  974 
plea  of,    need  not   show   commence- 
ment, 974 
Freehold  title,  allegation  of  general,  when 
sufficient,  973 
form  of  plea  of  liberum  tenementum, 
974 
Frivolous  and  vexatious  suits,  costs  in, 
791 
actions  ex  delicto,  791 
actions  ex  contractu,  791 
Fully  administered,  upon  plea  of,  verdict 
for  plaintiff  must  find  amount  of  as- 
sets, 737 
J^urnum,  writ  de  secta  ad,  491 
Gaming,  consideration,  form  of  plea  of, 

1476,  1477 
Garnishee,  in  attachment  for  rent,  124- 
127 
forthcoming  bond,  form,  1351,  1352 
may  make  defence  to  attachment,  481 
summons  of,  in  attachment,  479 
judgment  in  attachment,  as  to,  483-'4 
in  admiralty,  proceedings  against,  1263 
forthcoming  bond  by,  in  attachment 
for  debt,  form,  1355 
General  assembly.     See  Legislature: 
General    demurrer,   form  and    nature, 
61'8-'19,  621 
in  Virginia,  620 
General  issue,  633-647,  899-901 


General  issue — 
otherwise  called  general  traverse,  633 
denies  whole  declaration,  633,  900 
why  so  called;  633,  900 
upon  it,  plaintiff  must  prove  his  whole 

case,  634 
limited  by  rule  of  court,  Hil.  T.  1834, 

634,  642,  645,  646-'7 
state  of  law  as  to,  in  Virginia,  634, 

643,  645,  646,  647 
parts  of  plea,  635-640 

title  of  court   and  rules,  635,  568, 

590 
names  of  the  parties,  635 
commencement,  636-637 

designation  of  defendant,  635 
appearance  of  defendant,  635-'6 
defence  formal,  636-'7 
actionem  non,  637-'8 
body  of  plea,  638 
inducement,  638 
protestation,  638 
quce  est  eadem,  638 
traverse  of  declaration,  638-'9 
conclusion,  639-'40 
tender  of  issue,  639 
verification,  639 
prayer  of  judgment,  639 
summary  of  parts,  640 
forms  and  scope  in  the  several  actions, 
640-'47,  1464,  1465 
debt  on  bond,  640-'41,  1464 
debt  on  simple  contract,   641-43, 

1464 
covenant,  643,  1464 
detinue,  643,  1465 
assumpsit,  644-646,  1465 
trespass  on  the  case  ex  delicto,  646, 

1465 
trespass  to  et  armis,  647 
proof  admitted  under,  900,  901,  634, 
640,  &c. 
on  non  est  factum,  640,  643,  900 
nil  debet,  641,  900 
non  detinet,  643 
non  assumpsit,  644-'5,  901 
not  guilty,  646,  647,  901 
in  ejectment,  901,  695 
matter  amounting  to,  should  be   so 

pleaded,  1041-1044 
instances  of  application  of  the  rule, 

and  exceptions  thereto,  1041-1043 
reason  or  principle  of  rule,  1043-1044 
shortens   altercation   and    prevents 

prolixity,  1043-'4 
special  plea  as  a  traverse,  would  be 
argumentative,   and    by  way    of 
confession  and  avoidance,  would 
sometimes  want  color,  1044 
mode  of  taking  advantage  of  violation 
of  rule,  1044 
General  traverse.     See  General  issue. 
Gift,  47 

registry  of  deeds  of,  52 
Gist,  of  detinue,  586 


1608 


INDEX. 


Good  behavior,  surety  for,  i,  5  ;  form, 

1313 
Goods.     See  Chattels. 
Governor,  exempt  from  jury-serviee,  683 
Grand-assize,  in  wi-it  of  right,  682 
Grand- j  urors,    competency   of,    as   wit- 
nesses, 695 
Grant,  power  under  a  statute,  30 

statute  of,  conveyances  under,  36,  49, 

60 
conveyance  by,  44  ;  form,  1327 
commonwealth's'  or  king's,  53-56 
of  incorporeal  hereditaments,  averred 

to  be  by  deed,  972 
so  under  the  statute,  972  '■ 

Guaranties,    of  writ  of  habeas  corpus, 

416-'17 
Guaranty,  form  of  declaration  on,  1401 
form  of  plea  of  statute  of  parol  agree- 
ments to,  1478 
Guardian  and  ward,  14 
wrongs  to,  14,  438-441 
mode  of  securing  against  wrongs,  14 
bond  of,  27  ;  form,  27,  1311 
appointment  of  in  Virginia,  216,  222, 
228,  325 
appeal  in  causes  concerning,  228-'9, 
856,  859 
remedies  for  wrongs  to,  436—441 
<id  litem,  appearance  by,  when,  635-'6 
ad  litem,  appointment  of ,  610,  1117-18 
compellable  to  serve,  610,  1118 
no  step  without,  valid,  635,  1118 
statute  of  jeofails,  765,  1118 
form  of  order,  1118 
matters  of  accoimt,  adjusted  in  equity, 

1223 
bond,  declaration  on,  form,  1389 
Sabeas  corpus,  to  secure  personal  liberty, 
9,  10 
in  behalf  of  husband,  13 
in  behalf  of  parent  and  guardian,  14, 

437 
awarded  by  county  or  corporation  court 

or  judge,  217-222 
awarded  by  circuit  court  or  judge,  228 
in  court  of  appeals,  231,  232 
mode  of  reviewing  judgments  of  lower 

court,  276,  277,  300 
several  kinds  of,  404-429 
ad  respondendum,  404 
ad  satisfaciendum,  404 
ad  prosequendum,  testificandum,  de- 
liberandum, etc.,  404-5,  688 
ad  faciendum  et  recipiendum,  405 
/id  subjiciendum,  faciendum,  et  re- 
cipiendum, 405-429 
purpose  of  writ,  406 
history  of  it,  406-429 
at  common  law,  407-411 
petition  of  right,  3  Car.  I,  407- 

411 
disregard  of  petition  of  right, 

410-  U 
Stat.  16  Car.  I,  o.  10,  411-'12 


Habeas  corpus — 

Stat.  31  Car.  II,  Sabeas  Corpus 
Act,  412-415 
guaranties  and  securities  for  writ, 
416-'17 
in  England,  416 

in  U.  States,  417 

proceedings  in  writ  in  Virginia, 

417-'20 
proceedings  in  XT.  S.  courts,  420- 
429 
what  courts  and  judges  grant, 

420-424 
cases  in  which  granted,  424-426 
conduct  of  proceedings,   426- 
429 
Habere  facias  possessionem,  execution  of, 

803,  805 
Hal)ere  facias  seisina/m,    execution  of, 

803,  805 
HabernduWi,  part  of  conveyance,  37 
Hand- writing,  proof  of  dispensed  with, 
when,  727,  731 
plea  putting  it  in  issue  must  be  sworn 

to,  727,  731,  1066 
of  subscribing  witness,  728  ;  of  party, 

728 
genuineness,  how  proved,  728 
Hay,  and  straw  liable  to  be  distrained  for 

rent,  106 
Health,   modes  of  preventing    injuries 
to,  3 
wrongs  affecting,  and  remedies,  377 
Hearing,    setting  cause  in  equity  for, 
1119,  1121,  1123-'4 
of  cause  in  admiralty,  1278-1283 
general  principles  of,  1279 
evidence,  1280-1283 

competency   of,  how  determined, 

1280,  1282-'3 
effect  of  answer,  1280 
depositions,  1280-1282 
of  party,  12»2-  3 
oath  decisory,  1283 
argument,  1283 
of  appeal  in  supreme  court  U.   8., 
1304-'5 
Hearsay,  doctrine  touching  admissibility, 
704-707 
principle  of  exclusion,  704 
what  it 'is,  704 

what  is  not,  and  therefore  not  excluded, 
704-'5 
information  acted  on,  705 
expression  of  feeling,  bodily  or  men- 
tal, 705 
declarations  accompanying  act,  res 
gestae,  705 
exceptions  to  rule  excluding,  705-707 
declarations  relating  to  matters  of 

public  and  general  interest,  706 
relating  to  ancient  possessions,  706 
against  declarant's  interest,  706-7 
testimony  on  former  trial  by  witness 
I  since  deceased,  707 
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Hearsay — 

dying  declarations,  707 
Heir,  devise  to,  when  void,  90,  91 

right  to  distrain  for  rent,  when,  119, 
120 

liability  for  rent,  120 

party  claiming  as,  must  show  descent, 
971 

revival  of    actions    for  land,   by    or 
against,  793,  795 

declaration  in  debt  by,  on  title  bond  to 
ancestor,  form,  1379 

party  may  be  charged  as,  without  show- 
ing how,  980 
Heirs,  word  of  hmitation  at  common  law, 

35 
High-court   of    justice,    199-200,    1108, 

1109 
Hilary  Term,  modification   of  pleading 

by  rules  of,  563 
Hiring,  another's  servant,  15,  44:l-'2 
History  of  pleading,  562-565 
Holograph  will,  75 
Homestead,  exemption,  810-812 

cases  not  embraced  in,  810 

constitutionality  of,  810-812 

waiver  of,  810 
Homine  replegiando,  writ  de,  404 
Hospitals,   establishing   and   regulating, 

218,  224 
House,  form  of  declaration  for  breaking, 

etc.,  1430 
Housekeeper,  and  head  of  family,  effects 

of   exempt  from   distress,  when,  108, 

820 
Hundred,  court,  180 
Husband,  wrongs  to  relative  rights  of, 
430-435 

abduction  of  wife  and  remedies,  430 

adultery  and  remedies,  13,  431-434 

beating  or  ill-usage  of  wife,  13,  435 

what  goods  exempt  from  distress  or 
execution  in  favor  of,  820 
Husband  and  wife,  mutual  defence,  5,  95 

wrongs  arising  out  of  relation  of,  13 

modes  of  preventing  such  vprongs,  13 

party  to  wife's  deed,  34,  51 

when  effects  of,  not  distrainable,  708 

right  to  rent  for  wife's  lands,  120,  121 

of   parties  to  record,  incompetent   as 
witnesses,  690  , 

demise  by,  how  pleaded,  972-3 

deed  of  separation,  form,  1337 

declaration   against  on  bond  of  wife, 
form,  1373 
Hustings  court,  of  London,  198 
Idem  gona'M,  574,  965 
Identity,  allegations  descriptive  of  are 

material,  702-'3 
Idiocy,  commissions  of,  184.    See  Idiots. 
Idiots,  incompetent  to  contract,  16 

incompetent  to  convey  lands,  etc. ,  32 

commissions,  ]84.     See  Imane. 

appearance  by,  635-'6 

.as  witnesses,  692 


Idiots — 

of  equity  cognizance,  1106,  1107 
Illegality,  effect  on  distress  for  rent,  113- 
114 
effect  of  in  summary  proceedings,  98 
Immaterial,  issue  in  pleading,  554,  565, 
889,  925-931 
matter,  not  to  be  traversed,  926 
what  matter  is,  926-927 
matter,    does     not     make     pleading 
double,  936 
Imparlances,  nature  of,  606-'7 

substituted  in  Virginia  by  rules,  607 
Impeachment,    State   judges,   215,  219, 
227,  230 
Federal  judges,  245,  246 
of  witness'  character  for  veracity,  dis- 
credits, 696-7 
Impediments,  to  fair  decision,  removal 
of,  subject  of  equity-cognizance,  1104, 
1107 
Impertinence,  in  answer  in  equity,  1177, 

1180 
Implied,  contracts,  461,  462 
whence  implied,  461,  462 
remedies  on,  461,  462 
color.     See  Color. 
admissions,  710 

matter,  though  not  expressly  alleged, 
traversed,  907 
Impounding,  of  distress,  114,  115 
Imprisonment,  duress  of,  16,  33 
false,  what  is,  402 
remedies  for,  402-429 

to  remove  imprisonment,  402-429 
to  recover  damages  for,  429 
not  excused  by  suspension  of  habeas 
corpus,  417 
Improvements,    recovery   for,  in  eject- 
ment, 598 
Incidents,  to  pleading,  in  defence,  606- 
612 
imparlance,  606-'7 
views,  607-'8 
aid-prayer,  608 
voucher  to  warranty,  608 
oyer,  608-'10 

of  specialties,  609,  1062,  1063 
of  letters  of  probate,  etc.,  609 
of  writ,  609-'10,  1049,  1050 
parol  demurrer,  610 
payment  of  money  into  court,    610- 

612 
to  trial,  741-754 

bills  of  exception,  742-747 
instructions  from  court  to  jury,  747, 

748 
demurrer  to  evidence,  748-750 
special  verdict,  750-752 
case  agreed,  or  special  case,  753-4 
Incompetency,  of  witnesses,  689-695 

See  Oompeteney. 
Incorporation,    averment   of,    dispenses 
with  proof,  when,  625,  631,  1035 
See  Corporation. 
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IncniQbrances,  59-70 
mortgages,  59.     See  Mortgage. 
deed's  of    trust,    65.      See    Deed   of 

TruHt. 
judgments,  and  other  liens  of  record, 
65-70 
judgment  and  decrees,  65-70 
liens  of  record,  not  judgments,  etc., 
67-70 
Us  pendens  and  attachment,  67 
forthcoming    or    delivery  bond, 

67 
vendor's  lien,  67-'8 
mechanic's  lien,  68,  69 
lien  on  crops  for  advances,  70 
recognizances,  70 
lien  for  taxes,  etc. ,  70 
Indebitatus,    count  in  assumpsit,  579, 
580,  581,  942,  944 
count  in  debt,  582 
Indemnifving  bond,   nature  and  terms 
of,  8i6-'16,  831-'2 
form,  1311 

limitation  to  action  on,  508 
for  relief  of  officer,  and  of  claimant 
of  goods    levied   on    in  execution 
vphen  title  disputed,  815-816,  831, 
832 
how  sued  on,  816,  832 
good,  though  not  conformable  to  sta- 
tute, 832 
declaration  on,  form  of,  1378 
Indemnity,  to  officer  for  seizure  and  sale 
of  property,  under  distress  or  exe- 
cution, 815-'16,  831-2 
to  officer  at  common  law,  in  case  of 

doubt  as  to  title,  832-835 
form  of  plea  of,  1469 
Indenture,  or  deed  indented,  28 
of  apprenticeship.  1321,  1322 
Independence,    of  judiciary,    securities 
for,  215,  219,  227,  230,  245,  246 
importance  of,  245,  246 
Inde  produdt  seetam,    588,    591,   593, 

J052-'3 
Indians,  in  Federal  courts,  242 
Indian-corn,  distrainable,  when,  106 
Indictment,     recognizance    to    answer, 

form  of  scire  fadas  in,  1505 
Individuals,  wrongs  which  affect,   and 
remedies,  372-492.     See  Classiftcation 
of  Wrongs. 
Indorsers.     See  Endor,sers. 
Inducement,  in  declaration  in  assump- 
sit, 577 
in'  debt  on  specialty,  583 
part  of  body  of  plea,  638 
explanatory  part  of  special  traverse, 

647-'8,  904-'5 
matter  of,  not  traversable,  927 
matter  of,  stated  with  less  particularity, 
970,  1009 
Bifemy,  disqualifies  as  witness,  86,  693-'4 
ground  of  dbctrine,  693 
what  crimes  make  infamous,  693 


Infamy — • 
party  competent  to  make  ex-pa/rte  af- 
fidavit, 693-'4 
removal  of  disability  in  Virgiiiia,  694 
Infancy,  to  repel  statute  of  Umitationa^ 
518-'14 
plea  of,  to  contract  of  record,  tried^By 
inspection,  678 

See  Infant. 
form  of  plea  of,  1475 
form  of  replication  to  plea,  1486 
Infants,  incompetent  to  contract,  16 
incompetent  to  convey,  etc.,  32 
to  make  wills  of  lands,  71,  72 
description  of,  in  qwribwr,  569 
in  ejectment,  indulgence  to,  598 
appearance  by,  636 
no  parol  demurrer,  but  guardian  aS 

litem  appointed,  670 
as  witnesses,  692 

appearance  by  attorney,  when  error- 
cured,  765 
of  equity  cognizance,  1106,  1107 
reservation  in  favor  of,  in  decrees  in- 
equity, 1202-'3 
suing  by  procliein  ami,  description  oi, 

1363 
form  of  answer  of,  in  chancery,  1506 
Inferior,  in  private  relations,  not  entitled' 

to  action,  444 
In  forma  pauperis,  persons  suing,  as  U>- 
costs,  791-2 
in  admiralty,  1270-'71 
Information,    of  int/niMon,  of  debt,  in 
rem,  499 
of  qiio  warranto,  499,  500 
Inheritance,  words  of,  35,  36 
Injunction,  remedv  by,  general  princi- 
ples of,  333-'4' 
in  ease  of  illegal  distress,  109,  112 
in  case  of  nuisance  affecting  health, 

7,  377,  473 
in  case  of  libel,  9 
in  case  of  wrongful  taking  of  chattel4 

453 
of  wrongful  detainer  of  chattels,  455 
trespass  on  lands,  472 
waste,  475 

where  goods  with  a  pretium  affeeUom*- 
are  unlawfully  levied  on  under  ex- 
ecution, 814 
subject  of  equity  cognizance,   1106^ 

1108 
where  suit  for,  to  be  instituted,  1116 
bill  for,  verified  by  affidavit,  1144 
order  of,  by  judge  in  vacation,  fontt,. 

1145 
bond,  declaration  on,  form,  1371 
Injuries.     See  Wrongs. 
Inland  bills.     See  Bills  of  Bxchcmge. 
In  miserieordia,  783 
Inn-keeper,  form  of  declaration  against^ 

1452 
In  perpetua/m  memoriam,  bill  in  eqimt;;- 
to  take  depositions,  1128-'9 
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In  perpetuam  memoria/m — 

in  Virginia,  before  commissioner  in 

chancery,  1129 
depositions,  in  admiralty,  1280,  1281 
In  personam,  remedies,  251,  252 

admissibility  and  effect  of  judgments, 

■    720-'l 

proceedings,  in  admiralty  courts,  1256, 

1258,  1259 
form  of  libel,  in  admiralty,  1507 
and  in  rem,   proceedings    united  in 

same  suit)  1256,  1259-60 
and  in  rem,  form  of  libel,  1507 
process,  1259-"60 
form  of  process,  1509,  1510, 1511 
for  seaman's  wages,  1272 
In  preparatorio,  examinations  in  prize- 
causes,  1275-'6 
forms  of  examination,  1523 
Inquest  of  office,  497-8 
Inquiry,  writ  or  order  of,  601-2,  779 
form  of  writ,  882 
prevents  judgment  from  being  final, 

601,  778-'9 
when  necessary,  601-2,  779 
in  England  a  writ  addressed  to  sheriff, 

602 
in  Virginia,  an  order  executed  in  court, 
602 
In  rem,  remedies,  251,  252 

attachments  against  vessels,  338-'9 
admissibility  of    judgments,    as  evi- 
dence, 720-2.1 
proceedings  in  admiralty  courts,  1256, 

1258,  1259 
form  of  libel,  in  admiralty,  1506 
and  in  personam,  proceedings  united 

in  same  suit,  1250,  1259-'60 
and  in  personam,  form  of  libel,  1507 
process,  1259-60 
form  of  process,  1508,  1509 
form  of  decree,  1523 
for  seaman's  wages,  1272-'3 
forms  touching,  1521,  1522 
Insane,  incompetent  to  contract,  16 
incompetent  to  convey,  etc.,  32 
■  to  make  wills,  71,  72 
in  ejectment,  indulgence  to,  598 
appearance  by,  635-'6 
as  witnesses,  692 
Insanity,  to  repel  statute  of  limitaticTns, 
513-'14 

See  Insane. 
effect  of,  on  pending  action,  795 
Inscriptions,  on  walls,  monuments,  etc., 

good  evidence,  704 
Insensible,  nor  repugnant,  pleading  not 

to  be,  1011-'13 
Inspection,  trial  by,  678 

preliminary,  pf  public  records,  714 
of  writings  not  judicial,  721-2 
Instance,  court,  253,  1274 
Instructions,  from  court  to  jury,  747-'8 
when  judge  obliged  to.  give,  747 
what,  ought  not,  to  be  asked,  747 


Instructions — 

must  not  trench  on  province  of  jiuy,. 

748 
bill  of  exceptions,  if  improperly  given 

or  denied,  748 
erroneous,  writ  of  error  for,  851 
when   error  is  available  in  appellate 

court,  877 
when    they    contain     expression    of 
opinion  on  weight  of  evidence,  877 
inversion  of  common  law  method  in 

analyzing  cause,  1081-'2 
contrasted  with  pleading,  1082-3 
Insufficiency,  in  answer  in  equity,  1180- 

'81 
Insufficient  designation,  of  grantee,  35 

of  devisee,  91,  92 
Insults,  made  actionable  in  Virginia  by 

statute,  383-4 
Insurance,  court  of  policies  of,  197 
contracts  of  marine,   sued  on  in  ad- 
miralty, 251 
policy,  action  on,  where,  526,  1113 
averments,  590 
Interest,  effect  on  competency   of  wit- 
ness, 86,  87,  694 
on  arrears  of  rent,  102 
allowed  in  office-judgments,  601 
matters  of  public  and  general,  decla- 
rations as  to,  in  evidence,  706 
declarations  against,  706-'7 
allowance  of,  in  verdict,  738-740 
at  common  law,  738 
in  Virginia,  738-740,  786-'7 

in  general,  interest  to  be  allowed,. 

738-'9 
particular  cases,  739 
during  war,  739,  740 
determined  by  lex  lod  contractus,. 
740 
mode  of  charging,  in  settling  accounts^ 
of  personal  representative,  1236- 
1239 
on  annual  balance,  generally,  1236- 

1238 
on  items  severally,  when,  1236-7 
compound     interest,    when,     1236, 

1238,  1239 
on  conjectural  or  estimated  profits, 

when,  1237 
difference  in,  for  and  against  per- 
sonal  represenative,    1237,    1238, 
1248  ■ 
after  close  of  administration  account 

12.39 
as  to  non-resident  claimant,  1239-'40 
Interlocutory,  judgment,  601,  778,  779 
judgment  in  action  of  accouut,  1217 
decree,  nature  of,  and  when  proper  in 

equity,  1204 
form  of,  1205 

sale  and  delivery  of  property  in  ad- 
miralty, 1260-'61 
forms  relating  to  interlocutory  salej 
1515,  1516 
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Interlocutory — 

decree  in  admiralty,  1283,  1284 
forms,  1519,  1523,  1524 
nature  of,  1283 

reference  to  commissioner,  1284 
exceptions  to  commissioner's  report, 
1284 
Inter  partes,  probate  of  wills,  85 
Interpleader,  in  case  of  illegal  distress, 
llO-'ll 
statutory,  proceedings  in,  110,  111 
in  case  of  execution  from  justice  of 

peace,  212 
cognizable  in  county  court,  217 
substitute  for  replevin,  839,  350,  450 
origin  of,  350 
when  applicable  in  courts  of  law  at 

common  law,  350-'51 
statutory,  nature  and  proceedings  in, 
351-354 
when  available,  351 
for  what  persons,  352 
mode  of  obtaining  process  of,  353- 

'53 
modes  of  securing  the  rights  of  the 
parties  during  the  process,  353- 
'54 
rights  of  creditor,  353-'4 
rights  of  claimant,  354 
when  goods  of  stranger  illegally  levied 
on  under  execution,  361-'4,  814^*15 
forms  for,  1358-1360 
where  officer  is  in  doubt  as  to  title, 

833-'35 
subject  of   equity   cognizance,   1105, 

1107 
original  bill  of,  1127 
Interrogatories,  in  bill  in  equity,  1124 
by  statute,  propounded  at  law,  1130 
answer  to,  in  equity,  1178-79 
in  admiralty,  in  Ubel,  1258 
form  of,  in  admiralty,  1520 
by  either  party,  1267 
answers  to,  1267 
standing,  in  prize-cause?,  1275-6 
Intervention,  in  attachment,  484,  545 
Intoxicating     liquors,     proceeding    for 

selling,  208 
Intrusion,  ouster  from  freehold,  and  re- 
medies, 463-771 
Inuendo,  in  declaration  for  slander,  379, 

384,  385,  386 
Inventories,  by  fiduciaries,  1225 
Irregularity,  efEect  on  distress  for  rent, 
113-114 
effect  of,  in  summary  proceedings,  98 
Irrelevant  evidence,  excluded,  702 
consideration,  jury  not  to  regard,  729, 

730 
as  to  merely  formal  averments,  730 
Irreparable  damage,  prevention  of,  sub- 
ject of  equity-cognizance,  1105,1106, 
1108 
Issuable  pleas,  what  are,  605,  632.     See 
Pleas. 


Issue,    birth  of  subsequent,    effect  on 
wiU,  78,  79,  80 
end  of  the  pleading,  549,  565,  673 
qualities  of,  649-'50,  565 
pleas   to,  what   are,    605,    632.      See 

Pleas. 
hastened  by  dispensing  with  similiter, 
or  joinder  in  demurrer,   when,  617, 
618 
decision  of,  673-775 

certain  preliminary  particulars, 674- 
676 
arrangement  of  court-docket,  and 
order  of  hearing  causes,  674 
*  continuance  of  causes  to  subse- 

quent term,  674^'5 
removal  of  causes  from  one  State 

court  to  another,  675-'6 
removal  of  causes  from  a  State  to 
U.  S.  circuit  court,  676 
modes  of  deciding  issues,  (176-775 
issues  in  law  arising  on  demurrer, 

676-'7 
issues  in  fact,  677-775 

modes  'of   trial   improperly  so 
called,  677-'9 
by  record,  677,678 
inspection,  677,  678 
certificate,  677,  678-'9 
witnesses,  677,  679 
modes  of  trial  not  now  existing, 
679-'81 
wager  of  law,  679,  680 
wager  of  battel,  680,  681 
modes  of  trial  still  in  use,  681  - 
775 
by  court,  681-2 
by  jury,  682-775 
grand  assize,  682 
favorite  mode  at  common 

law  of  trying  facts,  682 
mode  of  constituting  and 
summoning  juries   in 
Virginia,  683-686 
qualifications,  683 
persons  exempt,  683 
when    exceptions  to  he 

taken,  683-'4 
mode     of      summoning 
juries,  684-'6 
general  juries,  684-'5 
special  juries,  685-'6 
waiver  of  jury,  686 
mode  of  paying  jurors, 

686 
penalties  for  misconduct 

connected  with,  686 
rules  of  conduct  for  ju- 
rors, 686 
proceedings    before    jury, 
687-736 
statement   of    cause   to, 

687 
evidence  to  be  submitted, 
687-734   BeeEmdmee. 
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Issue — 

jury  confined  to  issue, 

729-'30 
verdict  to  party  moat 
snocessful  in  proof, 
730 
burden  of  proof  on  af- 
firmative, 730-4 
qualifications  of  doc- 
trine, 731 
variations,  731-734: 
argument  before  jury, 

734-'r> 
adjournment  and  dis- 
charge of  jiiry,   735 
the  verdict,  736-741 

must  respond  to  wJwle  of 
enquiry,  736,  787 
See  Verdict. 
various  incidents  of  trial, 
741-754 
bill  of  exceptions,   742- 

747 
instructions  from   court 

to  jury,  747-8 
demurrer    to     evidence, 

748-'50 
special  verdict,  750-752 
case  agreed,  753-'4 
modes  of    avoiding  effect 
of  verdict,  754-777 
motion  for  new  trial,  754- 
764 
See  Jfew  Trial. 

motion  in  arrest  of  judg- 
ment, 764-770 
motion  for  judgment  nora 

obst.  veredieto,  770-'2 
motion  for  repleader,  772- 

775 
motion  for  writ  of  venire 
facias  de  novo,  775-777 
misjoinder  of,  cured,  765,  767 
non-joinder  of,  767 
necessary   qualities   of,  sought .  tO   be 
obtained  by  rules  of  pleading,  888-9 
See  Rules  of  Pleading. 
rules  which  tend  to  produce,  889-925 
tender  of,  upon  a  traverse,  921-924 
to  be  tried  by  Jury,  92i-'2 
on  part  of  plaintiff,  921 
on  part  of  defendant,  922 
to  be  tried  by  the  record,  922-'3  ; 

form,  922-'3 
by  certificate  or  by  witnesses,  923 
by  wager  of  law,  923  ;   form   of, 
923 
when  well  tendered,  must  be  accept- 
ed, 924-'5 

similiter  and  joinder  in  demurrer, 
924,  925 
rules  which  tend  to  secure  materiality 

of,  925-931 
lules  which  tend  to  produce  singleness 
in,  931-952 


Issue — 
rules  which  tend  to  produce  eevtainty 

in,  952-1011 
rules  which  tend  to  prevent  obsawnty 

and  confusion,  1011-1037 
rules  which  tend  to  prevent  proliadty 

and  delay,  1037-1047 
certain  miscellaneous  rules,  1047-1066 
See  Rules  of  Pleading. 
Jactitation  of  marriage,  suit  for,  303,  324 
Jeofails,  statute   and  doctrine  of,    764- 
770 
origin  of  name,  764 
statute  has  two  objects,   764,  765-770, 
851,  866-867 
judgment  not  to  be  stayed  or  re- 
verstd  for  errors  not  essential  to 
the  merits,  765-'8 
what  errors  are  such,  765 
in  proceedings,  765 
in  pleading,  765 
how   errors  in   judgment   by  de- 
fault corrected,  765-'6 
effect  of  statute  as  to  errors  cured, 
766. 
cures  defective  statements,  766 
cures  not  statements  containing, 
no  case,  or  no  defence  at  all, 
766-'7 
cures  misjoinder  of  issue,  767 
as  to  non-joinder,  767 
variance  writ  and  declaration,. 

767-'8 
confession  of  judgment  release 
of  errors,  768,  862 
amendment  of  clerical  errors,  768- 
770 
alteration  of  records  at  common 

law,  768 
amendment  allowed  by  the  statute,  - 

768-'9 
notice  to  amend,  769 
made  in  court  below,  769 
what  are  clerical  errors,  769-'80 
faults  in  pleading  aided  by,  623,  897 
Joinder,  of  actions,  365-367,  945-947 
of  case  with  trespass,  366 
in  demurrer,  familiar  illustrations  of,. 

654,  555 
in  demurrer,  nature  of,  557,  617.  925 
when    dispensed  with   by  statute, 
617-'18 
in  demurrer  to  evidence,  when  com- 
pelled, 749 
form  of,  750,  1463 
Joint-contractor,  effect  of  new  promise 
by  one,  as  to  statute  of  limitations, 
511 
action  against  several,  judgment  gene- 
rally as  cause  is  matured,  569-'70 
suit  by  several,  when  cause  ready  as  ta 

some  only,  603 
judguient  against  all  or  none,   doc- 
trine, 570,  787 
BO  also  in  equity,  1206 
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Joint-contractor — 

as  to  joint  tort-feasors,  788 
Joint-tenants,    actions  of    account    be- 
tween, 346,  1216 

bill  in  equity,  as  to  accounts  between, 
1219 
Joint  tort-feasors,  effect  of  failure  as  to 
some,  788 

effect  of  recovery  as  to  some,  788 
Journals,  legislative,  proof  of,  723-4 
Judges,  of  county  courts,  214,  215 

appointment,  responsibility,  indepen- 
dence and  compensation,  214-'15 

failure  to  attend,  2 1 8 

of  circuit  court,  226,  227 

of  corporation  court ,  219-221 

of  court  of  appeals,  229-231 

special  court  of  appeals,  230-231 

of  Federal  courts,  244-246 

division  of  opinion  in  circuit  courts, 

257-'8 
district,  may  hold  circuit  courl;s,  259 

defamation  by,  when  not  actionable, 
388 

of  circuit  court,  where  suable,   527, 
1114 

competency  of,  as  witnesses,  695 

how  compelled  to   sign  bill  of  excep- 
tions, 745 
Judgment,  for  lands,  registry  of,  52 

for  money,  registry  or  docketing  of, 
52,  67,  808 

liens  of,  65-67 

for  rent,  merges  right  of  distress,  118 

by  justice  of  peace,  209 

of  Federal  courts  iu  criminal  cases, 
how  revised,  277 

of  Federal  courts  generally,  how  re- 
vised, 276,  277 

revisal  of  by  State  circuit  court,  228, 
229 

revisal  of  by  court  of  appeals,  231,  232 

of  State  courts,   revised  in   (J.  States 
supreme  court,  when,  287-294 

limitntion  to  action  on,  508-'9 

entries  of,  5,55,  557,  559,  561 

against  each  of  several  defendants  as 
cause  is  matured,  569-'70 

against  all  of  joint  contractors  or  none, 
doctrine,  570,  787.  788 

action  of  debt  on,  585 

in  ejectment,  596 

in  clerk's  ofSce,   598-606.     See  Office 
Judgment. 

for  default  of  appearance,  599-604 
by  confession,  604 
how  judgments  in  of5oe  set  aside, 

604-'5 
making  docket  of  before  term,  605- 

606 
entries  at  rules,  and  form  of  rule 
book,  606 

or  opinion  of  witness,  when  admissi- 
ble, 701 

proof  of,  714-718 


Judgment — 
admissibility  and  effect  of,  716,  718- 
721 
as  to  parties  and  privies,  718-19 
as  between  the  States  of  the  Union, 

716,  720-'21 
as  to  proof  of  existence  of,  or  of 

facts  on  which  it  rests,  720-'21 
as  to  foreign,  720-21 
in  personam,  720-'21 
in  rem,  720-'21 
usually  follows  verdict,  754 
modes  of  avoiding  j  adgment  on  ver- 

act,  764-777 
-     new  trial,  754-764 

arrest  of  judgment,  764  -770 
judgment    non    obstante  veredicto, 

770-772 
repleader,  772-775 
writ  of  vmiire  facias  de  novo,  775-7 
informality  in  entry  of,  by  clerk,  765 
confession  of,  release  of  errors,  768, 

852 
non  obstante   veredicto,   motion    for, 
770-'72 
nature  and  illustrations  thereof,  770- 

771 
when  applicable,  772 
of  court,  nature,  form,  subjects,  and 
doctrine  relative  to,  777-792 
nature  of,  and  terms,  777-785 
prominent  diversities  to  be  noted, 

777-'8 
amount  of,  777-'8 
nature  of,  when  cause  comes  to  issue, 
778-780 
•when  decided  for  plaintiff,  778-'9 
upon  an  issue  in  law,  778 
on  a  dilatory  plea,  778 
on  a  peremptory  plea,  778 
upon  an  issue  in  fact,  778-'9 
when    decided  for    defendant, 
779-'80 
on  a  dilatory  plea,  779 
on  a  peremptory  plea,  779-80 
nature  of,  when  cause  comes  not  to 
issue,  780-785 
against  defendant,  780-'81 

circumstances    of    such    judg- 
ment, 780-81 
for  default  of  appearance,  780 
nil  dieit,  780 

non  sum  informatus,  780-81 
confession,  781 
terms  of  such  judgment,  781 
against  plaintiff,  781-785 

circumstances    of    such   judg- 
ment, 781-785 
non  prosequitur,  781-2 
nolle  prosequi,  782 
non  suit,  782-3 
retraxit,  783 
terms  of  judgment,  783-785 
in    case    of  non-pros ,   nol. 
pros,  and  non-suit,  783 
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in  case  of  retrcmt,  783 
where  pronouuoed,  783-'4 
Bigning  of  judgment,  784 
entry  of  judgment,  form  of,  784,  785, 

883 
amount  of  judgment,  785-788 
doctrine  as  to  costs  of  suit,  788-792 
rules  for  costs  in  Virginia,  789-790 
allowance   against  personal    repre- 
sentative, committee,  etc.,  790-91 
as  to  costs  in  vexatious  and  frivolous 

suits,  791 
privilege  to  poor  persons  to  sue  in 

forma  pauperis,  791-'2 
security  for  costs,  792 
•executious  on,  798-802 
docketing  or  registry  of,  808 
debtor,  how  compelled  to  disclose  and 

deliver  estate,  841-844 
reversal  of,  for  what  errors,  851,  866, 

867 
final,  what  is,  860-61 
mode  of  setting  forth,  in  pleading,  985 
when  jurisdiction  of  court  should  be 

averred,  985 
no  previous  proceedings,  in  case  of 

domestic  court  of  record,  985 
in   case   of   court .  not   of   record,    or 

foreign  court,  985 
creditor,   not   affected  by  decree   for 
partition,  and  not  a  proper  party  to 
suit  therefor,  1213 
declaration  on,  against  executor  sug- 
gesting deoastamt,  form,  1376 
declaration  on,  form,  1391 
Judicature  acts,   of  1873,  etc.,  in  Eng- 
land, 197-203,  1108-'9 
Judicial,  admissions,  effect  of,  711 
Judicial  committee  of  privy  council,  192, 

196 
Judicial  notice,  of  what  taken,  722,  994, 

999 
Judicial  proceedings,    effect  of,  as  be- 
tween the  States  of  the  Union,  716 
Judicial  process,  mode  of  pleading  as 
authority,  983-985 
need  not  set  out  original  cause  of  ac- 
tion, 983 
doctrine  where  party  justifies  under  a 
writ,  984 
as  ofdcer  or  assistant,  984 
not  as  officer  or  assistant,  984 
mode  of  setring  forth  judgment,  when 

required  to  be  stated,  985 
doctrine  as  to  proof  of,  when  relied  on 
as  authority,  986 
Judicial  writs,  return  of,  518 
Judicial  writings,  in  evidence,  714-721 
preliminary  inspection,   how  gotten, 

714 
mode  of  proving,  714-718 
of  record,  714-718 

original  record  itself,  715 
exemplified  copy,  716-717 


Judicial  writings — 

office  copy,  717 
examined  copy,  717-'18 
not  of  record,  718 
what  are  such,  718 
admissibility  and  effect,  718-721 
of  record,  718-721 
as  to  parties  thereto,  718-'19 
as  to  privies,  719 
as  to  existence  of  judgment,  and 
as  to  proof  of  facts  on  which 
based,  719-'20 
of  foreign  judgments,  720-21 
not  of  record,  721 

See  Written  Evidence. 
Judiciary  act,  of  congress  of,  178!^,  246 
section  25,  appeals  from  State  courts 
to  U.  S.  supreme  court,  287-294 
constitutionality  of,  287-'8,  298-'90, 

294 
cases  when  it  applies,  288-91 
circumstances   which   must   concur 
for  its  application,  291-294 
judgment  or  decree  of  State  court 

must  he  final,  292,  293 
must  appear  iy  the  record  to  be 
within  the  act,  293,  294 
mode  whereby  this   jurisdiction  is 
exercised,  294 
Junior,  no  part  of  name,  965 
Juratory  caution,  in  admiralty,  1270-'71 
Juridical  altercation,  common  law  method 
551-554,  1066-1068 
other  systems,  552,  1068-'9 
advantages  of  common  law  method, 

552-'3,  1069-1072 
objections   to   common   law   method, 
and  modes  of  obviating  them,  1072- 
1088 


Jurisdiction,  of  courts  of  probate,  83,  84 
of  courts  of  gerieral,  in  England,  178- 
196 
common  law  and  equity,  178-189 
ecclesiastical  courts,  189-192 
courts  military,  192-'3 
courts  maritime,  193-196 
of  courts  of  private  or  special,  in  Eng- 
land, 196-199 
of  courts  in  England  under  act   of 

1873,  etc.,  199-203,  n08-'9 
of  courts  in  Virginia,  203-301 

maritime  and  admiralty  courts,  203 
courts  of  law  and  equity,  203-301 
justice  of  peace,  204-208 
civil,  204-207 
character  of  claim,  204-'5 
amount,  206-'7 
criminal,  207 
police,  207,  208 
county  court,  212,  215-218 
civil,  215-217 
criminal,  217 
police,  217,  218 
corporation  court,  219,  221-825 
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civil,  221-224 
crimina],  224 
police,  224^'5 
circuit  court,  227-229 
original,  227,  228 
civil,  227-'8 
criminal,  228 
appellate,  228,  229 
in  civil    and  police   canses, 

228-'9 
in  criminal  causes,  229 
'      court  of  appeals,  231-'2 
Federal  courts,  232-301 

cases  cognizable  in,  233-242 
by    reason   of    character    of 

cause,  233— '5 
by    reason   of    character    of 
parties,  235-'44 
distribution  amongst  the  courts, 

244 
exclusion  of  State  courts,  247, 

248 
the  several  courts,  248  <fe  seq 
district  courts  IT.  States,  249- 
256 
criminal,  249 
civil,  249-256 
admiralty  and  maritime, 

249-'53 
common  law  and  equity, 
253-256 
See  District  Courts. 
circuit   courts  of  U.    States, 

259-278 
not  as  great  by  law  as  con- 
stitution would  permit,  261 
original,  260-276 
criminal,  260,  1255 
civil,  260-276 

general  rule  of,  261-266 
where     U.    States    is 

plaintff,  262 
alien  is  a  party,  262-'3 
citizens     of     different 
States,  263-?66 
exceptional   cases,    266- 

270 
removed    from     State 

courts,  270-273 
place  of  suing,  273-276 
appellate,     276-278.      See 
Oiraidt  Court. 
supreme  court  TJ.  States,  279- 
301 
original,  279,  280 
appellate,  280-301 
from    inferior    Federal 

courts,  281-287 
State  courts,  287-294 
modes  of  exercising,  294- 
301 
See  Supreme  court. 
usurped,  writ  of  prohibition,  299,  326, 
312-319 


Jurisdiction — 

rules  of  local,  626-'7,  1113 
objections  to,    by  plea,  531  ^  plea  to 

-when  filed,  531 
plea  to,  form  of,  626,  1460 
form  of  replication  to  plea  to,  1483 
plea  to,  verified  by  affidavit,  626, 1065, 

1115 
judgment  on  plea  to,  779 
objection  to,  when  made  in  appellate 
,  court,  868,  1114-'15 

pleas  to,    commencements  and  con- 
i  elusions  of,  1022,  1460 

replications  to  pleas,  commencements 

and  conclusions  of,  1025-'6,  1483 
order  of  pleading  to,  1054-'5 
plea  to,  must  generally  give  plaintiff 

better  writ,  1057-1059 
plea  to,  pleaded  at  what  stage  of  suit, 
625,  1059 
Jurors,  originally  recognitors,  574,  590,. 
591,  953 
qualifications  of,  683 
persons  exempt  from  being,  683 
when  exceptions  to,  taken,  683— '4 
mode  of  summoning,  684—686 
in  ease  of  general  juries,  684-'5 
mode  of  designating  persons  from 

whom  jurors  to  be  taken,  684 
mode  of  selecting  for  a  term  of 
court,  684— '5 
in  case  of  special  juries,  685 
mode  of  paying,  686 
frauds  and  neglect  connected  with,  686 
rules  of  conduct,  686 
not  to  serve  at  term  when  his  own 

case  is  to  be  tried,  686 
as  witness  to  testify  in  court,  686] 
not  to  be  conversed  with,  686 
withdrawal  of,  735-'6 
misconduct  of,  ground  of  new  trial, 
760-766 
what  misconduct,  761 
not  to  be  examined  to  prove  mis- 
conduct, 761 
omission  of  name  in  entry  by  clerk, 
765 
Jury,  impannelling  of,  555  ;  form  of  en- 
try, 883 
trial  by,   one   cause   of   common  law 
method  of  pleading,  888,  553, 1067-'8 
originally  to  recognize  what  was  the 

fact,  574,  590-'91 
terms  for  causes  to  be  tried  by,  600 
trial  of  issues  of  fact  by,  682-777 
progress  of,  682 
grand  assize,  682 

mode  of  constituting  and  summon- 
ing, 683-686 
qualifications  of  jurors,  683 
persons  exempt,  683 
when  exceptions  to  jurors  may  be 

taken,  683-'4 
mode  of  summoning  jurors,  684- 
686 
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Jury- 
general  juries,  034-5 
dosiguation    of    persons    to 

serve  for  a  court,  684 
selection  of  jurors  to  be  sum- 
moned to  term,  C84-'5 
selection  of  jurors  for  each 
case,  685 
special  juries,  685-'6 
■waiver  of  jury,  or  reduction'  of 

numbers,  686 
mode  of  paying  jurors,  686 
penalties  for  frauds  in  selecting, 

etc.,  686 
rules  of  conduct  touching  jurors, 
686 
when  he  has  a  cause  at  same 

term,  686 
when  he  is  a  witness,  686 
sheriff  to  prevent  conversation 
with,  686 
proceedings  before,  687-736 
statement  of  cause  to,  687 
evidence  to  be  submitted  to,  687- 
734 
modes  of  procuring  attendance 
of  witnesses,    687-'8.       See 
Witnesses  and  Evidence. 
objections  to  witness,  688-697 
competency,  689-695 
credibility,  695-697 
oath  of  witness,  697-8 
mode  of  examining  witnesses, 
698-700 
examination  in  chief,  698-9 
cross-examination,  699-700 
re-examination,  700 
rules  of  evidence,  700-734 
confined  to  issue,  72!)-'3b 
verdict  to  party  most  success- 
ful in  his  proof,  730 
burden  of  proof  on  afdrma- 
tive,  730-734 
argument  before,  734 
papers  read  in  evidence  may  be 
taken  out  by,  735 
adjournment    and    discharge   of, 
736-'6 
the  verdict,  736-741.      See  Verdict. 
entry  of  verdict,  883 
various  incidents  attending  the  trial, 
741-754 
bill  of  exceptions,  742-747 
instructions   from  court  to  jury, 

747-'8 
demurrei^  to  evidence,  748-750 
special  verdict,  750-752 
case  agreed,  or  special  case,  753-4 
modes  of  avoiding  effect  of  verdict, 
754-777 
motion  for  new  trial,  754-764 
in  arrest  of  judgment,  764-770 
for  judgment  non  obst.  ver.  770- 

772 
for  repleader,  772-775 
Vol.  ly.— 102 


Jury— 

for  venire  fcusias  dc  novo,  775- 
777 
tender  of  issue,  to  be  tried  by,  921-2 


Jury  service,  persons  exempt  from,  683 

fraud  or  neglect  connected  with,  686 
Justice,  causes  concerning  public,  326- 
332 
refusal  or  unreasonable  delay,  writ  of 

procedendo,  326,  810 
encroachment  of  jurisdiction,  prohibi- 
tion, 299,  326,  312-319 
refusal  to  do  a  ministerial  act,  manda- 
mus, 327,  332,  311 
Justice,  of  peace,  disqualified  to  be  at- 
torney, 169 
of  peace,  court  of,  203-212 
constitution  of  court,  204 
jurisdiction,  204-212 

classes  of  causes  included  in,  204- 
208 
civil  cognizance,  204-207 
criminal  cognizance,  207 
police  cognizance,  207-'8 
mode  of  proceeding  in  court  of, 
208^212 
prohibition  to,  206-'7 
no  written  pleading  before,  209 
judgment  by,  209 
new  trial,  209 
stay  of  execution,  209-'10 
appeal,  310 

execution  and  return,  210-12 
interpleader,  212 
Justification   or   excuse,   pleas  in,   558, 
672,  909 
of    sureties    in   admiralty,  forms    of, 
1508,  1512,  1515 
King's    grants.      See   Gom,monweaUK s 
Grants. 
bench,  court  of,  182,  200 
iinowledge,  testimony  on  witness'  own, 
701 
guilty,  proof  of,  702 
Laboring  man,  wages  due  to,  when  ex- 
empt  from   lien  of  fierri  facias,    827, 
841 
Lakes,  great,  admiralty  jurisdiction  over, 

234-'5,  251 
Lancaster,   court    of    Duchy    chamber, 

197-8 
Landings,  establishment  and  discontinu- 
ance of,  217,  224 
cases  concerning  appeals  in,    228-'9, 
856,  859 
Landlord.     See  Lessor. 
Lands,  bonds  to  convey,  25 
power  to  sell,  in  wills,  29,  30 
conveyances  of,  31-70.  See  Contracts. 
wiUsof,  71-75;  forms,  1340 
probate  of  wills  of,  81 
entry  upon,  96 
slander  to  title  to,  382-'3 
See  Ejectment. 
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decree  for,  in  equity,  enforced  by  ex- 
ecution, 798 
agreements  to  sell,  forms,  1314,  1315 
forms  of  conveyances  of,  1323-1332 
feoffment,  1323 
bargain  and  sale,  1324 
covenant  to  stand  seised,  1326 
grant,  1327 

as  prescribed  by  statute,  1327 
by  executor,  1327 
leases,  1328-1330 
under  decree  of  court,  1331 
under  deed  of  trust,  1335 
release  of  deed  of  trust,  1336 
form  of  mortgage  of.  1332 
form  of  deed  of  trust  of,  1333,  1334 
Language,  admissions  implied  from,  710 
Lapse,  of  devises  and  bequests,  93 
Large,  traverse  too,  927-929 
Law,  issues  in,  on  demurrer,  decided  by 
court,  676-'7 
wager  of,  trial  by,  679-80,  923.     See 

Wager  of  Lcm. 
statement  of  in  instructions  of  court 

to  jury,  748 
inferences  of,  and  of  fact,  allowed  in 

demurrer  to  evidence,  748-9,  752 
inferences  of,  and  not  of  fact,  allowed 

in  special  verdict,  752 
matter  of  not  to  be  traversed,  unless 
mixed  with  fact,  906 
Law  and  fact,  separation  of  by  special 
traverse,  648-'9 

See  Special  Traverse. 
by  express  color,  650-652,  910-11 
Law  and  equity.     See  Common  Lam  and 
Equity. 
cases  in,  what,  233-4 
distinction  between,  in  Federal  courts, 
233,  263 
Lawful,  subject-matter  in  contracts,  16 
Lease,  44 

and  release,  49 

forms  of,  1328-1330 

form  of  declaration  on  against  lessee, 

1421,  881 
form  of  notice  to  quit,  1492 
Legacy,  what  is,  70 
lapse  of,  93 

when  not  subject  to  execution,  816 
subject  of  equity  cognizance,  1105, 1107 
decree  for,  on  condition  of  refunding 
bond,  1200 
Legal  effect,  or  operation,  things  to  be 
pleaded  according  to,  1018-1020 
instances  of  things  so  pleaded,  1019 
exception  in  case  of  slander,  1019-20 
Legal  title,  for  plaintiff  in  ejectment,  596 
not  always  necessary  for  defendant, 
596-'7 
Legatee,  what  is,  70 

how  made  competent  witness  to  will, 

87,  88 
uncertainty  of,  avoids  legacy,  91,  92 


Legislature,     defamation    by   member, 
when  actionable,  388 
acts  and  resolutions  of,  how  proved, 

723 
journals  of,  how  proved,  723 
privileges  of  members  as  to  civil  suits, 
825-'6 
Leigh,  B.  W.,  view  of  old   system  of 

county  courts,  213-14 
Lessee,  liable  to  distress  for  rent,  122, 
476 
liable  to  attachment  for  rent,  476-484 
re-entry,  484;  nomine  poenw,  485 
actions    personal,    485-487 ;     actions 
<•     real,  487-490 
oppression  by  lessor,  remedy  for,  489- 

490 
execution  against,   as  to   chattels  on 

leased  premises,  817-18 
in   case  of  partition  of  lands,  holds 

how,  1213 
form  of  notice  to  quit  by,  and  to, 

1492 
forms  of  declaration  against,  1491,  881 
Lessor,  demanding  too  little  or  too  much 
rent,  105 
penalty  on,  for  illegal  distress,  118 
right  to  distrain  for  rent,  118,  476 
attachment  for  rent,  476-484 
re-entry,  484 ;  nomine  pomcB,  485 
actions    personal,    485 ;    actions  real, 

487-90 
trespass  on  the  case  for  oppression  by, 

490 
form  of  declaration  by,  881,  1491 
form  of  notice  to  quit,  by  and  to,  1492 
Letters,  when  evidence,  705 

testamentary,  and  of   administration, 
profert  of,  589,  593, 1062,  1063, 1364, 
1365 
of  attorney,  forme  of,  1322,  1323 
Letters   rogatory,    to  take    depositions 
abroad,  1281-'2 
form  of,  1521 
Levari  facias,   nature  and  precept  of, 

804,  844 
Levy,  of  execution,  how  made,  824-'5 
unreasonable,  825 
when  made,  825-'6 
lapse  of  return  day  afterwards,  does 

not  prevent  sale,  825 
on  Sunday,  or  by  night,  825 
as  to  members  of  legislature,  825-'6 
Lexfori,   at    common   law,  determines 

period  of  limitation,  509 
Lex  lod  contractus,  determines  rights  of 

parties,  740 
Libel,  what  is  a  scandalous,  8,  385-392 
modes  of  preventing,  8,  9 
trespass  on  the  case  in,  357 
as  public  offence,  385 
as  civil  injury,  385-392 

circumstances  necessary   for,   386- 
392 
defamatory  matter,  386 
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in  writing  or  print,  or  by  visible 

signs,  387 
publication,  387-391 
without  lawful  oceasion,  387-389 
when  justifiable,  387-8 
when  excusable,  388-9 
falsity,  389-'90 
malice,  390-392 
character  of  plaintiff,  391-'2 
remedies  for,  4(^-2 
declaration  for,   form  of,    1440- 
1441 
action  for,  involves  general  character, 

702 
in  admiralty,  commencing  suit,  1258- 
1259 
so  called  from  libellua,  1258 
general  character  of,  1258 
parts  of,  1258-9 
forms  of,  1506-1507 
form  of  exceptions  to,  1518 
stipulation  for  costs  accompanying, 

1259 
form  of    decree  overruling  excep- 
tions to,  1518  ;  sustaining,  1519 
liibeUant,  stipulation  for  costs,  form  of, 

1507 
Liberty,  natural,  civil,  political,  2,  3 
personal,  right  of,  modes  of  securing 

against  invasion,  9,  11 
wrong  to,  and  remedies,  402-429 
See  PersoTial  Liberty. 
Liberum  tenementum,  plea  of,  974 
by  what  proof  plea  of,  sustained,  974 
does  not  want  color,  974 
need  not  state  commencement  of  title, 
974 
License,  to  practice  law,  how  obtained, 
168-'9 
to  practice  law,  how  superseded,  169- 

171 
in  TJ.  S.  courts,  169 
who  cannot  have,  169 
tavern,  manda/mus  lies  not  for,  502 
lAcet  scepiiis  requisitus,  591,  593 
Liens.     See  Incumlranees. 

judgments  and   decrees,    65-7,   807- 

809 
docketing  or  registry  of,  67,  808 
of  record,  other  than  judgments,  etc. , 
67-70 
lis  pendens  and  attachment,  67 
forthcoming  or  delivery  bond,  67 
vendor's  lien,  67 
mechanic's  lien,  68-'9 
lien  on  crops  for  advances,  70 
form  of  agreement  for  such  lien, 

1339 
recognizances,  70 
taxes  and  levies,  70 
of  attachment  for  rent,  etc. ,  126-'7 
maritime,  in  admiralty,  250 
for   TJ.   S.   taxes,   in   U.   S.   district 
courts,  254 


Liens — 

of  attachment,  479-80 
of  judgment  against  successive  pur- 
chasers, 812 
ot  fieri  facias,  826,  829,  841 
Lieutenant-governor,  exempt  from  jury 

service,  683 
Life,  security  of — 
modes  of  preventing  injuries  to,  3-5 
wrongs  to,  and  remedies,  373-'4 
action  for  destroying,  373-'4 
insurance,   forms  of  declaration    on 
policy  of,  1413,  1414 
Limbs,  security  of,  3 

modes  of  preventing  injuries  to,  3-5 
wrongs  to,  and  remedies,  374-377 
Limitations,   statute  of  as  to  distress 
for  rent,  105 
to  remedies  in  point  of  time,  at  com- 
mon law,  502-'3 
by  statute,  503-516 
early  statutes  partial,   as  to  lands 

alone,  503-4 
first  general  statute,   21  Jao.  I,  c. 
16,  504 
cases  not  embraced,  504 
poUoy  of,  according  to  Lord  Mans- 
field, 504 
policy  of,  according  to  Lord  Ch. 

J.  Best,  505 
Lord  Tenterden's  Act,  9  Geo.  IV, 
c.  14,  505-'6 
Virginia  statute  of,  506-516 
general  character  of  act,  506 
cases  to  which  it  is  applied,  607 
periods  of  limitation  prescribed 
in    the    several    cases,    507- 
510 
entries   on  land,   and    actions 

therefor,  607 
personal     actions,     including 
scire  facias,  507-509 
to  recover  money  on  award 
or  contract   other  than 
judgment    or    recogni- 
zance, 508-9 
on  indemnifying,  officer's 

or  fiduciary  bond,  508 
on  other  contracts  under 
seal,  508 
other  contract  or  award, 
save  for  articles  charged 
in  store  account,  508 
for    articles  charged  in 

store  account,  508 
scire  facias,  and  actions 
on  judgment  and  re- 
cognizance, 508 
on  foreign  judgment, 
509 
other    personal    actions 
not    otherwise  lim- 
ited, 509 
revivable,  509 
not  revivable,  509 
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■what    applicable   to  ac- 
tions arising  in  an- 
other country,  509 
doctrine    at    common 

law,  lex  fori,  509 
doctrine  by  statute  in 
Virginia,  509 
creditor's     impeachment    of 
voluntary      conveyances, 
509 -'10 
biU  in  equity  to  repeal  com- 
monwealth's grants,  510 
modes  of  repeUing  or  qualify- 
ing limitation,  510-516 
subsequent    promise   or   ac- 
knowledgment in  cases  of 
money  danands,  510-513 
disabilities  in  plaintiff,  513 
attempt     by     defendant     to 

evade  action,  514— '15 
commencement  of  suit  which 
fails,  515 
application   suspended   by  sta- 
tute, during  war,  etc.,  515- 
'16 
application   to  rights    existing 
when  statute  took  effect,  516 
plea  of  statute  of,  667-669 

must  be   special,    and    not    under 

general  issue,  667 
replication   of,  required  to  plea  of 
set-off,  667 
but  not  to  notice  of  set-off,  667 
frame  work  of  plea,  667 
form  of  plea,  668,  147i,  1475 
plea  of  to  articles  charged  in  store 
account,  668 
what  account,  G6<,  669 
on  promise  impUed,  not  express, 

668,  669 
frame  of  plea,  669,  1020 
form  of  plea,  669,  859,  1020 
replication  to  plea  of,  669,  889 
to  execution  on  judgment  or  decree, 

799-800 
proceedings  by  way  of  appeal,  852, 

857 
plea  of  to  biU  in  equity,  1161-2 ; 

form,  1506 
to  suits  in  admiralty,  1257 
"Limited"  partnership,  certificate  of, 

form,  1320 
Lineal  warranty,  38,  39,  40 
Lis  pendens,  registry  of,  52 

lien  of,  67 
Livery,  fteeholds  lie  in,  35 

conveyance  with,  how  pleaded,  971-'2 
Loans,  of  chattels,  registry  of,  52 
fraudulent,  liability  for  loanee's  debts, 

816-17 
doctrine  as  to,  817 
Iiocal,   jurisdiction  of  Federal  conrts, 
rules  for,  273-'6 
actions  in  Federal  conrts,  275-'6 


Lbcal — 

actions,  distinguished  from  transitory, 

625-6,  956-958 
actions,  what  were  at  common  law, 

525-'6 
what  in  Virginia,  526,  957,  958 
London,  courts  of,  198 
Loss,  or  destruction  of  record,  provision. 

for,  718 
Lunacy,  commissions  of,  184 
Lunatics,  incompetent  to  contract,  16 
incompetent  to  convey,  efc,  32 
appearance  by,  636 
committee  of,  costs  against,  790 
of  equity-cognizance,  1106,  1107 
Mainpernors,  the  obligation  of,  402-'3 
Main-prise,  writ  of,  4o2 

difference  between  it  and  bail,  403 
Making  note, etc.,  averment  of,  dispenses 

with  proof  of  handwriting,  731 
Malice,  nature  of,  390 

essential  to  support  action  for  slander, 
or  Ubel,  390 
Malicious  prosecution,  8 

modes  of  preventing  injuries  by,  8 
wrongs  by,  and  remedies,  392-402 
prosecution /or  crimes,  392-396 
circumstances    to    concur,    392— 
396 
falsehood  in  the  charge,  392-'3 
want  of  probable  cause,  393-'4 
malice  in  prosecutor,  394 
damage  to  accused,  394—396 
prosecution  in  civil  suits,  396-401 
modes  of  prosecution  which  are  ac- 
tionable, 396-'7 
circumstances  to  concur,  398—101 
falsehood  iu  demaad,  398 
want  of  probable  cause,  398-'9 
malice  in  prosecutor,  399-401 
damage  to  plaintiff,  401 
remedies  for,  401-2 
form  of  declaration  for,  1443 
Mai -practice,  as  attorney,  169,  170,  171 
Mandamns,  to  restore  an  attorney  dis- 
barred, 170 
to  supervisors,  in  county  court,  217 
awarded  by  corporation  and  circuit 

courts,  222 
from  circuit  court  or  judge,  228 
in  court  of  appeals,  231,  232 
mode  of  reviewing  judgments  of  in- 
ferior Federal  courts,  276,  277,  298, 
299 
no  original  jurisdiction  in  cases  of,  in 

IT.  States  supreme  court,  280 
to  executive  officers  of  U.  States,  280 
nature  of  the  writ  of,  327,  311 
courts  empowered  to  award,  in  Vir- 
ginia, 327-8 
general  jurisdiction  in  circuit  conrts, 

327 
county  court  to  supervisors,  327 
corporation  courts,  like  circuit,  327 
court  of  appeals,  327-'8 
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proceedings  in,   in  Virginia,  328-'9, 

502 
oases  Tvliere  awarded  in  Virginia,  and 
where  denied,  329-332,  500-502 
functionary  must  be  without  discre- 
tion, 329,  332,  502 
to  compel  ellowance  of  inspection  of 

records,  714 
to  compel  judge  to  sign  bill  of  excep- 
tions, 330,  501,  748 
Mansfield,  Lord,  view  of  policy  of  sta- 
tute of  limitations,  504 
Mariners,  verbal  wills  of,  76,  77 
wages  in  admiralty,  251,  1272 
Maritime  courts,  193-196,  200 
nature  of,  193-195 
jurisdiction  in  contract  and  tort,  193, 

194 
before  whom,  and  where  held  in  Eng- 
land, 194-'5 
admiralty  courts,  195 
vice  admiralty  courts,  195-'6 
judicial  committee  of  privy  coun- 
cil, 196 
in  Virginia,  203 
causes  in,  203 

contracts,  203,  193,  250,  251 
torts,  203,  251,  252 
prize  causes,  203,  252,  253 
causes  under  navigation,  etc.,  laws, 
203,  253-'4 
Marriage,   settlement,    registry  of  con- 
tracts of,  52 
revokes  wiU,  when,  78,  79     , 
causes  relating  to,  302-304,  324-'5 

See  Matrimonial  Causes, 
of  feme,  effect  of  on  pending  suit,  795 
change  of  parties  by,  in  case  of  exe- 
cution, 801 
form  of  declaration  for  breach  of  pro- 
mise of,  1399 
Married  women.     See  Wife. 
Marshal,  forms  of  return  on  admiralty 
process,  l.'i09,  1510 
forms  of  bond  to,  on  executing  admi- 
ralty process,  1511,  1512 
form  of  notice  to  discharge  ship  from 
custody,  1517 
Marshall,  Chief  Justice,  as  to  indepen- 
dence in  judiciary,  245 
Marshalling,  of  securities,  of  equity-cog- 
nizance, 1105,  1107 
Marshalsea,  court  of,  197 
Martial,  courts,  193 

Master,  and  servant,  mutual  defence,  5, 
95 
wrongs  to,  15,  441-444 
modes  of  securing  against  wrongs,   15 
remedies  for  wrongs  to,  441-444 
Master    commissioner.       See     Commis- 
sioner. 
Master  of  rolls,  183,  184,  199-203,  1108, 

1109 
Materiality,  in  pleading,  554 


Materiality — 

of  issue,  leading  object  in  pleading, 

888-'9 
of  issue,  rules  tending  to  secure,  925- 
931.     ^e&  Rules  of  Pleading. 
Material,  men,  contracts  with,  cogniza- 
ble in  admiralty,  250 
Matrimonial    causes,    in    ecclesiastical 
courts,  302,  304 
since  1857-8  in  England,  in  secular 

courts,  302 
classes  of  such  causes,  303,  304,  324-'5 
jactitation  of  marriage,  303,  324 
to  compel  celebration  of  marriage, 

303,  324 
for  restitution  of   conjugal  rights, 

303,  334 
divorce  suits,  303,  304,  324 
for  alimony,  304,  325 
modes  of  proceeding  in,  305 
Maxims,  actio  personalis  moritur  cum 
persona,  793 
ut  sit  finis  litium,  1201 
vigilantibus,    non    dormientibus    leges 

sulneniunt,  1257 
bello  'pacta  cedunt  reipuUiem,  1273 
Mayhem,  nature  of,  and  remedies  for, 

376,  377 
Mechanic's  Hen,  registry  of,  52 
nature  of,  68,  69 
claim  of,  form,  1339 
Memorandum,  for  suits,  527-531,  1115 
general  nature  of,  527 
form  of  in  sundry  actions,  527-531 
debt  on  bond,  527 

on  negotiable  note,  528 
on  inland  bill,  528 
on  foreign  bill,  529 
covenant,  529-30 
assumpsit,  530 
detinue,  530 

trover  and  conversion,  530 
trespass,  vi  et  a/rmis,  530 
asssault  and  battery,  531 
quare  clausum  f  regit,  531 
^ase  for  slander,  531 
forcible  entry,  etc.,  531 
ejectment.  531 
suit  in  chancery,  1115,  1505 
in  writing,  when  witness  may  refer  to, 
701-'2 
Menaces,  nature  of,  and  remedies  for, 

375,  376-7 
Mental  feelings,  expression  of,  evidence, 

705 
Mercantile  securities,  20-24 
nature  of,  20,  21 
different  kinds  of,  21-23 
differences  from  common  law  securi- 
ties, 23,  24 
assignability,  23 

non-availability  of  set-off,  etc. ,  23-'4 
presumption  of  valuable  considera- 
tion, 24 
promptness  and  extent  of  remedy,  24 
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Mercy,  to  be  in,  meaning  of,  783,  784, 

785 
Merger,  of  right  of  distress  in  judgment' 

for  rent,  118 
Mesne,  writ  of,  489-'90 
Mesne  process,  in  admiraXty,  1259-1264 
the  process  itself,  1259-60 

court  always  open  to  gremt,  1259 
return-days,  1259 

in  name  of  president  TJ.  States,  bear- 
ing teite  by  the  judge,  issued  by 
clerk,  addressed  to  marshal,  1259 
several  kinds  of,  1259-'60 
monition  in  personam,,  or  mere 

summons,  1259 
warrant  of  arrest,  1259-60     . 
warrant  of  arrest,  and  of  attach- 
ment of  goods,  1259-60 
warrant  in  rem,  1259-60 
warrant  in  personam,  and  in  rem, 
1259-'60 
interlocutory  sale,  or  delivery  of  pro- 
perty, 1260-'61 
return  of,  and  the  consequences,  1261- 
1264 
defendant's  default,  1261-'2 
plaintifiE's  default,  1262 
defendant's  appearance  and  answer, 

1262-'3 
garnishee,  proceedings  against,  1263- 

'64 
claimant  intervening,  1264 
stipulation  for  costs,  1264 
Mesne  profits,  in  ejectment,  363,  364,  470 

writ  of,  489 
Military,  courts,  192,  193,  305-'6 
court  of  chivalry,  192 
courts  martial,  193 
causes  cognizable  in,  305,  306 
prosecutions,  as  grounds  of  civil  ac- 
tion, 393 
Milk,  not  liable  to  distress,  106 
Mills,  erection  of,  217,  224 

causes  concerning,  appeals  in,  228-'9, 
856,  859 
MiU-stones,  not  distrainable,  106 
Ministers,  public.     See  Ambassadors. 
of  gospel,  exempt  from  jury  service, 
683 
Miscellaneous  rules,  in  pleading,  1047- 
1066 
relative  to  declaration,  1048-1050 

1.  declaration    must     conform     to 

original  writ,  1048-1050 
original  writ  is  here  summons  or 

capias,  1048 
states  the  case  more  specially,  1048 
oyer  of  writ,  1049,  1050 
variance,  how  taken  advantage  of, 

1049,  1050 

2.  declaration  should  have  its  pro- 
per commencement,  and  in  con- 
clusion should  lay  damages,  and 
allege  production  of  suite,  1050- 
1053 


Miscellaneous  rules — 

commencement    of    declaration, 

1051 
conclusion  of  declaration,  1051- 
1053 
lay  damages,  1051-1052 

in  actions  personal  and  mixed, 

1051 
amount  of,  laid,  1051 
where  verdict  exceeds,  1051- 

'52 
limit  to  recovery  of,  1052 
allege  production  of  smite,  1052- 
'53 
■Relative  to  pleas,  1054 

3.  pleas  to  be  pleaded  in  due  order, 

1054-'56 
order  of  pleading,  1054 
not  two  successive  pleas  of  same 

kind,  1054-'5 
judgment  on  issue  in  fact,  gener- 

aUy  final,  1055 
several  dilatory  pleas  at  once,  1055 
pleas  puis   dwrrein   contimumce, 

1055 
plea  to  jurisdiction,  1055-6 

4.  pleas  to  be  pleaded  (at  common 
law)  with  defence,  1056-'7 

5.  pleas  in  abatement  (and  all  dila- 
tory pleas)  must  give  plaintiff  bet- 
ter writ,  in  general,  1057-1059 

6.  dilatory  pleas  must  be  pleaded  at 
a  preliminary  stage  of  the  suit, 
1059 

relative  to  all  pleadings,  1059-1066 

7.  affirmative  pleadings,  which  do 
not  conclude  to  the  country,  must 
conclude  with  a  verification,  1060- 
'61 

8.  prof  ert  must  (at  common  law)  be 
made  of  deeds,  1061-1063 

9.  pleadings  must  be  properly  en- 
titled, 1064 

10.  pleadings  ought  to  be  true,  1064- 
'66 
See  Truth  of  Pleadings. 
Misconduct,  of  jurors,  ground  for  new 
trial,  760-'61 
at  trial,  of  successful  party,  also,  762 
or  misdirection  of  judge,  tdso,  762 
Misjoinder,  of  actions  or  counts,  367, 
947 
of  issue,  cured,  765,  767,  851,  867 
Misnomer,  of  parties,  573-'4,  965-'6 
of  strangers,  574,  966 
idem  sonans,  574,  965 
Mistake,  in  consideration  or  execution 
of  contract",  ground  for  special  plea 
of  set  off,  661,  662 
of  jurors,  as  to  duty,  gronnd  for  new 

trial,  760-'61 
of  court,  in  instructions,    or  other- 
wise, also  ground,  762-'3 
ground  of  equity    cognizance,   1105, 
1107 
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MiMim/m,  in  England,    to  send  record 

from  chancery  to  court  where  wanted, 

715 
Mixed  actions,  357-365,  470-'71 

character  of,  357,  470 

several  kinds  of,  357-365,  470-'l 
ejectment,  357-364,  470 
writ  of  dower  unde  niMl  liabet,  364, 

471 
waste,  364-'5,  471.  473-'4 

local  in  character,  526 

brought  where  land  Ues,  526 
Modo  et  forma,  in  manner  and  form,  905, 

906 
Molendinum,  writ  de  secta  ad,  491 
Money,  contracts  to  pay,  17-24 

counts,  in  assumpsit,  580,  581,  942-'3, 
944  ;  forms,  1398 

debt,  forms,  1366-1373 

decree  for,  in  equity,  enforced  by  ex- 
ecution, 798 

executions  to  compel  payment  of,  803, 
804,  806-844 

had  and  received  against  creditor,  for 
proceeds  of  goods  illegally  levied 
on,  814 

levied  on  by  execution,  819,  821 
Monition,    in  personam,   in  admiralty, 
1259 

forms  of,  1509,  1516 
Monsirans  de  droit,  writ  of,  493,  494-'5, 

1098 
Mortgage,  registry  of  deeds  of,  52 

nature  of,  59-61 
estate  conveyed,  60 
character  of  conveyance,  60 
equity  of  redemption,  60,  61 
power  of  sale,  61 

character  of  estate   of  the  parties 
severally,  61 

foreclosure  of,  61,  62 

subject  of  equity  cognizance,  1106, 
1107 

creditor  not  affected  by  decree  for 
partition,  1213 

and  so  not  a  proper  party  to  suit  for 
partition,  1213 

of  lands,  form  of,  1332 
Motions,  at  suit  of  Commonwealth,  497 

against  officers,  limitations  to,  507 

for  demands  ex-coni/ractu,  523 

for  new  trial,  grounded  on  the  in- 
justice, material,  gross  and  palpa- 
ble, which  else  would  result,  755-'6, 
763 

necessary  to  obtain  new  trial,  763 

in  arrest  of  judgment,  764-770 

judgment  non  obstante  veredicto,  770- 
772 

repleader,  772-' 75 

venire  faeias  de  novo,  775-'77 

costs  on,  in  discretion  of  court,  789, 790 

proceedings  in,  1090-1097 
plaintiff  must  show  himself  entitled 
to  summary  remedies,  1090 


Motions — 

notice,  of,  1091,  1092 
time  of,  1091 
may  be  verbal,  but  better  written, 

1091 
accuracy  required,  1091-'2 
particulars  of  claim  may  be  re- 
quired, 1092 
mode  of  serving,  1092 
trial  and  judgment  in,  1093-4 
how  docketed,  1093 
discontinuance,  1093^ 
jury,  when,  1093 
joinder  of  parties,  1093 
judgment,  1093 
costs,  1093-4 
bill  of  exceptions,  1094 
prominent  instances  of,  allowed  by 

law,  1094-1097 
on  forthcoming  or  delivery  bond, 

1094-'5 
surety  against  principal,  1095-6 
surety  against  co-surety,  1096 
bail  against  principal,  1096 
corporations  against   shareholders, 

1096 
client  against  attorney,  1096 
against  of&cers,  1096 
sheriff  against  deputy,  1096-'7 
on  any  bond    taken  by  officer  or 
given  by  sheriff,  sergeant  or  con- 
stable, 1097 
for  money  due  on  contract,  1097 
forms   of   notice   of    sundry    1492. 
See  Wotiae. 
in  admiralty,  1289,  1290,  129  L 
Motive,  malicious,  element  of  defama- 
tion, 390,  394,  399 
Multiplication,  of  suits,  needlessly,  de- 
fence in  equity,  1163 
Multiplicity,    of    suits,   prevention  of, 

of  equity  cognizance,  1107 
•    of  matters  in  a  bill  in  equity,  ground 

of  demurrer,  1151-2 
Mutual  assent,  in  contracts,  17 
Mutual  Assurance  Society  against  fire, 

forms  of  notice  for  quotas,  1499 
Mutuality,  of  assent  in  contracts,  1 7 
in  case  of  set-off,  656,  657-'8 
by  statute,  as  between  principal  and 

surety,  656 
has  regard  to  real,  not  nominal  par- 
ties, 657 
established  by  special  agreement,  658, 

659 
instances  of  want  of,  657-659 
of   accounts,   jurisdiction  in   equity, 
■  346,  460,  1218,  1219 
Names,  of  parties,  mistake  in,  in  plead- 
ing, 573-'4,  965-'6 
of  strangers,   mistake  in,   574,    966- 

967 
idem  sonana,  574,  965 
of  parties,  statement  in  pleading,  in 
margin,  635 
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Names — 

mistakes  in,  how  taken  advantage  of, 
965-'6 
Narratio,  565,  566 
Narrow,  traverse  too,  929-931 
National  banks,  suits  by  or  against  in 

U.  S.  courts,  251,  267,  208 
Nations  law  of,  aliens  sue  for  torts  con- 
trary to,  in  U.  S.  district  courts,  255 
Navigable  waters,  what,  at  common  law 
and  in  U.  States,  193,  194,  203,  231, 
251,  252 
seizures  upon  under  navigation,  etc., 

laws,  203,  253 
torts   committed   on,    193,    194,   203, 

251-'2 
crimes  committed  on,  1255 
Negative,  covenants  or  conditions,  aver- 
ment of  performance  of,  is  argu- 
mentative, 988 
pregnant,  doctrine  of,  1014-'15 
in  evidence,  730-31 
pleadings,  two,  make  bad  issue,  1016 
pleadings  need   not  conclude  with  a 
verification,  639,  924,  1061 
Neglect,  connected  with  jury  service,  686 
Negotiable  note.     See  JSote. 
Negotiable  securities,  liability  to  execu- 
tion, 819,  821 
Negroes,   competent  now  as  witnesses, 

694-'5 
Me  injuste  xexes,  writ  of,  489 
Never  indebted,  642 
Ne  unqiies  accoupU  en  loial  mntrimonie, 

679 
New  assignment,  nature,  object  and  use 
of,  915-920 
forms  illustrative  of,  915,  916,  917 
in  action  of   trespass   quare  claumim 

fregit,  917,  918 
of  the  character  of  a  replication,  or  of 

a  new  declaration,  919 
in  what  actions  liable  to  occur,  919 
may  be  required  several  times,  919 
certainty  required  in,  919,  920 
New  parties,  to  bill  in  equity,  1130-1132 
New  promise,  to  repel  limitations,  510- 
513 
applies  only  to   money — promises  or 

awards,  510 
time  allowed  on,  510 
mode  of  suing  on,  510-'ll 
effect  of,  as  to  co-contractor,  etc.,  511 
direction  in  will  to  pay  debts,  512 
on  condition,  effect  of,  513 
New  trial,  by  justice  of  peace,  209 

bill  of  exceptions  for,  must  ataiefa^ts 
and  not  evidence,  746  ;  qualifications 
of  doctrine,  746 
doctrine  of,  754-'5 
substitute  for  ancient  «mi  of  attaint, 

754 
motion    for,    addressed  to  equitable 
power  of  court  to  prevent  palpable 
and  gross  injustice,  755 


New  trial — 

injQstice  must  be  palpable,  gross  and 

material,  755 
applied  for  before  final  judgment  en- 
tered, 7.t5 
principal  grounds  for,  75.5-768 

verdict  contrary  to  evidence,  756-'7 
damages  excessive  or  too  small,  757, 

758 
new    and    meterial     evidence    dis- 
covered   since   former  trial  not 
discoverable  before,  758-'9 
surprise  at  the  trial,  759-'60 
misbehavior  of  jurors,  or  gross  mis- 
*  takes  as  to  their  duty,  760-'61 

fraud  or  misconduct  of  adversary  at 

the  trial,  762 
misdirection  or  other  mistake  of  the 
court,  762-3 
never  granted  except  on  motion,  763 
number  which  may  be  granted,  763 
terms  on  which  granted,  763-'4 
New  York,  code  of  procedure,  563-565 
Night,  distress  for  rent  by,  when;  113 
Nil  ca/piat,  judgment  of,  780-781 
Nil  debet,  general  issue  in  debt  on  sim- 
ple contract,  641-643 
form  of  plea  of,  641,  1464 
proofs  admissible  under,  601,  900,  901 
objections  to  the  plea,  642 
modified  by  rules  of  court  Hill.  T.,  642 
relief  against  vagueness  in  Virginia, 

642-'3 
trial  by  wager  of  law,  680 
Nil  dicit,  judgment  by,  780,  785 
Nil  Tiabuit  in  tenementis,  tenant  estopped 
to  plead,  648 
rule  evaded  by  special  traverse,  when, 
648 
Nisi  prills,  courts  of,  188,  189 

why  courts  so  called,  1S9 
Nolle  prosequi,  judgment  by,  782,  783 
Nmnine  pcencB,  127-8 
Nan  assumpsit,  general  issue  in  assump- 
sit, and  proofs  under,  644-646,  901 
form  of  plea  of,  644,  1466 
how  it  became  so  comprehensive,  644- 

645 
modification  of  by  rules  of  court  Hill. 

T.,  645 
remedy  for  vagueness  in  Virginia,  645- 
646 
Non  damnifleatus,  plea  of,  when  allowed, 
988,  1004-'5 
forms  of  pleas  of,  1468,  1409 
Non  detinet,  general    issue    in  detinue 
and  proofs  under,  643 
form  of  pleas  of,  643,  1465 
trial  by  wager  of  law,  680 
Non  est  factum,  general  issue  in  debt  on 
bond,  and  in  covenant,  640,  643 
form  of  plea  of,  640,  643,  1464 
verified  by  affidavit,  625,  640-'l,  1065 
proofs    admissible    under   it,   640-'l, 
900 
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Non  est  factum — 

contents  of  deed  can  only  be  traversed 
under,  908-'9 
2f  on  joinder,  of  issue,  851 
of  co-contractor,  630-632 
forms  of  pleas  of,  1461,  14G2 
JVora  obstante  veredicto,  judgment,  nature 
and  illustrations  of   770-772 
and    repleader,    differences   between, 
774,  775 
Non   residence,  proof   of,   for   order   of 

publication,  63."> 
!Non  resident,  suit  against,  where,  526-'7, 
1114 
service  of  process  against,  534-539 
order  of  publication,  534-539,  1116 
return  of,  to  process,  545 
security  for  costs  demandable  of  plain- 
tiff, 792 
Non  prosequitur,  judgment  by,  781,  783 
Non  suit,  if  plaintiff  abandons   cause, 
667,  783 
if  plaintiff  fails  to  take  judgment  for 

excess  on  part-plea,  654 
set  aside  at  next  term,  but  cause  con- 
tinued, 654 
judgment  by,  782-'3 ;  when  suffered, 

783 
when  plaintiff  cannot  suffer,  660,  783 
in  equity,  1119-'20,  1121 
JTore  sum  informatus,  judgment  by,  780- 

781 
Notary-public,  seal  of,  noticed  ex-offldo, 

722 
Note,  promissory,  not  negotiable,  20 
negotiable,  22-'3 ;  form,  23, 1308 

See  Promissory  Note. 
memorandum  for  suit  on,  528 
negotiable,    form   of   declaration   on, 
1392,  1393 
Not  guilty,  general  issue,  and  only  plea 
in  bar  in  ejectment,  598 
general  issue,  in  trespass  on  the  case, 
ex-delicto,  and  in  trespass  vi  et  a/rmis, 
and  proofs  under,  646,  647,  901 
forms  of  pleas  of,  646,  647,  1465 
in  ejectment,  proofs  under,  695,  901 
Notice,   of  motion  for  demand  ex-con- 
tractu,  523,  1091-'2 
in  ejectment,  361,  363,  363 
of    performance  of    condition  or  of 

other  event,  579 
of  motion  generally,  1091,  1092 
time  to  be  given,  1091 
may  be  verbal,  but  better  written, 

1091 
accuracy  required,    and   instances, 

1091-'2 
particulars  of  claim  may  be  required, 

1092 
mode  of  serving,  1092 
by  commissioner  in  chancery,   of  his 
.  proceedings,  1221-'2 
form  of,  by  commissioner,  1245 
in  admiralty,  1289,  1290,  1291 


Notice — 
to  tenant,  to  ascertain  value  of  things 
attached,  etc.,  form  of,  1348 
forms  of,  1245,  1490,  1492-1499 
from  commissoner  in  chancery,  of  the 

taking  of  accounts,  1245,  1506 
to  take  depositions,  1490,  1523 
to  quit,   by  landlord  and  by  tenant, 

1492- 
of  motion,  to  recover  money  on  con- 
tract, 1492 
for  award  of  execution  on  delivery 

bond,  1493 
surety  against  principal,  1493 
surety  against  co-surety,  1493 
client  against  attorney,  1494 
clerk  against  officer  for  fees,  1494 
against  of&cer  for  not  returning  ex- 
ecution, 1494,  1495 
against  officer  for  omitting  to  note 
in  his  return  of  writ  mode  of  ex- 
ecuting it,  1495 
against  officer  for  not  returning  for- 
feited delivery  bond,  1495 
against  officer  for  not  returning  ac- 
count of  sales,  1496 
by  defendant,  1496;  by  purchaser, 
1496 
against  officer,  where  creditor  lives 

in  another  county,  etc.,  1497 
against  officer  for  surplus,  1497 
against  deputy  for  judgment  against 

sheriff  for  deputy's  default,  1498 
against  deputy  and  sureties  for  other 

default,  1498 
by  incorporated  company  against  de- 
linquent shareholder,  1498,  1499 
by  mutual  assurance  society  against 
fire,  for  quotas,  1499 
to  marshal  to  deliver  ship  to  claimant, 

1518 
for  publication  of  contents  and  purpose 
of  Ubel,  1513 
Nuisance,  abatement  of,  6-8,  97 
public,  nature  of,  6,  7 
private,  nature  of,  G,  7 
remedies  for,  by  suit,  472-'3 
trespass  m  et  armis,  472 
trespass  on  the  case,  472 
assize  of  nuisance,  473 
writ  of  guod  permittat  prosternere, 

473 
bill  in  chancery  for  injunction,  78, 
473 
forms  of  declaration  for,  1446,  1447 
Mul  tiel  record,  plea  of,  678,  922 

form  of  plea,  1483 
Number,  of  chattels  in  detinue,  586 

of  jurors,  reduced  by  consent,  686 
Nuncupative  wOls,  76,  77 

form  of,  1346 
Oath,  of  witness,  nature  and  tenor  of, 
697-'8 
form  to  be  used,  698,  1185 
in  litem,  1282 
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Oath— 
Buppletory,  1282 
diterso  intuitu,  avails  how,  1283 
decisory,  in  admiralty,  1283 
Objects,  of  pleading,  chief  one,  551,  653, 
887 
modes  of  accomplishing,  552,  887-8 
advantages  of  common  law  method, 

552-'3 
secondary,  553-4,  888-9 
Obligatory,  writing,  imports,  sealed  in- 
strument, 592 
Obscurity  and  confusion,  object  of  plead- 
ing to  avoid,  553 
rules  to  prevent,  in  pleading  and  issue, 
1011-1037 

See  Rules  of  Pleading. 
pleadings  not  to  be  insensible  nor  re- 
pugnant, 1011-1013 
nor  ambiguous  in  meaning,  1013-'15 
nor  argumentative,.  1015-17 
nor  in  the  alternative,  1017 
nor  by  way  of  recital,  but  positive, 

1017-1018 
according  to  their  legal  effect,  or  op- 
eration, 1018-'20 
should  observe  the  known  and  ancient 

forms  of  expression,  1020-21 
should  have  their  proper  formal  com- 
mencements and  conclusions,  1021- 
1036 
if  bad  in  part,  bad  altogether,  1036- 
1037 
Obstruction,  of  action,  repels  statute  of 

limitations,  514-'15 
Odio  et  atia  de,  writ,  403 
Office,  suits  to  recover,  under  U.  States 
laws,  in  U.  S.  courts,  256,  269 
qv/)  warranto  to  remove  from,  under 
constitution  of  United  States,  in 
tJ.  S.  courts,  256.  269-70 
in  State  courts.  499,  500 
traverse  of,  493,  495 
found,  inquests  of,  497,  498 
Office-copy,  of    records    or    papers    in 
clerk's  office,  717,  718,  724 
of  papers  filed  in  suits,  725 
Office  judgments,  598-606 
why  so  called,  598 
for  default  of  appearance,  599-604 
\      period  when  entered,  599-601 
>     form  of,  882 

when  it  becomes  final,  and  amonnt, 

601 
when  writ  or  order  of  inquiry  neces- 
sary, 601-2 
form  of  writ  of  inquiry,  882 
proceeding  when  cause  is  ready  as 
to  some,   and   not   ready  as  to 
others,  603 
by  confession,  in  clerk's  office,  604 
when  and  how  set  aside,  605 
form  of  setting  it  aside,  882 
making  court  docket,  before  the  term, 
605-'6 


Office  judgment — 
entries  at  rules,  and  form  of  rule  book, 
606 
Officers,  f ee-bUls  of,  distress  for,  99 
of  U.  States,  sue  in  district  courts  of 

TJ.  S.  254 
of  TJ.  States,  conspiracy  against,  suit 

in  TJ.  S.  district  court,  255 
of  TJ.  S. ,  may  remove  suit  from  State 

to  Federal  courts,  when,  272,  273 
of  TJ.  States,  mandamus  to,  whence, 

280 
failing  to  return  execution,  limitatioa 
to  motion  against,  507 
*  bonds,  limitations  to  actions  on,  508 
of  courts,  exempt  from  jury-service, 

683 
fraud  or  neglect  as  to  jury-service, 

686 
to    what,    execution    should   be    ad- 
dressed, and  how  returned,  802 
pleading  process  as  authority,  mode 

of,  984 
motion  against,  for  delinquencies,  1096 
forms  of  notice  for  motion  against  for 
sundry  defaults,  1494-1498 
Official  register,  proof  of,  724 
Officinajustitiw,  184,  1098-'9 
Omnia  proesumuntur  riU,  et  solemniter 
esse   acta,    donee  irrobetur  in  contra- 
rium,  871 
Onerari  non,  instead  of  actio,  non,  when, 

637,  1034-'5 
Opening,   and  conclusion  of   cause,  on 
special  traverse,  649 ;  express  color, 
651,  911 
not  in  Virginia,  if  plaintiff  has  aught 
to  prove,  649-'50 

See  Special  Traverse. 
Opinions,  when  evidence,  701 
Oral  evidence,   doctrines  touching,  700- 

714.      See  Emdence. 
Oral  pleading,   one  source  of   common 

law  method,  553,  888,  1067 
Order,  of  hearing  causes,  674. 
of  pleading  pleas,  1054-5 
of  inquiry  of  damages,  601-'2,  779,  882 
of  injunction  by  judge,  1145 
declaration  in  debt  by  payee  against 
acceptor  of,  1397 
Orderly  parts,  of  deed,  37-43 
Order,  of  publication,  against  non-resi- 
dents, 534-539,  1116.  See  Publication. 
Orders,  in  admiralty,  on  return  of  pro- 
cess, forms  of,  1512,  1513,  1514 
for  interlocutory  sale,  forms  of,  1516 
for  appointing  appraisers,  forms,  1517 
for  commission  of  dedimus  potestatem 
to  take  depositions,  form,  1520 
Ordinary  court,  of  chancery,  184-187, 
1098 
jurisdiction  and  functions  of,  184-187, 
1098 
Ore  tenus,  pleading  formerly,  548 
Organization.     See  OonsUiution. 
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(riginal  jurisdiction,  circuit  courts  in 

,  Virginia,  227-'8 
court  of  appeals,  281 
supreme  court  United  States,  241,  279, 

280 
circuit  court  U.  States,  260-276 
criminal,  260 
civil,  260-276 
general  rule  of,  261-266 ' 
exceptional  cases,  266-270 
removed  from  State  courts,  270-273 
)riginal  record,  when  to  be  used  in  evi- 
dence, 715 
)riginal  .writs,  517,  518 
declaration  must  conform  to,    1048- 

1050 
variance,   how    taken    advantage  of, 
1049,  1050 
)uster,   from  freehold,   and  remedies, 
463  -471 
from  terms  for  years,  and  remedies, 

471 
actual  ouster  to  be  proved,  in  actions 
against  co-tenants,  696 
)utlawry,  in  civU  courts,  abolished,  538 

use  of  at  common  law,  603 
>wner8hip,  in  contracts,  16 

of  lands  in  conveyances,  34 
)yer,  familiar  illustration  of,  554 
nature  and  use  of,  608-610 

of  sealed  instruments,  608-'9,  1062, 

1063 
of  writ,  609-'10,  1049-'50 
denied,  when,  1050 
of  letters  testamentary,  and  of  ad- 
ministration, 609,  1062,  1063 
of  writ,  not  demandable  after  any  plea, 

1049 
when  writ  is  part  of  record  without, 
1050 
>ains  and  penalties,  answer  exposing  re- 
spondent to,  not  compelled,  1164-1166 
^ais,  conveyances  in,  32-52.      See  Con- 
tracts. 
trials  ^r,  682 
'alace  court,  197 

'ardon,  removes  infamy,  when,  694 
'arent,  and  child,  mutual  defence,  5,  95 
wrongs  done  to  parent,  14,  435-441 
modes  of  securing  against,  14 
effects  of,  when  distrainable,  108 
remedies  for  wrongs  done  to,  436-441 
abduction,  436,  437 

trespass,  vi  et  armis,  or  on  the 

case,  436-' 7 
writ  of  ravishment  of  ward,  437 
writ  de  miitodia  terrce  et  hceredig, 

437 
writ  of  Tmbeaa  corpiM,  437 
bill  in  equity,  437 
beating,  438 

trespass  vi  et  arms,  438 
trespass  on  the  case,  438 
seductioh  of  daughter,  438-441 
general  principles,  439-440 


Parent — 

when  action  lies  for  parent, 

etc.,  439 
daughter  as  witness,  439 
evidence  in  mitigation,  440 
damages,  440 
actions,  440-441 
trespass  vi  et  armis,  440 
trespass  on  the  case,  440-441 
what  goods  exempt  from  distress  or 
execution  in  favor  of,  108,  820-21 
Parol,  old  name  tor  pleading,  548 
Parol  agreements,  form  of  plea  of  sta- 
tute, 1478 
form  of  plea  of  statute  in  equity, 
1506 
Parol  demurrer,  610 

Parol  evidence,  as  substitute  for  writ- 
ten, 704,  713-'14 
Parol  testimony,  when  admitted  on  ap- 
peal, 229 
as  substitute  for  written,  704,  713-14 
Particular  estates,  statement  of  title  to 

in  pleading,  970 
Particularity,  of  issue.      See  Certainty. 
no  greater  required  in  pleading  than 

case  admits,  1007 
less  required  when  facts  lie  most  in 

knowledge  of  adversary,  1008-9 
or  of  inducement  or  aggravation,  1009- 
Particulars,    bill  of,    in  assumpsit,    to 
avoid  prolixity,  572 
may  be  required  of  claim  or  defence, 

634,  1081 
of  payment,  required,  655 
Parties,  incompetent  to  contract,  16 
incompetent  to  convey  lands,  32-34 
wanting  in  understanding,  32 
wanting  in  freedom  of  will,  32-34 
wanting  in  complete  ownership,  34 
incompetent  to  receive  conveyance,, 

34-'5 
remedies  by  act  of,  94-1 56.     See  Re- 
lease. 
by  act  of  party  injured,  94-134 
by  joint  act  of  all,  134-156 

accord  and  satisfaction,  134-'37 
«     arbitrament  and  award,  137-154 
to  arbitrament  and  award,  138 
causes  in  Federal  courts  by  reason  of 

of  character  of, ,  236-242 
in  Federal  courts,  each  must  be  com- 
petent, 240 
to  actions  at  law,  369-872 
actions  ex  contractu,  369-'70 
actions  ex  delicto,  871-2 
description  of,  in  queritur,  568-'9 
mis-nomer  of,  573-4 
suit  on  contract  against  several,  when 

cause  ready  as  to  some  only,  603 
to  suit,  incompetent  as  witnesses,  at 
common    law,    and    also    husband 
and  wife  of,  689-691 
to  suit,    doctrine  in  Virginia,    as  to- 
competency  as  witnesses,  690-'91 
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Parties — 

to  record,  and  privies,  admissions  of, 

709 
interested,  admissions  of,  709 
change    of,    by    death,    marriage    or 
otherwise,  792-797 
when  there  is  bnt  one  party  on  that 

side,  792-'3 
what  circnmstances  of  change  abate 
the  action,  793-790 
general  doctrine  touching  abate- 
ment, 793-795 
the  circnmstances  affording  cause 
of  abatement,  793-795 
death,  793-795 

where  there  is  but  one  party 

on  that  side,  793 
where  there  are  several  par- 
ties on  that  side,  794,  795 
marriage  of  a  woman,  795 
insanity,  795 
conviction  of  felony,  795 
cessation  of  powers  of  personal 
representative  or  committee, 
793 
exceptions   to    general    doctrine 
touching  abatement  of  aotione, 
795-'6 
where  event  happens   after  ver- 
dict and  before  judgment,  795 
where  thefe  are  several  parties  on 

that  side,  795  "'6 
in  equity,  where  number  of  par- 
ties exceeds  thirty,  796 
where  the  cause  is  revivable,  796 
mode  of  revival  of  actions,  796-7 
nature  of  process  to  revive,  796 
to    substitute    new   plaintiff, 

796 
to    substitute    new  defencbmit, 
796 
mode  of  obtaining  process  to  re- 
vive, 796-7 
consequences  of  revival,  797 

new   party   entitled   to    continn- 

anee  generally,  797 
where   fiduciary's   powers    cease, 
797 
consequences  of  delay  in  reviving, 

797 
causes  neglected  by,  797 
to  execution,  must  conform  to  judg- 
ment, 800-801 
change  of,  by  death,  marriage,  etc., 

as  to  execution,  801 
want  of  proper,  when  available  in 

appellate  court,  869 
new,  to  biU  in  equity,  1131,  1132    . 
want  of  proper,  when  available  on 

demurrer,  ll't9 
provisions  bv  statute  in  Virginia  as 
to,  1151 

where  unknown,  1151,  1213 
where  the  number  exceeds  30, 
1151 


Parties — 

in  equity,  decree  may  be  in  favor  of 

either  plaintiff  or  defendant,  1199 
no  decree  except  as  between,  1199 
proper  designation  of,  in  decree,  1199, 

1200 
Partition,  conveyance  by,  44-'5 
registry  of,  52 
subject  of  equity   cognizance,   1105, 

1107 
of  lands  abroad,  1201 
bill  for,  when  some  of  the  parties  are 

unknown,  1213 
commissioners    to    make  in    equity, 

1205,  1206-'7,  1214 
report  of  commissioners  and  decree, 

1207,  1214-15 
doctrine  touching  in  equity,  1212-14 
Partners,  promise  of  one  aft«r  dissolu- 
tion,  as  to  statute  of  limitations, 

611-'12 
description  of  in  qweriiur,  569,  1363 
averment  of  dispenses  with  proof  of, 

when,  731,  1065 
execution  against  one,  as  to  effects  of 

partnership,  8 18 
bond  of   one,  in  name  of  firm,  how 

sued  on,  5T3-'4,  966,  967 
matters  of  account  adjusted  in  equity, 

1105,  1108,  1219,  1223 
Partnership,  bond  by  one  partner,   in 

name  of,  how  sued  on,  573-'4,  966, 

967 
proof   of,    when    averred,    dispensed 

with,  when,  731,  1065 
subject  of   equity   cognizance,  1105, 

1108 
matters  of  account  connected  with, 

cognizable  in  equity,  1219,  1223 
agreements  of,  forms,  1318-'20 

general,  1318 

special,  1319-20 

"  limited,"  1320 
Part  payment,  653-655 

plea  of,  nature  and  form,  654-'5 
form  of  plea  of,  1167 

See  Payment. 
Parts,   of    which   declaration    consists, 

567-589 
of  which  plea  consists,  635-640,  669 
of  bill  in  equity,  1122-1126 
of  plea  in  equity.  1172-3 
of  answer,  1182-'3,  1186-'7  • 
of  Ubel  in  admiralty,  1258-'9 
Passenger,  contracts  to  transport,  when 

in  admiralty,  250 
Patent-right,  and  copy-right  causes  cog- 
nizable   exclusively      in     Federal 

courts,  248,  268 
value  immaterial  in  U.  S.  circuit  and 

supreme  courts,  268,  283-4 
scire  facias,  or  bill  to  repeal,  498-'9 
limitation  to,  507,  510 
Patronage,-  church  disturbance,  and  rem- 
edy, 492 
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■peris,  persons  suing  in  forma,  as  to 

ists,  791-'2 

pers,  218,  224 

ment,  defence  of,  distinguished  from 

set-off,  206,  223 

•esumption  of,  from  lapse  of  time, 

502,  503 

•esumption  of,  how  repelled,  502,  503 
money  into   court,  610-12 ;  form 

of,  1467 

eaof,  652-655 

appHcable  only  to  action  on  bonds, 
655 

in  action  on  simple  contract,  proved 
under  general  issue,  655 

in  issue  upon,  bond  to  be  produced 
at  trial,  652-'3 

in  case  of  penal  bonds,  653 

form  of,  653,  1467 

in  p&rt,  653-655 

plaintiff  to  take  judgment  for  ex- 
cess, 654 

else  action  discontinued,  654 

at  next  term  discontinuance  set 
aside,  but  causef  continued,  654 

form  of  part,  654-5 

account  of,  unless  plea  describes, 
655 

ay  be  in  collateral   things,  but  to  be 

described  in  plea,  655 

'  jurors,  686 

36,  surety  of,  4,  5 

11  of,  of  equity  cognizance,  1105-'6, 

1107 

rm  of  scire  facias,  upon  recognizance 

to  keep,  1504 

Jiarities  of  common  law  pleading, 

532-'3,  1066-1068 

.uses  of,  633,  1067-8 

iliars,  court  of,  191 

aniary  causes,  in  ecclesiastical  courts, 

12 

igree,  of  heirs,  to  be  shown  in  plead- 

g,  971 

■s,  house  of,  187-'8,  201 

il  bill  or  bond,  19  ;  form,  19,  1307 

rfeiture  of,  19 

odern  doctrine,  by  statute,  damages, 

19,  25,  786 

feet  of  payment,  653  ;  plea  of  in,  653 

iclaration  on,  form  of,  1368 

ilty,  of  bond  forfeited,  19,  20,  25 

odern  doctrine  by  statute,  damages, 

19,  26,  786 

I  landlord  for  illegal  distress,  118 

id  forfeiture  under  Federal  laws,  ex- 
clusively in  Federal  courts,  207 

ider  Federal  laws,  in  U.  S.  courts, 

253-'4,  268 

r  frauds  in  jury  service,  686 

bject  of  equity   cognizance,    1106, 

1107 

sclosure  subjecting  respondent  [to, 

not  compelled,  1164-1166 

sion,  of  U.  S.  judges,  278-9 


Peremptory  plea,  632-669.     See  Pleas. 
nature  of,  632 

names  for,  besides,  to  the  action,  in 
bar,  to  the  merits,  to  issue,  issuable, 
632 
several  sorts  of,  632-669 
by  way  of  traverse,  633-650.     See 

Traverse. 
by  way  of  confession  and  avoidance, 
650-669.       See    Confession    and 
Avoidance. 
commencements  and   conclusions  of, 
1023-1025 
commencements,  1023-4 
at  common  law,  1023-'4 
by  statute,  1024 
conclusions,  1024-5 
at  common  law,  1024 
by  statute,  1024-'5 
repUcations  to,   commencements  and 
conclusions  of,  1027-1030 
commencements,  1028-'9 
conclusions,  ] 029-30 
subsequent  pleadings,  commencements 

and  conclusions  of,  1030-31 
commencements   and   conclusions  of, 
where   matter   arose   after  previous 
plea,  or  after  commencement  of  ac- 
tion, 1032 
commencement    and    conclusion    of, 

when  by  way  of  estoppel,  1033 
commencement    and    conclusion    of, 
when  to  iut  a  pa/rt  of  action,  1033-4 
in  action  of  replevin,  1034 
onerarinon,  1034-'6 
where  tenders  issue,  1035 
consequence  of  defect  in  commence- 
ment, etc.,  1036 
if  bad  in  part,  bad  altogether,  1036-7 
Performance,  of  award,  145-161 
what  sufficient,  146 
modes  of  enforcing,  146-151 
in  submission  a* coOTJreowfaM,  146-150 
in  statutory  submission,  151 
of  conditions  precedent,  to  be  averred 

or  excused,  579,  585,  967 
annexed  to  any  contract,  to  be  stated, 

584 
replication  to   plea  of,  to  set   forth 

breach  of  condition,  920-21,  989 
of  condition  or  of  covenant,  to  be  al- 
leged  with  certainty  and  with  full 

particulars,  986-990 
general  rule  as  to  mode  of  averment, 

986-7 
forms  of  pleas  of,  1469,  1470 
form  of  pleas  excusing,  1471 
exceptions  to  general  rules,  987-90, 
1003-'7 
where    subject    comprehends    a 
great  multiplicity  of  particulars, 
987-'8,  1003-'4 
where  upon  condition  to  indem- 
nify, plea  is  non  damnificatius, 
988,  1004-'5 
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^Performance — 

where  it    relates  to  matters  set 
forth  in   another  -writing,   not 
negative  nor  dUjunctme,  988- 
990.  1005-'7 
replication     shows     specially     the 
breach,  989,  1003 
Perjury, conviction  of,renders  infamous, 
693 
number  of  witnesses  to  convict,  713 
Per  quod,  damage  laid  with,  in  slander, 
378 
consortium  amidt,  in  action  for  beat- 
ing wife,  435 
sercUium  amisitf  in  case  of  daughter 
or  servant,  439-'40,  442 
Person,  modes  of  securing  rights  relating 
to,  2 
absolute  rights,  2-12,  372-430 

See  Absolute  Bights. 
relative  rights,  12-15,  430-444 

See  Belative  Bights. 
pleas    to    the    disability   of,    827-8 ; 
form,  628 
Personal  actions,  for  rent,  130-134,  485- 
'87 
for  freehold  rents,  130,  485 
debt,  131,  485-'6 
assumpsit,  131-3,  486 
covenant,  133,  486 
account,  133,  486-7 
several  kinds  of,  345-357 
ex  contractu,  345-8 

debt,  when  proper  or  not,  345 
covenant,  345 
account  or  accompt,  346 
trespass  on  the  ease  in  assumpsit, 
346-'8 
(X  delicto,  348-357 
detinue,  348-9 
replevin,  349-50 
interpleader,  350-54 
delivery  or  forthcoming  bond,  354- 

'55 
trespass  ni  et  arnds,  355 
trespass  on  the  case,  355-'7 

trespass  on    the  case   generally, 

355-'6 
in  trover  and  conversion,  356-7 
in  slander,  357 
in  Ubel,  357 
limitation  to,  507-509 
prolongation  of  hmitation  by  disabili- 

ties,  513. 
when  transitory  at  common  law,  525- 

'26 
always  transitory  in  Virginia,  526 
where  instituted,  526-'7 
how  liable  to  be  abated,  792-'4 
when  and  how  revivable,  793-'5 
Personal  liberty,  in  what  it  consists,  9 
mnniments  of,  9,  10 
modes  of  preventing  injuries  to,  9,  10 
public    punishment,    and    private 
damages,  9 


Personal  liberty — 

habeas  cm-pus,  9,  10 
resistance  and  self-defence,  10 
wrong  to,  and  remedies,  402-429 
nature  of  wrong,  402 
remedies,  402-429 
means  of  removing  imprisonment, 
402-429 
writ  of  mainprise,  402 
writ  de  odio  et  aUa,  403 
writ  de  homine  replegiamdo,  404 
writ  of  habeas  corpvs,  404-429 
remedies  to  obtain  redress,  429 
Personal  property,  wrongs  which  affect, 
and  remedies  therefor,  445-462 
decree  for  in  equity,  enforced  by  ex- 
ecution, 798.     See  Property, 
specific,   execution  to  regain  posses- 
sion, 803,  805-'6 
Personal  representatives,  right  to  rent, 
119 
refunding  bond,  27 ;  form,  1311 
hability  for  rent,  122 
right  to  sue  in  Federal  leourts,  241 
set-off,  for  or  against,  658-9 
form  of  declaration  against,  for  goods 
taken  in  decedent's  life-time,  1424 
rules  as  to  giving  costs  against,  790 
revival  of  action  by,  or  against,  793, 

794 
forms  of  sdre  facias  to  revive  actions 

against,  1499-1503 
appointment  of,  appeal  in  causes  con- 
cerning, 228-'9,  856,  859 
actionsof  account  by  and  against,1216, 

1217,  1223 
accounts  of,  mode  of  settling  by  com- 
missioner, 1223-1250 
statutory  provisions  to  insure  doe 
accountability,  1224-1226 
designation  of  commMsioner  of  ac- 
counts, 1224-'5 
inventory  and  appraisement,  1225 
account  of  sales,  1225 
annual    settlement  of   accounts, 

1225-'6 
withdrawing  fund,  1226 
rules  governing  settlement  of  ac- 
counts, 1226-1248 
time  within   which  to  be  made, 
1227-'8 
at  common  law,  1227 
by  statute  and  penalty  for  de- 
fault, 1227-'8 
assets  chargeable,  1228-'9 
disbursements    to    be     credited, 

1230-'31 
vouchers  to  be   produced,  1231- 
1234 
nature     and     disposition    of 

vouchers,  1231-1233 
snrcharging      and     falsifying, 
1233-'4 
compensation  to  fiduciary,  1234- 
1236 
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mode  of  charging  interest,  1236- 
1239 
transactions    in    Confederate    cur- 
rency, 1240-1243 
mode  of  stating  accounts  and/or- 
mula.  1243-1250 
commissioner's  report,  1243-1245 
formula  of  statement,  1246-'7 
notes  on,  1248 
exceptions  to  commissioner's  report, 
and  recommitment,  1248-1250 
conveyance  of  lands  by,  form,  1327 
erional  security,  right  of,  3-9 
particulars  in  which  it  consists,  8,  373 
modes  of    preventing   invasions  of, 

3-9 
wrongs  which  affect,   and  remedies, 
373-402 
security  for  life,  and  remedies,  373, 

374 
security  of  limbs  and  body,  and  re- 
medies, 374-377 
security  of   health,  and  remedies, 

377 
security  of  reputation  and  remedies, 
377-402 
'ersona/m,  remedies  in,  251,  252,  1256, 
1259-'60 

See  In  personam. 
etition,  to  government,  when  not  ac- 
tionable for  defamation,  388 
of  right,  proceeding  against  comm'th, 

493,  494,  1098 
to   circuit  court  of  county,   etc.,  in 

case  of  wrongful  escheat,  493,  495 
to  circuit  court  of  city  of  Bichmond, 
'    493,  496 

for  appellate  process,  862,  884 
when  to  be  allowed,  862 
must  assign  errors,  862 
to  whom  to  be  pr.esented,  862 
terms  on  which  granted,  862 
in  admiralty,  1289,  1290 
'etition  of  right,  enactment  of  statute 
of,  409-'10 
'etitory  suits,  in  admiralty,  1256-'7 
'hysioians,  licensed,  exempt  from  jury 
service,  683 

He-poudre,  court  of,  179 
'ilotage,  in  admiralty,  250 
'lace,  for  distress  for  rent,  112 
for  suing  in  U.   S.   courts,  273-276 
and  time  in  pleading,  574-'5,  590 
and  time  of  sale  nnder  fl.  fa.  855-'6 
what  certainty  of  is  required  in  plead- 
ing, 953-960 
reasons  for,'  originally,  953-4  ' 
gradual  changes  in  doctrine,  954-'5 
modem  doctrine,  955-'6 
local  and  transitory  actions,  956-959 
'laintiff,  names  of  pleadings  filed  by, 
565 
opens  and  concludes,  if  he  has  aught 
to  prove,  649-50,  734 


Plea,  to  jurisdiction,  when  to  be  filed, 
531 
familiar  illustration  of,  554, 556, 558, 561 
answer  to  declaration,  565 
in  abatement  in  ejectment,  595 
in  bar  in  ejectment,  not  guilty,  595 
to  issue,  to  the  action,  to  the  merits, 

in  bar,  what,  685 
to  issue,  to  set  aside  office  judgment, 

605,  882 
dilatory,  which  does  not  set  aside  of- 
fice judgment,  605 
puis  darrein  continuance,  605 
entry  of,  to  set  aside  office  judgment, 

882 
singleness  usually  required  at  common 

law,  613 
several  allowed,  at  common  law,  when, 
613,  947-951 
to  each  of  several  counts  of  declara- 
tion, 613,  947-'8 
to  different  parts  of  the  complaint, 

613,  947-'8 
to  each  of  several  defendants,  613, 
947-'8 
several    allowed    by   statute,    614-'15 
948-'51- 
in  respect  to  defendant  alone,  in  his 
answer  to  the   declaration,    614, 
948-'9 
by  statute,  4  lik  5  Anne,  c.  16,  as  to 

fact,  613,  948-'9 
by  Virginia  statute,  as  to  law  and 
fact,  614,  949 
form  of  pleading,  948-949 

in  abatement  or  in  bar,  614,  949, 

951 
without  leave  of  court,  614,  615, 
951 
plea    and  demurrer  to  same  matter, 

doctrine,  951-'2 
second  or  subsequent,  how  introduced, 

615 
actionem  non  and  prayer  of  judgment, 

615-'16 
defence  by,  624-669 
dilatory,  624-632 
at  what  stage  pleaded,  625 
affidavit  to  verify,  625 
several  sorts  of,  625-632 
to  jurisdiction,  625-'30 
in  suspension,  626-'7 
in  abatement,  627-'32 
for  disabihty  of  person,  627- 

628 
to  declaration,  628-632 
for  variance  from  writ,  628- 

629 
defect  in  declaration,  629- 
632 
on  its  face,  630 
deTiors,  630-32 
misnomer,  630 
non-joinder  of  co-con- 
tractor, 630-'32 
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peremptory,  632-669 
nature  of,  632 
several  sorts  of,  632-669 
by  way  of  traverse,  633-650 
common  traverse,  633 
general   traverse  or   general 
issue,  633-647 
characteristic  of,  633 
scope  and  extent  of,  633-  '4 
reformation  in  England,  by 

Statute,  634 
parts  of,  635-'40 
forms  and  scope  of  in  the 
several  actions,  640-47 
debt  on  bond,  640 
debt  on  simple  contract, 

641-'43 
covenant,  643 
detinue,  043 
assumpsit,  644-46 
trespass  on  the  case,  ex- 

delicto,  646       ^ 
trespass  vi  et  arnds,  647 
spesial  traverse,  647-50 
by    way    of     confession     and 
avoidance,  650-69 
nature  of,  650 
division  of,  909 
color  implieJ,  650,  910 
color   express,   650-52,   910, 

913 
instances  of,  652-669 
payment,  652-3 
part  payment,  653-655 
set-off,  655-657 
general,  655-661 
special,  661-667 
statute  of  limitations,  667- 
669 
forms  of,  653,  654,  666,  668, 
669,  909 
parts  of  peremptory  plea,  635- 
640,  669 . 
title  of  court,  names  of  parties, 

commencement,  635 
defence,  formal,  636 
defence,  half  and  full,  636 
defence,  dispensed  with  in  Vir- 
ginia, 637 
actionem  non,   object    of    and 
when    dispensed  with,   615- 
616,  637-8,  640 
conclusion,  639,  640 
tender  of  issue  upon  traverse, 

639-'40,  924,  1035 
verification  upon  new  matter, 

639-'40,  924 
prayer    of    judgment   upon 
verification  and  when  dis- 
pensed with,  639-40,  1035 
puis  darrein  continuance,  647 
express  color  confined  to,  and  to  ac- 
tions of  assize,  trespass  on  the  case 
and  trespass,  650,  910 


Plea— 

nul  tiel  record,  678 

alleged  '  to  be  improperly   excluded, 
bill  of  exceptions  must  show  rele- 
vancy, 746,  872-'3 
stating  no  defence,  not  cured  by  sta- 
tute of  jeofails,  766-'7 
should  be  set  forth  with  certainty, 

990-92 
must  be  pleaded  in  due  order,  1054-6 
order  of  pleading,  1054-1056 
sham  pleas  discountenanced,  1064-5 
in  equity,  to  bills,  1154-1 175 

when  applicable  in  general,  1154 
«     objections  to  be  presented  by,  1155- 
1168 
in   case   of  original  bills,    1155- 
1167 
praying  relief,  1155-1163 

subject    not    within  '  equity 

jurisdiction,  1156 
some   other  court  of   equity 

has  jurisdiction,  1150 
plaintiff  under  pergonal  disa- 
bility to  sue,  1156 
plaintiff   not  the   parson-  he 

prdtends,  1157 
plaintiff,  or  some  of  them,  has 
no  interest  in  the  subject, 
1157 
plaintiff  has  no  right  to  call 

on  defendant,  1157 
defendant  is  not  the  person 

allegel,  1157 
defendant  has  no  interest  in 

the  subject,  1157 
plaintiff  no,t  entitled  to  relief 
sought,  1157-1162 
by  reason  of  matter  of  re- 
cord in  equity,  1158 
matter     of      record     else- 
where, 1158-60 
matter  in  pais,  1160-62 
stated  account,  1160 
award,  1160 
release,  1161 
will  or  conveyance,  1161 
statutory  bar,  e.  g.  sta- 
tute    of     limitations, 
1161-'2 
bin  insufficient  for  purposes 

of  justice,  1162 
needless    multiplication    of 
suits,  1163 
not  praying  relief,  1163-1167 
discovery  not  compellable  in 

equity,  1163 
plaintiff  has  no  interest  in 

subject,  1163-'4 
defendant  has  no  interest  in 
subject  to  make  him  liable, 
1164 
situation  of  defendant  makes 
it  improper  to  compel  dis- 
covery, 1164-7 
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discovery  may  subject  de- 
fendant   to    pains     and 
penalties,  1164-1166 
or  to  a  forfeiture,  1166 
or  involves  betrayal  of  pro- 
fessional    confidence, 
1166-'7 
or  may  operate  against  de- 
fendant as  purchaser  for 
value,  etc.,  1167 
in  case  of  bills  not  original,  1167 
in  case  of  bills  in  the  nature  of 
original  bills,  1167-8 
cross  bills,  1167 
bills  of  review,  and  in  the  nature 

of  bills  of  review,  1168 
bills  to  impeach,  decree  for  fraud 

or  surprise,  1168 
bills  in  the  nature  of  review  or 
supplement,  1168 
nature  of,  in  general,  1168-1171 
form  and  structure  of,  1171-1173 
signed  by  counsel,  1172 
manner   of  offering   them    to    court, 

1173 
manner  in  which  their  validity  is  test- 
ed, 1173-1175 
forms  of,  1460-1490 
dilatory,  1460-1462 
peremptory,  1463-1490 

by  way  of  traverse,  1463-1466 
common  traverse,  1463 
general  traverse,  or  issue,  1464- 

1465 
special  traverse,  1466 
by  way  of  confession  and  avoid- 
ance, 1467-1490 
payment,  1467 
part-payment,  1467 
payment  of  money  into  court, 

1467 
non-damnijicatus,  1468,  1469 
did  indemnify,  1469 
conditions    performed,     1469, 

1470 
excuse  of  performance,  1471 
S8t  off  general,  1471 
set  off,  special,  1473 
statute    of     limitations,    1474. 
•  1475 

infancy,   1475 
coverture,  1475 
usury,  1476 
gaming,  1476,  1477 
release,  1477 
parol  agreements,  1478 
accord  and  satisfaction,  1478 
duress,  1479 
tender,  1480 
alien  enemy,  1481 
pUne  administra/Bit,  1481 
pleneadminist/ramtprmter,  1482 
nul  tiel  record,  1483 
to  new  assignments,  etc.,  1490 
Vol.  IV.  —103 


Plea— 

puis  darrein  continitance,  1490 
Pleading,  accord  and  satisfaction,  mode 
of,  187 
exposition  of  doctiine  of,  549-673 
general  nature  of,  and  its  objects,  548- 
562 
formerly  ore  tenus,  now  in  writing, 

548 
instances  of,  549-551,   554-'5,  556- 

562 
objects,  551,  553-4 
design,  according  to  Lord  Hale,  563^ 

621 
mode  adopted,  and  its  advantages, 

552,  553 
causes  of  peculiarities  at   common, 
law,  533,  888 
history  of,  562-565 
little  or  no  science  in  until  'E^vr.  I, 

562 
fundamental  principles  established 

in  Edw.  II,  562 
attained    perfection,    Edw.   Ill   to 

Edw.  IV,  562,  563 
Coke's  etymology,  562 
too  nice,  curious  and  prolix  in  Hen. 

VII,  and  afterwards,  563 
cause  of  deterioration,  563 
reform  pursuant  to  Statute  3  and  4 

Wm.  IV,  563 
innovations  in  certain  States,   563— 
565 
alternate  allegations,  565-673 
object  to  produce  an  issue,  565 
to  impart  to  the  issue  materiality, 
singleness,  certainty,  without  ob- 
scurity or  confusion,  565 
names  of  alternate  allegations,  565, 
566 
declaration,  narratio  or  conte,5GG- 
606 
when  and  where  filed,  566 
rule  to  plead,  566 
proceedings  by  defendant,  when 
declaration  is'  not  duly  filed, 
667 
structure  of,  567-598 
parts  of  which    it    consists, 
567-689 
title  of  court  and  rules,  568,, 

1064 
queritur,     568-571.        See 

Qu^ritur. 
statement  of  cause  of  ac- 
tion, 571-588 
all    needful  circumstan- 
ces, 571-  2 
guod  cum,  or  whereas,  to 

be  avoided,  572 
certainty  required,  572 
prolixity  to  be  avoided, 

572-'3 
description  of  parties  in,. 
573 


1634 


INDEX. 


Pleading — 

misnomer  of  parties,573, 

574 
mistake    in     names    of 

gtrangeis,  574 
place  and  time  of  facts, 

doctrine,  574-'5 
averments  in  sundry  ac- 
tions, 575-588 
,  breach  in  actions    ex-con- 

tractM,  588 
conclusion  and  production 
of  mite,  588-'9 
general  principles  in  framing 

declaration,  589-'90 
at  common  law,  590 
by  statute  in  Virginia,  590 
statements    of   place    and 

time,  590 
allegations  merely  formal, 

590 
profert    of    sealed   instru- 
ments, 590 
account  of  items  iu  assump- 
sit, 590 
on  policy  of  insurance,  590 
forms  of  declaration  and  notes 
thereon,  590-'98 
debt  on  bond,  590-593 
ejectment,  593-'8 
covenant,  881 
forms  of  declarations,1361-1459 
ofliee  judgments,  589-606 
what  are,  598 

for  default  of  appearance,  599- 
604 
at  what  period  entered,  599- 
601 
common  order,  599  ;  form, 

882 
at  what  rule-day,  599-600 
making  up  of  court  docket, 

600 
delay  obviated,  600,  601 
form  of,  882 

when  it  becomes  final,  601 
when  writ  of  inquiry  needed, 
and  how  executed,  601-603 
form  of  entry  of  writ  of  in- 
quiry, 882 
proceeding    when    cause    is 
ready  as  to  some,  and  not 
as  to  other  defendants,  603- 
604 
by  confession  in  clerk's  office, 

604 
when  and  how  set  aside,  604-'5 
form  of  setting  aside,  882 
mating  out  court  docket  before 

term,  605-6 
mle-book,  606 
defence,  606-609 
certain  incidents  to,  606-'12 
imparlances,  606-7 
views,  607-'8 


Pleading- 


aid-prayer,  608 

voucher  to  warranty,  608 

oyer,  608-610 

parol  demurrer  610 

payment  of  money  into  court, 

610-612 
general  principles  of  defence, 
612-618 
at  common  law,  612 
by  statute  in  Virginia,  612-'18 
defendant  may  plead  sev- 
eral matters  of  Icm  and 
fact,  613-'16 
no  formal  defence  required 

in.  plea,  615 
mode  of  introducing  sec- 
ond, etc.,  plea,  615 
actionem  non,  pveclvM  non, 
and  prayer  of  judgment, 
615-'16 
doctrine    of    protestation, 

616-'17 
conclusion  of  special  tra- 
verse, 617 
similiter  or  joinder  in  de- 
murrer dispensed  with, 
617-'18 
the /or»i  of  defence,  618-669 
demurrer,  618-624 

form  of,  618-622,  1463 
general,  618-620 
special,  620-622 
effect  of,  622-624 
at  common  law,  622 
in  Virginia,  G22 
modem  practice,  622 
considerations  as  to  de- 
murrer, 623-'24 
by  way  of  plea,  624-669 
dilatory  pleas,  624-632 
when  to  be  pleaded,  625 
how  verified,  625 
several  sorts  of,  625-632 
to  jurisdiction,  625-'6 
in  suspension,  626-'7 
in  abatement,  627-632 
forms  of  dilatory  pleas,  626, 
628,  629,  631,  1460-1462 
peremptory  pleas,  632-89 
nature  of,  632-669  ;  form, 
882 
by    way   of    traverse, 

633-650 
See  Traverse. 
forms   of,    640,    641,    643, 
644,  646,  647,   1463-1466 
by  way  of    confession    and 
avoidance,  650-669 
division  of  such  pleas,  909 
forms   of,    C53,    654,    666, 
668,     669,      909,     1467- 
1483 
express  color,  650-652,  910, 
913 
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sundry  instances  of  snoh 
pleas,  652-669 
sSTBTal  parts  of  pleas,  669 
replications,     669-672 ;    form, 

670,  671,  883,  1483-1487 
rejoinder,    672-'3 ;    forms    of, 

1487-1489 
sur-rejoinder,    673  ;  forms    of, 

1489 
rebutter,  673 
sur-rebutter,  673 
the  issue,  678  ;  form,  883 
any  defect,  imperfection  and  omission 
in,  when  cured  by  statute  of  jeo- 
fails, 765,  851,  866-'7 
stating  no  cause  of  action,  or  no  de- 
fence not  cured  by  statute  of  jeo- 
fails, 766-'7,  851,  866-'7 
principal  rules  of,  887-1088 
object  of  all  pleading,  887 
methods  of  other  systems  of  plead- 
ing, 887-8 
common  law  method,  888 
causes  of  peculiarities  of  common 

law  method,  888 
subordinate  objects  of  common  law 
method  and  corresponding  classi- 
fication of  rules,  888-'9 
nature  and  properties  of  pleading 

in  general,  913-914 
■various  classes  of  rules,  889-1088 
rules  tending  to  produce  an  issue, 

889-925 
rules  tending  to  secure  materi- 
ality of  issue,  925-931 
rules  tending  to  produce  single- 
ness In  the  issue,  931-952 
rules    tending    to    produce    cer- 
tainty, 952-1011 
rules    tending    to    prevent    ob- 
scurity  and   confusion,    1011- 
1037 
rules  tending  to  prevent  prolixity 

and  delay,  1038-1047 
certain  miscellaneous  rules,  1047- 
1066 

See  Rules  of  Pleading. 
■conclusion  of  discussion  of  pleading, 
1066-1088 
characteristic  peculiarity  of    com- 
mon law  pleading,  1066-1068 
methods  of  judicial  altercation  in 

other  systems,  1068-9 
advantages  of  common  law  method, 
1069-1072 
undisputed  and  immaterial  mat- 
ter cleared  away  by  the  effect 
of  the  pleading  itself,  1070 
precise  points  admitted  and  de- 
nied,    ascertained     with    cer- 
tainty, 1071 
parties  made  acquainted  with  pre- 
cise points  before  trial,  1071- 
'72 


Pleading — 

objections  to  common  law  system, 

and  how  obviated,  1072-1088 
Mr.    Stephen's    objections,    and 
how  obviated,  1072-1084 
objections,  and  corrections  by 
statute,  1072-1081 
tendency    to    decide    causes 
upon    matter    of    form, 
1072-'3 
demurrer  for,  form,  1073, 
1074 
obviated  by  statute,  1073, 

1074 
objection  to  statute,  1074 
certain  dilatory  pleas,  as  to 
jurisdiction,  misnomer, 
etc.,  1074-'5 
obviated  by  statute,  1075 
absolute  singleness  of  issue, 
1075-1077 
common  law  does  not  de- 
mand    absolute     single- 
ness, 1075-6 
relaxation  of   requirement 

in  pleas,  1076 
is  further  relaxation  pro- 
per? 1076-'7 
wide  effect  allowed  to  certain 
general  issues,  1077-80 
what    general    issues  spe- 
cially, 1077 
objections    to     such   wide 
scope,   1077-'9 
do  not  separate  questions 
of  law  and  fact,  1077-8 
conceal  the  merits  of  the 
case,  and  occasion  sur- 
prise at  the  trial,  1078- 
1079 
provisions  to  correct  these 
mischiefs,  1079-80 
in  England  by  adopting 
narrower  forms,  1079- 
1080 
in  "Virginia   by  allowing 
plaintiff  to  require  par- 
ticulars to  be   stated, 
1080 
excessive  subtlety  and  needless 
precision    required,    1080- 
1081 
obviated  by  statute,  1081 
devices  adopted  by  the  courts  to 
mitigate  objections,  1081-'4 
requirement  of  bill  of  particu- 
lars whenever  needed,  1081 
hypothetical  instructions,  1081- 
1083 
awkward  inversion  of  the  sys- 
tem of  pleading,  1082 
comparison  of,  with  system 
of  pleading,  1082-'3 
bill  of  exceptions  for  misdirec- 
tion, 1083 
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allowance  of  amendments,  1083- 
1084 
Mr.  Evans'  objections,  and  how  ob- 
viated, 1084-1088 
in  equity,  course  of,  1121-1197.     See 

Equity. 
in  admiralty,  1257,  1258-9, 1264-1269 

See  Admiralty. 
forms  of.     See  Forms. 
Pledges  to  prosecute,  1053 
Plene  administravit,  form   of  plea  of, 
1481.     See  Fully  Administered, 
prceter,  forms  of  plea  of,  1482 
Police,  court  of,  proceedings  in,  1089-90 
Police-cognizance,  of  justice  of  peace, 
207-'8 
of  county  court,  217,  218 
of  corporation  court,  224-'5 
Police  and  economy.     See  Public  Police. 
Policies  of  insurance,  court  of,  197 
Poll,  deed,  28 

"Poor  man's  law,"  what  goods  exempt 
by,   from   distress  or  execution,  108, 
820-'21 
Posse  comitatus,  ofacer  to  summon,  824 
Possession,  privation  of  in  case  of  chat- 
tels, and  remedies,  445-462 ' 
writ  to  regain  possession  of  property 

after  judgment  for  it,  805,  806 
title  by  mere,  when  allegation  of,  suf- 
ficient in  party  pleading,  974-978 
in  adversary,  979 
general  doctrine  as  to,  when  title   by 

mere,  is  appUoable,  975-'6 
exceptions  to  general  doctrine,  976-'7 
in  replevin,  976 
real  and  mixed  actions,  977 
Possessions,  ancient,  declarations  as  to, 

706 
Possessory   actions,  340-342,  466-468 
See  Real  Actions. 
process  in,  518,  519 
suits  in  admiralty,  1256-'7 
Postal  laws,  suits  under,  in  tJ.  S.  district 
courts,  255 
in  U.  S.  circuit  courts,  266 
Pound,  for  things  distrained,  114,  115 
Powers,  securing  rights  by,  29,  30 
genera)  nature  of,  29 
common  law  authorities,  29,  30 
letters  of  attorney,  29 
contained  in  wills,  29-30 
under  statutes,  30 
uses,  30 
grants,  30 
forms  of,  30 
of  sale  in  mortgages,  61 
of  attorney,  forms  of,  1322,  1323 
Prayer  of  judgment,  when  used  in  plead- 
ing, 615-'16 
Prmcipe  qtwd  reddat,  writ  of,  in  real  ac- 
tions, 519-521 
in  writ  of  dower,  unde  nihil  liabet, 
524 


Precedents,  in- pleading  to  be   observedr. 

1020-'l 
Prechidi  non,  when  used  in  pleading, 

615-'16 
Preliminary  inspection,  of  judicial  writ- 
ings of  record,  714 
of  public  writings  not  judicial,  721-'2- 
Premature  distress,  void,  118 
Premises,  of  deed,  37 
Preponderance,    of    proof,    determines. 

verdict,  730 
Prerogative  court,  of  archbishop,  192 
Prescription,  services  due  by,  andjre- 
^medies,  490-'91 

Presence,  of  testator,  in  wiUs,  73,  74,  75 
President,  of  court  of  appeals,  230 
of  corporations,  serving  of  process  on, 
533-'4 
Presumption,  of   payment,   doctrine  at 
common  law,  502,  503 
circumstances  which  repel,  502,  503 
Pretium  affectionis,  reason  for  action  of 
detinue,  369 
reason  for  bill  in  equity,  453,  814 
Price,  in  detinue,  586 
Primary  conveyances,  what  are,  43-45 
Principal,  motion  of  surety  against,  1095- 
form  of  notice' of  motion  against,  by 

surety,  1493  ' 
motion  of  bail  against,  1096 
Printing  of  records  in  court  of  appeals,, 

863 
Private  property,  right  to,  an  absolute 
right,  429 
slander  of  title  to,  382-'3 
wrongs  which  affect,   and  remedies, 
444-502 

See  Property. 
Private  statutes,  how  distinguished,  995- 
'96 
doctrine  as  to  pleading  and  proving, 
995-'6 
Private  writings,  as  used  in  evidence, 
725-'8 
production  of,  at  trial,  how  effected,. 
72.5~'7 
when  copies  allowed,  725-'6 
notice  to  produce,  and  proof  of  con- 
tents, 726 
subpmna  duces  teaam,  726 
effect  of  alteration  in  writing,  726- 
'27 
mode  of  proving,  727-'8 
by  subscribing   witnesses,   if  any, 

727 
exceptions  to  rule  requiring  proof 

by  subscribing  witnesses,  727 
hand-writing,  727-8 
admissibUity  and  effect,  728 
Privies,  effect  of  admissions,  as  to,  709 
admissibility  and  effect  of  records  as  to 
719 
Privileges,  of  attorney,  173  <fc  seq. 

of  poor  persons,  in  forma  pauperis,  as. 
to  costs,  791-'2 
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Tri-vity,  in  action  of  account,  316,  460, 
1216 
effect  on  admissions,  709 
not  required  in  equity,  in  matters  of 
account,  346,  460,  1218 
Privy  examination,  of  wife,  for  registry, 

34,  1325 
Prize-causes,  in  admiralty,  203,  252,  267, 
284 
appeal  from  U.  S.  district  to  supreme, 

court,  284,  285 
in'  admiralty,   proceedings   in,    1273- 
1278 
prize,  the  creature  and  property  of 

sovereign  power,  1273 
right   of   captor  derived  from  sov- 
ereign, 1273 
■sentence  of  prize-court  needed  to 

vest,  1273-'4 
in  England,  court  exercises  juris- 
diction   by   special   commission, 
1274 
in  United  States,  by  constitution  and 
law  vested  in  district  courts,  1274 
distinction  between   prize  and  in- 
stance sides  of  court,  1274 
commissioners  of  prize  appointed, 

1274-'5 
■evidence  obtained    from    captured 

ship,  1275 
examinations  in  preparatorio,  1275- 

'76 
further  proof,  when,  1276 
proceeding  purely  in  rem,  1276 
by  whom  set  on  foot,  1276-7 
claim  adverse  to  captors,  1277 
sentence  of  court,  1278 
appeal,  1278 
Prize-court,  203,  252-'3,  1273-1278 
Probable  cause,  want  of,  in  action  for 
malicious  prosecution,  393,  398-'9 
averment  of  want  of,  967 
for  attachment,  482 
Probate,  of  wills,  81-90 
necessity  for,  81 
■wills  of  chattels,  81 
wills  of  lands,  81 
within  what  time  made,  82 
by  whom  propounded  for,  82 
in  what  county,  83,  »4,  216,  222,  325 

in  England,  192,  200,  304-'5 
in  what  manner,  84-88 
ex-parte,  84 
inter  partes,  85 
proof  to  be  submitted,  85-88 
effect  of  probate,  88-90 
exparte,  88-90 
inter  pa/rtes,  90 
courts  of,  proceedings  in,  1089 
profert  of,  589,  590,  1061-1063 
form  of  profert,  1364,  1365 
Probate,  divorce  and  admiralty  division 
of  high  court  of  justice  in  England, 
200 
profert  of  letters  of,  589 


Procedendo,-v/rit  of,  to  review  judgments, 
276,  300 
to  prevent  unreasonable  delav  of  jus- 
tice, 326,  310 
grounds  prepared  for,  615 
Proceedings,  in  action  at  law  from  be- 
ginning to  end,  517-881 
process  to  cause  defendant  to  appear, 
517-547 

See  Process. 
the  pleading  and  its  incidents,  547- 
673 

See  Pleading, 
general  nature  and  objects  of  pleading, 

548-562 
history  of  pleading,  562-65 
alternate  allegations  in  pleading,  565- 
673 
declaration,  566-606.     See  Deola/ra- 

tion  and  Office  Judgment. 
defence,  606-669.     See  Defence. 
certain  incidents  to  the  defence, 

006-612 
general  principles  of  defence,  612- 

618 
form  of  defence,  618-669 

demurrer,    618-'24.      See  De- 

mwrrer. 
defence  by  way  of  plea,   624- 
669 

See  Plea. 
replications,    669-672.      See  Re- 
plication. 
rejoinder,  672.     See  Rejoinder. 
sur-re joinder,  673.      See  Bur-re- 
joinder. 
rebutter,  073 
sur-rebutter,  673 
the  issue,  673 
the  decision  of  the  issue,  673-777.    See 
Isms. 
certain  preliminary  particulars,  674- 

676 
modes  of  deciding  issues,  676-777 
issues  in  law,  676-'7 
issues  in  fact,  677-777 
modes  of  trial  erroneously  so 

called,  678-9 
modes  of  trial  no  longer  used, 

679-'81 
modes  of  trial  still  employed, 
681-777 

See  Trial  and  Jury. 
judgment,  777-792.     See  Judgment. 
nature  of  judgments,  777-785 
when  the  cause  comes  to  issue, 

778--80 
when  the  cause  comes  not  to  issue, 

780-785 
amount  of  judgment,  785-788 
doctrine  touching  costs  of  suit, 
788-792 
change  of  parties  by  death,  etc., 

792-797 
causes  neglected  by  parties,  797 
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execution,   writ   of,   797-846.      See 

Execution. 
appellate  proceedings,  846-881 
See  Appellate  Proceedings. 
the  several  sorts  of  appellate  pro- 
ceedings, 846-856 
course  of  appeal,  856-858 
stage  of    cause   when    appellate 
proceedings  may  be  had,  858- 
861 
mode    of    conducting    appellate 
proceedings,  861-881 
in  courts  of  probate  and  administra- 
tion, 1089 
in  courts  of  police   and  economy, 

1089-'90 
in  motions  generaUy,  1090-1097 

See  Motions. 
in  suits  in  equity,  1097-1254 

See  Egwity. 
in  admiralty,  1255-1306 
See  Admiralty. 
Process,  to  commence  suits  in  Federal 
courts,  local  rules  for,  273-276 
to  conimence  actions,  517-547 
nature  of,  517-524 
at  common  law,  517-'18 
in  Virginia,  518-534 
in  real  actions,  518-521 
in  personal  actions,  521-523 
ex-contractu,  521-'23 
ex-delicto,  523 
in  mixed  actions,  523-524 
form  of,  524-'5 

whence  and  how  obtained  in  Vir- 
ginia, 525-531 
whence,  525-527 
how,  527-531 

mode  of  objecting  to  jurisdiction, 
531 
mode  of  executing,  531-545 
by  what  officer,  531-2 
manner  of  executing,  532-539 
generally,  532-'3 
against  corporations,  533-'4 

See  Corporationa. 
carriers,  not  corporations,  534 
non-repidents  of  State,  534-'9 
See  Non-reddents. 
mode  of  securing  to  plaintiff  ef- 
fect of  suit,  539-545 
prior  to  1850,  by  bail,  539-'40. 

See  Bail. 
since,  1850,  540-545 
bail,  540-41 

attachment,     541-545.       See 
Attachment. 
return    of    process    and     conse- 
quences, 545-'6 
See  Return. 
rules  and  rule-days,  546-'7 
See  Mules  and  Mule-days. 
of  appellate  court,  nature,  846-881 
See  Appellate  Proceedings. 


Process — 

want  of,  when  available  in  appellate 

court,  868-9 
j  ndicial  mode  of  pleading,  as  authority, 

983-'85 
in  equity,  1111-1151.     See  Bmbpoma. 
in  admiralty,  to  convene  parties,  and 
proceedings  therewith,  1259-1264 
See  Mesne  Process. 
Prochein  ami,  of  infant  plaintiff,  161, 
569 
infant  suing  by,  description  ot,  1368 
Pro-amfesso,  taking  bill  in  equity,  1120, 
1121 
taking  libel  in  admiralty,  1261-1264 
P&otor,  160,  161,  163,  249 
Procurator,  160,  161.     See  Proctor. 
Production   of    issue,   chief    object  of 

pleading,  551,  553,  565,  887 
Production   of  suite,  588-9,  591,  593, 

1052-'3 
Prof  ert,  of  specialty  in  pleading,  583-'4, 
587-'90,  591,  593,  1061-1063 
excuse  for,  583-'4 
dispensed  with  by  statute  in  Virginia, 

584,  1063 
of  letters  of  probate  or  administration, 

589-590 
doctrine  of,  with  limitations,    1061— 

1063 
of  letters  of  probate  and  of  administra- 
tion, form  of,  1364,  1365 
Professional  confidence,  in  lawyers,  in- 
violate, 176,  708, 1167 
Professors,  tutors,  and  pupils  in  semi- 
naries, exempt  from  jury  service,  683 
Prohibition,    to  justice  of  peace,    206- 
207 
from   corporation   and   circuit  court, 

222,  228 
court  of  appeals,  231,  232 
mode  of  revising  judgments,  299 
to  prevent  encroachment  of  jurisdic- 
tion, 312-319,  326 
nature  of,  312,  313 
proceedings  in,  in  England,  313-315 
proceedings  in,  in  Virginia,  315-319 
cases  where  it  has  been  awarded,  318 
cases  where  it  has  been  denied,  319 
Prolixity,    and   delay  in  pleading  to  be 
avoided,  554,  572,  987-990 
bill  of  particulars  in   assumpsit,    to 

avoid,  572 
rules  tending  to  prevent,  1038-1047 
1,  no  departure   allowed  in  pleading, 
1038-'40 
none  can  occur  before  replication, 

1038 
in  fact,  1038-9 

examples  in  replication,  1038 
in  rejoinder,  etc.,  1038-'9 
in  law,  1039 
where  no  departure,  examples,  1039, 

1040 
foundation  of  rule,  1040 
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how  taken  advantage  of,  1040 

2,  where  plea  amounts  to  general  issue, 

to  be  so  pleaded,  1041-1044 
instances  of  rule,  1041-2 
exceptions  to  rule,  1042-'3 
reason  or  principles  of  rule,  1043-'4 
mode  of  taking  advantage  of  viola- 
tions of  rule,  1044 

3,  surplusage   to  be  avoided,    1044- 

1047 
what  is  surplusage,  ]  044-'5 
matter  wholly  foreign,  1045 
matter  not  required  to  be  stated, 

1045-'6 
brevity  of  statement,  1046 
danger    arising    from    surplusage, 

1046-7 
mode  of  objecting  to,  1047 
Promise,  new,  to  repel  limitation,  510- 
513 
not  extinguished  by  statute  of  limita- 
tions, 512 
on  condition,  effect  of  as  to  statute  of 

limitations,  605,  513 
action  lies  on,  whether  express  or  im- 
plied, 457,  458,  461,  462,  346,  347-'8, 
578,  579-583 
Promissory  note,  debt  on,  582-3 
memorandum  for  suit  on,  527,  528 
description  of  in  declaration,  593 
form  of,  20,  1308 
declaration  on,  forms,  1367,  1370 
Proof,  must  correspond  with  averments, 
578 

See  Evidence. 
under  general  issue,  640-647 
burden  of,   on   affirmative,   649,   703, 
730-734 
qualification  of  principle,  731 
doctrine  of  variances,  731-734 
of  records,  714-'18 ;  as  between  States 

of  this  union,  716-'17,  721 
of  judicial  writings,    not    of    record, 

718 
of  public  writings,  not  judicial,  722- 

725 
of  private  writings,  727-8 
preponderance  of,  determines  verdict, 

730 
of  title  alleged  in  pleading,  980-81 
of  authority  alleged  in  pleading,  986 
needlessly  enlarged  by  surplusage  of 

averment,   104fi-'7 
in  prize-causes,  1275-'6 
Property,  slander  of  title  to,  382  -'3 
right  to,  an  absolute  right,  429 
wrongs  which   affect,   and  remedies, 
444-462 
personal,  and  remedies,  444-462 
in  possession,  and  remedies,  445- 
457 
by  disposession,  445-455 
by    unlawful    taking,    and  re- 
medies, 445-454 


Property — 

replevin,  445-447 
detinue,  447-450 
interpleader,  450,  350  &  seq 
delivery  bond,  451,  354  <fc  seq 
trover  and  conversion,  451- 

453 
trespass  «'  et  armis,  or  case, 

453 
bill  in  equity  for  injunction, 

455 
by  unlawful  detainer  and  rem- 
edies, 454-'5 
by  injury  without  dispossessing 
and  remedies,  455-457 
with  force,   455-'7 ;  trespass 
TO  et  armis  and  case,  456-7 
without   force,  455-7 ;    tres- 
pass on  the  case,  456-'7 
in  aetion  and  remedies,  ^h1-^.&i 
by  breach  of  contracts  express, 

457-461 
non-payment  of  debts,  457-460 
what  is  a  debt,  457-'8 
remedies  for,  458-460 
non-performance   of    collateral 
agreements,  460-461 
agreements  under  seal,  460- 
461 
action  of  covenant,  460-461 
bill  in  chancery,  461 
agreements  not  under  Beal,461 
aitiirn  of  assumpsit,  461 
bill  in  equity,  461 
by  breach  of  contracts  implied, 
461-462 
implied  from  nature,  and  con- 
stitution of  government  and 
remedies,  461-'2 
implied  from  reason,  and  con- 
struction of  law  and  reme- 
dies, 462 
real,  and  remedies  for  injuries,  462- 
492 
by  ouster,  or  dispossession,  463-471 
from  freehold,  463-471 
modes  of  ouster,  463 
remedies  for  ouster  of  freehold, 
463-471 
peaceable  entry,  463-'4 
continual  claim,  464 
descent  tolling  entry,  464- 
466 
real  actions,  466-470 
possessory,  466-468 
droiturel,  468-470 
mixed  actions,  470-'71 
ejectment,  470 
writ  of  waste,  471 
writ  of  dower,  471 
from  chattels  real,  471 
writ  of  forcible  entry,  etc.,  471 
ejectment,  471 
by  trespass  upon  lands,  471-2 
nature  of  trespass,  471 
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remedies  for  trespass,  472-'3 
by  nuisance,  472-'3 
what  is  nuisance,  472 
remedies  for  nuisance,  472-'3 
by  waste,  473^75 

nature  of,  and  who  may  com- 
mit, 473 
remedies  for  waste,  473-475 
by  subtraction,  475-491 

nature  of  subtraction,  475-'6 
rents     and     services     due    by 
tenure,  476—491 
summary  remedies,  476^85 
remedies   by  suit  or  action, 
48r,-+90 
action  at  law,  485-490 
personal  actions,  485-'87 
real  actions,  487^90 
suit  in  equity,  490 
rents  and  bcrvices  due  by  cus- 
tom or  prescription,  and  re- 
medies, 490-'l 
T)y  disturbance,  491-'2 

nature  of  disturbance,  491 
several    instances   of    disturb- 
ance, 49l-'2 
remedies  for  disturbance,  492 
anode   of  levying   on.  in   attachment, 

478 
lien  on  by  attachment,  479-'80 
keeping  and  sale  of  in   attachment, 

480 
attached,  j  udgment  as  to,  482-'3 
decree  for,  in  equity,  enforced  by  ex- 
ecution, 798 
specific  executions  to  regain  possession 

of,  803,  SO.'i-SOB 
levied  on  h^  fieri  facias,  secured,  831 
indemnity  to  officer  for   seizure   and 

sale  under  execution,  831-835 
sale  of  XLuAei  fieri  facias,  836-6 
sale  under  vxnditioni  exponas,  837 
Prosecutions,  for  crime,  declariations  of 
deceased  witness  not  admitted,  707 
for  homicide,  dying  declarations,  707 
Prosternere,  guod  permittat,  writ  of,  for 

nuisance,  473 
Prostitution,  abduction  for,  441 
Protest,  costs  of,  inchided  in  office-judg- 
ment, 601 
Protestation,  nature  and  use  of,  616-'17, 
913-'14 
futility  of,  617,  913-'14 
statute    touching,    and   defect   of  it, 

616-'17,  914 
part  of  body  of  plea,  638 
Prothonotary,  548 
Proviso,    or    qualification    to    contract 

stated,  584 
Publication,  of  libel,  387,  391 
order  of,  534-639 
order  of  in  equity,  1116 
in    admiralty,    of    contents,    etc.,  of 
libel,  form  of  notice  for,  1513 


Public  interest,  declarations  touching, 

evidence,  706 
Public  justice,  causes  concerning,  326- 
332,  310-319 
unreasonable  delay,  procedendo,  326, 

310 
encroachment  of  jurisdiction,  prohi- 
bition, 312-319,  326 
refusal  to  do  a  ministerial  act,  man- 
damus, 311,  327-332 
Public  police,  and  economy,  causes  con- 
cerning, 326 
roads  and  landings,  326 
mills,  326 
ierries,  326 
bastardy,  32C 
Public  writings,    not   judicial,   in  evi- 
dence, 721-725 
judicial,  in  evidence,  714-721 
See  Written  Emdence. 
Puis  darrein  continuance,   pleas,  605, 
625,  637,  647,  1055,  1059 
form  of  plea,  1490 
Punishment,  as  mode  of  preventing  in- 
jury to  personal  security,  3,  8 
personal  liberty,  9 
wrongs  to  husband,  13 

parent,  guardian  and  master,  14, 15 
removes  infamy,  when,  694 
Punitory,  when  damages  may  be,  434 
Pupils,  professors  and   tutors  in   semi- 
naries, exempt  from  jury-service, 
683 
Purchase,    derivation    of    title    by,    in 

pleading,  971 
Purchaser,  effect  as  to,  of  not  docket- 
ing judgments  or  decrees,  66,  67, 
808 
adjustment  of  judgment  lien  amongst 

several  successive,  812 

at  sheriff's  sale,  failing  to  comply,  836 

form  of  declaration  against,  for  loss 

by  re-sale,  1402 

Quw  est  eadem,  part  of  body  of  plea,  638 

QuaUflcation,  of  contract,  to  be  stated, 

384 
Quality,  in  detinue,  586 
specification  of,  in  pleadings,  962,  963, 
965 
Quando  accidfirint,  decree,  1203 
Quantity,  in  detinue,  586 

specification  of,  in  pleading,  962-965 
Quantum  meruit,  count  in  assumpsit, 
580,  581 
in  debt,  582,  942-'3 
Quantum  valebant,  coimt  in  assumpsit, 
580,  581 
in  debt,  582,  942-'3 
Quare  clausum  fregit,  trespass,  472,  587 
Quashing,  of  attachment,  481 
of  execution  for  non-conformity  to 

judgment,  806-7 
of  writ  and  declaration  for  matter  of 
abatement,  1023-1027 
Queen's  bench.     See  King's  Be7ich. 
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•Queen's  bench — 

high  court  of  justice,   199-200,  1108, 
1109 
chancery  dlTlsion,  200,  1108,  1109 
queen's  bench  division,  200 
common  pleas  division,  200 
exchequer  division,  200 
probate,  divorce  and  admiralty  divi- 
sion, 200 
court  of  appeals,  200-201 
five  ex-offido  judges,  201 
six  ordinary  judges,  201 
-Queritur,  part  of  declaration,  568-571 
function  of,  568 

describes   action  and  parties,   568-'9, 
1363,  1364 
executor  or  administrator,  569, 1363, 

1364 
infant  and  prochein  ami,  569,  1363 
partners,  569,  1363 
where  there  are  several  defendants 
ex-contractu,     how     proceeded 
against,  56-71 
amount  named  in,  in  debt,  571 
debet  and  detinet,  571 
■Qui-tam,  action,  461,  462,  586 
Quia  timet,  subject  of  equity  cognizance, 

1105-'6,  1107 
Quod  breve    cassetur,   judgment    of    in 

plea  of  abatement,  779,  1023,  1027 
■Qmd  cum,  572,  1017 
Quod   d  deforceat,    writ   of,    342,   343, 
469 
process  in,  520 
Quod  nocumentum  amnveatur,  execution 

of,  803,  806 
Quod  permittat  prostemere,  writ  of,  for 

nuisance,  473 
Quod  recuperet,  judgment  of,  778,  779, 

781,  785 
Quo  warranto,  to  remove  officer,  under 
U.  S.   constitution,   in  U.  S.   district 

court,  256 
on  usurpation  of   office  or  franchise, 
499,  500 
-Quotas,  of  Mut.  Assur.  Soo.  against  fire, 

form  of  notice  of  motion,  1499 
Ravishment  of  ward,  writ  of,  437 
Beal  actions,  for  rent,  what  lie,  128-130, 
487-'90 
nature  of,  339 

why  no  damages  recoverable,  339-40 
several  kinds,  340-345,  466-470 
possessory,  340-342,  466-468 

writ  of  forcible  entry,  etc.,  340, 

466-'7 
writ  of  entry,  341,  467 
writ  of  assize,  341,  342,  467-'8 
droitural,  342-345,  468-470 
writ  of  qux)d  el  deforceat,  342-'3, 

469 
writ  of  right  of  dower,  343,  469 
writ  ot  formedon,  344,  469 
writ  of  right,  344-'5,  470 
limitation  to,  507 


Real  actions — 
prolongation  of  limitation  by  disabili- 
ties, 513 
process  in,  518-521 
when  and  how  revivable,  793,  795 
Real  property,  injuries  to  and  remedies. 
462-492 
injuries  to  by  ousterr   and  remedies, 
463-471 
modes  of  ouster  from  the  freehold, 

463 
remedies,  463-471 
ouster  from  chattels  real,  and  reme- 
dies, 471 
injuries  to,  by  trespass,  and  remedies, 

471-'2 
injuries  to,  by  nuisance,  and  remedies, 

472-'3 
by  wast^,  and  remedies,  473-475 
by  subtraction,  and  remedies,  475-491 
by  disturbance,  and  remedies,  491-'2 

See  Property. 
specific  execution  to  regain,  803,  805 
charged  with  judgment  by  elegit,  65- 

67,  807-809 
sale  of,  to  satisfy  judgment,  808-809 
Rebuttal,  effect  of  wai'ranty,  39.  40 
Rebutter,  answer  to  sur-rejoinder,   565, 
673 
in  equity,  1196 
Recaption,  of  goods,  wife,  child  or  ser- 
vant. 9(i 
Receiver,  accounts  of  in  action  of  ac- 
count, 346,  1216 
appointment  of,  of  equity  cognizance, 

1108 
matters   of   account   connected   with, 
cognizable  in  equity,  1219 
Recital,  pleadings  must  not  be  bv  way  of, 
572,  1017-1018 
instances  of,  1017-'18 
error  cured  by  statute  of  jeofails,  1018 
in  decree    in    equity,    of   what    it   is 
founded  on,  1198-«'9,  1205,  1208 
Recognitors,  jurors  originally  were,  674, 
591-'2 
liable  to  writ  of  attaint,  as  for  perjury, 
754 
Recognizance,  for  surety  of  peace,  4,  5 
lien  of,  70 

limitation  to  action  on,  508-'9 
action  of  debt  on,  585 
forms  of,  1313 

forms  of  scire  facias  on,  1504,  1505 
Recollection  of  witness,  when  may  be 

refreshed  by  writings,  701-'2 
Re-commitment,  of   report  of  commis- 
sioners in  chancery,  1249-'50 
Record,  conveyances  by  matter  of,  52-59 
private  act  of  legislature,  52 
commonwealth's     or    king's     grants, 

53-56 
fines,  56-58  ;  common  recoveries,  58, 

69 
lien  of,  65-70 
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Record — 

judgments  and  decrees,  65-67 
others  besides  judgments,  etc.,  67- 
70 

See  Liens. 
courts  of,  158-'9 
courts  not  of,  159-60 
of  acquittal  in  actions  for  malicious 

prosecution,  396 
action  of  debt  on,  585 
parties  to,  and  husband  and  wife  of 
parlies,  competency  of,  as  witnesses, 
689-'91 
contracts  of,  infancy  pleaded  only  dur- 
ing minority,  678 
trial  by  the,  678 
judicial  writings  of,  714-721 
See  Judicial  Writings. 
proof  of,  714-'18 

original  record  itself,  when,  715 
exemplified  copy,  715-'17;-  as  between 

states  of  the  Union,  716-'17 
office  copy,  717 
examined  copy,  717-'18 
in  case  of  loss  or  destruction  of,  718 

ancient,  presumed,  718 
admissibility  and  effect  of,  718-721 
as  to  parties  thereto  and  privies, 

718-'19 
as  between  the  States  of  the  Union, 

716 
as  to  existence  of  judgment,  and  to 
prove   the  facts   on  which  judg- 
ment rests,  719-'20 
foreign  judgments,   720-'21 
what  composes  it.  742,  873 
sole  depositary,  as  to  appellate  court, 
of  the   history  of   the  case,  728-'9, 
742,  851,  854,  855,  873 
made   to  include   occurrences  at   the 
trial  by  bill   of   exceptions,  728-'9, 
742-'7 
transcript   of,  to   accompany  petition 

for  appellate  process,  852,  861 
making  up,  for  appellate  court,  861, 

1296,  1301-2 
printing,  for  court  of  appeals,  863 
tender  of  issue  to  be  tried  by,  922-'3 
form  of,  922-'3 
plea  of  nul  tiel,  922-3 
plea  of  matters  of  to  bill  in  equity, 
1158-'60 
Recordation.     See  Registry. 
Recoupment,  655 
Recovery  common,   conveyance  by,  58, 

59 
Rector,  service  of  process  against  a  cor- 
poration, 533-'4 
Reddendum,  in  conveyance,  87 
Redress,   of  wrongs,  94-1306.     See  Re- 


mere  act  of  parties,  94-154 
party  injured,  95-134 
defence  of  oneself,  etc.,  95 
recaption  of  goods,  etc.,  96 


Redress — 

entry  upon  lands,  96-7 
abatement  of  nuisances,  97-'8 
distress,  98-124 

other  remedies  for  rent  besides 
distress,  124-134 
joint  act  of  all  the  parties,  134-154 
accord  and  satisfaction,  134-137 
arbitrament  and  award,  137-154 
mere  operation  of  law,  154-156 
retainer,  154 
remitter,  155 
concurring  act  of  parties    and    law, 
that  is,  suit  in  court,  156-1306 
courts,  156-301 
nature    and   incidents  of  cotirts, 

156-177 
several  classes  of  courts,  177-301 
in  England,  177-203 
in  Virginia,  203-301 
wrongs  cognizable  in  the  various 
classes  of  courts,  301-332 
remedies  for  wrongs,  especially  in 
law  and  equity,  332-1244 
general  effect  of  the  remedy,  333, 

334 
actions  ox  formulcs  of  complaint, 

334-372 
general  classification  of  wrongs, 

etc.,  372-502 
limitation  to  remedies  in  point  of 
time,  502-516 
action  at  common  law,  516-1088 
proceedings  in  courts  of  probate, 
and  of  police  and   economy,  and 
motions,  1089-1097 
suit  in  equity,  1097-1254 
proceedings    in    admiralty,     1255- 
1306 
Reduction,    by  consent,  of  number  of 
jurors,  686 
of  amount  of  recovery,  by   statute  of 
jeofails,  769 
Re-entry,  remedy  for  rent,  127,  129,  484 
Re-examination,  of  witness,  scope  and 

tenor  of,  700 
Reforms,  in  pleading,  needed,  563 
how  far  effected,  563,  570,  590,  594-'8, 
600,  602,  603,   604,   605-'lJ,  611-'12, 
612-618,  1072-1088 
Refunding  bond,  27 

condition  in  decrees  for  legacies  and 
distributive  shares,  1200,  1209 
Register  of  writs,  347 
Registers,  ofiicial,  proof  of,  724 
Registry,  of  what  writings  required,  37, 
51-52 
of  wills,  81-90 

of    writings,    certificate  of    acknow- 
ledgment, for,  1315,  1320,  1326 
as  to  married  women,  certificate,  1325 
Re-hearing  of  interlocutory  decree  in 
equity,  1206 
appUcable  only  to  interlocutory  de- 
crees, 1250-'51 
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Rehearing — 

no  statutory  limitations  to,  1251 
Eejoinder,  familiar  illustration  of,  555, 
559,  561 
answer  to  replication,  565,  672 
in  equity,  1196 
forms  of,  1487-1489 
Relative  rights.    See  Rights. 
Release,  45,  46 
nature  of,  45 
modes  of  enuring,  45,  46 
passing  a  right,  45 
passing  an  estate,  46 
enlarging  an  estate,  46 
extinguishing  a  right,  46 
of  damages,  or  recovery,  by  statute  of 

jeofails,  769 
plea  of,  882  ;  form  of,  1477 
plea  of  in  equity,  1161 
of  deed  of  trust,  form,  1336 
Religious,  belief,  effect  on  competency 
of  witnesses,  86 
meeting,  disturbance  of,  208 
Rem,    remedies  in,    251,  252.     See  In 

Rem. 
Remedial  writs,  517,  518 
Remedies,  on  mercantile  securities,  24, 
25 
in  equity,  186,  187 

in  rem,  and  in  personam,  in  admiralty, 
251,  252 

See  In  Rem  and  In  Personam,. 
in  courts  of  common  law  and  equity, 
322-516 
general  effect  of  the  remedy  afforded, 
333,  334 
specific  relief,  333 
damages,  333-'4 
actions  or  formulm  of  complaint, 
334-372 
in  a  court  of  equity,  334 
in  a  court  of  admiralty,  334 
in  a  court  of  Urn,  334-372 
certain  extraordinary  statutory 
proceedings,  33.5-339 
attachments,  335-339 
See  Attachments. 
interpleader,  339,  350,  &c. 

See  Interpleader. 
forthcoming  or  delivery  bond, 
339,  355 

See  Delivery  Bond 
ordinary  actions  at  law,  339- 
372 
real  actions,  339-345 
nature  of,  339-'40 
several  kinds,  340-345 
See  Real  Actions. 
personal  actions,  345-357 
See  Personal  Actions, 
ex  contraetM,  345-348 
ex  delicto,  348-357 
mixed  actions,  357-365 
why  so  called,  357 


Remedies — 

ejectment,  357-364 
writ  of  dower  unde  nihil  7iabet, 

364 
writ  of  waste,  364,  865 
joinder  in  one  suit,  of  several  causes 

of  action,  365-367 
election  among  several  concurrent 
actions,  367-369 
between  debt  and  covenant,  and 

debt  and  assumpsit,  367-'8 
between  detinue,  and  trover  and 
conversion,  368-'9 
proper  parties  to  actions,  369-372 
ex  contractu,  369,  370 
ex  delicto,  371-'2 
general  classification  of  wrongs,  with 
a  view  to  remedies,  372-502 
which  affect  individuals,  372-492 
relating  to  the  person,  and  reme- 
dies, 372-444 
absolute  rights,   and  remedies 
therefor,  372-430 
personal  security,  and  reme- 
dies, 343-402 
security  of  life,  and  reme- 
dies, 373-374 
hmbs  and  body,  and  reme- 
dies, 374-377 
health,  and  remedies,  377 
reputation,  377-402 

slanderous  words,  and  re- 
medies, 377-385 
See  Slander. 
malicious  libels,  385-392 
See  Libels. 
as    a  public    offence, 

385 
as  a  dvil  injury,  385- 

392 
remedies  for,  401-'2 
malicious      prosecution, 
392-402 
remedies  for,  401-'2 
See  Malicious  Prosecution. 
personal  liberty,  402-429 
nature  of  the  wrong,  402 
remedies,  402-429 

to  remove  false  imprison- 
ment, 402-429 
to  obtain  satisfaction  in 
damages,  429 
private  property,  and  reme- 
dies, 429 
freedom  of  conscience,   and 
remedies,  429-'30 
relative  rights,  and  remedies, 
430-444 
injuries  to  rights  in  relation 
of  husband,   and  remedies, 
430,  435 
injuries  to  rights  in  relation 
of  parent  or  guardian,  ani 
remedies,  435-441 
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injuries  to  rights  in  relation 
of  TiMnte/r,   and  remedies, 
441-444 
relating  to  the  property,  and  reme- 
dies, 444-492 
personal  property,  and  remedies, 
445-462 
personal  property  in  possession , 
445-451 
injuries    by    deprivation    of 
possession,  445-455 
unlawful    taking,  and    re- 
medies, 445-454 
unlawful  detainer,  and  re- 
medies, 454-'5 
injuries  without  dispossessing 
owner,  and  remedies,  455- 
457 
resulting  from  force,  tres- 
pass m,  et  armis,  456 
not  from  force,  trespass  on 
the  case,  457 
personal  property  in  action,  457- 
462 
breach  of  contract  express,  and 
remedies,  457-461 
non-payment  of  debts,    457- 

460 
breach    of    collateral   agree- 
ments, 460-61 
breach  of  contracts  im/plied, 
461,  462 
real  property,  and  remedies,  462- 
492 
injuries  by  ouster  or  disposses- 
sion, 463-471 
ouster  from  freehold,  463 
remedies   for  ouster    from 
freehold,  463-471 
peaceable  entry  on  land, 

463-466 
real  actions,  466-470 
psssessory  actions,  466- 

468 
droiturel  actions,  468- 
470 
mixed  actions,  470,  471 
ouster  from  terms  for  years, 
and  remedies,  471 
injuries   by   trespass,    and   re- 
medies, 471,  472 
See  Trespass. 
injuries    by  nuisance,   and  re- 
medies, 472,  473 
See  Nuisance. 
injuries  by  waste,  and  remedies, 
473-474 

See  Waste. 

injuries    by    subtraction,     and 

remedies,  475-491 

See  Subtraction. 

injuries    by    disturbance,    and 

remedies,  491,  492 

See  Disturbance. 


Remedies — 

for  injuries  which  concern  tlie  Com- 
monwealth, 493-502 
where  Commonwealth  is  aggressor, 

and  remedies,  493-496 
where    Commonwealth  is  sufferer, 
and  remedies,  496-502 
limitations  to  remedies  in  point  of 
time,  502-516 
limitation  at  corrvmon  law,  502-3 
limitation  by  statute,  503-516  . 
See  Limitations. 
pursuit  of  by  action  at  common  law, 
516-1098 
proceedings  in  an  action  from  be- 
ginning to  end,  517-886 
See  Proceedings. 
the  principal  rules  of  pleading,  887- 

1066 
the  conclusion  of  the  discussion  of 

pleading,  1066-1088 
forms  of    pleading    and    practice, 
1088,  1307-1524 

See  Forms. 
pursuit  of  by  proceedings  in  courts 
of  probate    and    administration, 
and  of  police  and  economy,  and 
in  motions  generally,  1089-1097 
pursuit  of  by  suit  in  equity,  1097- 
1204 
nature,  origin  and  organization  of 

courts  of  chancery,  1098-1109 
proceedings    in     the    courts    of 
equity,  1109 
abstract     of     proceedings    in 

courts  of  equity,  1110 
proceedings  in  detail,  1110 
statement  of  supposed  case, 

1110,  1111 
proceedings  founded  on  sup- 
posed case,  1111 
process  to  convene  defen- 
dants, 1111-1116 
rules  or  orders   to  mature 
the    cause   for    hearing, 
1117-1121 
the  pleadings,  1121-1197 
decree,  etc.,  including  set- 
tlement of  accounts,  1197- 
1250 
re-hearing,  etc.,  1250-1254 
pursuit  of,  by  proceedings  in   admi- 
ralty, 1255-1306 
for  stranger,  whose  goods  are  unlaw- 
fully taken  on  execution,  813-816 
Semitter,  redress  by,  155,  156 
Semittitur,  of  decree  of  supreme  court 

to  court  of  admiralty  below,  1306 
Remnant    and    surplus,    in   admiralty, 

1289 
Remoteness  of  limitation,  effect  on  will, 

93 
Removal,  of  State  judges,  215,  219,  227, 
230 
of  Federal  judges,  245,  246 
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Bemoval — 

of  causes  from  State  to  Federal  courts, 
270-273,  676 
from  one   State  court  to  another, 
675-'6 
Eent,  distresB  for,  99-124,  471! 
nature  of,  99 
several  kinds  of ,  100,  101 ;  service,  etc. 

100,  &c. 
remedies  for,  other  than  distress,  124- 
134,  476-490 
summary,  124-128,  476-485 

attachment,  124-127,  216,  476-484 
re-entry  upon  the  lands,  127,  484 
nomine  pcenoB,  127-'8,  485 
by  action  or  suit,  128-134,  48,5-490 
actions   at   common   law,    128-134, 
485-490 
real  actions,  128-130,  487-490 
personal   actions,    130-134,    485- 
487 
suit  in  equity,  134,  490 
for  distress  for,  forms,  1346-1348 
for  attachment  for,  forms,  1349-1352 
declaration  in  debt  for,  form,  1390 
declaration  in  covenant  for,  form,  1421 
Repairs,  form  of  declaration  in  covenant 

for  not  doing,  881, 1421 
Bepealing,  public  grants,  56 
Repleader,  motion  for,  772-775 

nature,  use,  and  illustrations  of,  772- 

774 
who  may  move  for  it,  774 
and  judgment  non  obstante  veredicto, 
difference  between,  774-'5 
Replevin,  for  illegal  distress,  108-'"9 
action  of,  nature  and  object,  349,  445- 

'47 
abolished  in  Virginia,  350,  446 
substitute  for,  446-7 
general  pleading  of  title  in,  981 -'2 
pleading  in,  1034 
Replevy  bond,  in  distress,  117 

in  attachment,  480 ;  forms,  1350,  1355 
obligor  in,    may  defend   attachment, 
48 
Replication,     familiar    illustrations    of, 
554,  559,  561 
answer  to  plea,  565,  669 
preeludi  non,  and  prayer  of  judgment, 

when,  615-16 
when  gimiliter  dispensed  with,  617-18 
must  be  single,  669-'70 
demurrer  to  plea  may  be  withdrawn, 
and  answer  given  in  point  of  fact, 
670 
by  traverse,  or  confession  and  avoid- 
ance, 670 
common  traverse,  670-671 
parts  of,  670-'71 
preeludi    non    and  actionem 
non  omitted,  when,  670-'71 
forms  of,  670,  671 
traverse  de  injuria,  671,  672 
nature  of,  671 


Replication — 

occurs  in  replication  alone,  671 
form  of,  67a 
confession  and  avoidance,  672 
verification,  672 
prayer  of  judgment,  when,  672, 
670-'71 
of  duress  to  plea  of  release,  883 
commencements  and  conclusions   of, 
102,5-1030,  1033    ' 
to  pleas  dilatory,  1025-1027 
jurisdiction,  1025-'6 
commencement,  1025 
conclusion,  1026 
suspension,  1026 

commencement,  1026 
conclusion,  1026 
abatement,  1026-'7 

commencement,  1026-'7 
conclusion,  1027 
to  pleas  peremptory,  1027-1030' 
commencement,  1028-9 
at  common  law,  1028 
by  statute,  1028-'9 
conclusion,  1029-'3O 

at  common  law  in  sundry  ac- 
tions, 1029-'30 
by  statute,  1030 
by  way  of  estoppel,  1033 
in  maintenance  of  part  only   of 

action,  1033-4 
tendering  issue,  1035 
forms  of,  1483-1487 
to  answer  in  chancery,  effect  of  omis- 
sion, 1192-1194 
effect  of,  1195-'6 
general   and  special,   doctrine   as   to,, 

1196 
doctrines  as  to  necessity  for,  1196-'7 
in  admiralty,  12G7-'8 
Report,  of   commissioner   in  chancery, 
1222,  1223,  1244-'5 
form  of,  1506 
exceptions  to,  1248-1250 
Reports,  of  legislative  and  judicial  pro- 
ceedings, when  not  actionable  for  de- 
famation, 385 
Representation,  form  of  declaration  for- 

false,  1457 
Republication,  of  wills,  80 
Repugnancy,  of  several  pleas  in  England, 
614 
of  several  pleas  in  Virginia,  614,  615 
and  insensibility  in  pleadings,^  1011-13' 
Reputation,  modes  of  securing,  against 
injury,  3 
wrongs  affecting  and  remedies,  377- 
402 
slander,  377-385 
words  actionable  per  se,   377-'81 
words  not  actionable ^s?*  se,  381-'3 
doctrine  in  Virginia,  as  to  slander,. 
383-'5 
libel,  385-392 

what  is  a  libel,  385 
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as  a  public  offence,  385 
as  a  civil  injury,  385-392 
See  I/ibel. 
malicious  prosecution,  392-402 
criminal  charge,  392-'6 
civil  suits,  396-402 
See  Malicious  Prosecution. 
remedies  for  injuries  to  reputation, 
401-'2 
Request,  of  performance,  etc.,  averred, 
579,  587 
in  conclusion  of  declaration,   merely 
formal,  591 
Ee-sale,  declaration  for  loss  by,  against 

first  purchaser,  1402 
Keservation,  in  decree  in  equity,  when, 
1202-'3,  1209 
in  favor  of  infants,  1202-'3,  1209 
other  instances,  1203,  1209 
Bea-gestm,   principle    and    doctrine    of, 

705,  710 
Resistance,  against  injurv  to  person,  5, 
10 
wrongs  to  husband,  13 
wrongs  to  parent,  14 
wrongs  to  guardian,  14 
wrongs  to  master,  15 
Bespondeat  ouster,  or  judgment  of,  778 
proposed  in  all  cases  of  special  de- 
murrer, X087-'8 
Restitution,  sentence  of,  in  prize  causes, 

1278 
Results,  of  voluminous  facts,  good  evi- 
dence, 704 
Retainer,  redress  by,  154,  155 
Retaining,  another's  servant,   15,  441-'2 
Retraxit,  judgment  by,  783 
Return,  day,  of  process,  545 

of  process  and  consequences,  545-'6 
of  officer  on  execution,  802 
day  of  execution,  802 
of  sheriff  upon  &  fieri  facias,  838-841 
penalty  for  not  returning,  838 
for  not  subscribing  return,  838 
transmission  of  process  by  mail,  838 
when  necessary  to  effect  of  process, 

839 
when  conclusive,  839 
amendment  of,  839-40 
effect  of  evidence,  840 
monev  to  accompany  return,  when, 

840" 
authority  to  receive  the  money,  840 
penalty  for  failing  to  pay  money, 
840-'41 
days  of  process  in  admiralty,  1259 
of  process  in  admiralty,   with  conse- 
quences, 1261-1264 
of  ta-anscript  of  record  on  appeal,  1296, 
1301-'2 
Revenue  laws,  suits  under  in  U.  S.  courts, 

255,  266,  284 
Reversal  of  judgment,  grounds  for,  851, 
S66-'7 


Reversal  of  judgment — 
of  judgment  or  decree,  considerations 
which  determine,  870-878 
Reversion,  assignee  of,  distress,  etc.,  by, 

121-'2 
Review,  biU  of,  in  equity,  1136 
limitation  to,  507, 1254 
biU  in  the  nature  of,  1136-7 
bill  of,  doctrine  applicable  to,  1251- 
1254 
when  available,  1252-'3 
finality  of  decree,  1252 
error  of  law  apparent  on  face,  or 
discovery    of    new    matter 
1252-'3 
what  is  such  error  of  law,  1252- 

1253 
when  discovery  of  new  matter 
avails,  1253-'4 
when  previous    leave  of  court  re- 
quired, 1253 
only  by  party  interested,  1254 
bill  of,  in  admiralty,  1285-6 
Revivable  actions,  limitations  to,  509 
what  are,  509,  793-'4 
what  are  not,  and  limitation  thereto, 
509,  793-'4 
Revival,  of  actions,  793-795 
modes  of,  796-'7 
consequences  of,  797 
consequence  of  delay  in,  797 
in  equity,  where  number  of  parties 
exceeds  thirty,  796,  1151 
Revivor,  bills  of,  in  equity,  1133 

and  supplement,  bills  of,  in  equity, 

1133-'4 
biU  in  the  nature  of  a  biU  of,  1138-1140 
when  proper  and  what  it  should  set 
forth,  1138-1140 
Revocation,  of  wills,  77-80 
express,  77-'8 
implied,  78-80 
of  submission  to  arbitration,  140-142 
Right,  writ  of,  344,  370 
of  dower,  writ  of,  343,  469 
SUT  disclaimer,  writ  of,  130,  489 
process  in,  320-21 
trial  in,  by  wager  of  battel,  681 
writs  of,    abolished    and  substituted 
by  ejectment,  344-5 
Eights,  relating  to  the  person,  2-15 
modes  of  securing,  2-15 
absolute,  2-12 
meaning  of,  2,  3 
natural  liberty,  2 
civil  liberty,  2 
political  Uberty,  3 
several  sorts  of,  3 
modes  of  securing  against  inva- 
sion, 3-12 
personal  security,  3-5 
hfe,  limbs  and  body,  3-5 
health,  5-8 
reputation,  8 
personal  liberty,  9-11 
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private  property,  11 
freedom  of  oonsoienoe,  11 
relative,  12-15 

nature  of,  public  or  private,  12 
husband  and  wife,  13 
parent  and  child,  13,  14 
guardian  and  ward,  14 
master  and  servant,  15 
relating  to  property,  15-94 
securing  and  transferring  hy  contracts 
executory,  15-29 
definition  of  contract  executory,  15, 

16 
circumstances  necessary  to  its  vali- 
dity, 16-17 
several  sorts  of  executory  contracts, 
17-29 
to  pay  money,  17-24 

common  law  securities,  17-20 
bonds,  17-20 

promissory  notes  not  nego- 
tiable, 20 
mercantile  securities,  20-24 
different  kinds,  21-23 
bills  of  exchange,  21-2 
promissory     notes      nego- 
tiable, 22-'3 
differences  between  mercan- 
tile and  common  law  secu- 
rities, 23-"4 
touching  some  collateral  things, 
25-29 
bonds  with  collateral  condition, 
25-'8 
-  agreements  collateral,not  bonds, 
28-9 
of  record,  28 
under  seal,  28 
simple,  29 
securing  tnd  transferring  by  powers, 

29,  30 
securing  and  transferring  by  con- 
tracts executed,  30-70 
conveyances  of  property,  31-59 
chattels,  31 
lands,  31-59 

matter  inpais,  32-52 
matter  of  record,  52-59 
incumbrances  on  property,  59-70 
mortgages,  69-62 
deeds  of  trust,  62-65 
judgment  and  other  liens  of 
record,  65-70 
judgments     and     decrees, 

65-'7 
other  liens  of  record,  67-70 
securing  and  transferring  property 
by  wills  70-94 
general  principles  touching  wills, 

70-93 
making-of  wills,  71-77 
wills  of  lands,  71-75 
wills  of  chattels,  75-77 
revocation  of  wiUs,  77-80 


Rights — 

re-publication  of  wills,  80 
probate    and    registry    of    wills, 

81-90 
wills  void,  though  duly  executed 

90-93 
form  of  wills,  94,  1340-1346 
under  constitution  and  laws  of  U.  S. , 
suits  for  violating,  in  U.  S.  district 
courts,  255-6 
classification  of,  with  a  view  to  reme- 
dies, 372-502 
See  Classification  of  Wrongs  and 
Semedies. 
Kivers,  admiralty  jurisdiction  over,  234, 

251  -'2 
Koad,  opening  and  discontinuance,  217, 
224 
mandamus  lies  not  for  opening,  330, 

502 
causes,  appeal  in,  228-'9,  856,  859 
Rule-book,  form  of,  606 

in  equity,  1121 
Rule  of  court,  submission  to  arbitration 
by,  139-140 

See  Arbitrament  and  Award. 
to  compel  allowance  of  inspection  of 
records,  714 
Rules  of  court,  Hilary  Term,  3  &  4  Wm. 
IV,   to  amend  the  rules  of  pleading, 
563,  634 
Rules  and  rule  days,  meaning,  546,  1117 
object  of  rule-days,  546,  1117 
delays   obviated   as   to   holding,   547, 

605-'6 
when  rules  or  orders  made,  546-'7 
days  appointed,  547 
correction  of  errors  made  at,  546,  603 
to  plead,  when  declaration  filed,  566, 
599 
in  personal  actions,  566 
in  ejectment,  566,  596 
known  as  common  order,   567 
not  without  declaration,  567 
to  declare,  if  declaration  not  filed,  567 
statement  of,  in  pleading,  568,  590,  635 
office  judgment  at,  599-606 
pleading  sham  pleas  at,  600,  1064 
mistake  in,  corrected  next  term,  546- 

'47,  603 
mistakes  in,  not  correctable  at  subse- 
quent rules,  546 
entries  at,  and  form  of  rule-book,  606 
to  mature  causes  in  equity,  1117-1121 
Rules  of  pleading,  derived  from  the  ob- 
ject of  pleaifing,  888-9 
classification  of,  according  to  objects, 
889-1088 
i.  which  tend  to  produce  an  issue, 
889-925 
1.  after  the  declaration,  the  parties 
must  at  each  stage  demur,  or 
plead  by  way  of  traverse,  or 
by  way   of    confession    and 
avoidance,  889-921 
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demurrer,  890-898 
nature  and  properties  of,  890- 
895 
nature  of,  890 
tenor  and  form  of,  890-'92 
tenor  at  common  law,  890 
tenor,    since  statute    27 
EUz.  &  4  Anne,  890- 
'92 
general,  891 
special,  891-2 
•doctrine    in  Virginia, 
891 
form  of,  892 
effect  of,  892-895 

admission  of  facts  duly 
pleaded,  892-'3 
consequence  of  require- 
ment of  singleness  of 
issue,  892 
modified    in    Virginia, 

892-'3 
modified    by    rule     of 
practice,  893 
court  to  consider  whole 
record,  and  give  judg- 
ment for  party  upon 
the  whole  entitled  to 
it,  894-'5 
exception  to  this  princi- 
ple, 894-'5 
pleading  over  without  de- 
murrer, effect  of,  895- 
898 
aids  some  faults,  especi- 

aUy  of  form,  896 
verdict  aids  manv  faults, 

896-'7 
statute  of  jeofails  cures 
almost  all  faults,  897-'8 
considerations    which    de- 
termine whether   to  de- 
murer plead,  623-'4,  898 
pleading,  898-921 

by  way  of  traverse,  899-909 
several  kinds  of  traverse, 
898-905 
common    traverse,    898, 

899 
general  traverse,  or  gen- 
eral issue,  899-901 
de  injuria,  901 
special  traverse,  901-905 
form   and    nature   of, 

902-'3 
objects  of,  902-904 
principles  regulatin  g  plead- 
ing by,  904-'5 
in  general,  rules  applicable 
to,  905-909 
by  way  of  confession  and  avoid- 
ance, 909-'10 
pleas  by  way  of,  division  of, 
909 


Kules  of  pleading — 

pleading  by  way  of,  form  of, 

909 
quality  of,  as  to  color,  910- 
913 
implied  color,  910 
express  color,  910-913 
pleadings    in    general,    nature 
and  properties  of,  913-914 
exceptions  to  principle  requiring 
party,  (if  he  does  not  demur) 
to  plead  by  way  of  1/rcmerse,ox 
of  confession  and  avoidance, 
914^-16 
*  dilatory  pleas,  but  not  answers 

thereto,  914 
pleadings  by  way  of  eatoppsl, 

914-15  ;  form  of,   915 
new  assignments,  915,  920 

forms  of,  916,  917 
where  mere  traverse  is  not  suf- 
ficient, 920-'21 

2,  upon  a  traverse,  issue  must  be- 

tendered,  921-924 
formula  of  tender  of  issue  to  be 
tried  by  jury,  921-9  !2 

on  the  part  of    the  plaintiff, 
921 

on  the  part  of  defendant,  922 
to  be  tried  by  the  record,  922-'3  j 

forms,  922-'3 
by  certificate  or  by  vritnesses,  923 
by  wager  of  law,   923  ;  form,  923 
general  rule  as  to  tender  of  issue, 

or  with  verification,  924 

3.  issue  when  well  tendered,   must 

be  accepted,  924-'5 
acceptance  of  issue  in  fact,  gimi- 

ttter,  924-'5 
acceptance  of  issue  in  law,  join- 
der in  demurrer,  925 
ii.  which  tend  to  secure  the  materi- 
aUty  of  the  issue,  925-931 
all  pleadings  must  contain  matter 
pertinent  and  material,  926-931 
traverse  not  to  be  taken  on  im- 
material point,  926-'7 
nor  on  a  point  in  itself  imma- 
terial, 926 
nor  upon  an  allegation  prema- 
turely made,  927 
nor  upon  matter  of  aggrava- 
tion, 927 
nor    upon    matter  of  induce- 
ment, 927 
may  be  taken  on  either  of  seve- 
ral material  allegations,  927 
traverse  not  to  be  too  large  nor 
too  narrow,  927-931 
not  too  large,  928-'9 
meaning  and  instances,  928, 

929 
principle  which  forbids  too- 
large  a  traverse,  929 
not  too  narrow,  929-931 
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meaning  and  instances,  929- 

931 
principle  which  forbids  too 
narrow  a  traverse,  931 
iii.  which  tend  to  produce  singleness 
in  the  issue,  931-952 
1.  pleadings  must  not  be  double,931- 
951 
nature  of  rule  against  duplicity, 
932-'3 
in' declaration,  932 
in  pleadings  subsequent  to  de- 
claration, 932-'3 
pleas  dilatory,  932-'3 
pleas  peremptory,  933 
replication,  933 
object  of  rule    against    duplicity, 

933-'4 
when  rule  relaxed  at  common  law, 
934-'o 
where  the  subjects  of  demand  or 

defence  are  several,  934-'5 
where  several  defendants  answer 
severally,  935 
principles    touching     duplicity    of 
pleading,  935-939 
every  pleading  is  double  which 
contains  several  answers  to  the 
adverse  averment,  whatever  the 
class  or  quality  of  the  answer, 
935 
matter  ill-pleaded  may  occasion 
duplicity,  aa  an  issue  may  grow 
of  it,  935-'6 
but  not  matter  immaterial,  936 
nor  matter  pleaded    as    induce- 
ment merely,  936 
nor  matter,  however  multifarious, 
which  constitutes  but  one  pro- 
position, 937- '9 
taken  advantage  of  only  by  special 
demurrer,  939 
doctrine  in  Virginia,  939 
modes    of    practice    whereby    rule 
against     duphcity    is     evaded, 
940-951 
several    counts    in     declaration, 
940-947 
where  there  are  really  several 
causes  of  action,  940-'l 
when  joined,  940 
forms  of,  940,  941,  1370 
where  a  single  cause  is  stated  in 
different  aspects,  941-'7 
object  of,  941-'2 
in  debt,  941-'2 
in  assumpsit,  942-947 
common  counts,  942-'5 
special  counts,  945 
rules  for  joinder,  945-'7 
some  good,   some  faulty,    946- 

'47 
mis- joinder,  947 
several  pleas,  947-51 
Vol.  IV  —104 


Rules  of  pleading — 

to  distinct  demands,  or  by  each 
of  several  defendants,  947, 
948 
form  of,  948 
to  single  demand,  948-'51 
at  common  law  not  allowed^ 

948 
allowed  by  statute,  948-51 
form  of,  949 
2.  not  allowable  to  plead  and   de- 
mur to  same  matter,  951-'2 
otherwise  in  Virginia  as  to  pleas; 

952 
may  withdraw  demurrer,  etc. ,  952 
'-  iv.  which  tend  to  ptodxjce certainty  or 
particularity  in  the  issue,952-inil 

1.  pleadings  must  have  certainty  of 

plaee,  953-960 
reasons  for  it,  953-'4 
original  doctrine  as  to  venue  in 

tJie  action,  954 
as  to  venue  to  t/ie  fact  alleged, 

954-'5 
modifications   wrought   by  16    & 

17  Car.  II,  &  4  Anne,  955-'6 
instances  when  place  to  be  stated, 
truly,  956-959 

local  actions,  956-'7 

transitory  actions,  967-'9 
at  common  law,  957~'8 
in  Virginia,  958-'9 
change  of  venue,  959-60 

2.  pleadings  must  have  certainty  of 
time,  960-962 

3 .  pleadings  must  specify  quantity, 
quality  and  value,  962-965 

4.  pleadings  must  specify  names  of 

persons,  96.')-967 
parties  to  the  action,  965-'6 
strangers  not  parties,  966-7 

5.  pleadings  must  show  title,  967- 

982 
in  the  party  pleading,  968-978 
in  his  adversary,  978-980 
proof  of  title  alleged,  980-81 
exceptions  to  general  rule  requir- 
ing title  to  be  alleged,  981-2 

6.  pleadings  must  show  authority, 

982-986 

general  doctrine  as  to  setting  out 
authority,  982 

stating  authority  of  judicial  pro- 
cess, 983-985 

proof  of  authority  alleged,  985-'6 

7.  in  general,  whatever  is  alleged 

in  pleading,   must   be  alleged 
with  certainty,  986-992 
mode  of  alleging  performance  of 
conditions  andlcovenants,  986- 
990 
general  rule,  986-'7 
exceptions  to  general  rule,  987 
setting  forth  place  with  certainty, 
990-992 
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8.  subordinate  roJes  limiting  and 
Testricting  the  principal  ones, 
992-1011 

not  needful  to  state  mere  matter 
of  evidence,  992-'3 

nor  that  of  which  the  court  takes 
notice  ex-offieio,  994r-999 

nor  facts  which  would  come  more 
properly  from  the  other  side, 
999-1001 

nor  facts  necessarily  impUed,  1001 

nor  what  the  law  will  presume, 
1001 

general  pleading  allowed  in  order 
to  aroid  great  proUiity,  1001- 
1003 

also,  where  the  allegation  on  the 
other  side  must  reduce  the  mat- 
ter to  certainty,  1003-'7 

no  greater  particularity  than  the 
nature  of  the  thing  pleaded  wiU 
admit,  1007-8 

less  particularity  required  when 
the  facts  he  more  in  the  know- 
ledge of  the  adversary  than  of 
the  pleader,  1008-9 

also,  in  stating  matter  of  aggrava- 
tion and  inducement,  lOOy 

acts  valid   at   common   law,   bat 
regulated    in   performance    by 
statute,  to  be  stated  as  at  com- 
mon law,  1009-1011 
V.  which  tend  to  prevent  obscurity  and 

amfudm,,  1011-1037 

1.  pleading  not  to  be  insensible  nor 
repugnant,  1011-'13 

2.  pleadings  not  to  be  ambiguous  or 
doubtful,  and  construed  against 
the  pleader,  1013-1015 

3.  pleadings  must  not  be  argumen- 
tative, 101.5-'16 

4.  pleadings  must  not  be  in  the  al- 
ternative, 1017 

5.  pleadings  must  not  be  by  way  of 
recital,  but  positive  in  form,  1017- 
1018 

6.  things  are  to  be  pleaded  according 
to  their  legal  effect  or  operation, 
1018-26 

7.  pleadings  should  observe  the 
faiown  and  ancient  forms  of  ex- 
pression, 1020-'21 

8.  pleadings  should  have  their  pro- 

per formal  commencements  and 
conclusions,  1021-1036 
design   of  such   commencements 
and  conclusions,  1021-2 
formal     commencements     and 
conclusions  of  pleai  dila- 
Urry,  1022-3 
to  the  jurisdiction,  1022 
in  suspension,  1022 
in  abatement,  1023 


Bules  of  pleading — 

formal     commencements     and 
conclusions   of   pUas  per- 
emptory, 1023-1025 
commencements,  1023-'4 
at  common  law,  1023-'4 
by    statute    in     Virginia, 
1024 
conclusions,  1024-'5 
at  common  law,  1024 
inVirginia,  by  statute,  1024- 
1025 
formal     commencements     and 
conclusions  of  repUcatiom, 
•  1025-1030 

to  pleas  dilatory,  i025-1027 
to   pleas   peremptory,    1027- 
1030 
commencements,  1028-'9 
at  common  law,  1028 
by  statute   in  Virginia, 
1028-'9 
conclusions,  l029-'30 
at  common  law,  1029-30 
bv    statute    in  Virginia, 
'1030 
formal     commencements      and 
conclusions   of    pleadings, 
trubseq^unt    to   replication, 
1030-'31 
on  the  part  of  defendant,  1031 
on  the  part  of  plaintiff,  1031 
variations  in  formal  commence- 
ments and  conclusions  in 
certain  cases.  1031-1035 
as    to    pleas    in    abatement, 
where    the    action   is   not 
abatable  but  abated,  1031- 
1032 
as  to  pleas  in  bar  setting  forth 
matter   which   arose-   after 
a  precious  plea,  or  after  suit 
brought,  1032 
as  to  pleadings  by  way  of  ei- 

toppdi  1032-3 
as  to  pleadings  applicable  to 
only  a  part  of  the  matter 
adversely  alleged,  1033-'4 
as  to  the  action   of  replevin, 

1034 
as  to  action  of  debt  on  bond, 
of    matter     showing    that 
plaintiff  nener  had  a  right 
of  action,  1034-'5 
exceptions,  w^here  pleadings  ten- 
der istue,  1035 
legal  effect  of  formal  commence- 
ments and  conclusions,  1035- 
1036 
consequences  of  defect   or  im- 
propriety in  commencement 
and  conclusion,  1036 
9.  a  pleading  bad  in  part  is  bad  alto- 
^        gether,  1036-7 
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Bules  of  pleading — 

yi.  -wliioh   tend  to  prevent 
and  delay,  1038-1047 

1.  there  must  be  no  departure  in 
pleading,  1038-1040 

2.  where  a  plea  amounts  to  the 
general  issue,  it  should  be  so 
pleaded,  1041-1044 

3.  surplusage  is  to  be  avoided,  1044- 
1047 

vii.  certain  Trdscellaneoua  rules,  1047- 
1066 

1.  declaration  must  conform  to  ori- 
.ginal  writ,  1048-1050 

2.  declaration  should  have  its  pro- 
per commencement,  and  in  con- 
clusion should  lay  damages  and 
allege  production  of  suite,  1053-4 

3.  pleas  must  be  pleaded  in  due 

order,  1054-'5 

dilatory  pleas,  1054-'5 

to  the  jurisdiction,,  1054-5 
in  suspension,  1054-'5 
in  abatement,  1054-5 

peremptory  pleas,  1054-5 

4.  pleas  must  (at  common  law)  be 
pleaded  with  defence,  1056 

5.  dilatory  pleas  must  give  plaintiff 
a  better  writ;  1057-'9 

6.  dilatory  pleas  to  be  pleaded  at  a 
preliminary  stage  of  the  suit,  1 059 

7.  affirmative  pleadings  which  do 
not  conclude  to  the  country,  must 
conclude  with  a  verification,  1060 
-'61 

8.  where  party  in  pleading  claims 
or  justifies  under  a  deed,  profert 
(at  common  law)  must  be  made, 
1061-1063 

9.  all  pleadings  must  be  properly 
•entitled,  1064 

10.  all  pleadings  ought  to  ie  true, 
1064-'6 

sham  pleadings  discountenanced, 

1064-'5 
when  in  Virginia,  affidamt  is  re- 
quired, 1065 
Sale,  power  of  in  mortgages,  61 
of  things  distrained,  116-'l8 
when  and  where,  116 
delivery  or  forthcoming  bond,  116, 

117 
replevy  .bond,  117 
after  lapse  of  return-day  of  execution, 

825 
of  property  under  fieri  fadas,  835-'7 
account  of,  by  fiduciaries,  1225 
interlocutoi7,    of     property,    in    ad- 
miralty, 1260-61 
of  land,  agreement  for,  forms,  1314-'15 
of  land,  letter  of  attorney  to  make, 

form,  1323 
of  chattels,  bill  of,  form,  1323 
interlocutory,  in  admiralty,  forms  re- 
lating to,  1515,  1516 


Salvage,  in  admiralty,  250 
Salvors,  security  for  costs,  1271 
Satisfaction,  by  accord.    See  Accord  and 
Satisfaction. 
collateral  of  freeholds,   not    allowed, 

135 
value  and  kind  of,  required  in  accord, 
etc.,  135,  136 
certain,  definite  and  legal,  135 
reasonable  and  good,  135 
by  one  or  all,  to  oiie  or  all  of  several, 

136 
executed  and  not  executory,  136 
acceptance  of,  136-'7 
mode  of  pleading,  137  ;  form,  1478 
Scandal,    in  answers    in  equity,    1177, 

1179-'80 
Scienter,  in  actions  for  injuries  by  beasts, 
455-'6 
proof  of,  702 
Scire  facias.  Federal  courts  may  issue, 
301 
to     repeal     commonwealth's     letters 

patent,  498-'9 
limitation  to,  508-9 
on  judgment  or  recognizance,  writ  of 

inquiry,  602 
to   assign  breach  of  condition  after 

judgment,  786 ;  form,  1501 
to   revive   actions,    794,    796 ;   forms, 

1499,  1500,  1502,  1503 
to  revive  actions,  how  obtained,  796-7 
consequences  of  revival,  797 
of  delay  in  reviving,  797 
for  execution,  799,  801 
to  repeal  letters  patent,  1098 
to  revive  suit  in  equity,  1140 
forms  of  writs  of,  1499-1505- 
Seal,  to  bond,  what  is,  18 
limitation  to  action  in  writing  under, 

508,  516 
of  State  proves  itself,  and  any  record 

to  which  it  is  fixed,  716,  722 
of  domestic  courts,  722 
of    foreign  States,   noticed  ex-offloio, 

722 
so  of  foreign  courts  of  admiralty,  722 
so  of  notaries  public,  722 
Seamen,  security  for  costs,  1271 
proceedings  in  admiralty  for  wages  of, 
1272-'3 

security  for  costs,  1271 
much  favored,  1272 
how  to  be  paid,  1272 
may  be  in  personam,  1272 
when  in  rem,  1272-'3 
aD  belonging   to  same  vessel  may 

join,  1273 
forms  in  admiralty,  to  recover  wages 
of,  1521,  1522 
Search-warrant,  malicious,  393 
Secrets,  of  State,  inyiolate,  708 
Securities,  common  law,  for  money,  17- 
20 
mercantile,  20-24 
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Security,  personal,  3-9 
particulars  wherein  it  consists,  3 
modes  of  preventing  invasion  of,  3-9 
in  respect  to  life,  limbs,  and  body, 

3-5 
in  respect  of  health,  5-8 
in  respect  of  reputation,  8,  9 
wrongs  which  affect,    and    remedies 
therefor,  373-402 
life,  and  remedies,  373-'4 
limbs  and  body,  and  remedies,  374- 

377 
health,  and  remedies,  377 
reputation,  and  remedies,  377-402 
for  costs,  when  and  how  required,  792 
in  admiralty.     See  Stipulation. 
on  appeal,  1300,  1302 
Seduction,    of   daughter,    14 ;   remedies 
for,  438-441 
female  servant,  13  ;  remedies  for,  443 
a  felony,  when,  441,  443 
action  for,  involves  general  character, 

702 
form  of  declaration  for,  1459 
Seizures,  under  Federal  laws,  cognizable 
exclusively  in  Federal  courts,  247 
not  on  navigable  waters,  253-'4 
Selection,  of  jurors  for  a  term  of  court, 
684-'5 
of  jurors  for  a  cause,  685 
Self-defence,  5,  10,  95 
Separation,  of  law  and  fact,  by  special 
traverse,  648-'9,  903-'4 
by  express  color,  6.J1,  910-912 
of  husband  and  wife,  deed  of,  form, 
1337 
Separate  property,  of  wife  not  liable  to 
execution  against  husband,  816 
of  wife,  of  equity  cognizance,  1106, 
1107 
Sergeant  at  law,  162 
Sergeant  of  corporation,  bond,  26 ;  form, 
1310 
disqualified  as  attorney,  169 
what  may  execute  process,  531,  532 
motion  on  any  bond  taken  by,  1097 
motion  against  on  any  bond  given  by, 
1097 
Servant,    and  master,    mutual  defence, 
5,  95 
wrongs  to  master,  15,  441-'4 
modes    of    securing    master    against 

wrongs,  15 
recaption  of  by  master,  96 
seduction  of  female,  15,  442,  443 
character  to,  when  not  actionable  for 

defamation,  389 
beating  of,  15,  442 
abduction  of,  15 
retaining  another's,  15,  441-2 
Service,  of  process,  manner  of,  532-'9 
generally,  532-'8 
against  corporations,  533-4 
carriers  not  corporations,  534 
non-residents,  534-539 


Services,  due  by  tenure,  and  remedies; 
for,  476-489 
due  by  prescription,  etc.,  and  reme- 
dies, 490-91 
Bervientea  ad  legem,  162 
Sermtium  amddt,  439-'40,  442 
Set-off,  in  mercantile  securities,  23 
available  against  distress  for  rent,  117, 

1095 
distinguished  from  payment  as  affect- 
ing jurisdiction  of  justice  of  peace, 
206 
as  to  jurisdiction  of  corporation  courts, 

223 
against  U.  States,  in  Federal  courts, 

236 
not  available  in  special  count  in  as- 
sumpsit on  promise  to  do  collateral' 
thing,  577 
plea  of,  655-657 
nature  of,  655 

how  far  at  common  law,  655 
by  statute,  8  Geo.  II,  o.  22,  655-6 
in  "Virginia,  6S6-661 

circumstances  needful  for,  656-'61 
demands   must  both   be   debtSy 

656,  657 
mutuality.  656,  657-'8 

qualification  of  mutuality,  656 
substantial  parties  regarded, 

657-'8 
case  of  assignee,  657-'8,  659 
special  agreement,  658 
sometimes    obviated    by   as- 
signment, 658 
demands  due  in    same    right, 
658-'9 
qualified  by  agreement,  etc., 
658-9 
set-off  actually  due  and  payable, 
659 
in  England  at  commencement 

of  suit,  659 
in  Virginia  at  filing  the  de-  ■ 

fence,  659 
when    to   be    acquired    gen- 
erally, 659 
when  as  against  assignee,  659 
defencp  of,  made  by  plea  or  notice, 
659,  660 
forms  of  plea  of,  1471 
when  applicable  to  only  part  of 
action,   plaintiff  to  have  judg- 
ment for  part  unanswered,  663 
difference  between  effect  of  plea 

and  notice,  660 
excess    recovered  by   defendant, 

660 
suit    cannot  be  dismissed    after- 
plea  filed,  660 
in  equity  usually  as  at  law,  660 
difference  in  case  of  set-off  not 
due,  660-'61 
special  plea  in  nature  of  plea  of,  661- 
667 
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■Set-off- 
form  of  plea  of,  666,  1473 
cases  contemplated  by  terms  of  sta- 
tute, 661,  662 
fraud  in  procurement  of  contract, 

661-'2 
failure,   (but  not  want)  of  con- 
sideration, 661,  662 
mistake  antecedent  to   contract, 

661,  662 
hreach  of    warranty   of  title  or 
quality,    of    the   personal   pro-; 
party  for  the  price  of  which  the 
contract  was  made,  661,  662 
any  such  other  matter  as  would 
entitle  defendant  to  damages  at 
law,  or  relief  in  equity,  661,  662 
tenor  of  such  plea,  661,  662 

allegation  of   matter  of  defence, 
and   of    damages    thereby    oc- 
casioned, 661,  662 
offer  to  set-off  and  allow  them,  662 
verified  by  affidavit,  G26,  662,  667, 
1065 
suit  on,  regarded  as  brought  when 

plea  filed,  662 
judgment  against  plaintiff  for  any 

excess,  662 
Action  on  set-off  cannot  be  divided, 
662-'3 
plaintiff  cannot  dismiss  suit  after 

this  plea  filed,  662 
if  plea  applicable  only  to  part  of 
action   plaintiff   to  have   judg- 
ment for  rest,   etc.,  and  costs, 
663 
■when  defendant  precluded  or  not 

from  reUef  in  equity,  663 
general  replication  to  be  filed  that 
plea  not  true,  and  issue  thereon,' 
663 
evidence  thereon,  663 
instances  illustrative  of  such  a  plea, 
663-'5 
warranty  of   quality  of   chattels, 

663 
fraudulent  misrepresentationB,663 
failure   to   deliver   chattels   sold, 

664 
failure  of  lessor  to  repair,  664 
failure  of  vendor's  title,  664 
where  defence  is  equitable,  plea  is 
treated    according    to    rules    of 
equity,  664 
■contrast  between  use  of  such  plea, 
and  proceeding  at  common 'law, 
665 
defence  of  set-off  excludes  subse- 
quent action,  665 
form  of  such  plea,  666,  1473 
affidavit  to  plea,  667 
Settlement,    of    fiduciary    accounts    in 
county  court,  216 
of  fiduciary  accounts  mode  of,  1223, 
1250 


Settlement — 

statutory  provisions  to  insure  due 

accountability,  1224-'26 
rules  governing,  1226-1248 
exceptions^to  commissioner's  report, 
and  re-commitment,  1248-1250 
See  Gommisaioner. 
ex-pwrte,  effect  of,  1232-'3 
form  of,  by  commissioner,  1506 
Several  counts.     See  Counts. 
Several  issues.     See  Issue. 

sometimes  at  common  law,  934-'5 
doctrine  as  to,  935-940 
several  counts,  575-582,  940-947 
several  pleas,  947-952 
Several  pleas,  934-'5,  947-952 

See  Pleas. 
Severanoe,in  pleading,  by  co-defendants, 

934-'5 
Sham  pleas,  censured,  1064-5 
effect  of  obviated,  600,  1064 
affidavit,  when  required  to  pleas,  625, 
626,  640,  662,  667,  1065 
Shareholder,     motion    by     corporation 
agflinst,   1096 
form    of    notice     of    motion,     1498, 
1499 
Sheep,  form  of  declaration  for  chasing, 

1428 
Sheriff,  bond  of,  216  ;  form,  1310 
disqualified  as  attorney,  169 
what,  may  execute  process,  531-'2 
returns  on  process,  545 
mode  of  serving  process,  532-'4 
sommoning  jurors,  685 
duty  of,  as  to  juries  impanneUed,  686- 

687 
liable  to  stranger   for   illegal   levy  of 

execution,  813-816 
motion  against  deputy,  1096-'7 
motion  on  any  bond  taken  by,  1097 
motion  on  any  bond  given  by,  1097 
declaration  in   debt  on  official  bond, 

form,  1380 
form  of  notice  of  motions  against  and 
by,  1494-1498 
Ship-carpenters,  in  admiralty,  250 
Shooting,  horse  or  dog,  form  of  declara- 
tion for,  1429 
Signing,  judgment,  784 
bill  in  equity,  1126,  1144 
plea  in  equity,  1172 
answer  in  equity,  1185 
Similiter,  familiar  illustration  of,  555 
nature  of,  617 

dispensed  with,  when,  by  statute,  617- 
,      618 
want  of,  cured,  765,  767,  924 
form  of,  883,  1485,  1487 
purpose  of,  924-'5 
Simple  contract,  general  issue  in  debt 

on,  641-'3 
Simplex  obligatio.    See  Bond. 
Single  bill.     See  Bond. 
Singleness,  in  pleading,  554 
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Singleness — 

absolute,  in  pleading,  modified,  612- 
615 
at  common  law,  613 
in  declaration,  by  seTeral  counts, 

613 
in  pleas,  by  answer  to  each  count, 
613 
by  answer  to  different  parts  of 

complaint,  613 
by  answer  to  eacli  of  several  de- 
fendants, 613 
by  statute,  614,  615 
of  issue,  rules  tending  to  produce,  931- 
952 

See  Rules  ofPUaMng. 
Skill,  matter  of,  in  testimony,  701 
Slander,  what  is,  8,  377-385 
modes  of  preventing,  8,  9 
action  of  trespass  on  the  case  in,  357 
words  actionable  per  se,  378-381 
imputing  crime,  378-80 
imputing  contagious  disorder,  380 
affecting  one's  calling,  380 
affecting  of&cer's  capacity,  381 
words  not  actionable  per  se,  381-3 
doctrine  in  Virginia  by  statute,  383-5 
malicious  motive,  390-'91 
character  of  plaintiff,  391-'2 
action  for,  involves  general  character, 

702 
precise   words  .used,    to  be  set  out, 

1019-'20 
forms  of  declaration,  for,  1436,  1438 
Slaves,  not  liberated  by  habeas  corpus, 

417 
Slave-trade,  suits  under  laws  relating  to, 

267 
Small-pox,  hospitals  for,  218,  225 
Soldiers,  verbal  wills  of,  76,  77 
SoUcitors,  160,  161,  163 
Bon  asswult  demesne,  plea  of,  375 

replication  to,  de  injuria,  671-'2 
Special  case,  or  case  agreed,  nature  and 
use  of,  753-4 
sometimes  called  general  verdict,  sub- 
ject to  special  case,  753 
facts  mutually  agreed,  law  submitted 

to  court,  753 
no  inferences  allowed    from  the  foMs 

agreed,  but  of  law  only,  753 
may  order  before,  as  well  as  after  issue, 

753 
if  before  plea,  whole  merits  of  case 

submitted.  753 
if  after  issue,  restricted  to  issue,  753 
in  England,  not  of  record,  aliter  in 

Virginia,  753 
differs  from  waiver  of  jury,  and   trial 
by  court,  when  court  may  draw  in- 
ferences of  fact  like  a  jury,  753-'4 
Special  counts,  in  assumpsit,  575-579 
when  proper,  576-'7 
structure  and  parts  of  577-579 
inducement  or  preamble,  577 


Special  counts — 

consideration  valuable,  678 
contract  itself,  578 
variance,  578 
averment,  what  is,  579 

performance  of  condition  pre- 
cedent, or  excuse  for  not  per- 
forming, 579 
notice  of  performance,  or  other 

event,  679 
request  to  perform,  579 
Special  custom,  conveyance  by,  59 
Special  demurrer,    why  so  called,  619, 

891 
*  at  common  law,  619,  890 
by  statute  in  England,  619-'20,  891-'2 
by  statute  in  Virginia,   620,  891-2, 
1074 
objections  to  statute,  620-21,  891- 
'92,  1074 
Special    juries,    mode    of  designating, 

685-'6 
Special  partnership,  articles  of,  form, 

1319 
Special  terms  of  circuit  courts,  227 
courts  of  appeal,  230,  231 
terms  of  district  courts,  of  U.  S.  248 
circuit  courts  of  U.  S.  259 
Special  traverse,  conclusion  of,  617 
nature  and  use  of,  647-'50,  901-905 
called  also  traverse  with  absque  hoc, 
formal  traverse,  and  traverse,  647, 
901,  905 
objects  in  employing  it,  648-'50,903-'4 
when   traverse   unexplained   would 

violate  rule  of  law,  648,  903 
to  separate  questions  of  law  from 

those  of  fact,  648-'9,  903-'4 
to  obtain  beginning  and  conclusion 

of  case,  649,  904 
in  Virginia,  last  object  seldom  at- 
tained, 649-'50 
parts  of,  647-'8 

inducement  or  explanation,  647-'8, 
902 
mode  of  pleading  to  inducement, 
904-'5 
absque  hoc,  or  categorical  denial,  648, 

902 
conclusion  of,  617,  903 
forms  of,  1466,  1486 
Special  verdict,  principles  of,  750-'52 
jury  find  the  facts,  and  submit  law  to 

the  court,  751 
jury  not  obliged  to  find,  but  may  al- 
ways give  a  general  verdict,  751 
when  facts  found  by  jury,  form  usu- 
ally settled  by  counsel,  751 
court  can  draw  no  inferences  of  fact, 

but  only  of  law,  752 
if  too  vague  to  disclose  merits,  a  venire 

fadas  de  novo  is  awarded,  752 
but  if  unambiguous,  and  plaintiff's  case 
defective,  judgment  for  defendant, 
752 
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Special  verdict- 
differs  from   demurrer    to   evidence, 
how,  752 

differs  from  case  agreed,  how,  753 
Specialty.     See  Bond. 
Specific  performance,  subject  of  equity 

cognizance,  1105,  1107 
Specific  property,   execution  to  regain 

posaesBion  of,  803,  805-'6 
Specific  relief,  in  a  court  of  law,  333 

in  equity,  333 
Specific  thing,  execution  to  compel  the 

doing  of,  803,  806 
Spoliation,  of  writings,  effect  of,  726-7 
Standing  interrogatories,  in  prize  causes, 

1275-'6 
Stannary  courts,  198 
State,  causes  between  two  or  more,  237 

causes  between  it  and  citizens  of  an- 
other, 237 

not  suable  in  Federal  courts  by  indi- 
viduals, 237-'8 

between  citizens  of  different,  238-241 

between  citizens  of  same  claiming 
lands  under  grants  of  different,  241- 
'42 

between  it  or  its  citizens,  and  foreign 
States  or  citizens,  242 

causes  touching  relations  of,  to  each 
other,  and  to  the  U.  States,  why  re- 
ferred to  Federal  judiciary,  244 

courts,  jurisdiction  of  Federal  courts 
exclusive  of,  247,  248 

causes  concerning,  when  cognizable 
exclusively  in  Federal  courts,  248 

courts,  causes  removed  to  Federal 
courts,  270-273 

causes  to  which  it  is  a  party  belong 
to  original  jurisdiction  of  supreme 
court,  279 

secrets  of,  inviolate,  708 

seal  of,  proves  itself  and  the  record  to 
which  it  is  attached,  716,  722 

acts  of,  such  as  proclamations,  etc., 
how  proved,  722 

See  Commonwealth. 
Stated  account,  plea  of  to  bill  in  equity, 

1160 
Statement  of  cause  of  action,  part  of  de- 
claration, 571-588 

includes  all  needful  circumstances, 
571-'2 

quod  cum,  whereas,  recitals  generally, 
avoid,  572 

certainty  required  in,  572 

accounts  filed  to  avoid  prolixity,  572, 
573, 

parties,  after  first  description,  desig- 
nated as  "said  plaintiil,"  etc.,  573 

when  writing  signed  by  wrong  name, 
description  of,  573 

mistake  in  name  ot  party,  573-'4 

mistake  in  name  of  stra/nger,  574 

idem  sonans,  574 

place  and  time,  574-'5 


Statement — 

merely  formal  and  immaterial  aver- 
ments omitted,  575 
averments  proper  in  the  several  ac- 
tions, 575-588 
assumpsit,  575-'81.    See  AssiMipsit. 
debt,  581-'6.     See  Debt. 
detinue,  586.     See  Detinue. 
covenant,  587.     See  Covenant. 
actions  ex-delioto,  587-8 
of  causes  to  jury,  at  trial,  687 
Statutes,  conveyances  by  private,  52-'3 
action  of  debt  on,  585-'6  ;  qui  tarn  ac- 
tion, 586 
public,  taken  notice  of  ex  officio,  722 
private,  how  proved,  723 
of  other  States  and  of  congress,  how 

proved,  723 
plea  of,  in  bar  in  equity,  1161-'2 
pleading  of,  doctrine  as  to,  995-'6 
public  statutes,  995 
private  statutes.  995-'6 
Stay-law,  prolonging  statute  of  limita- 
tions, 5].5-'16 
Stephen,  Mr.,  objections  to  common  law 
system  of  pleading,  and  how  obviated, 
1072-1084 
Stipulation,    in   admiralty,   by   libellant 
for  costs,  12.') 9 
by  party  to  whom  subject  is  delivered 

by  interlocutory  order,  1260 
general  doctrine  of,  1269-1272 

forms,  1269,  1507,  1514,  1515,  1517 
before  whom  acknowledged,1269-'70 
security  in,  1270 
for  co.sts  and  expenses,  1270-'71 
value  of  subject  matter,  1271 
appearance  and  compliance  with  de- 
cree, 1271-2 
Store-account,  limitation  to  action  for 
articles  charged  in,   208,   668,   669, 
899 
replication  to  such  plea,  669,  899 
forms   of   plea   and   replication,   899, 
1475 
Sub-lessee,  liability  to  distress  for  rent, 
107,  123 
not  liable  to  action  for  rent,  123 
Submission  to  arbitrament,  139-142 

See  Arbitra/ment  and  Award. 
Subornatiou   of   perjury,    conviction   of 

renders  infamous,  693 
Subpoena    for   witnesses   by    justice  of 
peace,  208 
for  witnesses  to  attend  court,  687-8 
duces  tecum,  how  obtained   and  use, 

688,  726 
in  chancery,   origin   and    nature   of, 
1112-'13 

See  Summons. 
order  of  injunction  endorsed  on,  1144 
Subscribing  witnesses,  to  wills,  74-'5 
to  writings,    when  to  be    produced, 
727-'8 
Subsequent  promise.  See  New  Promise. 
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Substance,  of  defence,  part  of  [body  of 
plea,  638 
of  issue,  to  be  proved,  702-'3 
Subtraction,   injury  by  and   remedies, 
475-491 
injuries  by,  47fi,  490 
remedies  for  rents  and  services  due  by 
■  tenure,  476^90 
summary  remedies,  476-48r> 
distress,  99  &  seq,  476 
attachment,  123  &  seq,  476^84 
re-entry  by  lessor,  484,  488,  489 
nomine  p(zncB,  485 
remedies  by  suit  or  action,  485-'90 
action  at  law,  48.">-'90 
personal  actions,  48'>-'7 
debt,  485 
assumpsit,  486 
covenant,  486 
account,  486 
real  actions,  +87-490 
suit  in  equity,  490 
remedies  for  services  due   by  custom 
or  prescription,  490-'91 
Suit,  where  instituted  in  Virginia,  526, 
527,  1113-14 

See  Action. 
Suite,  production  of,  588,  1052,  1053 
Summary,    remedies  for    rent    besides 
distress,  124-128 

See  Rent. 
Summons,  in  court  of  justice  of  peace, 
208 
In  writs  of  forcible  entry,    etc. ,    518, 

519  &  n  (a) 
actions  personal,  521,  523,  524 
form  of,  524,  136U 

in  suits  in   chancery,    substitute   for 
subposna,  1112,  1115 
■whence  obtained,  1113-14 
-mode  of  taking  advantage  of  mis- 
take, 1114-'l5 
Tnemorandum  tor  obtaining,  1115 

form  of,-1115-'16 
filing  of  bin  by  plaintiff,  1116 
returns  of,  545-'6,  1116 
modes   of  securing   eftect   of   suit, 

540-5,  1116 
order   of  injunction   endorsed   on, 
1144 
in  admiralty,  1259-'60 

for  seaman's   wages,   forms  as  to, 
1522 
Sunday,  arrest  on,  in  civil  cases,  unlaw- 
ful. 402 
Superior,  in  private  relations  alone  en- 
titled to  action,  444 
Supersedean,  writ  of  error  operates  as, 
in  IT.  S.  courts  alone,  296 
appeal,  when,  298 

no  bill  of  exceptions,   when  no  ap- 
pellate process,  745 
bond,  852 ;  form  of,  885 
when  it  lies  in  Virginia  and  its  tenor, 
J354 


how  it  differs  from  a  writ  of  error, 

854 
applicable  to  civil  cases  alone,  854 
form  of,  854,  885 
limitation  to,  852,  857 
at  what  stage  of  cause  allowed,   858- 
861 
Supervisors,  mandamus  to,  from  county 

court,  215 
Supplement,   bills  of  in  equity,   1130, 
1133 
nature  of,  and  when  employed,  1130, 
1131 
*  when  and  how  filed,  1131-'33 
and  revivor,  bills  of,  1133-'4 
bill  in  the  nature  of  a  bill  of,  1140, 
1141 
Supreme  court,  of  Virginia,  229-231 
See  Court  of  Appeals. 
of  U.  States,  278-301 

constitution  or  organization  of,  278 
judges,  how  appointed,  244-'5 
tenure  of  office,  245 
responsibility  and  independence, 

245 
terms  of  court,  278 
number  of  judges  and  allotment, 

278 
pensions  for,  278 
jurisdiction  of,  279-301 
original,  279,  280 
in  what  eases.  279 
congress   cannot   enlarge,  279, 
280 
appellate,  280-301 
not  to  be  exercised  but  by  sta- 
tute, 281 
from  inferior  Federal  tribunals, 
281-7 
from  circuit  courts  U.  States, 
281-'4 
where     amount    exceeds 

$2,000,  281-'3 
where  amount  does  not  ex- 
ceed $2,000,  283-4 
from  district  courts  XT.  States, 

284-'5 
from  court  of  claims,  285-'6 
from  territorial  courts,  286 
from   courts   of    District  of 
Columbia.  286-'7 
from  State  courts,  287-94 
grounds  of  jurisdiction,  287, 

288 
cases  wherein  it  exists,   288- 
'91 
constitutionality  of    §  25, 
judiciary    act,     289-'90, 
294 
cases,  291 
circumstances     which    mnat 
concur,  29l-'94 
final  judgment,  or  decree 
of  State  court,  292-'3 
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r  Supreme  court — 

question  must  appear  by 
the  record,  293,  294 
modes  of   exercising,  from  in- 
ferior  Federal    tribunals, 
294-301 
writ  of  error,  295-'6 
appeal,  296-8 

certificate  of  division  in  cir- 
cuit court,  298 
writ  of  mandamiis,  298-'9 
writ  of  prohibition;  299 
writ  of  habeas  corpus,  300 
writ  of  certiorari,  prohibition, 
etc.,  300,301 
as  to  writs  of  habeas  corpus,  421, 
&c. 
Surcharging  and  falsifying,   settled  ac- 
counts, 1232,  1234 
Sur -disclaimer,  writ  of  right  of,  130,  489 

ejectment  in  its  place,  130,  489 
-Surety,  of  peace  and  good  behavior,  as 
to  injury  to  personal  security,  4,  5, 
8,  373 
as  to  wrongs  to  husband,  13 
as  to  wrongs  to  parent,  14 
as  to  wrongs  to  guardian,  14 
as  to  wrongs  to  master,  15 
admission  of  principal  against,  709 
motion  jnf,  against  principal,  1095-6 
form  of  notice  of  motion,  1493 
against  co-surety,  1096 
form  of  notice  of  motion,  1493 
relief  to,  of  equity  cognizance,  1107 
Surplusage,  in  verdict,  disregarded,  736 
in  pleading  to  be  avoided,  1044-'7 
what  is,  general  nature,  1044-'") 
matter  wholly  foreign,  1045 
matter  not  required  to  be  stated,  1045- 

'46 
cultivation   of   brevity  of   statement, 

1046 
danger  arising  from  surplusage,  1046- 

'47 
mode  of  objecting  to,  1047 
-Surprise,  ground  of  new  trial,  759-'60 
biU  to  impeach  a  decree  for,  1137-'8 
Sur-rebutter,  answer  to  rebutter,  565,673 
Sur-rejoinder,   familiar  illustrations  of, 
555 
answer  to  rejoinder,  565,  673 
forms  of,  1489 
Surveys,  of  vessels  damageid,  in  admi- 
ralty, 251 
Surveyor's  marks,  good  evidence,  704 
Survivorship,  of  actions,  794,  795,  796 
Suspending  bond,  by  claimant  in  inter- 
pleader, 111,  353,  815,  834-'5 
form  of,  1358 
.Suspension,  of  habeas  corpus,  416-'17 
plea  in,  when,  626-' 7 :  structure  of, 

1000 
plea,  when  to  be  filed,  625,  952 
verified  by  affidavit,  625,  1065 
Judgment  on  plea  in,  779 


Suspension — 
of  limitations,  as  to  judgments  and  de- 
crees, 800 
of  sale,  in  interpleader.  111,  353,  815, 

834-'5 
of  execution,  pending  application  for 

appellate  process,  861 
pleas  in,  commencements  and  conclu- 
sions of,  1022 
pleas  in,  replication  to, commencement 

and  conclusion  of,  1026 
pleas  in,  order  of  pleading,  1054-'5 
plea  in,  must  usually  give  plaintiff  bet- 
ter writ,  1057-'9 
form  of  replication  to  plea  in,  1484 
of  decree  in  equity,  when,  1133 
of  decree  in  admiralty  by  appeal,  1296 
Taking,  or  secreting  child,  440 

of  chattels,  unlawfully,  and  remedies, 
445-'54 
Taxes,  and  levies,  hens  for,  70 

and  officer's  fee-bills,  distress  for,  99 
lien  for,  to  U.  States,  in  U.  S.  district 
courts,  255 
Tenants,  distress  for  rent,  99-124 
See  Distress,   Lessee,  -Assignee,  Attach- 
ment. 
redress  for,  in  case  of  illegal  distress, 

108-112,  489-'90.     See  Lessee. 
luring  away,  492 
may  plead  nil  habuit,  when  and  how, 

648 
notice  to  ascertain  value  of  >  things  at- 
tached, form,  1348 
Tenants  in  common,  action  of  account 
between,  346,  1216 
form  of  declaration  against  co-tenant 

for  profits,  1433 
bill  in  equity,  as  between,  1219 
Tenant  from  year  to  year,  form  of  notice 

to  quit,  1492 
Tender,  of  rent  avoids  subsequent  dis- 
tress, 110,  118 
of  issue,  familiar  Ulustration  of,  555, 

559 
plea  of,  not  available  in  special  count 
in  assumpsit  for  breach  of  collateral 
contract,  577 
plea  of,  nature  of,  611  ;  form  of  plea, 

1480 
modem    substitute    for   payment    of 

money  into  court,  611-'12 
of   issue  must  accompany  a  traverse, 
920-924 
to  be  tried  by  a  jury,  921-22 
on  part  of  plaintiff,  921 
on  part  of  defendant,  922 
to  be  tried  by  the  record,  922 

form  of,  922-'3 
by  certificate  or  by  witnesses,  923 
by  wager  of  lam,  923 ;  form   of,  923 
general  rule  touching,  924 
Tenendum,  in  conveyances,  37 
Tenterden,  Lord,  act  touching  statute 
of  limitations,  506-6 
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Tenure,  of  office   of  State  judges,  215, 
219,  226-'7,  230 
of  Federal  judges,  244,  245 
of  lands,  disturbance  of,  492 

Term  of  service.  State  judges,  215,  219, 
226-'7,  230 
of  Federal  judges,  244-245 

Terms,  of  county  courts,  218 
of  corporation  courts,  220 
of  circuit  courts,  227 
of  court  of  appeals,  280 
for  jury-causes,  600 
of  courts,  selection  of  jurors  for,  684- 
685 

Terms  for  years,  ouster  from,  and  reme- 
dies, 471 

Territories,  courts,  of,  286 

Test,    affidavit,  by    claimant  in  prize- 
causes,  1277 

Testaments,  proof  of  contents  after  pro- 
bate, 718 

Testamentary  causes,  courts  for  in  Eng- 
land, 83,  192,  200,  304 
courts  for  in  Virginia,  83,  325,  826 

Testator,  no  probate  during  life  of,  82 
when  presumed  to  be  dead,  82 

Testimony.       See    Evidence,   and    Wit- 


on.  former  trial  by  witness   since  de- 
ceased, 707 
not  allowed  in  criminal  cases,  707 
preservation  of,  subject  of  equity  cog- 
nizance, 1105,  1106,  1108 
bill  in  equity  to  perpetuate,  1128-'9 
summary   proceeding    in  Virginia   to 

perpetuate,  1129 
taken  by  commissioner,  in  settling  ac- 
counts, 1222 
general  in  cause  before  commissioner, 
1222 
Threats,    nature   of,  and  remedies   for, 

875,  376-7 
Thurlow,  Lord,  rebuke  to  Duke  of  Graf- 
ton, 164 
Time,  for  distress  for  rent,  113 
of  filing  declaration,  566-'7 
of  filing  pleadings,  noted  in  pleading, 

5b8 
and  place  in  pleading,  574,  590 
of    objecting  to   competency  of  wit- 
nesses, 695 
and  place  of  sale  under  _/i.  fa.,  835-6 
certainty   of,    required   in   pleadings, 
960-62 
Title,  bond  for,  25  ;  form  of   bond,  25, 
1309 
declaration  on  bond  for,  forms,  1872, 

1879 
warranty  of,  38-43 
ancient,  38-41 
modern,  41-43 
to  land,  slander  of,  382-'8 
of  court,  in  pleading,  568,  590,  591 
steps  in,  upon  plea  by  way  of  i/ramerae, 
to  be  proved,  650-'51 


Title- 
by  way  of  confession,  etc.,  upon  ex- 
preaa  color,  how,  651,  910-11 
how  set  forth  in  pleadings,  967-982 
in  party  pleading,  968-78 
manner  of  alleging  title  in  one- 
self, 968 
extent  of  accuracy  to  be  observed, 
968-'70 
as  to  estates  in  fee-simple,  968- 
970' 
general  doctrine,  969 
where  seisin   already  alleged 
in  another,  969-'70 
*  as  to  particular  estates,  970 

rules  as  to  derivation  of,  970-978 
by  descent,  971 
by  purchase,  971 
conveyance  stated  according  to 
,  legal  effect,  and  not  form  of 
words,  971-2 
and  if  not  statutory,  according 
to  requirements  of  common 
law,  972-'3 
when  less    precise  allegations 
admissible,  978-978 
where  general  freeJwld   title 

suffices,  978-'4 
where  title  by  mere  possession, 
974-978 
in  adversary,  978-980 
proof  to  be  made  of  title  alleged,  980- 

981 
exceptions  where    title    need  not  be- 

shown,  981-2 
of  pleadings,  as  to  court,  etc.,  568, 
590,  591,  1064 
Tools,   of  trade,  exempt  from  distress, 

107 
Torrale,  writ  de  secta  ad,  491 
Torts,  maritime,  198,  194,  203,  251-2 
actions  for,  against  several,  judgment 

separately,  788 
only  one  satisfaction  against  several 

defendants,  788 
when  and  how,  actions  for,  revivable, 
793-'4 
Transitory,   actions   in   Federal   courts, 
275-'6 
actions  at  common  law,  525-6,  956-'8 
in  Virginia,  what  are,  526,  967,  958 
action,  when  brought  in  Virginia,  526,. 
527 
Traverse,  of  office,  493,  495,  1098 
special  conclusion  of,  617 
plea  by  way  of,  638-650,  898-909 
common,  633,  898-9 
general,  or  general  issue,  633-647,. 
899-901 

See  General  lasite. 
special,  647-650,  901-5.     See  Spe- 
cial Traverse. 
forms  of  pleas  by  way  of,  1463-1466 
of  declaration,  part  of  body  of  plea,. 
688-'9 
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Traverse — 

with  an  absque  hoc.     Same  as  special 

traverse,  647 
formal  or  simple  traverse,  647.     See 

Special  Tra/oerse. 
in  pleas,  contrasted  with  express  color, 

650-'l 
de  injuria,  in  replications  only,  and 
only  in  trespass  and  trespass  on  the 
case,  671-'2,  901 
forms  Of  replication  to  pleas,   1485, 

1486 
forms  of  replication  by  way  of,  1486 
rules  applicable  to,  905-909 

adversary,  thereupon  to  prove  allega- 
tions in  manner  and  form  as  he 
makes  them,  905-  '6 
not  to  be  taken  on  matter  of  law, 

unless  mixed  with  fact,  906 
nor  on  matter  not  alleged,  unless 

necessarily  implied,  907 
contents  of  deed  traversed  only  by 
plea  of  Tbon  estfaetum,  908-9 
mere,  when  not  sufficient,  920-'21 
upon  a,  issue  must  be  tendered,  921- 

924 
must  not  be  taken  on  immaterial  point, 
926-'7 
in  itself  immaterial,  926 
on  allegation  prematurely  made,  927 
matter  of  aggravation,  927 
matter  of  inducement,  927 
of  several,  at  option  of  pleader,  927 
must  not  be  too  large  or  too  narrow, 
927-'31 
not  too  large,  928-9 
not  too  narrow,  doctrine,  929-931 
Treason,  two  witnesses,  etc.,  to  convict, 

713 
Treaties  of  TJ.  States,  cases  arising  under, 
234 
aliens  sue  for  torts  contrary  to,  in  dis- 
trict court  XJ.  S.  254 
Trespass,  by  cattle,  distress  for,  98 
on  lands,  and  remedies  for,J47I-'2 
nature  of  injury,  471 
remedies,  472 
action  of  trespass  vi  et  armis,  472 
trespass  on  the  case,  472 
bill  in  chancerv  for  injunction, 
472 
by  officer  for  illegal  levy  of  execution 
on  the  goods  of  a  stranger,  814 
Trespass  on  the  case,  action  of, 
for  illegal  distress,  109,  112 
in  assumpsit  for  rent,  131-133 
in  assumpsit,  origin  of,  346-'7 

See  Assumpsit. 
object  and  nature  of,  347-'8,  1099-1100 
ex-delioto,  origin  of,  346,  347 
nature  and  object  of,  355,  356 
lies  for  injuries  not  resulting  directly 

from  force,  355,  455,  457 
lies  by  statute,  wherever  trespass  «  et 
armis  lies,  856,  377,  457 


Trespass  on  the  case — 
counts  in,  joined  with  counts  in  tres- 
pass, 366 
several  kinds  of,  356,  357 

on  the  case  generally,  356 

in  trover  and  conversion,  356,  451-3 

in  slander,  357 

in  libel,  357 
lies  for  assault,    battery,   wounding,. 

and  mayhem,  376-'7 
for  injuries  to  health,  377 
for  abduction  of  wife,  430 
beating  wife,  435 
adultery,  434 

abduction  of  child  or  ward,  436-'7 
beating  child  or  ward,  438 ;  servant, 

442 
seduction  of  daughter,  440 ;  servant, 

443 
in  trover  and  conversion,  nature  and 

effect  of,  451-453 
unlawful  taking  of  chattels,  451-'8 
unlawful   detainer   of    chattels,    454, 

455 
unlawful  entry  upon  lands,  472 
for  nuisance,  472 
waste,  474 

for  oppression  by  landlord,  490 
subtraction  of  services   due   by  pre- 
scription, 490-'91 
memoranda  for  action  of,  .530,  531 
forms  of  declaration  in,  1435-1459 
general  issue  in,  ex-delicto,  and  proofs- 

under,  646-648 
express  color  in  pleas  in,  650 
new  assignment  in,  9 1 5-920 
originated  in  13  Ed.  1,  347,  1100 
Trespass  to  et  armis,  action  of  for  ille- 
gal distress,  109,  112 
nature  and  object  of  action  of,  355 
lies  where  injury  results  directly  from 

force,  355,  455,  466-7 
trespass  on  the   ease  lies  by  statute, 

wherever  it  lies,  356,  377,  457 
counts  in,  joined  with  counts  in  case, 

306 
lies    for    assault,   battery,   wounding 

and  mayhem,  376-7 
for  abduction  of  wife,  430 
beating  wife,  435 
adultery,  434 

abduction  of  child  or  ward,  436-'7 
beating  child  or  warr),  438 ;  servant, 

442 
seduction  of  daughter,  440  ;  servant, 

443 
for  unlawful  taking  of  chattels,  453 
unlawful  detainer  of  chattels.   456-'7 

unlawful  entry  upon  lands,  472 
for  nuisance,  472 
memorandum  for  actipn,  531 
forms  of  declaration  in,  1424-1431 
general  issue  in,  and  proofs  under,. 

647 
express  color,  in  pleas  in,  650 
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Trespass  m  et  a/rmis — 

new  assignment  in,  915-920 ;  form, 

1487 
common  bar,  917,  920 
form  of  rejoinder  in,  1489 ' 
Trial,  of  attachment,  481-484 
of  fact,  modes  of,  678-777 
improperly  so-called,  677,  678-'9 
by  record,  678 
inspection,  678 
certificate,  678 
■witnesses,  679 
abolished  or  ceased  to  exist,  679- 
681 
by  wager  of  law,  679-80 
by  wager  of  battel,  680-81 
still  subsisting,  681-777 
by  the  court,  681-2 
by  jury,  682-777.  See  Jury. 
different  modes  of,  one  cause  of  pe- 
culiarity of  common  law  pleading, 
553,  888,  1067 
by    jury,    general    prevalence    of,  a 
cause    of    peculiarity   of    common 
law  pleading,  553,  1067-8 
and  judgment,. in  motions,  1093-'4 
See  Motions. 
docketing,  1093 
discontinuance,  1093 
jury,  1093 

joinder  of  parties,  1093 
judgments  and  costs  in,  1093-4 
bill  of  exceptions,   1044 
Trover  and  conversion,  nature  and  ob- 
ject of  the  action  of,  356-7,  451-'3, 
4o4-'5 
property  affected,  452 
plaintiff's  interest  in  it,  453 
nature  of  injury,  453 
memorandum  for  action  of,  530 
against  purchaser  at  sale  under  exe- 
cution,   when   levy   was    unlawful, 
814 
form  of  declaration  in,  1435 
Trust,  registry  of  deeds  of,  52 

deed  of,  62-65.     See  Deed  of  Trust. 
and    uses    extended    jurisdiction    of 

chancery,  185,  1101 
and    confidence,     ground   of   equity- 
cognizance,  1104,  1106 
matters  of  account   connected   with, 
cognizable  in  equity,  1219 
Trustee,  in  deed  of  trust,  62-65 
duty  and  compensation,  62-64 
aid  of  court  of  chancery,  64-65 
right  to  sue  in  Federal  courts,  241 
matters  of  account  adjusted  in  equity, 
1223 
'Truth,  bar  to  action  for  slander,  384 
must  be  pleaded  specially  as  a  bar, 

384 
bar  to  libel,  and  to  be  pleaded  speci- 
ally, 389-'90 
of  pleading,    doctrine    as    to,   1064- 
1066 


Truth— 
'of  pleas,  verified  by  affidavit,  when, 
1065-'6 
Tutorial  causes,  325-'6.   See  Ouardiant. 
Tutors,  professors  and  pupils  in  semi- 
naries exempt  from  jury-service,  683 
Umpire,  137,  142 

Uncertainty,    of  person  or  of    subject 
avoids  conveyances,  35 
avoids  devises  and  legacies,  91,  92 
fault  in  pleading,554-572,920-'21,  952- 
1011.     See  Certainty. 
Understanding,  necessary  for  contracts, 
16 
and  for  conveyances,  32] 
andforwiUs,  72,  75,  85-'6 
defect  of,  disqualifies  witness,  691-'2 
Under-tenant.     See  Sub-lessee- 
United  States.     See  Federal  Courts. 
causes  of,  in  Federal  courts,  236,  262 
sue  in  district  courts  of  U.  S.,  when, 

254 
executive   officers  of,   mandamus  to, 

280 
recovers  costs,  but  pays  none,  788 
statutes,  how  proved,  723 
congress,   journals  of,   how  proved, 

723 
executive  department,  books  and  pa- 
pers in,  how  proved,  724 
official  registers,  proof  of,  724 
Universities,  courts  of,  198 
Unlawful   detainer,    before    justice    of 
peace,  204-'5 
cognizable  in  county  court,  217 
entry,  also  cognizable  in  county  court, 

217 
real  actions,  possessory,  340-41,  466- 

'67 
on  what  title  maintainable,  466-7 
issue  submitted,  467 
Unlawful  entry.     See  Forciile  Entry. 
Use  and  occupation,  assumpsit  for,  132- 

'33 
Uses,  power  under  statute  of,  30 

conveyances  under  statute  of,  35,  47- 
50 
unexecuted  uses  or  trusts,  47-'8 
with  transmutation  of  possession, 

48-9 
without  transmutation  of  possession 
49 
bargain  and  sale,  49 
covenant  to  stand  seised,  49 
lease  and  release,  49 
and  trusts,  extended   jurisdiction  of 
chancery,  185,  1101 
Usury,  plea  of,  990-91 

form  of  plea  of,  1476  . 
Ut  sit  finis  Utiwn,  application  of  maxim, 

1201 
Vacation,  between  courts,  what  is,  608, 
604 
mistakes  at  rules  in,  how  corrected, 
603-'4 
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Vacation — 

judgment  confessed  in,  604 
Vagrancy,  218,  224 

Valuable  consideration,  in  contracts,  16, 
17 
statement  of,  in  pleading,  578 
Value,  in  detinae,  586 

specification  of,  in  pleading,  962-965 
mode  of  expressing,  963 
of  ship,  form  of  stipulation  for,  1517 
Variance,  allegation  and  proof  of  con- 
tracts, 578 
amendment  for,  578,  731,  733-'4,  906 
how  taken  advantage  of,  584,  733-'4 
in  quality,  material,  587 
in  quantity,  number  and  value  imma- 
terial, 587 
in  description  of  writings,  592 
effect  of,"  731,  733-'4,  905-'6 
modes  of  avoiding  by  several  counts 

and  several  pleas,  7i32 
material  and  immaterial  instances  of, 

732-'3 
writ  and  declaration,  how  taken  ad- 
vantage of,  768,  1049,  1050 
form  of  plea  of,  1461 
form  of  replication  to  plea,  1485 
Venditioni   exponas,    nature    and    use, 
837 
to  enforce  decree  in  admiralty,  1288 
form  of  writ  of,  in  admiralty,  1516 
Vendor's  lien,  67 

Venire  facias,  writ  of,  to  summon  jurors 
for  a  term  of  court,  684-'5 
de  novo,  when  verdict  does  not  respond 

to  the  whole  of  every  issue,  736 
de  novo,  m  detinue,  when  at  common 
law,  737 
when  in  Virginia,  737 
in  case  of  too  vague  special  verdict, 

752 
motions  for,  775-'7 

existed  at  common  law,  775 
distinguished  from  new  trial,  775 
in  what  cases  occurs,  775-'6 
instances  of,  776-'7 
Venue,  in  pleading,  574,  590,  691,  953 
in  the  action,  953,  954 
in  the  body  of  the  pleading,   to  the 

fact  alleged,  954 
present  doctrine  as  to,  955-6,  958-9 
local  and  transitory  actions,  956-'8 
change  of,  958,  959-'60 
Verdict,  familiar  illustration  of,  555 
in  ejectment,  597-'8 
how  proved,  718 
confined  to  issue,  729-'30 
to  party   most  successful   in    proof, 

730 
principles  and  forms  of,  736-741 
principles  of,  736,  740 

must  respond  to  whole  of  every  is- 
sue, 736 
modification  in  detinue  by  sta- 
tute, 737 


Verdict — 

general,  where  there  are  several 
counts,  not  noting  on  which 
it  is  based,  736 
doctrine  in  Virginia,  736 
surplusage,  736-' 7 
categorical  response  to  terms  of 
issue,  when  insufficient,  736-'7 
in  detinue,  737 

not  mentioning    some   of    the- 

things  claimed,  737 
omitting  price  or  value,  737 
damages  if  for  plaintiff,  737 
if  for  defendant,  and  property 
taken    from     him,    damages- 
against  plaintiff,  737-'8 
allowance  of  interest,  738-740 
at  common  law,  738 
in  Virginia,  738-'40 
effect  of  contract  as  to  rights,  de- 
termined by  lex  loei  contractus^ 
740 
form  of,  740-'41,  883 
modes  of  avoiding  effect  of,  754-777 
new  trial,  754-764  ;  motion  in  arrest 

of  judgment,  764-770 
repleader,  772-775;  motion  for  judg- 
ment non  obstcmte  veredicto,  770- 
772 
venire  facias  de  novo,  nH-m 
cause  of  abatement  oceuring  after,  and 

before  judgment,  effect  of,  795 
faults  in  pleading,  aided  by,  623,  896, 
897 
Verification,    pleadings   conclude   with, 

when,  639,  924,  1060-61 
Vessels,   loss  of   life  on,   proceedings, 
270 
interlocutory  delivery  of,  in  admiralty, 
1260-'l 
Vice-admiralty,  courts,  195,  196 
Vice-chancellors,  199-203,  1108, 1109 
Vice-consuls.     See  Consuls. 
Vidnetam,  in  pleading,  574,  590,  591, 

953 
Videlicet,  effect  of,  in  pleading,  590,  591,, 

593,  959,  960,  961,  963,  964 
Views,  607-'8 
Vigilantibus,  nondormientibus,  leges  sub- 

veniunt,  1257 
Vindictive,  when  damages  ought  to  be, 

434 
Virginia,  recovers  costs,  but  pays  none,. 

788 
Visne,  in  pleading,  574,  590,  591,  953 
Vii>a  woe,  pleading,  548,  549 
Voir  dire  or  vrai  dire,  683 
Voluntary  gifts,  limitation  to  creditor's 

impeachment  of,  509-10 
Vouchers,  for  disbursements  by  personal 
representative,  1231-'34 
nature  and  disposition  of,  123]-'2 
surcharging  and  falsifying,  1232-'4r 
Voucher  to  warranty,  40,  608 
Vrai  dire,  or  wir  dire,  683 
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AVager  of  battel,  trial  by,  origin,  nature 

and  use  of,  680-'l,  682 
Wager  of  law,  in  debt  and  detinue,  368, 
369,  448 
ground  and  mode  of  trial  by,  679-'80 
led  to  substitution  of  assumpsit  for 
debt,  and  trover  for  detinue,  368, 
680 
tender  of  issue  to  be  tried  by,  923 
Wages,  of  mariners,  cognizable  in  ad- 
miralty, 251 
of  laboring  man,  when  exempt  from 

lien  oi  fieri  facias,  827 
of    seaman,  proceedings  for,   in  ad- 
miralty, 1272-'3 
security  for  costs,  1271 
much  favored,  1 272 
how  to  be  paid,  1272 
proceeding  may  be  in  personam, 

1272 
when  in  rem,  1272-3 
all  belonging  to  same  vessel  may 
join,  1273 
Waiver,  of  jury  by  parties,  686 

evidence,  not  facts,   stated  upon  ap- 
peal, 746 
of  homestead  exemption,  810 
of  jury,  in  Virginia  makes  finding  of 
court    like   demurrer    to   evidence, 
746,  878-'9 
doctrine  as  to  (J.  S.  courts,  879 
Wales,  court  of,  197 
Ward  and  guardian,  injuries  in  relation, 
14 
modes  of  securing  guardian  against 

wrong,  14 
abduction  of,  14,  436  -'7 
See  Ouardian. 
ravishment,  writ  of,  437 
Warrant,  of  distress  for  rent,  112 
forms  of,  1347 
or   summons  in   court   of  justice   of 

peace,  208 
served  by  nonstable,  208 
in  admiralty,  1259-60 
arrest,  1259-60 
form  of,  1511 
arrest    and    attachment  of    goods, 

1259-60 
in  rem,  1259-60 

in  personam,  and  in  rem,  1259-60 
Warrantia  charta,  40 
Warranty,  of  title  to  land,  38-43 
ancient,  38—41 
form  of,  38,  1323 
several  Mnds,  38,  39 
effect  in  rebuttal  of  claim  of  grantor, 
etc.,  39,  40 
lineal,  39 
collateral,  39 
remedies  on,  40,  41 
modem  covenants,  41-43 
forms  of,  41,  1324^1328 
several  sorts,  41,  42 
as  to  the  persons  concerned,  41 


Warranty — 

as  to  the  defects  of  title  included, 
42 
usual  covenant  in  Virginia,  etc., 

42 
English  covenants,  42 
remedies  on,  42,  43 
of  soundness  of  chattel,  form  of  decla- 
ration for  breach,  1399,  1456 
of  title  to  lands,  form  of  declaration 

for  breach,  1419 
of  quantity  of  land,  form  of  declara- 
tion for  breach,  1420 
Waste,  writ  of,  nature  and  object,  364-'5, 
»      473-'4 

nature  of  injury,  473 
persons  who  may  commit,  473 
penalty  of,  473 
remedies  for,  473-'5 
writ  of  waste,  473-'4 
trespass  on  the  case,  474 
writ  of  estrepeinent,  474-'5 
biU  in  equity  for  injunction,  475 
writ  of,  process  in,  523-'4 
by  rebels  in  arms,  plea  of  by  special 

traverse,  648-'9 
form  of  declaration  for,  1456 
Water-power,  forms  of  lease  of,  1330 
Waters,  admiralty  jurisdiction  over,  234, 
251-'2 
criminal,  249,  1255 
civil,  234,  249-253,  319-'23,  1255 
Ways,  disturbance  of,  and  remedies,  492 
form   of    declaration   for   disturbing, 
1455 
Wife  and  husband,  mutual  defence,  5,  95 
wrongs  to  husband  in  respect  to,  13 
modes  of  securing  against  such  wrongs, 

13 
contracts  by,  16, 
conveyances  by,  33,  34,  50,  51 ;  forms, 

1324-1327 
wills  by,  71,  72 
recaption  of  by  husband,  96 
rent  of  her  lands,  120,  121 
beating,  remedies  for,  435 
indulgence  to,  in  ejectment,  598 
appearance  of,  when  sued  alone,  685 
and  husband  of  parties  to  record,  in- 
competent as  witnesses,  690 
effect  of  marriage  on  pending  action, 

795 
separate  property  of,  of  equity  cogni- 
zance, 1106,  1]07  • 
certificate   of  privy  examination,  etc, 

form,  1325 
deed  of  separation  from,  form,  1336 
Will,  freedom  of,  necessary  to  contract, 
16 
also  to  conveyances,  32-34 
Wills,  powers  contained  in,  29,  30 
power  of  sale,  29,  30 
statute  of  frauds,  etc. ,  as  to,  36 
as  mode  of  transferring  property, 70-94 
definition  of,  70 
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"Wills- 
general  principles  touching,  70-93 
maMng,  70-77 
of  lands,  71-75 
who  may  make,  71 -'2 
to  whom,  72 
what  devisable,  72-'3 
what  ceremonies,  73-75 
in  writing,  73 
signature,  73 
attestation  of  witnesses,  74- 

75 
of  chattels,  75-'7 
who  may  make,  75 
to  whom,  75-'6 
what  bequeathable,  76 
what  ceremonies,  76-'7 
nonoupative  wills,   76-7 
TCToeation  of,  77-80 
express,  77,  78 
implied,  78-80 
repubUcatiou  of,  80 
probate   of,   81-90.     See  Pro- 
hate. 
need  of  disclaimer,  90 
how  void  though  duly  executed, 
yO-93 
forms  of,  94,  1840-1346 
directing  payment  of  debts,  effect  of 
as  repelling  statute  of  limitations, 
572 
plea  of  devise   by,  to  bill  in   equity, 
1161 
"Withdrawal,  of  juror,  735-6 
Witnesses,  subscribing,  to  wills,  74-'5 
competency  of,  in  proof  of  wills,  86- 

88 
compulsory  process  for,  by  justice  of 

peace,  208 
trial  by,  679,  923 

jurors  to  be  examined  in  court,  686 
attendance  on  justice,  how  obtained, 

208 
attendance  on  court  and  testimony, 
how  obtained,  687-'8 
subpoena,  687-'8 
subpoena  duces  tecum,  688 
attachment,  fine,  and  damages,  688 
commitment  to  jail,  688 
depositions,    688  ;  forms  as    to, 

1490,  1+91 
habeas  corpus  ad   testificandum,, 
688 
objections  to,  688-697 
competency,  689-695 

causes  of  incompetency  at  com- 
mon law,  689-695 
paities  to  record,  or  husband 
or  wife  of  party,  689-91 
modification  as  to  pa/rties 
in  Virginia,  690-'l 
defect  of  understanding,  691, 

692 
defect    of    religious    belief, 
692-'3 


Witnesses — 

removal  in  Virginia,  693 
infamy    in    consequence  of 
crime,   693-'4 
modified  in  Virginia,  694 
interest  in  result,  directly  or 
in  record,  694-5 
removed  in  Virginia,  694 
negroes    competent    now, 

694 
doctrine  as  to  grand-jurors 
and  judges,  695 
time  of  objecting  to  compe- 
tency, 695 
credibility,  695-697 

how     determined,      and    by 

whom,  695-'6 
modes  of  discrediting,  696-7 
disproving  facts  stated,  696 
impeaching   general   char- 
acter for  veracity,   696, 
697 
proof    of     contradictory 
statement,  697 
oath  of,  nature  and  tenor,  697-'8 
mode  of  examining,  698-700 
separation  of  witnesses,  698 
examination  in  chief,  698-'9 
leading  qneetions,  698-'9 
subjects  of,  699 
cross-examination,  699-700 
value  of,  699 
right  to,  699-700 
tenor  of,  700 
re-examination,  700 
tenor  of,  700 
rules  of  evidence,  700-714.     See  Em- 

dence. 
to  testify  to  facts,  not  opinions,  gen- 
erally, 701 
when  opinions  of,  are  evidence,  701 
to  testify  according  to  own  recollec- 
tions, 701-'2 
when  may  have  recourse  to  memoran- 
dum, 701-'2 
deceased,    testimony    of,    on    former 

trial,  707 
professional  confidence  inviolate,  707, 

708 
secrets  of  state  inviolate,  708 
number  required,  713 
in  general,  713 

in  treason,  perjury,  and  to  rebut 
answer  in  chancery,  713,  1191-2, 
1206 
subscribing,   to  writing,  when  to  be 

produced,  727-8 
tender  of  issue  to  be  t/ried  by,  form,  923 
bill  to  perpetuate  testimonv  of,  1128, 

1129 
summary  proceedings  for  the  purpose 
in  Virginia,  1129 
Wordp.     See  Blander,  377-385 
Wounding,  nature  of  and  remedies  for, 
376,  377 
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Writ,  of  assize  Tnort  cC ancestor,  etc.,  for 

rent,  128,  487 
de  amsuetudinibusetseroiim,  128,  487, 

488 
eesaavit,  129,  488-'9 
of  right,  sur-disclaimer,  130,  489 
error.     See  Error, 
habeas  corpus.     See  Habeas  OorpVyS. 
mandamus.    See  Mandamus. 
proMMtion.     See  Prohibition, 
eertiora/ri.     See  Certiorari, 
procedendo.     See  Proeederido. 
scire  fadas.     See  Scire  Facias. 
Federal  courts  may  issue  every  one 

necessary    for    their    jurisdiction, 

301 
mainprise,  402 
de  odio  et  atia,  403 
de  homine  repkgiando,  404 
de  eustodia  terrm  et  hceredis,  437 
of  ravishment  of  ward,  437 
of  forcible  entry,  etc.,  340, "466,  471 
of  entry,  341,  467 
of  assize,  341-2,  467-8 
quod  ei  deforceat,  469,  342 
right  of  dower,  343,  469 
formedon,  344.  469 
right,  344,  470 
ejectment,  358,  470,  471 
waste,  364,  471,  473-'4 
dohber  unde  nihil  Tiabet,  364,  471 
gu/>d  permittat  prosternere,  473 
estrepement,  474-'5 
ne  injuste  vexes,  489 
of  mesne,  489 
de  secta  ad  rnolendinum,  ad  furnum, 

or  ad  torraU,  491 
remedial,     517 ;     original,     517-18 ; 

judicial,  518 
summons,  518-19,  521,  523 
inquiry,  occasion  and  use  of,  601 

entry  awarding,  852 
oyer  of,  609-'10,  1049,  1060 
how  proved  in  evidence,  718 
of    attaint,  substituted  by  new  trial, 

754 
fieri  facias,  803,  812 
leca/ri  facias,  804,  844 
elegit.  804,  807-812,  844 
capias  ad  satisfaciendum,  803,  844-'6 
habere  facias  possessionem,  803,  805 
habere  facias  seisiruvm,  803,  805 
possession,  805,  806 
distringas,  803,  805-806 
guod   nocumentum    amoveatur,    803, 

806 
audita  querela,  846-848 
error,  848-853 

coram  nobis  (or  nobis\  848-851 

generaUy,  851-853 
supersedeas,  853-854 ;    form    of,  885, 

886 
of  process  of  appeal,  854-856 
declaration  must  conform  to,   1048- 
1050 


Writ- 
variance    of    declaration    from,    how- 
taken  advantage  of,  1048-1050 
chancery  the  offidna  jvMUics  in  Eng- 
land, 1098 
oyer  of,  10'48-'50.     See  Oyer. 
register  of,  1099,  1100 
new,  provided  for  by  13  Ed.  I,  HOO 
when  part  of  record,  765,  1050 
Writing,  not  required  to  convey  chattels, . 
31 
nor  at  common  law  to  convey  lands, 

35 
required  by  statute  for  contracts  for  • 
^    lands,  36 
f oi;  certain  conveyances,  36 
required  for  wills,  36,  73,  76-7 
obligatory,  imports  sealed  instrument,. 

592 
when  affected  by  parol  evidence,  704, 
713 

See  Written  Evidence. 
certificate  of  acknowledgment  for  re- 
gistry of,  1315,  1820,  1326 
certificate  of  privy  examination,  etc., 

of  wife,  1325 
pleaded  according  to  legal  effect,  971- 
'72,  1018-1020 
Written  evidence,  when  affected  by  pa- 
rol, 704,  713 
principles  applicable  to,  714-728 
several  kinds  of,  and  doctrine  as  to- 
each,  714-728 
public  writings,  714-725 
consist  of  what,  714 
judicial,  714-721 

preliminary     inspection,     how 
gotten,  714 
mode  of  proving,  714^718 

See  Evidence. 
admissibility  and  effect  of,  718- 
721 
not  judicial,  721-725 

preliminary  inspection,  how  got- 
ten, 721-'2 
how  proved,  722-25 
admissibility  and  effect,  725 
private  writings,  725-728 
production  of,  at  trial,  how  obtained,. 

725-'7  ' 

mode  of  proving,  727-8 
admissibility  and  effect  of,  728 
meaning  and  effect  of,  determined  by 
court,  757,  877 
Wrong-doer,  title  of  possession,  sufficient 

against,  975 
Wrongs,  cognizable  in  the  several  classes 
of  courts,  301-332 
in  England,  301-319 

ecclesiastical  courts,  302-305 
pecuniary  causes,  302 
matrimonial  causes,  302-304 
secular   court  for   matrimonial 
causes,  302 
for  jactitation  of  marriage,  303 
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Wrongs — 

to  compel  celebration  of  marriage, 

303 
for  restitution  of  conjugal  rights, 

303 
divorce  suits,  303,  304 
a  meTisa,  303-'4 
a  mnmlo.  304 
for  aUmony,  304 
testamentary  causes,  304-'5 

secular  court  of  probate,  created 

1857,  804 
probate  of  wills,  304 
grant  of  letters  of  administration, 

304-'5 
auditing  accounts  of  executor,  etc. 
305 
military  courts,  305-'6 
admiralty  and  maritime  courts,  306- 
310 
general  principle    of    admiralty, 

etc.,  306-7 
classes  of  causes  cognizable  in, 
307-308 
maritime  contracts,  307 
maritime  torts,  307-308 
prize-causes,  308 
mode   of    proceeding    in    admi- 
ralty, 308-310 
common  law  and  equity  courts,  310- 
319 
proceedings  to  control    inferior 
courts,   310-319 
writ  of  procedendo    ad   judi- 
cium, 310 
mandamus,  311 
prohibition,  312  -319 
in  Virginia,  319-332 

admiralty  and  maritime  courts,  319, 
323 
U.  States  courts  exclusively,  319, 

320 
limits  of  jurisdiction  locally,  320, 

321 
classes  of  causes  in,  321-323 
maritime  contracts,  321,  322 
maritime  torts,  322,  323 
prize-causes,  323 
seizures  under  navigation,  etc. , 
laws,  323 


Wrongs — 

courts  of  common  law  and  equity, 
328-332 
matrimonial  causes,  324-'5 
suits  for  jactitaiion  of  marriage, 

324 
suits  for  divorce,  324-'5 
a  mensa,  824 
a  vinculo,  324-'5 
testamentary  and  tutorial  causes, 
825-'6 
probate  of  wills,  325 
granting  letters  of  administra- 
tion, 325 
appointment  of  guardians,  325 
auditing  accounts  of  executors, 
etc.,  326 
causes  of  public  police  and  econ- 
omy, 326 
roads  and  landings,  326 
milis,  326 
ferries,  326 
bastardy,  326 
causes  concerning  public  justice, 
326-332 
unreasonable  delay  of  justice, 

procedendo,  326 
encroachment    of   jurisdiction 
by  inferior  court,  prohibition, 

326 
refusal  to  do  ministerial  act, 

mandamus,  327-332 
nature  of  mandam,us,  327 
courts  to  grant  in  Virginia, 

327-'8i 
cases    where    awarded     and 
where  denied,  329,  382 
general  principles,  829 
where  awarded,  329-331 
where  denied,  331,  332 
all  other  civil  injuries  not  belong- 
ing to  the  admiralty,  382 
classification  of,    with  a  view  to  re- 
medies, 372-502 
See  Classification  of  Wrongs. 
by   and   to   the  Commonwealth,    and 
remedies,  493-496 
Year-books,  specimen  of  pleading,  from, 
549-551 
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